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PREFACE. 


In  a  noteworthy  article  printed  in  a  volume  of  his  miscellaneous 
speeches  the  late  Mr.  Goschen,  a  few  years  ago,  called  attention 
to  the  extent  to  which  governments  the  world  over  were  moving 
away  from,  the  theoretical  economical  principle  of  laissez-faire  to 
that  of  government  control,  in  these  memorable  words: 

"  *  *  *  among  all  the  complicated  social  and  economical 
phenomena  of  the  present  day,  none  appears  more  interesting 
or  of  deeper  importance  for  philosophers,  economists,  poli- 
ticians, and,  indeed,  for  all  students  of  the  varying  aspects 
of  our  national  life,  than  the  changes  which  have  occurred 
and  are  daily  occurring  in  the  relations  between  the  State 
and  individual  liberty.  None  of  us  can  be  blind  to  what  is 
passing  around  us  in  this  respect.  Whether  we  look  to  the 
events  of  successive  years,  to  the  acts  of  successive  Parlia- 
ments, or  to  the  publication  of  successive  books,  we  see  nar- 
rower and  narrower  limits  assigned  to  the  application  of  the 
principle  of  '  Laissez-faire/  while  the  sphere  of  Government 
control  and  interference  is  expanding  in  ever  widening 
circles. 

"  The  extension  of  State  action  to  new  and  vast  fields  of 
business,  such  as  telegraphy,  insurance,  annuities,  postal 
orders,  and  parcels  post,  is  not  the  most  striking  feature. 
What  is  of  far  deeper  import  is  its  growing  interference  with 
the  relations  between  classes^  its  increased  control  over  vast 
categories  of  transactions  between  individuals,  and  the  sub- 
stitution in  many  of  the  dealings  of  trade  and  manufacture 
of  the  aggregate  conscience  and  moral  sense  of  the  nation  for 
the  conscience  and  moral  sense  of  men  as  units."    *    *    *. 

In  the  United  States  down  to  the  close  of  the  Civil  War 
the  doctrine  of  laissez-faire  had  been  adopted  very  generally 
as  the  result  of  the  teaching  of  the  encyclopedists  and  of 
Adam  Smith,  as  well  as  of  those  of  the  later  Man- 
chester school.  The  national  government  was  supposed  to  have 
no    right   of   regulation    or   control   over   any   matters    not    spe- 
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cifically  delegated  to  it,  and  where  the  power  to  control  through 
lack  of  such  delegation  remained  in  the  several  States,  in  the 
States  themselves  the  let-alone  policy  was  generally  adopted,  and 
in  the  economic  evolution  of  corporations  and  particularly  of 
corporations  exercising  and  enjoying  public  franchises,  the  result 
was  that  not  only  the  national  interests  but  the  interests  of 
the  people  of  the  several  States  themselves  were  disregarded  by 
the  great  corporations,  which  had  as  a  rule  very  controlling  in- 
fluence not  only  in  the  State  Legislatures  but  in  the  National 
Congress.  The  time  at  length  arrived  when  it  became  impera- 
tively neoBBsary  that  there  should  be  some  co-ordination  of  regu- 
lative provisions,  and  the  result  was  the  passage  by  Congress 
of  the  Interstate  Commerce  Law,  which  was  followed  by  a  large 
body  of  most  important  constitutional  jurisprudence  delimiting 
afresh  the  powers  of  the  Nation  and  the  States,  and  again  pass- 
ing upon  the  great  fundamental  issues  of  nationalism  and 
federalism. 

The  war  for  the  Union  was  a  war  for  nationalism  as  against 
federalism.  When  the  truth  is  clearly  seen  it  will  be  recognized 
that  it  was  not  fundamentally  a  war  for  moral  principles,  but  one 
growing  out  of  economic  causes  involving  the  question  as  to 
whether  we  should  have  a  national  economic  state  in  supreme  con- 
trol of  our  share  of  the  continent  or  whether  there  should  be  on 
the  one  hand  a  series  of  quasi-independent  economic  states,  bound 
together  by  the  principle  of  confederation  as  a  limitation  on 
nationality,  or  whether  there  should  be  two  nations,  one  founded 
upon  the  economic  principle  of  freedom  and  the  other  upon  the 
economic  principle  of  slavery.  The  result  of  the  conflict  was 
strictly  in  keeping  with  the  tendency  which  had  begun  to  make 
itself  felt  from  the  day  of  the  adoption  of  the  Constitution  — 
that  is  to  say,  the  tendency  from  federalism  to  nationalism.  The 
opponents  of  this  tendency,  always  seeking  the  largest  liberty 
for  the  promotion  of  their  individual  interests  as  distinguished 
from  the  economic  welfare  of  the  nation,  which  was  the  exer- 
cise of  the  highest  privilege  ever  enjoyed  by  man  —  namely, 
that  of  enslaving  his  fellow  man  —  always  and  invariably  sought 
refuge  behind  the  doctrine  of  "  States'  rights  "  and  the  theory 
of   "  local   self-government."     The   North  believed   that,    so   far 
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as  the  territories  were  concerned,  the  nation  had  a  right  to  ex- 
clude slaveo-y.  The  South  contended  the  nation  had  no  such 
power,  and  finally  even  secured  the  decision  of  the  Supreme 
Court  of  the  United  States  to  that  effect.  And  so  "the  house 
was  divided  against  itself"  and  the  conflict  had  become  "  an  irre- 
pressible one." 

Now,  under  conditions  of  civilization  there  are  in  reality  al- 
ways two  great  organizations  in  all  communities  —  the  economic 
organization,  which  is  known  to  publicists  and  economists  as  the 
Economic  State,  and  the  political  organization,  which  is  knovrai 
to  them  as  the  Political  State,  or  the  Nation.  The  Economic 
State,  however,  is  primordial,  and  has  from  the  beginning  of 
history  invariably  and  without  exception  always  dominated,  con- 
trolled and  dictated  the  ultimate  form  of  the  Political  State. 
Whenever  there  has  been  a  conflict  between  the  two,  whenever 
there  has  been  an  irreconcilable  failure  of  coincidents,  the  result 
has  been  a  change  in  the  political  constitution  in  order  to  re- 
concile it  with  the  economic  constitution.  And  wherever  cer- 
tain economic  tendencies  growing  out  of  the  inadequacy  or 
insulEciency  of  the  political  constitution  to  protect  the  common- 
wealth have  become  dangerous  to  the  people  as  a  whole  the  wrong 
has  been  rectified  either  by  constitutional  evolution  looking  to 
the  preservation  of  the  national  life  against  individual  encroach- 
ment or  by  abrupt  and  cruel  revolution.  This  is  the  key  to 
the  history  of  all  revolutions,  bloody  or  bloodless  —  of  the  Roman 
revolution,  from  the  time  of  Gracchus  to  Augustus ;  of  the  Crom- 
wellian  revolution  in  England,  of  the  English  revolution  of  1688, 
of  the  French  revolution  of  1789,  of  the  revolt  of  the  English 
colonies  in  1776,  of  the  South  American  revolutions  against 
Spain  during  the  first  two  decades  of  the  nineteenth  century,  of 
the  French  revolutions  of  1830  and  1848.,  and  of  the  tremendous 
constitutional  revolution  in  Germany  which  resulted  in  the  forma- 
tion of  the  present  empire,  and,  it  goes  without  saying,  of  our 
own  civil  war  and  the  constitutional  revolution  which  followed 
upon  it. 

The  history  of  the  evolution  of  nationalism  in  the  United  States 
demonstrates  that  the  strengthening  of  the  Nation  and  the  weak- 
ening of  the  State,  wherever  the  exercise  or  failure  of  exercise  of 
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State  power  makes  against  the  national  welfare  is  a  tendency  as 
inevitable  and  as  irresistible  as  the  flow  of  the  tides  or  the  rising 
and  the  settiflg  of  the  sun,  unless  it  be  that  the  nation  is  to  enter 
upon  a  stage  of  dissolution  instead  of  pursuing  a  normal  process 
of  evolution,  which  means  the  continuance  of  the  vigor,  and  in- 
volves even  the  life,  of  the  American  people  as  a  homogeneous 
body. 

Throughout  our  history  one  or  another  fonn  of  economic  privi- 
lege has  invariably  sought  political  license  for  its  existence  by 
appeal  to  the  principle  of  "  States'  rights  "  or  "  local  self-govern- 
ment." The  preseiit  inconceivably  tangled  condition  of  affairs  in 
the  United  States  is  due  primarily  to  the  fact  that  we  have 
forty-six  sovereigilties,  to  each  of  which  the  seekers  of  privilege 
may  appeal,  amd  every  one  of  which  sovereignties  may  permit 
the  existence  of  eondi'tioils  which  make  against  the  national  wel- 
fare. Thus  the  State  of  New  Jersey,  by  its  laws  for  the  organi- 
zation and'  manageiilent  of  corporations,  has  been  the  fruitful 
mother  of  legal  conditions  which  have  virtually  tied  the  hands  of 
the  national  government,  and  made  the  national  law  against  com- 
bination tending  to  the  creation  of  monopolies  inimical  to  the 
welfare  of  the  nation  as  a  whole  practically  unenforceable. 

The  appeal  will  always  be  made,  as  it  was  made  in  1832,  in 
1850,  1854  and  in  1860,  to  the  Constitution;  and  the  sacredness 
of  so-called  constitutional  right  vnll  be  the  asylum  in  which  the 
enemies  of  the  national  welfare  —  that  is  to  say,  the  welfare  of 
the  whole  people  as  distinguished  from  the  privilege  of  individ- 
uals to  absorb  the  national  wealth  and  to  control  the  political 
power  of  the  nation  —  will  seek  refuge.  There  will  be  endless 
appeals  to  the  purpose  and  intention  of  the  "  Fathers."  The 
written  Constitution  will  be  dwelt  upon,  and  to  it  will  be  given 
such  construction  as  the  interests  of  the  privileged  classes  may 
dictate. 

But  what  is  the  Constitution?  The  written  Constitution  no 
more  resembles  the  actual  Constitution  of  this  nation  than  the 
anatomical  skeleton  resembles  the  outward  body  or  indicates  the 
physiological  constitution  of  the  man.  Our  present  Constitution 
is  to  be  found  not  in  the  famous  documeat  adopted  in  1787  and 
the  amendments  that  have  been  formally  made  thereto,  but  in 
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the  decisions  of  the  Supreme  Court  of  tlie  United  States,  which 
show  our  constitutional  law  to  be  a  thing  conditioned  upon  and 
in  perfect  and  full  harmony  with  the  economic  and  moral  life 
of  the  people  as  a  nation  —  something  mobile,  just  as  the  national 
life  is  mobile ;  not  a  principle  of  immobility,  which  means  death, 
but  of  mobility,  which  means  life  and  growth. 

Certain  specific  requirements  of  the  Constitution  have  become 
absolutely  dead  letters,  pure  fiction,  and  bear  no  more  relation  to 
the  existing  conditions  than  the  twelve  tables  bore  to  the  Roman 
law  in  th«  titae  of  Justinian.  Such,  for  instance,  is  the  provision 
with  regard  to  presidential  electors.  It  was  an  undemocratic 
provision  and  the  people  soon  found  a  means  for  its  perfect  nulli- 
fication. The  reasons  given  by  Hamilton  for  its  creation  wero 
applied  in  another  way  by  the  people,  and  instead  of  having  the 
President  elected  by  a  body  of  independent  electors  party  con- 
ventions were  invented,  each  convention  being  a  body  of  primary 
electors  actuated  by  the  precise  motives,  as  far  as  humanly  pos- 
sible, which  Hamilton  thought  would  actuate  the  Electoral  Col- 
lege, but  whose  ultimate  determination  became  final  and  con- 
clusive upon  the  Electoral  College  and  made  of  it  a  mere  piece 
of  machinery,  an  incumbrance,  a  survival  fit  only  for  the  institu- 
tional scrap  pile ! 

The  clause  with  regard  to  the  regulation  of  commerce  between 
the  States  has  had  various  interpretations  according  to  the  con- 
dition of  the  national  economic  state  at  the  time  of  the  interpre- 
tation ;  and  our  present  constitutional  law,  resulting  from  a  long 
series  of  judicial  constructions,  is  something  which  would  be  as 
unrecognizable  by,  and  as  foreign  to  the  thought  of,  the  "  Fathers  " 
as  the  economic  conditions  under  which  we  live  would  be.  They 
never  had  any  forethought  or  conception  of  the  possibility  of 
either,  and  their  opinions  are  as  valueless  to  us  as  last  year's 
almanac  or  as  the  literature  of  medicine  which  was  written  be^ 
fore  Harvey's  discovery  of  the  circulation  of  the  blood  or  before 
the  recognition  of  the  germ  theory  of  disease. 

Vested  interests  always  will  be  found  looking  backward  and 
favoring  the  continuance  of  the  conditions  which  have  made  pos- 
sible their  growth  and  power.  The  great  bulk  of  the  American 
people  will  be  found  looking  forward  and  considering  only  those 
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conditions  wliich  look  to  a  more  perfect  control,  both  State  and 
national,  in  respect  to  all  things  which  involve  the  entire  nation 
as  a  commonwealth.  Mr.  Root's  correctness  of  prophecy  of  De- 
cember, 1906,  that  the  failure  of  the  State  to  curb  predatory 
wealth  will  certainly  result  in  a  continuous  strengthening  and 
centralization  of  power  in  the  nation  is  beyond  question. 

Even  as  recently  as  the  time  between  the  repeal  of  the  Mis- 
souri Compromise  in  1854  and  the  close  of  General  Grant's  sec- 
ond term,  after  reconstruction  was  practically  accomplished,  the 
national  control  of  railroads  and  of  telegraphs  was  practically 
undreamed  of ;  and  yet  there  is  to-day  no  sane  economist  or  pub- 
licist who  denies  the  right  of  such  national  control  as  a  constitu- 
tional necessity. 

This  case  may  be  taken  as  typical  and  illustrative.  The  enact- 
ment of  the  national  pure  food  bill  —  the  necessity  for  which  is 
undeniable  —  is  enough  to  make  each  individual  member  of  the 
Constitutional  Convention  of  1787  turn  in  his  grave!  Between 
their  day  and  ours  a  complete  change  has  come  over  the  character 
of  our  population.  Great  cities  and  the  most  fruitful  agrieul- 
'fu'jfal  communities  in  the  world  have  grown  up  in  what  was  wil- 
derness when  Clay  introduced  his  Compromise  resolutions  in 
1850  and  when  Webster  made  his  famous  7th  of  March  speech. 
A  single  city  has  come  to  have  a  population  of  nearly  four  and 
a  half  million  people,  in  which  alone  there  are  more  Irish  than 
in  Dublin,  more  Italians  than  in  Rome,  more  Germans  than  in 
Munich  or  Vienna  and  more  Jews  than  there  ever  were  in  Jeru- 
salem, if  not  in  all  of  Palestine!  The  increment  of  national 
population  from  immigration  alone  has  reached  1,300,000  a  year! 
America  is  depopulating  Europe,  and  since  1865  there  has  either 
been  born  or  come  in  as  immigrants  a  totally  new  people,  who  never 
think  of  themselves  as  citizens  of  the  State  in  any  other  sense 
than  that  in  which  they  think  of  themselves  as  citizens  of  their 
city  or  their  village.  They  think  of  themselves  first  and  foremost  as 
Americans,  not  as  Virginians,  not  as  Pennsylvanians ;  and  they 
recognize  the  complete  and  full  primacy  of  the  national  govern- 
ment in  everything  which  affects  the  national  life.  Wherever 
State  laws  further  or  abet  conditions  which  militate  against  the 
welfare  of  the  nation  as  a  whole  they  look  to  the  national  govern- 
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ment  to  nullify  such  State  laws;  and  they  find  the  traditional 
division  of  powers  between  State  and  nation  an  actual  hindrance 
to  national  welfare.  They  recognize  that  the  United  States  of 
to-day  constitutes  a  more  homogeneous  and  unified  people  than 
existed  in  any  individual  State  whatever  in  1850,  when  we  had 
less  than  C,000  miles  of  railway,  when  communication  with  the 
Pacific  Coast  was  a  matter  of  weeks,  where  it  is  now  only  a  matter 
of  minutes ;  when  the  telegraph  was  still  in  its  infancy  and  the  tele- 
phone as  inconceivable  as  the  strangest  miracle  ever  wrought  by 
Aladdin  on  his  wonderful  lamp  !  Then  we  had  a  large  number  of 
what  might  be  described  as  "  local  political  nerve  centres,"  but  no 
true  national  nerve  centre,  because  the  nervous  organization  of 
the  nation,  which  consists  of  its  railway  system,  its  telegraph 
system  and  its  press,  had  not  come  into  existence.  Nor  had  there 
grown  up  that  indestructible  economic  interdependence  of  the 
several  States  and  geographical  planes  which  has  become  a  funda- 
mental condition  not  only  of  our  national  trade  and  life,  but  of 
our  international  trade  and  life. 

These  are  the  facts.  Generally  speaking,  our  State  governments 
have  been  more  and  more  successive  failures  and  our  national 
government  more  and  more  a  developing  success,  from  the  birth 
of  the  nation  until  to-day.  And  it  is  as  preposterous  that  any  State 
should  be  left  free  to  create  conditions  which  militate  against  the 
welfare  of  the  nation  as  it  is  that  any  county  in  the  State,  any 
township,  any  village  or  any  city  should  be  left  free  to  create  con- 
ditions which  militate  against  the  welfare  of  the  State  as  a  larger 
local  community. 

ISTowhere  in  the  country  was  there  greater  necessity  of  wise, 
just  and  adequate  regulation  of  public  corporations  than  in  the 
state  and  city  of  N"ew  York  when  Mr.  Hughes  was  elected  Gov- 
ernor in  1906,  and  no  one  in  the  State  was  more  cognizant  of  this 
necessity  for  the  enactment  of  legislation  than  the  Governor  him- 
self, as  the  result  of  his  conduct  of  the  legislative  investigation  of 
the  gas  and  insurance  companies  and  his  personal  familiarity 
with  the  transportation  problem  in  the  city  of  ISTew  York.  It  was, 
therefore,  no  surprise  to  the  people  of  the  state  and  city  that  he 
shoiild  have  laid  peculiar  emphasis  on  this  necessity  in  his  first 
message  to  the  Legislature  of  1907.     This  message  sheds  a  very 
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clear  light  upon  tke  purpose  of  the  law,  and  it  seems  proper  that 
part  of  it  should  be  now  republished  as  a  matter  for  reference  by 
those  interested  in  the  study  of  this  and  other  similar  legislation. 
Speaking  of  public  service  corporations,  the  Governor  said : 

"  Proper  means  for  the  regulation  of  the  operations  of 
railroad  corporations  should  be  supplied.  For  want  of  it. 
pernicious  favoritism  has  been  practiced.  Secret  rebates 
have  been  allowed,  and  there  have  been  unjust  discrimina- 
tions in  rates  and  in  furnishing  facilities  for  transportation. 
Those  who  have  sought  to  monopolize  trade  have  thus  been 
enabled  to  crush  competition  and  to  grow  in  wealth  and 
power  by  crowding  out  their  rivals  who  have  been  deprived 
of  access  to  markets  upon  equal  terms.  These  abuses  are  not 
to  be  tolera-ted.  Congress  has  legislated  upon  the  subject 
with  reference  to  interstate  commerce,  where  naturally  the 
evil  has  been  most  prominent.  But  domestic  commerce  must 
"be  regulated  by  the  State,  and  the  State  should  exercise  its 
power  to  secure  impartial  treatment  to  shippers  and  the 
mainteijance  of  reasonable  rates.  There  is  also  need  of  regu- 
lation and  strict  supervision  to  ensure  adequate  service  arid 
due  regard  for  the  convenience  and  safety  of  the  public.  The 
most  practicable  way  of  attaining  these  ends  is  for  the 
Legislature  to  confer  proper  power  upon  a  subordinate  ad- 
ministrative body. 

"  We  have  now  a  Board  of  l^ailroad  Commissioners  of 
five  members.  It  is  charged  specifically  with  important 
duties.  The  execution  of  mortgages  and  the  increase  or  re- 
duction of  capital  stock  are  subject  to  its  approval,  its  certifi- 
cate that  public  convenience  and  necessity  require  the  con- 
struction of  a  projected  railroad  is  required  before  construc- 
tion can  be  begun,  and  it  deals  with  changes  in  highway 
grade  crossings  and  various  other  matters  in  a  definitive  way. 

"  The  law  also  provides  that  the  board  '  shall  have  gen- 
eral supervision  of  all  railroads  and  shall  examine  the  same 
and  keep  informed  as  to  their  condition  and  the  manner  in 
which  they  are  operated  for  the  security  and  accommoda- 
tion of  the  public  and  their  compliance  with  the  provisions 
of  their  charters  and  of  law.'  If  in  the  judgment  of  the 
board  it  appears  '  that  any  change  of  the  rates  of  fare  for 
transporting  freight  or  passengers  or  in  the  mode  of  operat- 
ing the  road  or  conducting  its  business  is  reasonable  and  ex- 
pedient in  order  to  promote  the  security,  convenience  and 
accommodation  of  the  public,'  it  may  after  notice  and  hear- 
ing fix  a  time  within  which  the  changes  shall  be  made. 
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"  But  the  action  of  the  board  in  the  exercise  of  this  gen- 
eral power  of  supervision  amounts  to  a  recommendation.  If 
its  direction  is  not  complied  with,  the  law  provides  that  the 
matter  shall  be  presented  to  the  Attorney-General  for  his 
consideration  and  action,  and  shall  be  reported  to  the  Legisla- 
ture. So,  if  it  appears  that  any  railroad  corporation  has 
violated  the  law  or  unjustly  discriminates  in  its  charges,  and 
the  wrongful  conduct  is  continued  after  notice,  the  matter  is 
to  be  brought  to  the  attention  of  the  Attorney-General,  '  who 
shall  take  such  proceedings  thereon  as  may  be  necessary  for 
the  protection  of  the  public  interests.' 

"  The  present  scheme  of  regulation  is  inadequate.  There 
is  a  lack  of  precision  in  the  definition  of  the  powers  of  the 
board  and  an  absence  of  suitable  means  to  compel  compliance 
with  its  decisions.  No  penalties  are  provided  for  disobedi- 
ence to  orders  of  the  board  made  within  its  proper  authority. 
Nor  is  the  board  authorized  to  institute  and  conduct  legal 
proceedings  for  the  purpose  of  enforcing  its  requirements. 

"  It  is  also  provided  that  the  expenses  of  the  commission 
shall  be  borne  by  the  railroad  corporations  upon  the  appor- 
tionment of  the  Comptroller.  This  plan  of  reimbursing  the 
State  is  wholly  indefensible.  The  supervision  of  railroads 
is  in  the  interest  of  all  the  people  and  should  be  borne  by 
the  people  as  any  other  expense  of  administration.  Such 
a  board  should  be  established  in  public  confidence  as  an  in- 
dependent governmental  body  receiving  no  support  from  the 
railroads  save  as  they  are  duly  taxed  for  the  general  support 
of  the  government. 

"  We  have  also  a  Commission  of  Gas  and  Electricity  with 
broad  powers  with  reference  to  corporations  engaged  in 
supplying  gas  and  electric  current. 

"  It  is  my  judgment  that  there  is  no  need  of  two  separate 
commissions  to  deal  with  these  subjects.  There  are  now 
corporations  which  are  subject  to  the  jurisdiction  of  both 
commissions,  and  in  some  cases  the  same  questions  are  pre- 
sented for  the  decision  of  both.  Similar  principles  are  ap- 
plicable to  the  decision  in  many  cases  within  the  jiirisdiction 
of  each  and  harmony  of  administration  would  be  promoted 
by  having  a  single  body.  It  is  plainly  in  the  interest  of 
economic  administration  in  order  to  avoid  the  unnecessary 
multiplication  of  officers  and  clerical  force  that  there  should 
be  but  one  commission.  In  the  two  boards  we  have  now 
eight  commissioners.  A  board  of  less  than  this  number 
would  answer  both  purposes. 

"  I  therefore  recommend  that  the  present  Board  of  Bail- 
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road  Commissioners  and  the  Commission  of  Gas  and  Elec- 
tricity be  abolished  and  that  a  new  commission  be  con- 
stituted, with  powers  of  regulation  and  supervision,  within 
constitutional  limits,  of  the  corporations  now  subject  to  the 
existing  commissions.  The  commission  should  have  all  the 
powers  possessed  by  the  present  commissions  and  such  ad- 
ditional powers  as  may  be  needed  to  insure  proper  manage- 
ment and  operation.  Its  powers  should  be  clearly  defined 
and  should  embrace  the  power  to  act  upon  its  own  initiative 
as  well  as  upon  complaint;  to  pass  upon  the  issue  of  stocks 
and  bonds ;  to  examine  properties,  books,  and  accounts ;  to 
require  detailed  reports  in  prescribed  form;  to  prescribe 
reasonable  rates;  to  require  adequate  and  impartial  service; 
to  provide  for  the  safety  of  employees  and  for  the  protection 
of  the  public ;  and  generally  to  direct  whatever  may  be  neces- 
sary or  proper  to  safeguard  the  public  interests  and  to  secure 
the  fulfillment  of  the  public  obligations  of  the  corporations 
under  its  supervision.  Provision  should  be  made  for  suit- 
able inspection  so  that  the  commission  may  be  advised  as  to 
all  matters  within  its  purview  and  be  in  a  position  to  take 
action  on  behalf  of  the  people  without  the  formal  institution 
of  proceedings  by  complainants.  A  prescribed  quorum 
should  be  entitled  to  decide  all  questions,  and  any  one  com- 
missioner should  be  empowered  to  make  examinations  and 
investigations,  and  the  proceedings  and  decisions  of  one, 
when  approved  by  the  board,  should  stand  as  its  proceedings 
and  decisions. 

"  The  corporation  guilty  of  disobedience  to  its  orders,  and 
all  officers  and  other  persons  responsible  for  such  disobedi- 
ence, should  be  visited  with  appropriate  penalties.  The 
commission  should  also  be  entitled  to  institute  legal  pro- 
ceedings for  the  enforcement  of  its  orders  and  all  such  pro- 
ceedings should  be  expedited  by  suitable  preference  in  all 
the  courts  of  the  State.  The  Legislature  should  thus  pro- 
vide, within  its  constitutional  power,  adequate  means  for  the 
entirely  just  and  impartial  regulation  of  these  important 
public  enterprises." 

Speaking  of  conditions  in  Greater  ISTew  York,  the  Governor 
said: 

"  The  problem  of  transportation  in  the  territory  of 
Greater  ISTew  York  demands  special,  prompt  and  compre- 
hensive treatment.  The  configuration  of  Manhattan  island 
and  the  concentration  of  business  at  its  lower  end,  together 


PeEFACE.  XV 

■with  the  rapid  growth  of  population,  have  produced  an 
extraordinary  congestion.  All  the  existing  lines,  surface, 
elevated  and  subway,  are  overburdened  and  the  people  suffer 
in  mind,  body  and  estate.  The  worst  congestion  is  found  at 
the  Brooklyn  Bridge,  due  to  the  convergence  at  that  point 
of  the  Brooklyn  traffic.  The  people  of  Brooklyn  who  do 
business  in  Manhattan  are  subjected  morning  and  night,  not 
only  to  exasperating  inconvenience,  but  to  such  maltreatment 
and  indignities  incident  to  their  disgraceful  herding  that 
relief  in  the  most  practicable  manner  should  be  afforded  them 
at  the  earliest  possible  moment. 

"  l^ot  only  are  new  facilities  needed,  which  should  be 
planned  with  reference  both  to  immediate  and  future  needs, 
but  there  is  urgent  necessity  for  more  strict  supervision  to 
secure  better  service  on  existing  lines.  In  some  portions  of 
the  city  antiquated  horse-cars  may  still  be  seen,  giving 
picturesque  emphasis  to  the .  disregard  of  the  public  con- 
venience. Over-capitalization  and  the  improvident  creation 
of  guaranties  and  fixed  charges  to  suit  the  exigencies  of  suc- 
cessive combinations  entered  into  for  the  purpose  of  monopo- 
lizing the  traffic  have  produced  their  natural  results.  There 
are  such  unjust  burdens  upon  earnings  and  the  tendency  con- 
stantly to  effect  economies  at  the  expense  of  proper  service 
is  so  strong  that  it  is  imperative  that  the  people  shall  have 
vigilant  representatives  clothed  with  ample  authority  to 
compel  the  corporations  to  perform  their  public  duty. 

"  In  1891  the  Legislature,  for  the  purpose  of  providing 
for  the  development  of  additional  transit  facilities,  passed 
the  so-called  Rapid  Transit  Act.  It  constituted  a  Board  of  _ 
Eapid  Transit  Commissioners,  who  were  named  in  the 
statut^.  Numerous  amendments  have  been  made  and  ad- 
ditional powers  conferred.  The  statute  contains  important 
provisions  with  reference  to  construction  by  the  city. 
Through  the  accretions  of  years  it  has  become  cumbersome 
and  extremely  complicated.  It  needs  revision.  Pursuant 
to  the  provisions  of  this  act  the  present  subways  have  been 
constructed  and  plans  have  been  made  for  further  construc- 
tion. By  a  recent  amendment  the  board  is  authorized,  with 
the  consent  of  the  board  of  estimate  and  apportionment  of 
the  city,  to  grant  rights  and  franchises  and  to  make  con- 
tracts with  reference  to  the  construction  and  operation  of  the 
parts  within  the  city  of  interstate  trunk  lines. 

"  We  have  thus  in  the  city  of  New  York  an  anomalous 
condition.  Two  boards  created  by  the  Legislature  are  exer- 
cising powers  of  the  greatest  importance  with  reference  to 


xyi  Preface. 

transportation.  The  Eoard  of  Rapid  Transit  Commissioners 
is  dealing  with  the  question  of  new  facilities  and  is  em- 
powered to  make  contracts  for  construction  and  operation. 
It  is  also  dealing  with  the  question  of  the  construction  of 
trunk  lines  into  or  across  the  city.  The  State  Board  of 
Railroad  Commissioners  has  general  'jurisdiction  over  the 
railroads  of  the  State  and  has  supervisory  powers  over  the 
surface  lines  and  the  elevated  roads  in  the  city.  It  does  not 
exercise  jurisdiction  over  the  subways,  as  these  were  con- 
structed under  the  Rapid  Transit  Act.  But  while  the  powers 
of  supervision  are  divided,  the  interests  in  control  of  the 
surface,  elevated  and  subway  lines  are  now  united  in  a 
single  corporation. 

"  This  situation  should  be  met  by  a  comprehensive  plan. 
All  the  operations  of  railroad  companies  in  the  territory  of 
Greater  iNTew  York  should  be  under  the  supervision  of  one 
board.  And  the  board  that  is  to  have  the  power  to  supervise 
generally  these  operations  should  have  the  power  of  initiat- 
ing plans  and  of  making  contracts  for  the  construction  and 
operation  of  new  lines.  Instead  of  two  boards  dealing  with 
different  phases  of  the  same  problem,  there  should  be  one 
board  empowered  to  deal  with  it  in  its  entirety.  As  such  a 
board  would  exercise  important  State  powers  of  control  and 
regulation,  it  should  be  a  State  board,  and  should  be  com- 
posed of  men  familiar  with  conditions  in  the  territory 
affected.'  In  my  judgment  it  would  not  be  advisable  to  put 
all  these  matters  under  the  control  either  of  the  present 
Board  of  Railroad  Commissioners  or  of  the  new  commission 
which  I  have  proposed  to  take  its  place.  The  urgent  need  of 
""■an  increase  in  transportation  facilities,  and  the  unique  con- 
ditions existing  in  Greater  ISTew  York,  justify  the  creation 
of  a  separate  board  to  deal  with  the  entire  matter  of  trans- 
portation in  that  part  of  the  State. 

"  I  recommend  that  the  Board  of  Rapid  Transit  Commis- 
sioners be  abolished  and  that  a  new  board  be  created,  to 
have  all  the  powers  now  exercised  by  the  Rapid  Transit 
Board,  and  also  to  have  powers  with  reference  to  operations 
within  the  territory  of  Greater  JSTew  York, —  or  if  deemed 
advisable,  within  a  wider  district  embracing  the  adjoining 
counties  into  which  certain  lines  of  the  surface  railroads  ex- 
tend,—  similar  to  the  powers  which  I  have  suggested  should 
be  conferred  upon  the  new  commission  for  the  rest  of  the 
State.  There  would  thus  be  included  the  regulation  of  gas 
and  electric  corporations.  Provision  should  be  made  for  the 
retention  by  the  board  of  estimate  and  apportionment  of  the 
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city,  of  all  the  powers,  including  powers  of  approval,  which 
it  now  enjoys.  The  commission  proposed  for  the  State  gen- 
erally should  have  jurisdiction  over  all  traffic  between 
points  within  the  city  of  New  York  (or  within  the  district 
as  created),  and  points  elsewhere  in  the  State.  It  is  be- 
lieved that  in  this  manner  the  whole  question  of  transporta- 
tion, and  of  gas  and  electric  service,  in  the  territory  of 
Greater  ISTew  York  can  be  dealt  with  in.  an  intelligent  and 
efficient  manner,  and  that  to  the  fullest  extent  possible  the 
just  requirements  of  that  great  community  may  be 
satisfied." 

The  Public  Service  Commissions  Law  of  the  State  of  New 
York  was  passed  as  a  result  of  these  recommendations.  It  was 
drawn  with  more  than  ordinary  care,  and  its  history  cannot  be 
properly  told  without  recording  the  carefiolness  with  which  the 
■draft  was  prepared  by  Mr.  Alfred  R.  Page  in  the  Senate  and  Mr. 
Edwin  A.  Merritt,  Jr.,  in  the  Assembly,  with  the  constant  aid  of 
the  Governor  and  his  legal  adviser,  the  late  Dean  Ernest  W. 
HufFcutt,  who  finally  broke  down  as  the  resxdt  of  his  conscientious 
fidelity  in  the  performance  of  his  duties. 

The  present  book  is  designed  as  a  working  volume,  adequately 
indexed,  which  will  bring  together  in  their  relation  to  the  New 
York  law  the  important  cases  decided  by  our  American  courts  in 
■the  matter  of  the  regulation  of  public  utilities  corporations.  It  in 
fact  constitutes  an  elaborate  digest  of  the  entire  jurisprudence  of 
the  subject,  but  in  the  form  of  an  annotated  edition  of  the  New 
York  law. 

It  is  offered  to  the  profession  and  to  legislators  in  the  hope  that 
it  may  be  an  effective  aid  in  the  interpretation,  application  and 
improvement  of  the  law. 

WM.  M.  lYINS. 

New  York,  September,  1908. 
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U.  S.  Comp.  Stat.  Supp.  1903.  ...  United  States  Compiled  Statutes,  Supple- 
ment of  1903. 

U.  S.  Comp.  Stat.  Supp.  1905 ....  United  States  Compiled  Statutes,  Supple- 
ment of  1905. 

U.  S.  Stat,  at  L United  States  Statutes  at  Large. 

U.  S.  Const United  States  Constitution. 

V. 

Va Virginia  Reports. 

Vt Vermont  Reports. 

W. 

Wall.    (U.    S.) Wallace's  Reports. 

Watts    (Pa.)     Watt's  Reports. 

Watts  &  S.  ( Pa. ) Watts  &  Sergeant's  Reports. 

Wend.    (N.  Y.)'   Wendell's  Reports. 

Whart.    (Pa.)     Wharton's  Reports. 

Wis Wisconsin  Reports. 

Wkly.  N.  C.   (Pa.) Weekly  Notes  of  Cases. 

W.  Va West  Virginia  Reports. 

Wyo Wyoming  Reports. 


NOTE  OF  CORRECTION. 


The  annotations  from  decisions  in  twelfth  Interstate  Commerce 
Eeports  were  made  from  the  advance  sheets  of  that  volume.  When 
the  hound  volume  appeared  the  paging  had  heen  changed,  with 
the  result  that  the  references  to  pages  of  that  volume  given  in 
the  annotations  are  generally  incorrect.  In  order  to  ascertain  the 
correct  page,  reference  should  be  made  to  the  Table  of  Cases 
Decided,  which  appears  at  the  beginning  of  that  volume. —  Ed. 
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The  Public  Service  Commissions  Law 


OF  THE 


STATE  OF  NEW  YORK. 

'(Annotated    'with    the     Decisions     of     American     and    English 

Tribunals.) 


Being    Chapter    429    of   the   Laws   of    1907. 


AN  ACT  to  establish,  the  public  service  commissions 
and  prescribing  their  pofvers  and  duties,  and  to 
provide  for  the  regulation  and  control  of  certain 
public  service  corporations  and  making  an  appro- 
priation therefor. 

Became  a  la-w,  June  6,  1907,  with  the  approval  of  the  Governor.     Passed, 
three-fifths  being  present. 

Passed  ■without  the  acceptance  of  the  city  of  New  York. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
und  Assembly,  do  enact  as  follows: 

THE  PUBLIC  SERVICE  COMMISSIONS  LAW. 

Abtiole      I.  Public   service    commissions;    general   provisions    (§§   1-23). 

II.  Provisions  relating    to  railroads,  street  railroads  and  common 
carriers    (§§  25-40). 

III.  Provisions  relating  to  the  powers  of  the  commissions  in  respect 

to  'railroads,  street  railroads  and  common  carriers  (S§  45-60). 

IV.  Provisions  relating  to  gas  and  electric  corporations;  regulation 

of  price  of  gas  and  electricity   (§§  65-77). 
v.  Commissions     and    offices    abolished;     saving     clause;     repeal 
(§§   80-89). 

*  In  several  instances  it  has  been  found  that  the  titles  of  the  Articles 
and  the  headnotes  of  sections  as  given  in  the  beginning  of  the  Act  or  of 
the  Articles  thereof  do  not  precisely  correspond  ^¥ith  such  titles  and  head- 
notes  as  repeated  later  in  the  act.  The  variances  are  usually  slight  but 
such  as  they  are  they  are  shown  in  each  instance.  It  is  noted  therefore 
that  in  this  title  for  Article  III,  as  repeated  after  §  40,  post,  the 
words  "  common  carriers ''  precede  the  word  "  railroads  "  instead  of  follow- 
ing the  words  "  street  railroads  and." 
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ABTICLE  I. 

Public    Service    Commissions;    General    Provisions^ 

Section  1.  Short  title. 

2.  Definitions. 

3.  Public  service  districts. 

4.  Commissions  established;   appointment;  removal;   terms  of  office.. 
6.  Jurisdiction  of  commissions.  , 

6.  Counsel  to  the  commissions. 

7.  Secretary  to  the  commissions. 

8.  Additional   officers  and  employees. 

9.  Oath  of  office;   eligibility  of  commissioners  and  officers. 

10.  Offices  of  commissions;  meetings;  official  seal;   stationery.* 

11.  Quorum;   powers  of  a  commissioner. 

12.  Counsel  to  the  commissions;  duties. 

13.  Salaries  and  expenses. 

14.  Payment  of  salaries  and  expenses. 

15.  Certain  acts  prohibited. 

16.  Annual  report  of  commissions. 

17.  Certified  copies  of  papers  filed  to  be  evidence. 

18.  Fees  to  be  charged  and  collected  by  the  commissiona. 

19.  Attendance  of  witnesses  and  their  fees. 

20.  Practice  before  the  commissions;  immunity  of  witnesses. 

21.  Court  proceedings;   preference. 

22.  Behearing  before  commission. 

23.  Service  and  effect  of  orders. 


Section  1.  Short  title. —  This  chapter  shall  be  known  as  tho 
public  service  commissions  law,  and  shall  apply  to  the  public  services 
herein  described,  and  to  the  commissions  hereby  created. 

[The  notes  to  this  section  contain  many  matters  of  a  general  nature  which 
have  been  placed  here  arbitrarily,  it  being  deemed  more  advisable  that  they 
appear  together  than  that  they  be  scattered  throughout  the  work.  Th» 
scope  of  the  notes  is  therefore  much  broader  than  the  scope  of  the  section, 
and  in  order  that  the  user  may  be  apprised  of  the  matter  contained  in  tha 
notes,  an  outline  of  the  headings  precedes    the  notes  to  this  section. — BD.l 


Conflict  of  state  and  federal  statutes, —  see  post,  §  25,  note  [19]. 

*  Headnote  of  section  as  enacted  (post,  §  10),  has  added  the  abbreviation, 
"  etc." 


§  1«]  Short  Title.  3 

[1]    General  power  to  regulate  property  devoted  to  public  aie. 

[2]    Scope  of  regnlative  power. 

[3]    Railroads    considered   as   high-ways. 

[4]    Statns   of  railroads. 

[5]    Compensation  of  carrier  a  payment  in  the  nature  of  A  tax. 

[6]    'What   constitutes  a  regulation. 

[7]    Charter   as    a   contract. 

[8]    Franchises   as    property. 

[9]    Bights   of  corporations  incident  to  rights  granted. 
[10]    BeserTation  of  pow^er  to   alter  or  amend  charters. 

—  Need  mot  he  expressed  in  charter. 
[11]    —  PoT<rer  to  amend  is   continuous. 
[12]    —  Effect  of  reservation. 
[i3],  [14]    Power   to    regulate    not    dependent    on    reservation    of 

power  to  alter  or  amend   charters. 
[15]    Regulative  acts  not  violative  of  charter  or  contract  rights. 
[16]    Exemption    from    public    control. 

—  Power   of   legislature. 
[17]    —Necessity   for   consideration  for   such   grant. 
[18]    —'When   exemption   exists. 
[19]    — Such   grants   not   favored. 
[20]    —Transferability. 

[21]    — Effect  of  reorganization  or  consolidation. 
[22]    Source  and  extent  of  state   legislative  power. 
[23]    Presumption    of    validity   of   statutes. 
[24]    Burden  of  proving  invalidity  of  statutes. 

[25]    Construction  of  statutes   susceptible  of  two  interpretations. 
[26]    'When   courts    will   pass   on   question   of   constitutionality. 
[27]    Expediency    and    -wisdom    of    enactments    not    matters    for 

Judicial    determination. 
[28]    Interpretation    governed  by   legislative    intent. 
[29]    'Weight    given    to    legislature's    interpretation    of    its    own 

powers. 
[30]    I.egislative   grants   construed  favorably  to  the  public   right. 
[31]    Matters   -which   may   be    considered  in   construing  statutes. 
[31a]    Construction  of  statutes  declaratory  of  common  law. 
[32]    Purpose    of    acts    regulating   railroads. 
[33]    Effect    of    previous   holdings    and    constructions. 
[34]    Reasonable    and    practical    construction. 
[35]    Statutes    construed    as    penal. 
[36]    Strict  or  liberal   construction  of  statutes   containing   penal 

provisions. 
[37]    Doubts  to  be  resolved  in  favor  of  party  of  -whom  penalty  is 

claimed. 
[38]    Effect  of  subsequent  statutes  covering  same  subject  matter. 
[39]    Construction  of   specific    provisions. 
[40]    Divisibility  of  statutes. 
[41]    Classification  by  a  state  for  purpose  of  regulation. 
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[1]    General  potrer  to  regulate  property  devoted  to  public  use. 

Exemptions  from  public  control, —  see  post,  notes  [16]-[21]. 
Effect  of  receivership  of  railroad  on  power  to  regulate, —  see  post,  §  2, 
note  [IS]. 

When  private  property  is  devoted  to  public  use,  it  is  subject  to 
public  regulation. —  Munn  v.  Illinois,  94  U.  S.  113,  aflfg.  s.  o.  69  III.  80. 

All  property  is  held  subject  to  the  power  of  the  state  to  regulate  or 
control  its  use,  to  secure  the  general  safety  or  the  public  welfare. — • 
Bertholf  V.  O'Reilly,  74  N.  Y.  509. 

A  state  is  not  sovereign  unless  it  have  the  power  to  regulate  all  its 
internal  commerce,  and  to  make  whatever  regulations  it  may  deem 
most  effectual,  subject  only  to  the  constitutional  guaranties. —  Metro- 
politan Board  of  Excise  v.  Barrie,  34  N.  T.  657. 

When  the  common  right  of  all  the  people  to  travel  and  carry  upon 
every  public  highway  of  the  state  has  been  changed  in  the  special  in- 
stance by  the  legislature  into  a  corporate  franchise,  to  be  exercised 
solely  by  a  corporate  body  for  the  public  benefit,  to  the  exclusion  of  all  - 
other  persons,  it  becomes  the  duty  of  the  state  to  see  to  it  that  the 
franchise  and  functions  so  put  in  trust  be  faithfully  administered  by 
the  trustee.— People  v.  N.  Y.  C.  &  E.  R.  R.  Co.,  28  Hun  (N.  T.),  543. 

When  a  corporation  is  clothed  with  the  rights,  powers  and  franchises 
of  a  common  carrier,  it  becomes  in  law  subject  to  governmental  regu- 
lation and  supervision. —  State  v.  Atlantic  0.  L.  R.  Co.,  —  Fla.  — , 
44  So.  213. 

Property  devoted  to  public  use  is  under  public  control. —  Lake 
Shore  &  M.  S.  B.  Co.  v.  Cincinnati,  S.  &  C.  R.  Co..  30  Oh.  St.  604. 

[2]    Scope  of  regnlative  power. 

Power  of  commission  to  investigate  whether  corporations  subject  to 
the  Act  are  complying  with  the  terms  of  their  franchises  or 
charters, —  see  post,  §§  45,  subdiv.  2,  48,  subdiv.  2. 

Regulative  power  as  affected  by  a  reservation  of  the  power  to  alter  or 
amend  charters, —  see  post,  notes  [10]-[12]. 

Effect  of  various  forms  of  ownership  and  control  upon  power  to 
regulate, —  see  post,  §  2,  notes  [12]-[16]. 

Distribution  of  regulative  power  between  state  and  federal  au- 
thorities,—  see  post,  §  25,  notes. 

Power  to  compel  the  furnishing  of  sidetrack  connections, —  see  post, 
§  27,  note  [3]. 

Switches  as  part  of  railroad,  subject  to  regulation, —  see  post,  §  27, 
note  [10]. 

Power  of  state  to  require  posting  of  tariff  schedules, —  see  post,  §  28, 
note  [1]. 

Legislative  control  over  joint  tariffs, —  see  post,  §  28,  note  [26]. 
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Power  of  legislature  to  forlid  discriminations, —  see  post,  §  32, 
note  [2]. 

Extent  of  public  control  over  connecting  carriers, —  see  post,  §  35, 
note  [9]. 

Validity  of  long  and  short  haul  statute, —  see  post,  §  36,  note  [9]. 

Power  to  regulate  limitation  of  liability, —  see  post,  §  38,  note  [12]. 

Power  to  prevent  delay  in  transportation,— see  post,  §  38,  note  [31]. 

Power  to  require  railroads  to  file  reports, —  see  post,  §  46,  note. 

Power  to  require  railroads  to  give  notice  of  happening  of  accidents, — 
see  post,  §  47,  note. 

Power  to  regulate  consolidations, —  see  post,  §  54,  note  [3]. 

Effect  of  consolidation  of  railroads  on  regulative  power, —  see  poet, 
§  54,  note  [6]. 

General  legislative  control  over  gas  and  electrical  corporations, — 
see  post,  §  66,  notes  [4]-[6]. 

Legislative  control  over  rates  to  be  charged  by  gas  and  electrical  cor- 
porations,—  see  post,  §  72,  notes   [l]-[3]. 

Validity  of  Rapid  Transit  Acts, —  see  post,  §  83,. note  [1]. 

Eailroads  are  the  private  property  of  their  owners,  and  while  from 
the  public  character  of  the  work  in  which  they  are  engaged  the  public 
has  the  power  to  prescribe  rules  for  securing  faithful  and  efficient 
service  and  equality  between  shipx)ers  and  communities,  yet  in  no  proper 
sense  is  the  public  a  general  manager. —  Interstate  Com.  Commission  v. 
Ch.  O.  W.  R.  Co.,  209  U.  S.  108,  28  Sup.  Ct.  E.  (U.  S.)  493,  affg. 
s.  0.  141  Fed.  1003. 

A  requirement  that  a  company  or  individual  comply  with  reasonable 
police  regulations  without  compensation  is  the  legitimate  exercise  of  the 
police  power  and  not  in  violation  of  the  constitutional  inhibition  against 
the  impairment  of  the  obligation  of  contract. —  Northern  Pac.  R.  Co.  v. 
Duluth,  208  U.  S.  583,  28  Sup.  Ct.  E.  (U.  S.)  341,  affg.  s.  c.  98 
Minn.  429,  108  N.  W.  269. 

To  justify  the  state  in  interposing  it3  authority  in  behalf  of  the 
public,  it  must  appear,  first,  that  the  interests  of  the  public  generally, 
as  distinguished  from  those  of  a  particular  class,  require  such  in- 
terference; and  second,  that  the  means  are  reasonably  necessary  for 
the  accomplishment  of  the  purpose,  and  not  unduly  oppressive  upon 
individuals.— Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  E.  (U.S.) 
499;  Wright  v.  Hart,  182  N.  T.  330,  75  N.  E.  404;  Colon  v.  Lish,  153 
N.  Y.  188,  47  N.  E.  302. 

The  grant  to  a  railway  of  special  privileges  and  the  assumption  by 
it,  in  accepting  its  charter,  of  the  obligation  to  transport  all  persons 
and  property,  upon  like  conditions  and  at  reasonable  rates,  affect  the 
property  with  a  public  use,  and  hence  make  it  subject  to  legislative 
control,  not  merely  for  the  security  of  passengers  and  freight  against 
accidents,  and  for  the  convenience  of  the  public,  but  also  to  prevent 
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extortion  or  discrimination  in  charges. — Georgia  B.  &  B.  Co.  v.  Smith, 
128  U.  S.  174,  9  Sup.  Ct.  E.  (U.  S.)  47,  affg.  s.  c.  70  Ga.  694. 

A  state  has  power  to  limit  the  amount  of  charges  by  railroad  com- 
panies for  the  transportation  of  persons  and  property  within  its  own 
jurisdiction,  unless  restrained  by  some  contract  in  the  charter  or 
unless  what  is  done  amounts  to  a  regulation  of  foreign  or  interstate 
commerce.— (Sione  v.  Farmers'  L.  &  T.  Co.,  116  U.  S.  307,  6  Sup. 
Ct.  E.  (U.  S.)  334,  388,  1191. 

Eailroad  rates  are  the  subject  of  legislative  regulation. —  Seaboard 
Air  L.  B.  Co.  V.  B.  B.  Commission,  155  Fed.  792. 

The  legislature  has  the  power  within  the  limits  fixed  by  the  Con- 
stitution of  the  United  States  to  prescribe  maximum  rates  for  rail- 
roads.—  Southern  B.  Co.  v.  McNeill,  155  Fed.  756. 

It  being  settled  that  Congress  has  authority  to  require  that  railroad 
rates  shall  be  uniform,  it  necessarily  follows  that  to  preserve  uni- 
formity Congress  may  prohibit  the  doing  of  any  act  or  thing  what- 
ever by  any  person  or  corporation  calculated  to  impair  uniformity, 
and  may  enforce  such  prohibitions  by  such  penal  provisions  as  it 
deems  requisite. —  TJ.  S.  v.  Standard  Oil  Co.,  155  Fed.  305. 

Power  to  regulate  commerce  includes  power  to  regulate  its  adjuncts. 
—  U.  S.  V.  Adair,  152  Fed.  737. 

The  power  to  regulate  interstate  commerce  authorizes  legislation  as 
to  all  the  subjects  of  such  commerce,  the  persons  and  corporations 
engaged  in  it,  and  the  instruments  by  which  it  is  carried  on. — 
Kelley  v.  Gt.  Northern  B.  Co.,  152  Fed.  211. 

It  is  one  of  the  duties  of  government  to  provide  and  regulate  public 
roads  and  highways.  The  railway  service  is  a  quasi  public  business,  not 
a  strictly  private  enterprise.  It  would  seem  that  the  government  ought 
in  some  way  to  protect  the  public  against  the  evils  growing  out  of  a 
suspension  of  railroad  transportation.  But  the  remedy  must  rest 
mainly  with  the  legislative  department.  The  power  of  the  courts  is 
extremely  limited. —  Chicago,  B.  &  Q.  B.  Co.  v.  Burl.  G.  B.  &  N.  B. 
Co.,  34   Fed.  481. 

The  Interstate  Commerce  Commission  has  no  jurisdiction  to  de- 
termine whether  carriers  have  acted  wisely  or  unwisely,  fairly  or  un- 
fairly, as  between  themselves,  but  only  to  inquire  whether  acts  of  the 
carrier  infringe  public  rights  as  defined  by  the  Interstate  Commerce 
Act.—  New  Yorh  Prod.  Exch.  v.  B.  &  0.  B.  Co.,  7  Inters.  Com.  E.  612. 

The  police  power  begins  only  where  the  Constitution  ends,  and  the 
police  power  of  the  state,  broad  as  it  is,  cannot  sustain  a  legislative 
act  which  infringes  constitutional  guaranties. — Wright  v.  Hart  182 
N.  Y.  330,  75  N.  E.  404. 

The  state  in  the  exercise  of  its  police  power,  and  the  regulating  con- 
trol which  it  has  over  corporations  created  by  its  authority,  may  exer- 
cise a  general  supervision  over  such  corporations.  It  may  prescribe 
the  location  of  the  tracks,  the  size  and  character  of  the  rails,  the  pre- 
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■cautions  which  shall  be  taken  for  the  protection  of  the  public,  and  the 
character  and  style  of  highway  crossings;  and  no  one  has  ever  ques- 
tioned that  it  may  do  whatever  is  necessary  and  proper  for  the  public 
welfare  in  the  control  and  regulation  of  the  franchises  which  such 
corporations  have  obtained  by  statutory  authority. — American  B.  Tel. 
Co.  V.  Hess,  125  N.  Y.  641,  26  N.  E.  919,  13  L.  E.  A.  454n. 

The  manner  in  which  an  existing  franchise  to  operate  a  railroad 
may  be  exercised,  is  a  matter  of  regulation,  and  is  generally  within  the 
absolute  control  of  the  legislature. —  Matter  of  Third  Ave.  R.  Co., 
121  N.  Y.  536,  24  N.  E.  951,  9  L.  E.  A.  124. 

The  legislature  has  control  over  a  railroad  corporation,  and  may 
compel  the  exercise  of  its  functions  and  direct  the  management  of  its 
business  and  the  use  of  the  road  in  such  a  manner  as  will  in  the  legis- 
lative judgment  best  subserve  the  public  interest. —  People  v.  N.  Y. 
L.  E.  &  W.  R.  Co.,  104  N.  Y.  58,  9  N.  E.  856. 

The  police  power  of  the  legislature  is  very  broad  and  comprehensive, 
-to  promote  the  health,  comfort,  safety  and  weKare  of  society. — 
Matter  of  Jacobs,  98  N.  Y.  98,  affg.  s.  o.  33  Hun  (N.  Y.),  374. 

The  legislature,  having  control  of  the  traffic  in  and  use  of  intoxi- 
cating liquors,  may  make  such  regulations,  etc.,  as  are  in  its  judg- 
ment calculated  to  achieve  the  ends  sought. —  Bertholf  v.  O'Reilly,  Y4 
N.  Y.  509. 

The  legislature,  which  has  created  railroad  corporations,  may  regu- 
late the  mode  in  which  they  may  transact  their  business,  the  price 
which  they  shall  charge  for  the  transportation  of  freight  and  pas- 
sengers, the  speed  at  which  they  may  run  their  trains,  and  the  way  in 
which  they  may  cross  or  run  upon  highways. —  People  ex  rel.  Kimball 
V.  Boston  &  A.  R.  Co.,  70  N.  Y.  569. 

The  police  power  of  the  state  is  very  broad  and  comprehensive,  and 
under  it  the  conduct  of  an  individual  and  the  use  of  property  may  be 
regulated  so  as  to  interfere,  to  some  extent,  with  the  freedom  of  the 
one  and  the  enjoyment  of  the  other. — Wynehamer  v.  People,  13  N.  Y. 
378. 

Eailroads  must  submit  to  regulations  in  the  proper  exercise  of  the 
police  power  of  a  state  even  though  they  involve  some  expense  and 
inconvenience. —  Pittsburg,  C.  C.  &  St.  L.  R.  Go.  v.  Hartford  City, 
—  Ind.  — ,  82  N.  E.  787. 

While  courts  will  arrest  an  arbitrary  or  plainly  unreasonable  exercise 
of  the  police  power,  where  there  has  been  an  attempt  thereby  to  lay  a 
burden  upon  a  subject  in  the  use  or  enjojrtnent  of  his  property,  yet, 
notwithstanding  this,  the  courts  recognize  that,  as  respects  the  police 
power,  there  is  a  broad  authority  within  the  field  of  legislative  dis- 
cretion, wherein,  as  resi>ects  what  is  good  and  expedient,  the  law- 
making power  is  absolutely  the  master  of  its  own  discretion. — 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Hartford  City,  —  Ind.  — ,  82 
IT.  E.  787. 
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A  state  has  power  to  limit  the  amount  of  charges  hy  railroads  for 
transportation  of  persons  and  property  within  its  own  jurisdiction, 
unless  restrained  by  some  contract  in  its  charter,  or  unless  what  is  done 
amounts  to  a  regulation  of  foreign  or  interstate  commerce. —  Attorney- 
General  v.  Old  Colony  B.  Co.,  160  Mass.  62,  35  N.  E.  252,  22  L.  E.  A. 
112. 

The  legislature  may  provide  for  the  reasonable  regulation  of  common 
carriers'  ways  of  doing  business. —  McGowan  v.  Wilmington  &  W.  R. 
Co.,  95  N.  C.  417. 

The  state  has  the  inherent  power  of  regulating  and  controlling 
public  service  corporations  operating  within  its  borders  and  of  pre- 
scribing the  facilities  and  conveniences  which  shall  be  furnished  by 
them. —  Winchester  &  8.  B.  Co.  v.  Commonwealth,  106  Va.  264,  55- 
S.  E.  692. 

The  rates  of  charges  for  the  use  of  property  in  which  the  public  has 
an  interest  may  be  fixed  or  limited  by  legislative  enactments,  or  if  the 
legislature  has  not  fixed  the  charges  to  be  allowed,  the  courts  will  allow 
the  owner  only  a  reasonable  charge  for  its  use,  and  will  compel  him 
to  give  the  use  of  it  in  the  manner  in  which  he  has  devoted  it  to  the 
public,  to  any  person  upon  his  paying  a  reasonable  price  therefor. — 
Railroad  Co.  v.  Transp.  Co.,  25  W.  Va.  324. 

[3]    Railroads    considered   as   highways. 

A  railroad  may  be  viewed  as  a  public  highway  under  the  control  of 
a  corporate  body  which  has  assumed  obligations  to  carry  persons  and 
property  in  consideration  of  the  exclusive  rights  to  control  the  public 
thoroughfare.— Soulier  v.  L.  I.  B.  Co.,  89  Hun  (N.  T.),  202,  35  N.  Y. 
Supp.  23. 

Railroads,  whether  built,  owned  and  conducted  by  the  state  or  by 
private  corporations,  and  whether  exacting  tolls  or  free,  are  public 
highways. —  Railroad  Comrs.  v.  F.  &  0.  C.  B.  Co.,  63  Me.  269. 

[4]    Status   of  railroads. 

A  railroad  once  constructed  is,  instanter,  and  by  mere  force  of  the 
grant  and  law,  embodied  in  the  governmental  agencies  of  the  state  and 
dedicated  to  public  use.  All  and  singular  its  cars,  engines,  rights  of 
way,  and  property  of  every  description,  real,  personal  and  mixed,  are 
but  a  trust  fund  for  the  political  power.  The  corporation  created  by 
the  sovereign  power  expressly  for  this  sole  purpose  and  no  other  is, 
in  the  most  strict  technical  and  unqualified  sense,  but  its  trustee. 
This  is  the  primary  and  sole  legal  motive  for  its  creation.  The  in- 
cidental interest  and  profits  of  individuals  are  accidents,  both  in 
theory  and  practice.— TaZcoM  v.  T.  of  Pine  Grove,  1  Flipp  (TJ.  S.),, 
120. 

The  duties,  functions  and  property  of  railroad  corporations  are  held 
in  trust  by  the  corporation  for  the  public,  and  the  sovereign  power 
regulates  such  corporation  as  its  trustee. —  People  v.  N.  Y.  0.  &  H^ 
B.  B.  Co..  28  Hun  (N.  T.),  543. 
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[5]    Compensation  of  carrier  a  payment  in  tke  natnre  of  a  tax. 

The  fare  charged  for  carriage  on  railroads  is  the  consideration  for 
the  service  performed,  whether  done  by  the  state  directly  or  by  a 
corporation  under  a  grant  from  the  state;  it  is  simply  a  substitute  for 
the  tax  rendered  necessary  when  the  state  builds  and  conducts  rail- 
roads at  the  public  expense;  the  corporation,  upon  the  payment  of  the 
fare,  is  under  the  same  obligation  to  render  required  service  to  the 
public  that  the  state  would  be,  if  railroads  were  free  and  conducted  by 
state  authority. —  Railroad  Comrs.  v.  P.  &  0.  0.  B.  Co.,  63  Me.  269. 

[6]    Wliat   constitutes  u,  regulation. 

Regulation  of  the  franchises  of  street  railway  corporations  may  be 
by  enlarging,  as  well  as  restricting,  their  power. —  Matter  of  Third 
Ave.  B.  Co.,  121  N.  Y.  536,  24  N.  E.  951,  9  L.  E.  A.  124. 

[7]    Charter  as    »  contract. 

Beservation  of  power  to  alter  or  amend  charters, —  see  post,  notes 

[10]-[12]. 
Megulative  acts  not  violative  of  charier  rights, —  see  post,  note  [15]. 
Charter  of  gas  corporation  a  contract, —  see  post,  §  66,  note  [2]. 

A  charter  of  incorporation  granted  by  a  state  creates  a  contract  be- 
tween the  state  and  the  corporators,  which  the  state  cannot  violate. — 
Wilmington  B.  Co.  v.  Beid,  13  Wall.  (U.  S.)  264,  revg.  s.  c.  64  N.  C. 
226. 

If  the  charter  of  a  railroad  in  terms  grants  it  power  to  charge  a 
definite  sum  per  mile,  this  express  stipulation  forms  a  part  of  the 
state's  contract  with  the  corporation,  which  succeeding  legislatures 
may  not  impair  without  compensation. —  Pingree  v.  Mich.  Cent.  B. 
Co.,  118  Mich.  314,  76  N.  W.  635,  53  L.  E.  A.  2Y4.  See  Beagan  v. 
Farmers'  Loan  &  T.  Co.,  154  IT.  S.  362,  14  Sup.  Ct.  E.  (U.  S.)  1047; 
Chicago,  B.  &  Q.  Co.  v.  Iowa,  94  U.  S.  155. 

[8]    Franchises   as   property. 

Franchise  grants  construed  favorably  to  the  public  right, —  see  post, 
note  [30]. 

The  legislature  cannot  take  away  the  franchises  or  property  of  a 
public  service  corporation  by  a  confiscatory  reduction  of  its  rates, 
under  the  reserved  power  to  alter  or  amend  its  charter. —  Bochester 
&  C.  T.  Boad  V.  Joel,  41  App.  Div.  (N.  Y.)  43,  58  N.  Y.  Supp.  346. 

A  franchise  is  "  property  "  of  which  the  owner  cannot  be  deprived  by 
later  legislation,  except  by  exercise  of  the  power  of  eminent  domain. 
—  Coney  I.  F.  H.  &  B.  B.  Co.  v.  Kennedy,  15  App.  Div.  (N.  T.)  688, 
44  N.  Y.  Supp.  825. 

The  essential  franchise  of  a  private  corporation  is  private  property 
which  cannot  be  taken  without  compensation,  even  for  public  use. — 
Thorpe  v.  Butland  &  B.  B.  Co..  27  Vt.  140. 
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[9]    Rights   of  corporations  incident  to  rights  granted. 

Authority  in  the  charter  of  a  corporation  to  carry  persona  and  prop- 
erty implies  authority  to  charge  a  reasonable  sum  for  the  carriage.— 
Stone  V.  Farmers'  L.  &  T.  Co.,  116  TJ.  S.  307,  6  Sup.  Ct.  E.  (U.  S.) 
334,  388,  1191. 

The  power  to  make  and  vend  gas,  conferred  upon  a  corporation  by 
its  charter,  carries  with  it  as  an  inevitable  incident  the  right  to  fix 
the  price  of  gas  thus  made  and  sold,  so  that  by  the  terms  thereof,  its 
right  to  fix  the  price  of  its  product  is  as  much  a  part  of  its  charter  as 
if  it  were  in  terms  set  forth  in  the  act  of  incorporation. —  State 
ex  rel.  St.  Louis  v.  La  Glede  Gas  Co.,  102  Mo.  472,  14  S.  W.  974, 
15  S.  W.  383. 

[10]    Reservation  o£  power  to  alter  or  amend  charters.— Need  BOt 
be   expressed  in   charter. 

Charters  of  gas  corporations, —  see  post,  §  66,  note  [2]. 

While  in  the  case  of  a  mere  private  corporation,  the  reservation  of 
power  to  alter  or  amend  the  charter  must  be  expressed  in  the  charter 
itself;  in  case  of  public  corporations,  or  those  essentially  public,  the 
reservation  is  understood  unless  negatived  in  express  words  or  by 
necessary  implication. — Winchester  Turnpike  Co.  v.  Croxton,  98  Ky. 
739,  17  Ky.  L.  E.  1299,  34  S.  "W.  518,  33  L.  E.  A.  177n. 

[11]   ——Power   to  amend  is  contlnnons. 

The  power  reserved  to  amend  or  alter  the  charter  of  a  railroad  cor- 
poration is  continuous,  and  is  not  limited  to  a  single  occasion,  or  any 
number  of  occasions,  of  its  exercise,  then  to  become  or  be  deeaned 
to  be  exhausted. —  People  ex  rel.  McConville  v.  Hills,  46  Barb.  (N.  T.) 
340. 

[12]   Effect  of  reservation. 

Effect  on  power  to  destroy  franchise  rights, —  see  ante,  note  [8]. 

A  regulative  measure  not  inconsistent  with  the  general  object  of  a 
grant  of  a  franchise  to  a  railroad  company,  even  though  in  conflict 
with  the  provisions  of  the  charter  as  to  the  subject,  falls  within  the 
reserved  power  of  the  state  to  alter,  amjend  or  repeal  the  original 
charter,  and  if  imposed  in  good  faith  and  not  in  sheer  oppression,  it 
is  not  unconstitutional. —  Fair  Haven  &  W.  B.  Co.  v.  New  Haven, 
203  U.  S.  379,  27  Sup.  Ct.  E.  (TJ.  S.)  74. 

A  legislative  grant  of  privileges  to  a  corporation  may  be  a  con- 
tract; but  where  one  of  the  conditions  of  the  grant  is  that  the  legisla- 
ture may  alter  or  revoke  it,  a  law  revokiilg  the  exclusive  character  of 
such  privileges  is  not  an  impairmerit  of  contract. —  Hamilton  Oas 
L.  &  C.  Co.  V.  Hamilton  City,  146  TJ.  S.  258,  13  Sup.  Ct.  E.  90. 

The  power  to  amend,  when  reserved  in  the  charter  of  a  railroad  cor- 
poration, gives  full  and  complete  power  to  make  such  alterations,  etc.. 
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as  come  within  the  just  8coi)e  of  legislative  power,  which  includes 
power  to  regulate  as  to  rates. —  Baworth  v.  No.  Pac.  R.  Co.,  2  Inters. 
Com.  E.  614,  3  Inters.  Com.  E.  857,  5  I.  C.  C.  E.  234. 

Under  the  power  reserved  in  the  N.  Y.  Constitution  to  alter  or 
amend  the  charters  of  corporations,  the  legislature  may  impose  upon 
railroads  such  additional  restrictions  and  burdens  as  the  public  good 
requires. —  People  ex  rel.  Kimhall  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569. 

By  the  reserved  power  to  alter,  suspend  or  repeal  the  charter  of  a 
corporation  (1  N.  Y.  Eev.  Stat.  600,  §  8;  N.  Y.  Const.  Art.  VIII,  §  1) 
the  franchise  of  a  street  railroad  corporation  is  subject  to  legislative 
regulation.—  Geneva  &  W.  B.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co..  90  Hun 
(N.  Y.),  9,  35  K  Y.  Supp.  339. 

1  Eev.  Stat.,  title  3,  ch.  18,  §  8,  providing  that  the  charter  of  every 
corporation  thereafter  granted  should  be  subject  to  alteration,  sus- 
pension and  repeal  by  the  legislature,  authorizes  a  regulative  act 
which  modifies  the  charter  of  a  railroad  organized  while  such  section 
was  in  effect. —  Suydam  v.  Moore,  8  Barb.  (N.  Y.)  358. 

The  power  reserved  to  alter,  modify  or  repeal  the  charter  of  a  gas 
corporation  authorizes  legislative  action  fixing  the  maximum  prices  to 
be  charged  for  gas  by  such  corporation. —  State  ex  rel.  Atty.-Gen.  v. 
Cincinnati  Gas  L.  &  C.  Co.,  18  Oh.  St.  262. 

The  reservation  by  the  state  of  the  right  to  alter,  amend  or  repeal  a 
corporate  charter  affects  the  entire  relation  between  the  state  and  the 
corporation,  and  places  under  legislative  control  all  rights,  privileges 
and  immunities  derived  by  its  charter  directly  from  the  state,  includ- 
ing its  very  existence;  but  rights  and  interests  acquired  by  the  cor- 
poration, not  constituting  a  part  of  the  contract  of  incorporation,  and 
80  not  derived  directly  from  the  state,  stand  on  a  different  footing  and 
are  not  thereby  subjected  to  legislative  control. —  Lawrence  v.  Rutland 
B.  Co.,  —  Vt.  — ,  67  Atl.  1091. 

[13!]>  [1^3    FoTO'er    to   regulate   not    dependent    on   reservation    of 
poTver  to  alter  or  amend  charters. 

Eailroad  corporations  hold  their  property  and  exercise  their  func- 
tions for  the  public  benefit,  and  they  are  therefore  subject  to  legislative 
control.  The  legislature  which  has  created  them,  may  regulate  the 
mode  in  which  they  shall  transact  their  business,  the  price  which  they 
shall  charge  for  the  transportation  of  freight  and  passengers,  the 
speed  at  which  they  may  run  their  trains,  and  the  way  in  which  they 
may  cross  or  run  upon  highways  and  turnpikes  used  for  public  travel. 
It  may  make  all  such  regulations  as  are  appropriate  to  protect  the 
lives  of  persons  carried  upon  railroads  or  passing  upon  highways 
crossed  by  railroads.  All  this  is  within  the  domain  of  legislative 
power;  although  the  power  to  alter  and  amend  the  charters  of  such 
corporations  has  not  been  reserved. —  People  ex  rel.  Kimhall  v.  Boston 
&  A.  R.  Co.,  70  N.  Y.  569. 
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A  state  may  regulate  foreign  and  domestic  corporations,  regardless. 
of  whether  the  right  to  amend  their  charters  has  been  reserved. — 
McQuire  v.  0.  B.  &  Q.  B.  Co.,  131  Iowa,  340,  198  N.  W.  902. 

A  railway  charter  from  the  state  authorized  the  corporation  to 
"  fix,  regulate  and  receive  charges." —  Held,  that  there  is  annexed  to  this 
grant  an  implied  reservation  of  the  right  of  the  state,  through  a  com- 
mission or  otherwise,  to  see  to  it  that  such  rates  shall  conform  to  the 
standards  of  reasonableness  fixed  by  the  state. —  Stone  v.  N.  J.  &  0. 
E.  Oo..  62  Miss.  616;  Stone  v.  Yazoo  &  M.  V.  B.  Gc,  62  Miss.  607. 

[15]    Regulative  acts  not  violative  of  charter  or  contract  rights. 

One  whose  rights,  such  as  they  are,  are  subject  to  state  restriction, 
cannot  remove  them  from  the  power  of  the  state  by  making  a  contract 
concerning  them.— Hudson  Water  Co.  v.  McCarter,  209  U.  S.  349,  2& 
Sup.  Ct.  E.  (U.  S.)  529,  affg.  s.  c.  70  N.  J.  Eq.  695,  65  Atl.  489. 

It  is  not  within  the  power  of  a  city  council  to  reduce  the  rates  of  fare 
on  street  railways  whose  franchises  have  been  extended  in  duration 
on  conditions  involving  large  expense  to  the  corporation  and  substan- 
tial benefits  to  the  public. —  Cleveland  v.  Cleveland  Elect.  B.  Co.,  201 
IT.  S.  529,  26  Sup.  Ot.  E.  (U.  S.)  513 ;  Cleveland  v.  Cleveland  City  B. 
Co.,  194  U.  S.  517,  24  Sup.  Ct.  E.  (U.  S.)  756. 

An  act  transferring  from  one  set  of  public  functionaries  to  anothei- 
the  expressly  reserved  power  of  the  state  or  city  to  regulate  the  use  of 
the  streets  and  highways  in  such  manner  as  not  to  injuriously  affect 
the  public  interests,  does  not  impair  the  obligation  of  franchise  con- 
tracts.—PeopZe  ex  rel.  N.  Y.  Elect.  L.  Co.  v.  Squire,  145  U.  S.  175, 
12  Sup.  Ct.  E.  (U.  S.)  880,  affg.  s.  c.  107  N.  Y.  593,  14  N.  E.  820. 

The  New  York  Mileage  Book  Act  (L.  1895,  ch.  1027,  as  amd.  L. 
1896,  ch.  835)  is  not  unconstitutional  as  to  a  railroad  corporation  re- 
organized after  the  passage  of  such  Act. —  Minor  v.  Erie  B.  Co.,  171 
N.  Y.  566,  64  N.  E.  454,  affg.  s.  o.  73  App.  Div.  (N.  Y.)  621,  76  N. 
Y.  Supp.  513. 

An  act  requiring  railroads  to  issue  mileage  books  under  penalty  for 
refusal,  is  unconstitutional  as  to  existing  railroad  corporations,  under 
the  decision  of  the  U.  8.  Supreme  Court  in  Lahe  Shore  &  M.  S.  B.  Co. 
V.  Smith,  173  U.  S.  684:.— Bear dsley  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  162 
N.  Y.  230,  56  N.  E.  488,  revg.  s.  c.  15  App.  Div.  (N.  Y.)  251,  44  N.  Y. 
Supp.  175,  and  17  Misc.  (N.  Y.)  256,  40  N.  Y.  Supp.  1077. 

A  mileage  book  act,  though  declared  by  the  Supreme  Court  of  the 
United  States  to  be  unconstitutional  as  to  railroad  corporations  formed 
prior  to  its  passage,  is  constitutional  as  to  a  corporation  thereafter 
incorporated.— Pwrd?/  v.  Erie  B.  Co.,  162  N.  Y.  42,  56  N.  E.  508,  48 
L.  E.  A.  669. 
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Where  a  franchise  to  furnish  water  supply  in  a  town  is  not  exclusive, 
it  does  not  prevent  the  town  from  contracting  for  a  further  or  other 
supply,  even  though  the  competition  may  impair  the  value  of  the  first 
franchise.—  Matter  of  City  of  BrooUyn,  143  N.  Y.  596,  38  N.  E.  983, 
26  L.  E.  A.  270. 

The  constitutional  prohibition  against  the  impairment  of  contracts 
by  legislation  does  not  prevent  the  granting  of  franchises  similar  to 
existing  ones,  which  impair  the  value  of  the  latter. —  Matter  of  City 
of  BrooUyn,  143  N.  T.  596,  38  N.  E.  983,  26  L.  E.  A.  ^70. 

As  the  legislature  may  take  away  a  franchise  to  be  a  corporation 
and  may  regulate  the  exercise  of  its  corporate  powers,  it  may  prescribe 
the  conditions  and  terms  upon  which  it  may  live  and  exercise  such 
franchise.— ilfo2/or  v.  Twenty-third  St.  B.  Co.,  113  N.  Y.  311,  21 
N.  E.  60. 

Upon  railroad  corporations  created  by  it,  the  legislature  may  impose 
such  additional  restrictions  and  burdens  as  the  public  good  requires. — 
People  ex  rel.  Eimlall  v.  Boston  <&  A.  B.  Co.,  70  N.  Y.  569. 

Every  public  regulation  may,  and  does,  in  some  sense,  limit  and 
restrict  the  absolute  right  that  existed  previously.  But  this  is  not 
to  be  considered  an  injury.  So  far  from  it,  the  individual,  as  well 
AS  others,  is  supposed  to  be  benefited. —  Vanderhilt  v.  Adams,  7  Cow. 
(N.  Y.)  349. 

[16]    Exemption  from  public  control  —  Power  of  legislature. 

The  right  of  a  state  to  exercise  the  police  power  is  a  continuing  one 
and  cannot  be  contracted  away. —  Northern  Pac.  B.  Co.  v.  Duluth,  208 
U.  S.  583,  28  Sup.  Ct.  E.  (U.  S.)  341,  affg.  s.  o.  98  Minn.  429,  108 
N.  W.  269. 

A  state  may,  in  matters  of  proprietary  rights,  exclude  itself  from  the 
Tight  to  regulate  the  price  at  which  water  shall  be  furnished  its  citizens 
by  private  companies,  when  the  power  has  been  clearly  conferred. — 
Vickshurg  v.  Vickshurg  Waterworks  Co.,  206  U.  S.  496,  27  Sup.  Ct.  E. 
(IT.  S.)  762. 

A  state  legislature,  unless  prohibited  by  constitutional  provisions, 
may  authorize  a  municipal  corporation  to  contract  with  a  street  rail- 
way company  as  to  rates  of  fare,  and  so  to  bind  during  the  specified , 
period  any  future  common  council  from  altering  or  in  any  way  inter- 
fering with  such  a  contract. —  Detroit  v.  Detroit  Citizens'  St.  B.  Co., 
184  TJ.  S.  368,  22  Sup.  Ct.  E.  (U.  S.)  410. 

The  governmental  power  of  self-protection  can  not  be  contracted 
away,  nor  can  the  exercise  of  rights  granted,  nor  the  use  of  property, 
be  withdrawn  from  the  implied  liability  to  governmental  regulation 
in  particulars  essential  to  the  preservation  of  the  community  from 
injury.- iV^ew  York  &  N.  E.  B.  Co.  v.  Bristol,  151  TJ.  S.  556,  14  Sup. 
•Ct.  E.  (TJ.  S.)  437. 
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The  regulation  of  the  price  of  gas  by  the  state  or  municipalities  is ' 
not  the  exercise  of  a  police  power  which  cannot  be  abridged  by  con- 
tract.—  State  ex  rel.   St.  Louis  v.  Laclede   Gas  Co.,  102  Mo.  472,  14 
S.  W.  974,  15  S.  W.  383. 

The  charter  of  a  gas  company  is  a  contract  between  it  and  the  state, 
and  if  the  charter  empowers  the  company  to  fix  the  price  of  its  product, 
subsequent  legislative  action,  state  or  municipal,  cannot  diminish  the 
rates  so  fixed. —  State  ex  rel.  St.  Louis  v.  Laclede  Gas  Co.,  102  Mo. 
472,  14  S.  W.  974,  15  S.  W.  383. 

The  right  to  regulate  tolls  may  be  transferred  by  a  legislature  to  a 
private  corporation. —  Sloan  v.  Pac.  R.  Co.,  61  Mo.  24. 

If  rights  bestowed  by  charter  are  inconsistent  with,  or  embarrass 
the  power  which  legislatures  cannot  part  with,  then  such  renunciation 
by  the  legislatures  is  of  no  avail,  and  does  not  bind  their  successors. — 
Sloan  v.  Pac.  R.  Co.,  61  Mo.  24. 

A  state  may,  in  chartering  a  corporation,  deprive  itself  of  the  power 
to  regulate  or  tax  it. — St.  Louis  v.  Boatmens'  I.  &  T.  Co.,  47  Mo.  150. 

[17]    Necessity  for  consideration  for  snch  grant. 

Where  a  legislature  makes  an  irrevocable  grant  of  any  essential 
prerogative  of  sovereignty,  it  must  be  upon  consideration,  and,  in 
case  of  corporations,  contemporaneous  with  the  creation  of  the  fran- 
chise.— Thorpe  v.  Rutland  &  B.  R.  Co.,  27  Vt.  140. 

[18]    Wlien  esemption  exists. 

A  city,  having  entered  into  a  contract  whereby  a  company  was 
granted  the  right  to  furnish  water  to  the  inhabitants  of  that  city  at  a 
price  not  to  exceed  a  fixed  maximum,  cannot,  by  subsequent  ordinances, 
rightfully  violate  the  contract  rights  of  the  company  in  respect  to  the 
amount  which  the  company  may  lawfully  charge. —  Vichslurg  v.  Yicks- 
hurg  Water  Co.,  206  U.  S.  496,  27  Sup.  Ct.  E.  (TJ.  S.)  762. 

A  contract  between  a  city  and  a  public  service  corporation  as  to 
rates  does  not  bind  the  city  for  the  term  thereof  to  permit  the  specified 
rates  to  be  charged  even  though  they  are  no  longer  reasonable. — 
Tampa  W.  W.  v.  Tampa,  199  U.  S.  241,  26  Sup.  Ct.  K.  (U.  S.)  23. 

A  city  ordinance  providing  that  the  rate  of  fare  for  one  passenger 
shall  not  be  more  than  five  cents  is  a  contract  which  gives  the  com- 
pany the  right  to  charge  a  rate  of  fare  up  to  five  cents,  and  the  city 
can  not  reduce  the  five-cent  rate  established  by  the  company  without 
its  consent.—  Detroit  v.  Detroit  Citizens'  St.  R.  Co.,  184  U.  S.  368, 
22  Sup.  Ct.  E.  (U.  S.)  410. 

The  clause  of  the  charter  of  a  railroad  corporation  providing  "that 
it  shall  be  lawful  for  the  company    .    .    .    from  time  to  time  to  fix. 
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regulate,  and  to  receive  the  toll  and  charges  by  them  to  be  received 
for  transportation,"  etc.,  does  not  grant  to  the  company  an  exemption 
from  the  power  of  the  state  to  control  fares  and  freights. —  Stone  V. 
Farmers'  L.  &  T.  Co.,  116  U.  S.  307,  6  Sup.  Ct.  E.  (U.  S.)  334^ 
388,  1191. 

A  railroad  was  authorized  by  its  charter  "  to  demand  and  receive 
such  sum  or  sums  of  money  for  the  transportation  of  persons  and 
property,  and  for  the  storage  of  property,  as  it  shall  deem  reasonable." 
The  Constitution  of  Wisconsin  provides  that  all  acts  for  the  creation 
of  corporations  within  the  state  "  may  be  altered  or  repealed  by  the 
legislature  at  any  time  after  their  passage." — Held,  that  the  legislature 
had  the  power  to  limit  the  amount  of  charges  for  fares  and  freights. — 
Feih  V.  Ch.  &  N.  W.  B.  Co.,  94  F.  S.  164,  affg.  s.  c.  Fed.  Cases,  No, 
11,138. 

The  charter  received  by  a  street  railroad  corporation  from  a  city 
provided  that  the  latter  should  not  reduce  fares  below  five  cents.  A 
later  contract  between  the  company  and  city  provided  that  "in  the 
construction,  maintenance  and  operation"  of  its  lines,  the  company 
should  be  subject  to  the  present  and  future  ordinances  of  the  city. — 
Held,  that  this  did  not  enable  the  city  to  reduce  fares  below  five  cents. 
—  Minneapolis'  St  B.  Co.  v.  City  of  Minneapolis,  155  Fed.  989. 

The  Texas  statute  of  1853,  which  authorizes  the  legislature  to  fix  the 
rates  to  be  charged  by  railroads,  and  provides  that  no  reductions  shall  be 
made  in  the  rates  of  a  company  unless,  during  the  previous  ten  years, 
it  shall  have  earned,  above  bona  fide  expenditures,  a  net  profit  of  12 
per  cent,  -per  annum,  does  not  create  such  a  contract  between  the  state 
and  railroads  subsequently  incorporated  thereunder,  as  to  deprive  the 
state  of  the  right  to  adopt  other  measures  of  rate  regulation,  or  exempt 
the  corporations  from  the  provisions  of  such  future  legislation. — 
Houston  &  T.  C.  B.  Co.  v.  Storey,  149  Fed.  499. 

A  railroad  which  has  received  grants  of  land  and  right  of  way 
from  the  government  and  is  declared  by  various  acts  of  Congress  to 
be  a  post  and  military  route  and  national  highway  for  postal,  military 
and  other  governmental  services,  is  not  free  from  state  regulation 
as  to  rates.—  St.  Louis  &  S.  F.  B.  Go.  v.  Gill,  54  Ark  101,  15  S.  W. 
18,  11  L.  E.  A.  452n,  affd.  on  other  points,  156  U.  S.  649,  15  Sup.  Ct. 
R.  (U.  S.)  484. 

An  ordinance  fixing  the  rates  of  a  water  company  for  a  period  of 
thirty  years  did  not  give  the  right  to  charge  such  rates  during  that 
period,  as  the  ordinance  was  simply  a  declaration  on  the  part  of  the 
village  that  such  rates  were  reasonable  at  that  time. —  Bogers  Parle  W. 
Co.  v.  Fergus,  178  111.  571,  53  N.  E.  363. 

Although  a  railroad  was  incorporated  under  a  law  which  authorized 
it  to  regulate  the  time  and  manner  in  which  property  should  be  trans- 
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ported  and  the  compensation  to  be  paid  therefor,  the  legislature  may 
still  regulate  rates  and  service  thereon. —  Chicago,  I.  &  L.  B.  Co.  V. 
R.  B.  Commission,  38  Ind.  App.  439,  78  N.  E.  338. 

The  charter  of  the  B.  &  0.  Eailroad  provided  that  it  might, 
in  addition  to  its  main  line,  construct  lateral  lines  "in  any  direction 
whatsoever," — Held,  that  an  act  which  provides  that  no  tracks  for  a 
steam  railway  shall  be  laid  within  certain  territory  is  void  as  to  it, 
as  impairing  the  obligation  of  contract. —  Baltimore  &  0.  B.  Co.  v. 
Waters,  105  Md.  396,  66  Atl.  685. 

An  act  fixing  the  maximum  charges  to  be  made  by  railroads  is  not 
unconstitutional  as  impairing  the  obligation  of  contract,  where  the 
charter  of  a  railroad  merely  gives  the  right  to  make  some  charge  but 
does  not  give  the  right  to  make  any  charge  it  may  see  fit. —  Blake  v. 
Winona  &  St.  P.  B.  Co.,  19  Minn.  418,  affd.  94  U.  S.  180. 

While  the  charter  of  a  private  corporation  is  admitted  to  be  a  con- 
tract which  the  legislature  cannot,  without  the  consent  of  the  corpora- 
tion, alter  in  any  material  respect,  the  provision  of  a  railroad  charter 
fixing  the  maximum  charge  for  the  transportation  of  passengers  or 
freight  is  in  legal  effect  nothing  more  than  a  license,  which  may  at 
any  time  be  changed  by  legislative  enactment. —  Bailroad  Co.  v.  Transp. 
Co.,  25  W.  Va.  324. 

[19]    Such  grants  not  favored. 

The  charter  of  a  railroad  does  not  exempt  it  from  the  operation  of 
subsequently  adopted  constitutional  provisions,  but  an  express  con- 
tract betvsreen  the  state  and  the  company  is  necessary  to  accomplish 
that  result.— Louisville  &  N.  B.  Co.  v.  Eentuchy,  183  TJ.  S.  503,  22 
Sup.  Ct.  E.  (U.  S.)  95. 

Exemption  from  legislative  control  as  to  rates  can  be  derived  from  a 
corporate  charter  only  by  language  so  clear  and  unmistakable  that  it 
cannot  be  reasonably  construed  consistently  with  the  reservation  of 
the  power  by  the  state. — Georgia  B.  &  B.  Co.  v.  Smith,  128  U.  S.  174, 
9  Sup.  Ct.  E.  (U.  S.)  47,  affg.  s.  c.  70  Ga.  694. 

The  power  to  limit  the  amount  of  charges  by  railroad  companies 
for  transportation  is  a  power  of  government  and  if  it  can  be  trans- 
ferred at  all,  it  can  only  be  by  words  of  positive  grant,  or  something 
which  is  in  law  equivalent. —  Stone  v.  Farmers'  L.  &  T.  Co.,  116  U.  S. 
307,  6  Sup.  E.  (TJ.  S.)  334,  388,  1191. 

Every  presumption  is  that  the  state  Has  not,  in  granting  a  charter 
to  a  public  service  corporation,  renounced  or  restricted  its  right  to 
regulate  the  rates  and  service  of  such  corporation. —  Stone  v.  Yazoo  & 
M.  V.  B.  Co..  62  Miss.  607. 
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X20]    Transferability. 

Tlie  franchise  or  contract  between  the  state  and  a  corporation,  by 
"which  the  latter  secures  certain  immunity  from  the  exercise  of  govern- 
mental authority,  is  personal,  and  cannot  be  assigned  or  transferred 
unless  the  state  by  the  same  or  a  subsequent  law  authorizes  such  trans- 
fer.—iioc/iesier  B.  Co.  V.  Rochester,  205  U.  S.  236,  27  Sup.  Ct.  E, 
(U.  S.)  469,  affg.  s.  c.  182  N.  Y.  99,  74  N.  E.  953,  70  L.  K.  A.  773. 

A  corporation  cannot  receive  by  transfer  from  another  corporation 
an  exemption  from  state  interference  which  is  inconsistent  with  its 
own  charter  or  with  the  constitution  or  laws  of  the  state  then  appli- 
cable, even  though,  under  legislative  authorization,  the  exemption  is 
transferred  by  words  which  clearly  include  it. —  Rochester  R.  Co.  V. 
Rochester,  205  U.  S.  236,  27  Sup.  Ct.  E.  (U.  S.)  469,  affg.  s.  c.  182 
N.  Y.  99,  74  N.  E.  953,  70  L.  E.  A.  773. 

The  rule  that  a  special  statutory  exemption  from  control  as  to  rates, 
etc.,  does  not  pass  to  a  new  corporation  succeeding  others  by  consoli- 
dation or  purchase,  in  the  absence  of  express  direction  to  that  effect 
in  the  statute,  is  applicable  where  the  constitutent  companies  are  held 
and  operated  by  one  of  them,  under  legislative  authority. —  People's 
Oas  L.  &  C.  Co.  V.  Chicago,  194  U.  S.  1,  24  Sup.  Ct.  E.  (U.  S.)  520,  affg. 
s.  c.  114  Fed.  384 

A  special  statutory  exemption  or  privilege,  such  as  immunity  from 
taxation  or  a  right  to  fix  and  determine  rates  of  fare,  does  not  accom- 
pany the  property  in  its  transfer  to  the  purchaser,  in  the  absence  of 
express  direction  to  that  effect  in  the  statute. —  St.  Louis  &  S.  P.  R. 
Co.  V.  Gill,  156  U.  S.  649,  15  Sup.  Ct.  E.  (U.  S.)  484,  affg.  s.  c.  54 
Ark.  101,  15  S.  W.  18,  11  L.  E.  A.  452n;  Chicago  U.  Traction  Co.  V. 
City  of  Chicago,  199  111.  484,  65  N.  E.  451,  59  L.  E.  A.  631. 

The  immunity  from  taxation  which  a  railroad  corporation  enjoys 
does  not  pass  to  the  purchaser  of  the  property  of  such  corporation, 
•except  with  the  consent  of  the  legislature. —  Wilson  V.  Gaines,  103 
U.  S.  417,  affg.  s.  0.  9  Baxt.  (Tenn.)  546. 

[21]    Effect  of  reorganization  or  consolidation. 

A  corporation  formed  by  the  consolidation  of  existing  corporations  is 
subject  to  the  constitution  and  laws  as  exisfting  at  the  time  of  consoli- 
dation, and  exemptions  enjoyed  by  the  constituent  companies  do  not 
•continue  in  favor  of  the  new  corporation  if  the  constitution  at  that  time 
forbids  exemptions.—  Yazoo  &  M.  V.  B.  Co.  v.  Vickshurg,  209  U.  S.  358, 
28  Sup.  Ct.  E.  (U.  S.)  510. 

While  two  street  railway  corporations  may  be  so  united  by  one  of 
them  taking  over  the  stock  and  franchises  of  the  other,  that  the  latter 
may  continue  to  exist  and  also  to  hold  an  exemption  under  its  fran- 
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ctise,  that  is  not  the  case  where  its  stock  is  exchanged  for  that  of  the 
former  and  by  operation  of  law  it  is  left  without  stock,  officers,  prop- 
erty or  franchises.  Under  such  circumstances,  it  is  dissolved  by  opera- 
tion of  the  law  which  brings  about  this  condition. —  Rochester  B.  Co. 
V.  Rochester,  205  U.  S.  236,  27  Sup.  Ct.  E.  (U.  S.)  469,  affg.  s.  c, 
182  N.  T.  99,  74  N.  E.  953,  70  L.  E.  A.  773. 

Where,  after  a  new  constitution  has  been  adopted,  a  railway  pre- 
viously incorporated  consolidates  with  other  roads  or  accepts  new 
privileges  from  the  state,  all  franchises  and  privileges  acquired  are- 
taken  subject  to  the  provisions  of  the  new  constitution. —  Ban  Antonio 
Traction  Co.  v.  Altgelt,  200  U.  S.  304,  26  Sup.  Ct.  E.  (IJ.  S.)  261. 

The  right  of  a  railroad  to  charge  fare  at  a  specified  rate  per  mile, 
secured  to  it  by  special  act,  is  a  privilege  or  franchise  in  the  nature 
of  property,  is  alienable,  and  is  not  lost  by  the  subsequent  consolida- 
tion of  the  road  into  a  general  system. —  Parker  v.  Elmira,  C.  &  N.  B. 
Co.,  165  N.  Y.  274,  59  N.  E.  81,  afPg.  s.  c.  27  App.  Div.  (N.  T.)  383,. 
49   N.   T.   Supp.   1127. 

A  corporation  reorganized  under  the  reorganization  acts  of  1874 
and  1876  is  an  entirely  new  and  different  corporation  from  the  original 
one.— People  ex  rel.  Bchurz  v.  Cooh,  110  N.  T.  443,  18  N.  E.  113. 

A  railroad  corporation  which  is  the  successor  of  one  which  had  the 
general  right  to  fix  its  rates,  is  nevertheless  subject  to  a  state  statute,, 
passed  before  the  reorganization,  requiring  the  issuance  of  mileage 
books  at  a  prescribed  price. —  Horton  v.  Erie  R.  Co.,  86  App.  Div. 
(N.  Y.)  379,  83  N.  Y.  Supp.  733,  65  App.  Div.  (N.  Y.)  587,  72  N.  Y. 
Supp.  1018. 

[22]    Source  and  extent  of  state  legislative  poTver. 

The  legislature  of  a  state  does  not  look  to  the  state  constitution- 
for  power  to  pass  laws  regulating  public  service  companies,  but  only  to 
determine  whether  the  sovereign  legislative  will  has  been  in  any 
manner  restricted  or  limited  by  that  instrument. —  Piatt  v.  Le  Cocq,. 
150  Fed.  391. 

The  question  whether  an  act  is  a  valid  exercise  of  legislative  power 
is  to  be  determined  solely  by  reference  to  constitutional  restraints; 
and  prohibitions.  The  legislative  power  has  no  other  limitation.  An 
act  will  not  be  declared  void  because  deemed  to  be  opposed  to  natural 
justice  and  equity. —  Bertholf  v.  O'Reilly,  74  N.  Y.  509. 

An  act  within  the  legitimate  exercise  of  legislative  power  is  valid,, 
unless  some  restriction  or  limitation  is  found  in  the  constitution. — 
People  V.  Flagg,  46  N.  Y.  401. 
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All  the  legislative  power  of  New  York  State  is  vested  in  the  legis- 
lature, subject  only  to  express  limitations  in  the  New  York  Consti- 
tution.— People  V.  Flagg,  46  N.  Y.  401. 

The  power  of  the  legislature  to  legislate  for  the  public  safety,  health, 
prosperity,  morals,  etc.,  is  unlimited  except  as  restrained  by  the  explicit 
provisions  of  the  constitution. —  Metropolitan  Board  of  Excise  v.  Barrie, 
34  N.  Y.  65T. 

The  legislative  power  of  the  legislature  is  unlimited,  except  as 
expressly  restricted  by  constitutional  provisions.  The  state  constitu- 
tion is  not  its  source  of  power. —  BanTc  of  Chenango  v.  Brown,  26  N.  Y. 
467. 

Where  a  duty  in  respect  to  a  particular  thing  is  enjoined  by  the 
Constitution  upon  the  legislative  branch  of  the  government,  and  the 
mode  of  doing  it  is  left  exclusively  to  legislative  discretion,  even  though 
the  authority  may  have  been  previously  exercised  by  the  legislature, 
no  limitation  is  thereby  set  to  legislative  power. —  Grant  v.  Courter, 
24  Barb.  (N.  Y.)  232. 

[23]    Fresnmption  of  validity  of  statutes. 

Presumption  of  validity  of  legislative  determinations  as  to  what  is. 
a  city  purpose, — -see  post,  §  14,  note  [2]. 

State  statutes  not  to  he  construed  as  applying  to  interstate  com- 
merce,—  see  post,  §  25,  note  [18]. 

Validity  of  statutes  forbidding  discriminations, —  see  post,  §  31, 
note    [21]. 

An  act  of  the  legislature  is  presumed  to  be  valid. —  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167,  20  Sup.  Ct.  E.  (U.  S.)  336. 

Save  in  a  clear  case  of  legislative  error,  a  court  of  first  instance  may 
well  decline  to  hold  a  statute  unconstitutional. —  Michie  v.  N.  Y.  N.  H. 
&  E.  R.  Co.,  151  Fed.  694. 

A  statute  can  be  declared  unconstitutional  only  when  it  can  be 
shown  beyond  a  reasonable  doubt  that  it  conflicts  with  the  funda- 
mental law,  and  until  every  reasonable  mode  of  reconciliation  of  the 
statute  with  the  Constitution  has  been  resorted  to,  and  reconciliation 
has  been  found  impossible,  the  statute  will  be  upheld. —  People  ex  rel. 
Henderson  v.  Supervisors,  147  N.  Y.  1,  41  K  E.  563,  30  L.  E.  A.  74. 

To  be  held  unconstitutional,  a  statute  must  plainly  be  at  war  with 
the  fundamental  law. —  People  ex  rel.  SinJcler  V.  Terry,  108  N.  Y.  1, 
14  N.  E.  815. 

The  courts  will  not  take  proof  of  facts  aliunde  for  the  purpose  of 
showing  a  statute,  valid  and  regular  on  its  face,  to  be  unconstitu- 
tional.— Matter  of  N.  Y.  El.  R.  Co.,  70  N.  Y.  327,  3  Abb.  N.  C.  (N.  Y.) 
401,  affg.  s.  0.  7  Hun  (N.  Y.),  401. 
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The  legislative  discretion  is  not  to  be  interfered  with  judicially  by 
process  of  inference  or  implication. —  Matter  of  Dugro,  50  N.  Y.  513. 

If  a  state  act  is  within  the  legitimate  exercise  of  the  legislative 
power,  it  is  valid  unless  some  restriction  or  limitation  can  be  found 
in  the  Constitution  itself. —  People  ex  rel.  McLean  v.  Flagg,  46  N.  Y. 
401. 

It  is  the  exercise  of  a  judicial  function  of  a  most  delicate  nature,  to 
declare  an  act  of  the  legislature  void,  and  it  is  not  to  be  expected 
that  courts  will  assurtie  it  unless  the  case  be  plainly  and  clearly  in 
derogation  of  constitutional  limitations;  nor  is  it  to  be  expected  that 
they  will  be  zealous  or  astute  to  find  grounds  to  thwart  or  defeat  the 
legislative  will,  or  resort  to  subtle  or  strained  constructions  to  bring 
a  statute  into  conflict  with  the  organic  law.  But  it  is  to  be  expected 
that  they  will  presume  in  favor  of  the  constitutionality  of  a  statute, 
giving  a  liberal  construction  to  uphold  it,  and  refrain  from  declaring 
legislative  action  void,  unless  such  a  conclusion  cannot  be  avoided. 
Errors  or  mistakes  in  legislation  are  not  to  be  referred  to  the  judi- 
ciary for  correction,  or  its  aid  invoked  by  men  chafing  under  the 
restraints  of  particular  statutes,  to  nullify  the  legislative  power. — 
Metropolitan  Board  of  Excise    v.  Barrie,  34  N.  Y.  657. 

A  state  act  as  to  rates,  in  general  terms,  containing  nothing  to  make 
its  provisions  applicable  to  interstate  carriage  of  persons  or  property, 
will  not  be  interpreted  to  have  been  intended  by  the  legislature  to 
so  apply.  A  conflict  between  the  Constitution  and  a  statute  will  not 
be  implied.— KiZZon  v.  Erie  B.  Co.,  19  Misc.  (N.  Y.)  116,  43  N.  Y.  Supp. 
320. 

A  statute  is  presumed  valid  until  its  invalidity  is  adjudged  by  a  court 
of  competent  jurisdiction. —  Bichman  v.  Consolidated  Gas  Co.,  114 
App.  Div.  (N.  Y.)  216,  100  N.  Y.  Supp.  81,  affd.  on  other  points,  186 
N.  Y.  209,  78  N.  E.  871. 

The  court  should  start  with  the  presumption  that  a  law  is  constitu- 
tional, and  not  declare  it  unconstitutional  unless  it  should  become 
satisfied,  beyond  any  doubt  or  hesitation,  that  it  is  clearly,  plainly 
and  palpably  unconstitutional. —  Clarice  v.  Rochester,  24  Barb.  (N.  Y) 
446,  affd.  28  N.  Y.  605. 

Courts  will  uphold  statutes  unless  they  are  so  plainly  and  palpably 
in  conflict  with  the  Constitution  as  to  leave  no  doubt  or  hesitation 
in  the  judicial  mind  of  their  invalidity. —  Burlington,  C.  B.  &  N.  B. 
Co.  V.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  E.  A.  436n. 

While  an  act  of  the  legislature  for  the  regulation  of  railroad  cor- 
porations should  never  be  held  unconstitutional  except  in  cases  where 
the  conflict  with  the  Constitution  is  clear,  manifest,  and  irrecon- 
cilable by  any  reasonable  construction,  yet,  when  it  so  conflicts  with  the 
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Constitution,  courts  have  no  alternative  except  to  declare  it  invalid, 
for  the  obligation  of  courts  to  support  the  Constitution  is  imperative. — 
State  V.  Gt.  Northern  B.  Co.,  100  Minn.  445,  111  N.  W.  289. 

A  court  will  not  declare  a  corporation  commission  act  unconstitu- 
tional, unless  its  unconstitutionality  is  beyond  a  reasonable  doubt. 
Every  reasonable  doubt,  and  every  doubtful  construction,  must  be  ren- 
dered in  favor  of  constitutionality. —  McGwigan  v.  Wilmington  &  W. 
B.  Co.,  95  N.  0.  428. 

[24]    Bnrden  of  proving  invalidity  of  statutes. 

Plenary  power  in  the  legislature  for  all  purposes  of  civil  government 
is  the  rule.  In  inquiring  whether  a  given  statute  is  conistitutional,  it 
is  for  those  who  question  its  validity  to  show  that  it  is  forbidden. — 
People  ex  rel.  Wood  v.  Draper,  15  N.  Y.  532. 

[25]    Constrnotion  of  statutes  susceptible  of  tiro  interpretations. 

In  construing  a  statute  which  is  susceptible  of  two  constructions, 
one  of  which  will  render  it  valid  and  the  other  void,  and  both  are 
equally  reasonable,  courts  will  adopt  the  construction  which  renders 
the  act  valid. —  People  ex  rel.  SinJcler  V.  Terry,  108  N.  T.  1,  14  N.  E. 
815. 

If  a  railroad  commission  act  be  capable  of  two  constructions,  one 
of  which  is  inconsistent  with  the  Constitution,  while  the  other  is  not 
in  conflict  with  that  instrument,  the  latter  must  prevail. —  International 
&  O.  N.  B.  Co.  V.  B.  B.  Commission  of  Texas,  14  Tex.  Ct.  E.  42,  89 
S.  "W.  961. 

[26]    When  courts  -will  pass  on  question  of  constitutionality. 

Courts,  whether  of  original  or  appellate  jurisdiction,  will  not  in- 
quire into  the  constitutionality  of  an  act  of  the  legislature  until  a 
concrete  case  arises  in  which  a  decision  of  such  a  question  is  unavoid- 
able for  the  determination  of  the  case  itself. —  Demarest  v.  Mayor,  147 
N.  T.  203,  41  N.  E.  405;  People  ex  rel.  Simpson  v.  Wells,  99  App. 
Div.  (N.  T.)  364,  91  N.  T.  Supp.  219. 

[27]    Expediency  and  -wisdom  of  enactments  not  matters  for  ju- 
dicial   determination. 

The  Supreme  Court  of  the  United  States,  in  testing  the  constitution- 
ality of  an  act  of  Congress,  must  confine  itself  to  the  power  to  pass  it 
and  may  not  consider  evils  which  it  is  supposed  will  arise  from  the 
execution  of  the  law,  whether  they  be  real  or  imaginary. —  The  Employ- 
ers' Liahility  Cases,  207  U.  S.  463,  28  Sup.  Ot.  E.  (U.  S.)  141. 

Federal  Courts  have  nothing  to  do  with  the  policy,  wisdom,  justice  or 
fairness  of  a  state  enactment.  Those  questions  are  for  the  considera- 
tion of  those  to  whom  the  state  has  entrusted  its  legislative  power  and 
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their  determination  of  tliem  is  not  subject  to  review  or  criticism  by 
federal  courts.— Hunter  v.  Pittsburgh,  207  TJ.  S.  161,  28  Sup.  Ct.  E. 
(U.  S.)  40. 

Courts  may  not  inquire  wbetlier  any  given  act  is  v^ise  or  unwise, 
but  may  intervene  only  when  such  act  infringes  upon  vested  rights. — 
Chicago,  M.  &  St.  P.  B.  Go.  v.  TompUns,  176  U.  S.  167,  20  Sup.  Ot. 
B.   (U.  S.)  336. 

Courts  can  confine  the  legislature  within  constitutional  authority, 
and  when  the  questions  are  legitimately  up,  can  and  do  exact  a  strict 
compliance  with  all  the  requirements  of  law  leading  to  a  forcible 
taking  of  the  property  of  the  citizen;  but  beyond  this  they  have  no 
discretion  and  are  themselves  bound  to  observe  and  enforce  legislative 
provisions,  whether  they  approve  them  or  not.  The  only  effective 
remedy  is  with  the  legislative  department  of  the  government. —  Quest 
V.  Brooklyn,  69  N.  Y.  506,  atfg.  s.  a.  8  Hun  (N.  T.),  97. 

A  statute  should  not  be  held  unconstitutional  unless  its  unconsti- 
tutionality is  beyond  a  reasonable  doubt.  Courts  do  not  sit  in  the 
review  of  the  discretion  of  the  legislature,  or  determine  upon  the 
expediency,  wisdom  or  propriety  of  the  legislative  action  in  matters 
within  the  power  of  the  legislature.  Every  intendment  is  in  favor 
of  the  validity  of  statutes. —  People  ex  rel.  Bolton  v.  Alhertson,  55 
N.  Y.  50. 

In  determining  the  constitutionality  of  an  act  fixing  maximum 
charges  for  elevating,  receiving,  weighing,  and  discharging  grain  by 
elevators,  the  court  must  assume  that  the  legislature  had  evidence 
before  it  which  created  a  need  for  legislative  regulation,  and  the  court 
cannot  review  the  decision  of  the  legislature  on  that  question. —  Matter 
of  Annon,  50  Hun  (N.  Y.),  413,  2  N.  Y.  Supp.  275. 

In  determining  the  constitutionality  of  an  act  fixing  maximum 
charges  for  elevating,  receiving,  weighing  and  discharging  grain  by 
elevators,  courts  are  confined  to  the  single  question  whether  the  act 
in  question  exceeds  the  utmost  limits  of  legislative  power. —  Matter 
of  Annon,  50  Hun  (N.  Y.)  413,  2  N.  Y.  Supp.  275. 

If  the  statute  is  one  which  the  legislature  had  power  to  enact, 
appeal  for  relief  must  be  to  the  legislature,  and  not  by  asking  the 
court  to  sit  in  judgment  upon  its  justice  or  expediency. —  Hochett  V. 
State,  105  Ind.  250,  5  K  E.  178. 

[28]    Interpretation  governed  by  legislative  Intent. 

The  intention  of  the  legislature  constitutes  the  law,  and  may  be  as 
effectually  manifested  by  what  is  necessarily  implied  as  by  what  is  ex- 
pressed, and  where  there  are  conflicting  manifestations  of  the  legislative 
will,  the  last  is  controlling,  even  though  it  rests  in  necessary  impli- 
cation.— Great  Northern  B.  Co.  v.  U.  S.,  155  Fed.  945. 
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In  construing  a  transportation  statute,  it  is  a  legitimate  inquiry  to 
ascertain  the  purpose  and  object  of  the  law,  the  evil  to  be  remedied, 
and  the  wrong  to  be  righted  by  its  passage. —  People  v.  Wabash,  Si. 
L.  &  P.  B.  Co.,  104  111.  4Y6. 

In  construing  a  transportation  regulation  statute  imposing  penal- 
ties, the  court  cannot  go  beyond  the  meaning  of  the  words  and  phrase- 
ology used,  seeking  an  intent  not  certainly  implied  by  them.  Where 
-there  is  a  reasonable  doubt  as  to  the  meaning  of  the  words  used  in 
the  statute,  the  court  will  not  construe  them  so  as  to  impose  a  penalty, 
nor  will  it  estend  by  implication  the  purpose  of  the  act,  so  as  to  cover 
■cases  not  clearly  within  its  m^eaning.  If,  however,  the  legislative 
intent  is  clear,  that  must  prevail. —  Hines  v.  Wilmington  &  W.  R. 
Co.,  95  N.  C.  434. 

[29]    'Weight    given    to    legislature's    interpretation    of    its    own 
poirers. 

In  determining  what  is  a  city  purpose, —  see  post,  §  14,  note  [2]. 

In  considering  questions  relating  to  the  constitutional  power  of  the 
legislature  in  matters  of  legislation.,  the  courts  give  great  weight  to 
the  legislature's  own  interpretation  of  such  power,  as  the  same  is 
manifested  by  its  continued  and  repeated  exercise  for  a  long  period. — 
McGleary  v.  Bahcoch,  —  Ind.  — ,  82  N.  E.  453;  State  v.  Gerhardt,  145 
Ind.  439,  44  N.  E.  469,  33  L.  E.  A.  313. 

[30]    Legislative  grants  constrned  favorably  to  the  public  right. 

Construction  of  transfer  statutes, —  see  post,  §  26,  notes'  [59]-[61]. 

Legislative  grants  of  franchises  which  are  in  any  way  ambiguous 
are  to  be  construed  strictly  against  the  grantee. —  Blair  v.  Chicago, 
■201  U.  S.  400,  26  Sup.  Ct.  E.  (U.  S.)  427. 

When  a  franchise  is  susceptible  of  either  of  two  constructions  that 
'interpretation  must  be  adopted  which  is  most  favorable  to  the  state. — 
Coosaw  Mining   Co.  v.  8.   Carolina,  144  U.   S.  550,   12   Sup.   Ct.  E. 
(U.  S.)  689. 

Grants  of  franchises  are  to  be  construed  strictly,  in  favor  of  the 
public  right. —  Charles  B.  Bridge  v.  Warren  Bridge,  11  Pet.  (TJ.  S.) 
420. 

Whenever  privileges  have  been  granted  by  the  legislature  to  a  public 
service  corporation,  and  the  grant  comes  under  review  in  the  courts, 
such  privileges  are  to  be  construed  strictly  against  the  corporation  and 
in  favor  of  the  public. —  People  ex  rel.  Third  Ave.  B.  Co.  v.  Newton, 
112  N.  T.  396,  19  N.  E.  831,  aSg.  s.  c.  48  Hun  (N.  Y.),  477,  1  N.  T. 
,Supp.  197. 


24  Public  Sekvice  Commissions  Law.  [§  1» 

'>  An  act  conferring  a  franchise  on  a  railroad  company  must  be  con- 

strued favorably  to  the  public,  and  all  reasonable  doubts  must  b& 
resolved  against  the  company. —  Brooklyn  <&  B.  B.  B.  Co.  v.  L.  I.  B.  Co., 
72  App.  Div.  (N.  Y.)  496,  76  N.  Y.  Supp.  777. 

>-  —  A  transfer  statute,  even  though  it  imposes  penalties,  should  be 
construed  against  the  company  and  favorably  to  the  right  of  the 
public  to  receive  a  transfer. —  O'Reilly  v.  Brooklyn  Heights  B.  Co., 
95  App.  Div.  (N.  Y.)  253,  89  N.  Y.  Supp.  41. 

A  public  service  corporation  will  not  be  sustained  in  a  claim  of 
exclusive  privilege  unless  such  claim  is  explicitly  sustained  by  the 
terms  of  its  grant. —  Hudson  B.  Tel.  Go.  v.  Watervliet  T.  &  B.  Co.,. 
56  Hun  (N.  Y.),  67,  9  N.  Y.  Supp.  177. 

In  interpreting  the  charter  of  a  corporation,  the  sovereignty  of  the 
state  to  regulate,  tax  or  license,  will  never  be  reduced  by  implication. — 
8t.  Louis  V.  Boatmen's  I.  &  T.  Co..  47  Mo.  150. 

[31]    Matters  -which  may  be  considered  in  construing  statutes. 

In  clearing  up  any  doubtful  point  in  a  regulative  statute,  the  title 
is  of  value  as  an  aid  to  construction,  and  the  consequences  to  the 
public  will  be  considered,  in  order  to  give  it  a  beneficial  construction,, 
but  not  when  the  legislative  intent  is  clear. —  Hines  v.  Wilmington 
&  PT.  B.  Co.,  95  N.  0.  434. 

[31a]    Construction  of  statutes  declaratory  of  common  law. 

When  a  statute  is  merely  declarative  of  the  common  law,  it  should  be 
construed  in  accordance  with  the  common  law  rule. —  Cumberland  T.  & 
T.  Co.  v.  Kelly,  160  Fed.  316. 

[32]    Purpose  of  acts  regpnlating  railroads^ 

The  purpose  of  the  Interstate  Commerce  Act  is  to  promote  and 
facilitate  commerce,  and  commission  and  courts  must  consider  this, 
in  applying  it. —  Texas  &  P.  B.  Co.  v.  Interst.  Com.  Commission, 
162  U.  S.  197,  16  Sup.  Ot.  E.  (U.  S.)  666,  revg.  s.  o.  57  Fed.  948, 
affg.  s.  0.  52  Fed.  187. 

The  Interstate  Commerce  Act  was  not  designed  to  prevent  competition 
among  railroads,  but  to  encourage  it. —  Interst.  Com.  Commission  v. 
Ch.  a.  W.  B.  Co.,  141  Fed.  1003. 

The  purpose  of  the  Interstate  Commerce  Act  is  to  promote  and 
facilitate  trade  and  commerce,  and  it  must  be  so  interpreted. — 
Interst.  Com.  Commission  v.  Ala.  Midi.  B.  Co.,  74  Fed.  715,  afFg. 
s.  c.  69  Fed.  227;  affd.,  168  U.  S.  144,  18  Sup.  Ct.  E.   (TJ.   S.)   45. 
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The  purpose  of  the  provisions  of  the  N.  Y.  Railroad  Law  as  to 
reasonable  charges,  accommodations,  etc.,  is  to  secure  a  reasonable 
degree  of  equity  in  the  business  of  railways,  and  to  require  them 
to  afiord  the  use  of  their  facilities  to  all  who  may  have  occasion  for 
their  employment,  and  without  any  unjust  or  unreasonable  discrimina- 
tion as  to  the  terms  of  compensation. —  People  ex  rel.  Ohlen  v.  N.  Y. 
L.  E.  &  W.  B.  Co.,  22  Hun  (N.  Y.),  533. 

[33]    Effect  of  prcTiouB  holdings  and  constructions. 

If  a  state  statute  as  construed  by  its  highest  court  is  not  in  conflict 
with  the  U.  S.  Constitution,  the  Supreme  Court  of  the  United  States 
is  bound  by  that  construction. —  People  ex  rel.  N.  Y.  C.  &  H.  R.  B. 
Co.  V.  Miller,  202  U.  S.  584,  26  Sup.  Ct.  R.  (U.  S.)  Y14. 

The  construction  placed  upon  the  Interstate  Commerce  Act  by  the 
Interstate  Commerce  Commission  which  has  long  obtained  and  which 
has  been  impliedly  sanctioned  by  the  subsequent  re-enactments  of  the 
statute  without  alteration,  must  be  treated,  when  not  obviously  erro- 
neous, as  read  into  the  statute  and  having  binding  force  on  the  com- 
mission and  on  the  courts.  However,  the  binding  force  of  such  con- 
struction on  the  court  will  be  restricted  to  the  precise  conditions  passed 
upon  and  not  broadened. —  New  York,  N.  H.  &  H.  B.  Co.  v.  Interst. 
Com.  Commission,  200  U.  S.  361,  26  Sup.  Ct.  E.  (TJ.  S.)  272. 

The  federal  courts  cannot  review  the  construction  put  upon  a  state 
statute  by  the  state  courts.  They  can  only  ascertain  whether  such 
statute,  as  construed  by  the  courts  of  the  state  that  enacted  it,  is 
a  violation  of  rights  protected  by  the  federal  Constitution. —  Osborne  v. 
Florida,  164  U.  S.  650.  17  Sup.  Ct.  R.  (U.  S.)  214,  affg.  s.  c.  33  Fla. 
162,  14  So.  588,  25  L.  R.  A.  120. 

Upon  a  revision  of  statutes,  when  provisions  from  existing  or  pre- 
vious statutes,  English  or  American,  are  embodied  in  the  new,  the 
known  and  settled  construction  of  those  acts  is  to  be  regarded  as  hav- 
ing been  intended  to  be  silently  incorporated  into  the  new  act,  and  a 
different  interpretation  is  not  to  be  given  to  them  without  some  sub- 
stantial change  of  phraseology  other  than  what  may  have  been  neces- 
sary to  abbreviate  the  form  of  law. —  McDonald  v.  Hovey,  110  U.  S. 
619,  4  Sup.  Ct.  E.  (U.  S.)  142. 

When  the  substantial  provisions  of  a  previous  statute  have  been 
incorporated  into  a  new  statute,  the  construction  thereof  will  not  be 
held  changed  by  such  alterations  as  are  merely  designed  to  render 
the  provisions  more  precise. —  McDonald  v.  Hovey,  110  U.  S.  619,  4 
Sup.  Ct.  R.  (U.  S.)  142;  Taylor  v.  Delancey,  2  Caines'  Cas.  (N.  Y.) 
143;  Moers  v.  Bunker,  29  N.  H.  421. 

The  English  cases  are  valuable  in  defining  what  constitutes  undue 
preference  or  prejudice,  but  their  value  is  greatly  limited  in  cases  where 
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the  statute  itself  defines  the  offense  it  declares  unlawful. —  Railroad 
Commission  of  Oa.  v.  Clyde  8s.  Co.,  4  Inters.  Com.  E.  120,  5  I.  C.  0.  R. 
324. 

The  frequent  citation  of  English  decisions  in  cases  affecting  inter- 
state transportation  is  with  manifest  disregard  of  vast  differences  in 
facts,  time,  extent  of  country,  methods  of  trade  and  transportation, 
and  language  of  statutory  provisions. —  Railroad  Commission  of  Ga. 
V.  Clyde  8s.  Co.,  4  Inters.  Com.  E.  120.  5  I.  C.  C.  E.  324. 

The  construction  of  the  statutes  of  this  State  by  its  Supreme  Court 
should  be  followed  by  a  justice  sitting  at  Special  Term,  rather  than- 
that  of  a  foreign  tribunal  of  similar  jurisdiction. —  Matter  of  Inter- 
torough-Metropolitan  Co.,  56  Misc.  128. 

No  principle  of  comity  requires  the  courts  of  one  state  to  place  the 
same  construction  upon  an  act  of  Congress,  with  reference  to  its  effect 
upon  a  contract  for  an  interstate  shipment,  as  given  to  it  by  the  de- 
cisions of  the  Supreme  Court  of  another  state  in  which  the  contract  was 
made.— 8 outhern  R.  Co.  v.  Harrison,  119  Ala.  539,  24  So.  552,  43  L.  E.  A. 
385. 

The  practical  construction  of  statutes  by  executive  and  legislative 
oiEcers  is  entitled  to  great  weight  in  determining  the  judicial  inter- 
pretation of  the  same. —  Nye  v.  Foreman,  215  HI.  285,  74  N.  E.  140. 

The  state  board  of  railroad  commissioners  had  construed  a  "  car- 
load "  of  cordwood,  under  the  Missouri  statute,  to  be  ten  tons,  rather 
than  all  the  cars  could  safely  or  conveniently  carry. —  Held,  that  where 
the  administrative  ofScers  charged  with  enforcing  and  applying  a  law 
have  put  upon  it  an  interpretation  which  has  been  acted  upon  by 
them  and  by  the  public  long  enough  to  make  it  a  virtual  rule  of  the 
department,  it  will  not  be  disturbed  unless  plainly  against  the  law. — 
Ross  V.  E.  0.  8t.  J.  &  C.  B.  R.  Co.,  Ill  Mo.  18,  19  S.  W.  541. 

[34]    Reasonable  and  practical  constrnctlon. 

The  doctrine  of  practical  construction  of  a  statute  has  no  applica- 
tion in  case  of  a  statute  free  from  ambiguity  and  not  subject  to  any 
reasonable  doubt  as  to  the  meaning  of  its  provisions. —  People  ex  rel. 
W.  8.  El.  Co.  V.  C.  T.  &  E.  8.  Co.,  187  N.  T.  58,  79  N.  E.  892. 

A  reasonable  construction  of  a  statute  should  be  adopted  in  all  cases 
where  there  is  doubt  and  uncertainty  in  regard  to  the  intention  of 
the  lawmakers. —  Topham  v.  Interurhan  St.  R.  Co.,  96  App.  Div. 
(N.  T.)  323,  89  N.  Y.  Supp.  298,  revg.  s.  c.  42  Misc.  (N.  T.)  503, 
86  N.  Y.  Supp.  295. 
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135]    Statutes  conatrned  as  penal. 

Statutes  allowing  attorneys'  fees  to  successful  litigants  in  actions 
against  carriers  penal  m  nature, —  see  post,  §  40,  note  [3]. 

Statutes  allowing  punitive  damages  are  penal, —  see  post,  §  40, 
note  [4]. 

A  statute  declaring  certain  acts  to  be  unlawful,  if  done  by  a  common 
carrier,  and  allowing  a  person  injured  by  the  doing  of  any  of  them 
treble  damages,  has  for  its  purpose  punishment,  not  indemnity. — 
Langdon  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  58  Hun  (N.  T.),  122,  11  N.  T. 
Supp.  514,  affg.  s.  o.  9  N.  Y.  Supp.  245. 

A  statute  regulating  telegraph  companies,  though  penal  to  an 
offender,  is  generally  beneficial,  and  should  be  equitably  construed. — 
U.  S.  Tel.  Co.  V.  W.  U.  Tel.  Co.,  56  Barb.  (N.  Y.)  46. 

A  statute  regulating  common  carriers,  by  prohibiting  combinations  to 
prevent  continuous  shipments,  on  pain  of  treble  damages,  is  penal, 
not  remedial,  and  must  be  strictly  construed. —  Clark  v.  Am.  Exp.  Co., 
130  Iowa,  254,  106  N.  W.  642. 

A  statute  providing  penalties  for  "extortion  or  unjust  discrimi- 
nation "  is  penal,  and  hence  must  be  strictly  construed. —  Bond  v. 
Wahash,  St.  L.  &  P.  B.  Co.,  67  Iowa,  712,  25  N.  W.  892. 

A  statute  authorizing  recovery  of  a  forfeiture  from  a  railroad  for 
its  failure  to  furnish  cars,  must  be  construed  as  highly  penal. — 
Houston  &  T.  G.  B.  Co.  v.  Buchanan,  15  Tex.  Ct.  E.  521,  94  S.  W. 
199;  Texas  &  P.  B.  Co.  v.  Hughes,  14  Tex.  Ct.  E.  894,  91  S.  W.  567. 

A  statute  regulating  the  speed  of  trains  and  imposing  penalties  for 
violations  of  its  provisions  is  a  penal  statute  which  should  be  con- 
strued strictly. —  State  v.  Wisconsin  Cent.  B.  Co.,  —  Wis.  — ,  113  N. 
W.  952. 

[36]    Strict  or   liberal   construction   of  statutes   containing  penal 
provisions. 

Proviso  clause  of  statute  relative  to  giving  of  passes  to  he  strictly 

construed, —  see  post,  §  33,  note  [14]. 
Statutes  prescrihing  penalties  for  failure  to  furnish  cars  to  he  strictly 

construed, —  see  post,  §  37,  note  [14]. 

Statutes  in  derogation  of  the  common  law,  aiming  at  the  safety  and 
•convenience  of  the  travelling  public  and  railway  employees,  are  not 
to  be  construed  so  strictly  as  to  defeat  the  obvious  intention  of  Con- 
gress as  found  in  the  language  actually  used  according  to  its  true  and 
obvious  meaning. —  Johnson  v.  So.  Pac.  B.  Co.,  196  U.  S.  1,  25  Sup. 
Ct.  E.  (U.  S.)  158. 
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The  federal  Act  of  1906  as  to  safety  appliances,  employers'  liability, 
etc.,  is  remedial,  not  penal,  and  would  therefore  not  only  permit,  but 
if  necessary  to  sustain  its  validity,  require,  a  liberal  and  favorable 
construction. —  Kelley  v.  Qt.  Northern  B.  Co.,  152  Fed.  211. 

The  Interstate  Commerce  Act  should  be  as  liberally  construed  in 
favor  of  commerce  among  the  states  as  its  language  will  permit;  but, 
when  complaint  is  made  or  relief  is  sought  solely  or  mainly  in  the 
interest  of  the  common  carriers  engaged  in  the  transportation  of  such 
commerce  the  act  complained  of  or  the  right  asserted  should  not  rest 
upon  doubtful  construction,  but  should  clearly  appear  to  have  been 
forbidden  or  conferred. —  Little  Rock  &  M.  R.  Co.  v.  8t.  L.  S.  W.  B. 
Co.,  63  Fed.  775,  26  L.  E.  A.  192,  afig.  59  Fed.  400. 

The  Interstate  Commerce  Act  should  be  as  liberally  construed  in 
favor  of  commerce  among  the  states  as  its  language  will  permit. — 
Kentucky  &  I.  Bridge  Go.  v.  L.  &  N.  R.  Co.,  37  Fed.  567,  2  L.  E. 

A.  289. 

The  Interstate  Commerce  Act,  being  highly  remedial  in  purpose, 
should  be  liberally  construed. —  In  re  The  Express  Companies,  1  Inters. 
Com.  E.  22,  317,  355,  448,  451,  456,  677,  1  I.  C.  C.  E.  349. 

A  statute  which  is  penal  in  its  nature  should  be  strictly  construed. — 
Sprague  v.  Birdsall,  2  Cow.   (N.  Y.)   419;  Schloss  v.  A.  T.  &  S.  F. 

B.  Co.,  85  Tex.  601,  22  S.  W.  1014. 

A  statute  for  the  public  benefit  may  be  equitably  and  beneficially 
construed,  even  though  it  is  penal  as  to  some  persons. —  Sickles  V. 
Sharp,  13  Johns.   (N.  Y.)  498. 

The  Nebraska  Act  providing  for  a  board  of  transportation  and 
giving  such  board  power  to  regulate  the  business  of  railroads,  is 
remedial  in  its  nature  and  is  not  subject  to  strict  construction, — 
State  V.  Fremont,  E.  &  M.  V.  B.  Co.,  22  Neb.  313,  35  N.  W.  118. 

The  rule  requiring  the  strict  construction  of  a  penal  statute  does 
not  authorize  the  construing  of  everything  to  defeat  an  action  brought 
under  the  statute. —  Bartolett  v.  Achey,  38  Pa.  273. 

A  transportation  statute  which  imposes  penalties  or  forfeitures  for 
violation  of  its  provisions  must  be  construed  strictly. —  Hall  v.  Nor- 
folk &  W.  B.  Co.,  4A  W.  Va.  36,  28  S.  E.  754,  41  L.  E.  A.  669. 

[37]    Doubts  to  be  resolved  in  favor  of  party  of  wbom  penalty  is 
claimed. 

Exception  in  case  of  transfer  statutes, —  see  ante,  note  [30]. 

Where  there  is  a  reasonable  doubt  as  to  the  construction  of  a  statute 
prescribing  a  penalty  for  its  violation,  the  party  of  whom  the  i)enalty 
is  claimed  is  entitled  to  the  benefit  of  it. —  Ooodspeed  v.  Ithaca  St. 
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B.  Co.,  184  1^.  Y.  351,  77  N.  E.  392,  affg.  s.  o.  88  App.  Div.  (N.  Y.) 
147,  84  N.  Y.  Supp.  383. 

In  statutes  giving  a  penalty,  if  there  be  reasonable  doubt  of  the 
case  made  upon  the  trial  or  in  the  pleadings  coming  within  the  statute, 
the  party  of  whom  the  penalty  is  claimed  is  to  have  the  benefit  of  such 
doubt.—  Chase  v.  N.  Y.  C.  B.  Co.,  26  N.  Y.  523. 

If  the  language  of  a  penal  statute  is  ambiguous,  the  construction 
will  be  given  it  which  is  most  to  the  advantage  of  the  person  on  whom 
the  penalty  is  imposed.— -Bmnc/i.  v.  W.  &  W.  B.  Co.,  77  N.  C.  347. 

[38]    Effect  of  subsequent  statute  covering  same  subject  matter. 

Provisions  of  N.  Y.  Statutory  Construction  Law  as  to  re-enactments, 
—  see  N.  Y.  Statutory  Construction  Law,  §  32. 

A  statute  covering  the  whole  subject-matter  of  a  former  one,  adding 
offences,  varying  the  procedure,  etc.,  operates  not  cumulatively  but  by 
way  of  substitution,  and  therefore  impliedly  repeals  it.  In  the  absence 
of  any  repealing  clause,  however,  it  is  necessary  to  the  implication 
of  a  repeal  that  the  objects  of  the  two  statutes  should  be  the  same. 
If  they  are  not  both  statutes  will  stand,  though  they  refer  to  the  same 
subject— f7.  8.  v.  Claflin,  97  IT.  S.  546,  affg.  s.  c.  Fed.  Cases,  No. 
14,  799. 

A  later  act  covering  the  whole  subject  of  a  prior  one,  and  embracing 
new  provisions  plainly  showing  that  it  was  intended  as  a  substitute, 
sux>ersedes  the  prior  act,  in  the  sense  of  embracing  all  thereof  that 
was  intended  to  be  preserved,  omitting  what  was  not  so  intended,  and 
changing  what  was  intended  to  be  changed,  and  so  prevents  the  two 
from  being  regarded  as  in  any  respect  coexistent  or  cumulative  enact- 
ments.— Great  Northern  B.  Co.  v.  U.  S.,  155  Fed.  945. 

Statute  law  is  not  abrogated  or  annulled  by  mere  re-enactment  or 
repetition,  and  when,  for  purposes  of  enlargement,  contraction,  or 
otherwise,  a  statute  is  re-enacted  or  repeated  with  amendments,  the 
amendatory  act  is  to  be  regarded  as  an  affirmation  and  continuation 
of  the  prior  law,  in  so  far  as  in  substance  and  operation  it  is  the 
same,  and  is  to  be  regarded  as  new  legislation  only  in  so  far  as  in 
substance  or  operation  it  differs  from  the  prior  law. —  Great  Northern 
B.  Co.  V.  U.  S.,  155  Fed.  945. 

Where  a  revising  statute  covers  the  whole  subject-matter  of  ante- 
cedent statutes,  the  revising  statute  virtually  repeals  the  former  enact- 
ments without  any  express  provision  to  that  effect,  and  even  where 
some  parts  of  the  revised  statute  are  omitted  in  the  new  law,  they  are 
not  in  general  to  be  regarded  as  left  in  operation,  but  are  considered 
as   annulled,  if  it  appear  that  the  legislature  intended  to  cover  the 
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whole  subject-matter  by  the  new  statute. —  Matter  of  N.  Y.  Institution, 
121  N.  Y.  234,  24  N.  E.  378. 

While  repeals  by  implication  are  not  favored,  yet  where  the  pro- 
visions of  the  later  statute  cannot  have  their  full  force  and  efiect 
without  the  repeal  of  the  former  statute,  such  former  statute  must  be 
deemed  to  be  repealed  by  implication,  or  otherwise  the  plain  intent 
of  the  legislature,  as  evidenced  by  its  latest  expression,  is  prevented 
from  due  operation  by  an  inconsistent  former  statute.  In  such  cases 
where  the  provisions  are  inconsistent,  the  latter  must  prevail  as  the 
latest  exhibition  of  the  will  of  the  law-making  power. —  Matter  of 
Wash.  St.  A.  &  Ph.  R.  Co.,  115  l^T.  Y.  442,  22  N.  E.  356,  aSg.  s.  c.  52 
Hun  (N.  Y.),  311,  5  N.  Y.  Supp.  355. 

Where  a  later  statute,  not  purporting  to  amend  a  former  one  upon 
the  same  subject,  covers  that  subject,  and  was  plainly  intended 
to  furnish  the  whole  law  thereon,  .the  former  statute  will  be  held  to 
be  repealed  by  necessary  implication,  although  it  contains  no  express 
clause  making  such  repeal. —  Hechmann  v.  Pinhey,  81  N.  Y.  211. 

Where  the  law  antecedently  to  a  revision  was  settled,  either  by  clear 
expressions  in  the  statutes,  or  adjudications  upon  them,  the  mere 
change  in  phraseology  shall  not  be  deemed  or  construed  a  change  of 
the  law,  unless  such  phraseology  evidently  purports  an  intention  in 
the  legislature  to  work  a  change. —  Parmelee  v.  Thompson,  7  Hill 
(N.Y.),77;  Theriat  v.  Hart,  2  Hill  (N.  Y.),  380;  Goodell  v.  Jachson, 
20  Johns.  (N.  Y.)  693;  Yates  v.  People,  4  Johns.  (N.  Y.)  314;  revd. 
on  other  grounds,  6  Johns.  (N.  Y.)  335;  Taylor  v.  Delancy,  2  Caines' 
Cas.  (N.  Y.)  143;  Croswell  v.  Crane,  7  Barb.  (JN.  5f.)  191. 

[39]    Construction  of  specific  provisions. 

Such  expressions  as  "  liability  created  by  law,"  "  required  by  law," 
"  regulated  by  law,''  "  allowed  by  law,"  "  made  by  law,"  "  limited  by 
law,"  "  as  prescribed  by  law,"  "  a  law  of  the  state,"  occurring  in  codes 
or  other  legislative  enactments  are  always  used  as  referring  to  statutory 
provisions  only. —  Brinlcerhoff  v.  Bostwich,  99  E".  Y.  185,  1  IST.  E.  663. 

The  words  "  prescribed  by  law "  in  N.  Y.  Const.,  Art.  V,  §  6,  pro- 
viding that  the  powers  and  duties  of  the  boards  and  officers  mentioned 
in  that  article  "  shall  be  such  as  now  are  or  hereafter  may  be  pre- 
scribed by  law,"  means  that  the  officers  shall  have  such  powers  as  are 
or  may  be  prescribed  by  some  statute  of  the  state. —  People  v.  Santa- 
Clara  Lumler  Co.,  55  Misc.  (N.  Y.)  507. 

[40]    Divisibility  of  statutes. 

The  act  creating  the  Texas  Railroad  Commission  made  rates  fixed 
by  it  conclusive,  and  provided  an  enormous  penalty  for  disregarding 
them. —  Held,  even  if  these  two  provisions   are  unconstitutional,  the 
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rest  of  the  act  remains  and  will  be  enforced. —  Reagan  v.   Farmers' 
Loan  &  T.  Co.,  154  IT.  S.  362,  14  Sup.  Ct.  E.  (U.  S.)  1047. 

The  provision  of  the  Constitution  of  California  making  the  rates 
fixed  by  its  state  railroad  commission  conclusively  just  and  reasonable 
is  void,  but  is  so  clearly  separable  from  the  rest  of  the  provisions  re- 
lating to  the  commission  that  it  does  not  render  them  invalid. —  8o. 
Pac.  Co.  V.  Board  of  B.  R.  Comrs.,  Y8  Fed.  236. 

If  a  state  law  were  intended  to  apply  to  both  state  and  interstate 
transportation,  and  was  invalid  as  to  the  latter,  it  would  nevertheless 
be  valid  and  operative  as  to  the  former. —  Dillon  V.  Erie  R.  Co.,  19 
Misc.  (N.  T.)  116,  43  N.  T.  Supp.  320. 

Where  a  part  of  a  statute  is  unconstitutional,  the  remainder  will 
not  be  declared  unconstitutional  also,  if  the  two  are  distinct  and 
separable,  so  that  the  latter  may  stand,  though  the  former  becomes  of 
no  e&ect.— Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149  111.  361,  37  N.  E. 
247,  24  L.  E.  A.  141. 

"  In  my  opinion  while  this  part  of  the  act  [referring  to  so  much  of 
Pub.  Serv.  Com.  L.,  §  14,  as  relates  to  the  application  to  the  Appellate 
Division  of  the  Supreme  Court]  is  of  doubtful  validity,  it  is  not 
necessary  at  this  time  to  pass  upon  the  question  of  its  constitutionality. 
If  the  statute  is  otherwise  good,  this  part,  if  bad,  can  be  eliminated 
without  destroying  the  entire  fabric  of  the  act." —  Opinion  of  Corpora- 
Hon  Counsel  F.  K.  Pendleton,  rendered  to  Comptroller  H.  A.  Metz, 
July  13,  1907. 

[41]    Classification  by  a  state  for  purposes  of  regulation. 

The  power  of  the  state  to  classify  persons  and  proi)erty  in  its  legis- 
lation is  well  established. —  Thompson  v.  Kentucky,  209  U.  S.  340,  28 
Sup.  Ct.  E.  (U.  S.)  533. 

There  is  no  arbitrary  classification  in  a  state  statute  which  requires 
the  production  of  books  and  papers  by  corporations  upon  notice.  Such 
statute  was  passed  to  require  the  corporation  as  the  responsible 
owner  and  custodian  of  the  books  and  papers  to  produce  the  same  with- 
out the  necessity  of  calling  upon  bookkeepers,  managers  and  other 
servants  who  may  or  may  not  have  custody  or  control  thereof  at  the 
time  the  notice  is  given. —  Consolidated  Rendering  Co.  v.  Vermont,  207 
U.  S.  541,  28  Sup.  Ct.  E.  (U.  S.)  178,  affg.  s.  c.    —  Vt.  — ,  66  Atl.  790. 

A  statute  which  puts  in  one  class  all  engaged  in  a  business  of  a  special 
and  public  character,  requires  of  them  the  performance  of  a  duty  which 
they  can  do  better  and  more  quickly  than  others,  and  imposes  a  not 
exorbitant  penalty  for  a  failure  to  perform  that  duty  within  a  reasonable 
time,  can  not  be  adjudged  unconstitutional  as  a  purely  arbitrary  classi- 
fication.— Sealoard  Air  L.  Co.  v.  Seegers,  207  U.  S.  73,  28  Sup.  Ct.  E. 
(U.  S.)  28,  affg.  s.  c.  73  S.  C.  71,  52  S.  E.  797. 
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A  state  has  power  througli  its  legislature  to  classify  objects  for  the 
purpose  of  govemment,  but  in  exercising  that  power  the  classification 
must  have  relation  to  the  purpose  of  the  legislature,  but  logical  appro- 
priateness of  the  inclusion  or  exclusion  of  objects  or  persons  is  not  re- 
quired. A  classification  may  not  be  merely  arbitrary,  but  there  must  be 
great  freedom  of  discretion,  even  though  it  result  in  ill  advised,  unequal 
and  oppressive  legislation. —  Heath  &  Milligan  Co.  v.  Worst,  207  XJ.  S. 
338,  28  Sup.  Ct.  E.  (U.  S.)  114. 

In  a  general  classification  for  governmental  purposes,  there  cannot  be 
an  exact  exclusion  or  inclusion  of  persons  and  things  and  such  a  classi- 
fication ought  not  to  be  rendered  invalid  so  long  ^s  there  is  no  substan- 
tial and  fair  ground  to  say  that  it  is  an  unreasonable  and  unfounded 
classification. —  Ozan  Lumber  Co.  v.  Union  Co.  Bank,  207  U.  S.  251, 
28  Sup.  Ot.  E.  (U.  S.)  89,  revg.  s.  o.  145  Fed.  344. 

Legislation  may  be  directed  against  a  class,  when  any  fair  ground  for 
the  discrimination  exists. —  Missouri,  K.  &  T.  B.  Co.  v.  May,  194  U.  S. 
267,  24- Sup.  Ct.  E.  (U.  S.)  638. 

While  a  state  has  the  right  to  classify  for  regulation,  such  claasifica- 
tion  must  be  based  upon  some  difference  bearing  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the  classification  is  attempted 
and  no  mere  arbitrary  selection  can  ever  be  justified  by  calling  it  clas- 
sification.—4  ic/w'son,  T.  &  S.  F.  B.  Co.  V.  Matthews,  174  U.  S.  96,  19 
Sup.  Ct.  E.  (U.  S.)  609. 


§  2.  Definitions.— [a.]*  The  term  "commission,"  whemised 
in  this  act,  means  either  public  service  commission,  hereby  created, 
which  by  the  terms  of  this  act  is  vested  with  the  power  or  duty  in 
question. 

[b.]*  The  term  "  commissioner,"  when  used  in  this  act,  means  one 
of  the  members  of  such  commission, 

[c.]*  The  term  "corporation,"  when  used  in  this  act,  includes  a 
corporation,  company,  association  and  joint-stock  association. 

[d.]*  The  word  "person,"  when  used  in  this  act,  iucludes  an 
individual  and  a  firm  or  copartnership. 

[e.]*  The  term  "  street  railroad,"  when  used  in  this  act,  includes 
every  railroad  by  whatsoever  power  operated,  or  any  extension  or 
extensions,  branch  or  branches  thereof,  for  public  use  in  the  con- 
veyance of  persons  or  property  for  compensation,  being  mainly 
upon,  along,  above  or  below  any  street,  avenue,  road,  highway, 
bridge  or  public  place  in  any  city,  village  or  town,  and  including 

*  Arbitrary  paragraph  designation  not  in  original  Act. — ^Ed. 
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all  switches,  spurs,  tracks,  right  of  trackage,  subways,  tunnels, 
stations,  terminals  and  terminal  facilities  of  every  kind  used,  oper- 
ated, controlled  or  owned  by  or  in  connection  with  any  such  street 
railroad;  but  the  said  term  "  street  railroad,"  when  used  in  this 
act,  shall  not  include  a  railroad  constituting  or  used  as  part  of  a 
trunk  line  railroad  system. 

[f.]*  The  term  "  railroad,"  when  used  in  this  act,  includes  every 
railroad,  other  than  a  street  railroad,  by  whatsoever  power  operated 
for  the  public  use  in  the  conveyance  of  persons  or  property  for 
compensation,  with  all  bridges,  ferries,  tunnels,  switches,  spurs, 
tracks,  stations  and  terminal  facilities  of  every  kind  used,  oper- 
ated, controlled  or  owned  by  or  in  connection  with  any  such 
railroad. 

[g.]*  The  term  "  street  railroad  corporation,"  when  used  in  this 
act,  includes  every  corporation,  company,  association,  joint-stock 
association,  partnership  and  person,  their  lessees,  trustees  or  re- 
ceivers appointed  by  any  court  whatsoever,  operating,  owning, 
managing  or  controlling  any  street  railroad  or  any  cars  or  other 
equipment  used  thereon  or  in  connection  therewith. 

[h.]*  The  term  "railroad  corporation,"  when  used  in  this  act, 
includes  every  corporation,  company,  association,  joint-stock  asso- 
ciation, partnership  and  person,  their  lessees,  trustees  or  receivers 
appointed  by  any  court  whatsoever,  owning,  operating,  managing 
or  controlling  any  railroad  or  any  cars  or  other  equipment  used 
thereon  or  in  connection  therewith. 

[i.]*  The  term  "  common  carrier,"  when  used  in  this  act,  includes 
all  railroad  corporations,  street  railroad  corporations,  express  com- 
panies, car  companies,  sleeping-car  companies,  freight  companies, 
freight-line  companies  and  all  persons  and  associations  of  persons, 
whether  incorporated  or  not,  operating  such  agencies  for  public 
use  in  the  conveyance  of  persons  or  property  within  this  state. 

[j.]*  The  term  "  gas  corporation,"  when  used  in  this  act,  includes 
every  corporation,  company,  association,  joint-stock  association, 
partnership  and  person,  their  lessees,  trustees  or  receivers  appointed 
by  any  court  whatsoever,  owning,  operating,  managing  or  con- 
trolling any  plant  or  property  for  manufacturing  and  distributing 
and  selling  for  distribution  or  distributing  illuminating  gas  (natural 
or  manufactured)  for  light,  heat  or  power. 

[k.]*  The  term  "  electrical  corporation,"  when  used  in  this  act,  in- 
cludes  every   corporation,    company,   association,   joint-stock   asso- 
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eiation,  partnership  and  person,  their  lessees,  trustees  or  receivers 
appointed  by  any  court  whatsoever  (other  than  a  railroad  or  street 
railroad  corporation  generating  electricity  for  its  own  use  ex- 
clusively), owning,  operating,  managing  or  controlling  any  plant 
or  property  for  generating  and  distributing,  or  generating  and 
selling  for  distribution,  or  distributing  electricity  for  light,  heat 
or  power  or  for  the  transmission  of  electric  current  for  such  pur- 
poses. 

[1.]*  The  term  "  transportation  of  property  or  freight,"  when  used 
in  this  act,  includes  any  service  in  connection  with  the  receiving, 
delivery,  elevation,  transfer  in  transit,  ventilation,  refrigeration, 
icing,  storage  and  handling  of  the  property  or  freight  transported. 

[m.]*  The  term  "  municipality,"  when  used  in  this  act,  includes  a 
city,  village,  town  or  lighting  district,  organized  as  provided  by  a 
general  or  special  act. 


Definitions  under  Interstate  Commerce  Act, —  see  Inters.  Com.  Act, 

§  1,  post.  Appendix  B. 
Definitions  under  Gas   <&  Electricity   Commission  Act, —  see  N.  T. 

Gas  &  El.  Com.  Act,  §  2. 
Nothing  in  this  act  is  deemed  to  apply  to  or  operate  upon  interstate 

or  foreign  commerce, —  see  post,  §  86. 
General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 


[1]    Classification  of  railroads  for  purposes  of  regulation. 

When  roads  are  classified  for  regulation,  the  justice  or  injustice  of 
the  regulation  must  be  determined  by  the  effect  on  the  class  and  not 
on  a  particular  member  of  it. —  St.  Louis  &  8.  F.  R.  Co.  v.  Gill,  54 
Ark.  101,  15  S.  "W.  18,  11  L.  E.  A.  452n;  affd.  156  IT.  S.  649,  15  Sup. 
Ct.  E.  (U.  S.)  484. 

[2]    What  constitntes  a  common  carrier^ In  general. 

Extent  to  which  carrier  holds  itself  out  as  such  as  affecting  its  duty 
toward  the  puhlic, —  see  post,  §  26,  note  [12]. 

A  corporation  is  a  common  carrier  to  the  extent  it  holds  itself  out 
to  be  such. —  Citizens'  Bank  v.  Nantuchet  S.  Co.,  2  Story  (U.  S.),  16. 

A  common  carrier  is  one  who  offers  to  carry  goods  for  any  person 
between  certain  termini,  or  on  a  certain  route,  and  who  is  bound  to 
carry  for  all  who  tender  him  goods,  at  the  price  of  carriage. —  The 
Neaffie,  1  Abb.  (U.  S.)  465,  Fed.  Gas.  No.  10,063. 


*  Arbitrary  paragraph  designation  not  in  original  Act. — Ed. 
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A  common  carrier  is  one  who  makes  it  a  business  to  transport  goods, 
either  by  land  or  water,  for  hire,  and  holds  himself  ready  to  carry- 
them  for  all  persons  who  apply  and  pay  the  hire. —  The  Huntress.  2 
Ware  (U.  S.),  82,  Fed.  Cas.  No.  6914. 

That  a  carrier  does  other  business  than  the  transportation  of  passen- 
gers or  property,  or  performs  a  further  service  than  that  of  carriage 
in  respect  to  freight  transported,  does  not  make  it  any  less  a  common 
■carrier,  within  the  operation  of  the  Interstate  Commerce  Act. —  In  re 
The  Express  Companies,  1  Inters.  Com.  E.  22,  31Y,  355,  448,  451,  456, 
1  I.  C.  C.  E.  349. 

A  common  carrier  is  one  who,  by  virtue  of  his  calling,  undertakes, 
for  compensation,  to  transport  personal  property  from  one  place  to 
another,  for  all  such  as  may  choose  to  employ  him. —  Jackson  A.  Iron 
Works  V.  Hurlhut,  158  N.  Y.  34,  52  N.  E.  665,  afig.  s.  o.  15  Misc. 
(N.  Y.)  93,  36  K  Y.  Supp.  808;  Lough  v.  Outerhridge,  143  N.  Y.  271, 
38  N.  E.  292,  25  L.  E.  A.  674,  afig.  s.  c.  68  Hun  (N.  Y.),  486,  22 
K  Y.  Supp.  976;  Allen  v.  Sackrider,  37  N.  Y.  341;  Bank  of  Orange  v. 
Brown,  3  Wend.  (N.  Y.)  158. 

An  express  company  received  at  its  office  packages  of  coin,  bullion, 
bank  notes,  commercial  paper  and  such  other  articles  of  value  as 
parties  thought  fit  to  intrust  to  the  care  of  the  company,  for  the  pur- 
pose of  being  transported. —  Held,  that  such  company  was  a  common 
carrier  as  to  the  articles  mentioned. —  Sherman  v.  Wells,  28  Barb. 
(N.  Y.)  403. 

A  common  carrier  is  one  who  undertakes  as  a  public  employment 
the  transportation  of  goods  for  persons  generally  from  place  to  place, 
to  be  delivered  at  the  place  appointed,  for  hire  or  reward,  and  with  or 
without  a  special  agreement  as  to  price. —  Carpenter  v.  B.  &  0.  B. 
Co.,  —  Pen.  (Del.)  — ,  64  Atl.  252. 

The  term  "  common  carrier "  did  not,  at  common  law,  embrace  a 
carrier  of  passengers. —  Central  of  Ga.  B.  Co.  v.  Lippman,  110  Ga.  665, 
36  S.  E.  202,  50  L.  E.  A.  673. 

In  transporting  express  matter  under  a  special  contract  with  an 
express  company,  a  railroad  is  a  private  carrier  of  goods,  and  is  not 
acting  as  a  common  carrier. —  Louisville,  N.  A.  &  C.  B.  Co.  v.  Keefer, 
146  Ind.  21,  44  N.  E.  796,  38  L.  E.  A.  93. 

To  constitute  a  common  carrier,  the  person  or  corporation  need  not 
own  the  means  of  transportation. —  Cownie  Glove  Co.  v.  Merchants' 
Dispatch  T.  Co.,  130  Iowa,  327,  106  N.  W.  749. 

By  entering  into  a  special  contract  to  furnish  cars  for  carrying  milk, 
a  railroad  becomes  a  common  carrier  of  milk. —  Baker  v.  Boston  S 
M.  B.  Co.,—  N.  H.— ,  65  Atl.  386. 
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[3]    —Express  companies. 

The  Interstate  Commerce  Act  does  not  apply  to  express  companies 
■which  carry  on  their  business  in  the  ordinary  manner  and  do  not 
operate  railway  lines. —  Southern  Ind.  Exp.  Co.  v.  U.  8.  Exp.  Co.,  88 
Ted.  659;  affd.  92  Fed.  1022. 

Express  companies,  independently  organized  for  the  transaction  of 
the  express  business  on  their  own  account,  are  not  subject  to  the  Inter- 
state Commerce  Act. —  U.  8.  v.  Norsman,  42  Fed.  448. 

Express  business  done  as  a  branch  of  railroad  business  is  under  the 
jurisdiction  of  the  Interstate  Commerce  Act,  but  express  companies 
existing  as  separate  organizations  are  not. —  In  re  The  Express  Com- 
panies, 1  Inters.  Com.  R.  22,  317,  355,  448,  451,  456,  1  I.  C.  C.  E.  349. 

An  express  company  is  a  common  carrier. —  Belger  v.  Dinsmore,  51 
:N.  T.  166,  revg.  s.  c.  51  Barb.  (N.  Y.)  69,  34  How.  Pr.  (N.  T.)  421; 
Sherman  v.  Wells,  28  Barb.  (N.  Y.)  403;  Haslam  v.  Adams  Exp.  Co., 
6  Bosw.  (N.  Y.)  235;  BucUand  v.  Adams  Exp.  Co.,  97  Mass.  124; 
Christenson  v.  Am.  Exp.  Co.,  15  Minn.  270;  U.  8.  Exp.  Co.  v.  Bach- 
man,  28  Oh.  St.  144. 

An  act  making  express  companies  common  carriers  and  regulating 
them  as  such,  is  valid. —  Adams  Exp.  Co.  v.  State,  161  Ind.  328,  67 
I^.  E.  1033. 

[4] Sleeping-car  companies. 

A  sleeping  car  company  is  not  a  common  carrier. —  Calhoun  v.  Pull- 
man Palace  Car  Co.,  149  Fed.  546;  Lemon  v.  Pullman  Car  Co.,  52  Fed. 
262;  Blum  v.  So.  Pullman  Car  Co.,  Fed  Cas.  No.  1574. 

Sleeping  car  companies,  are  neither  innkeepers  nor  common  carriers, 
and  the  rules  of  the  common  law  as  to  carriers  have  not  been  ex- 
tended to  them.— Adams  v.  N.  J.  8.  Co.,  151  N.  Y.  163,  45  N.  E.  369, 
34  L.  R.  A.  682,  afFg.  s.  c.  9  Misc.  (N.  Y.)  25,  29  N.  Y.  Supp.  56; 
Carpenter  v.  N.  Y.  N.  II.  &  H.  R.  Co.,  124  N.  Y.  53,  26  N.  E.  277,  11 L. 
E.  A.  759;  Ulrich  v.N.  Y.  C.  &  H.  R.  R.  Co.,  108  N.  Y.  80, 15  N.  E.  60; 
Williams  v.  Wehh,  27  Misc.  (N.  Y.)  508,  58  N.  Y.  Supp.  300,  modfg. 
s.  c.  22  Misc.  (N.  Y.)  513,  49  N.  Y.  Supp.  1111;  Pullman  Pal.  C.  Co., 
V.  Smith,  73  111.  360;  Woodruif  8.  &  P.  Co.  v.  Diehl,  84  Ind.  474; 
Lewis  V.  N.  Y.  S.  C.  Co.,  143  Mass.  267,  9  N.  E.  615. 

[5]    Street  railiray  companies. 

The  Interstate  Commerce  Act  applies  not  only  to  the  steam  railways 
by  which  interstate  traffic  is  mainly  conducted,  but  also  to  the  electric 
street  surface  roads  for  suburban  and  interurban  travel. —  Willson  V. 
Bach  Creeh  R.  Co.,  7  Inters.  Com.  E.  83. 

A  street  railway  company  is  a  common  carrier. —  State  v.  Spokane 
Si.  B.  Co.,  19  Wash.  518,  53  Pac.  719,  41  L.  E.  A.  410. 
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[6]    —-Corporations     maintaining     railway     tracks     for     special 
purposes. 

A  provision  in  tlie  Constitution  of  Louisiana  that  all  railroads  are 
public  highways,  and  all  railroad  corporations  are  common  carriers, 
does  not  make  a  business  corporation,  organized  to  do  a  lumber  and 
logging  business  and  to  "  maintain  and  operate  a  railroad,  tramways, 
and  other  devices  necessary  for  the  purpose  of  said  business,"  a  common 
carrier,  charged  with  the  duties  imposed  by  law  on  such  carriers,  with 
respect  to  a  logging  railroad  built  by  it  on  its  grounds  and  operated 
by  it  in  connection  with  the  mill. —  Wade  v.  Lutcher  Lumber  Co.,  74 
Fed.  517,  33  L.  E.  A.  255. 

A  bridge  company,  owning  and  operating  a  bridge,  and  owning 
tracks  across  such  bridge  and  extending  to  terminals  in  the  cities  of 
Louisville  and  New  Albany,  over  which  a  railroad  company  runs  its 
trains,  but  not  owning  or  operating  freight  cars  of  its  own,  and  which 
collects  bridge  toll  and  switching  charges  from  those  using  its  facili- 
ties, is  not  a  common  carrier  of  freight  within  the  meaning  of  Interst. 
Com.  Act,  §  1.—  Kentucky  &  I.  Bridge  Go.  v.  L.  &  N.  R.  Co.,  37  Fed. 
567,  2  L.  E.  A.  289. 

A  stock-yards  company  had,  under  its  charter,  the  option  of  becom- 
ing a  common  carrier,  and  did  become  such  as  to  dead  freight,  but 
not  as  to  live-stock.  It  imposed  a  trackage  charge  on  railroads  which 
used  its  tracks  for  transporting  live-stock,  and  such  transporting  was 
done  entirely  by  the  railroads. —  Held,  that  it  was  not  a  common  carrier 
engaged  in  the  transportation  of  live-stock,  within  Interst.  Com.  Act, 
§  1,  and  was  not  subject  to  regulation  by  the  Interstate  Commerce  Com- 
mission in  that  capacity. —  Cattle  Raisers'  Assn.  v.  Fort  Worth  &  D. 
C.  R.  Co.,  7  Interst.  Com.  E.  513. 

A  railroad  which  takes  cars  from  a  connecting  road,  and  by  means 
of  a  switch-engine  transports  such  cars  a  short  distance  over  a  por- 
tion of  its  own  track  to  a  spur  of  its  own,  is  a  common  carrier. — 
Missouri  Pac.  R.  Co.  v.  Grocery  Co.,  55  Kan.  525,  40  Pac.  899. 

[7]    .—.—  Tte  receiver  of  a  railxray  corporation. 

Effect  of  receivership  on  regulative  power  of  state, —  see  post,  note  [15]. 

The  receiver  of  a  railroad  in  the  custody  of  a  court  is  a  common 
carrier.— Beers  v.   Walash,  St.  L.  &  P.  R.  Co.,  34  Fed.  244. 

Eeceivers  of  railroads  are  common  carriers  subject  to  the  prohibi- 
tions and  requirements  of,  and  to  regulation  imder,  the  provisions  of 
the  Interstate  Commerce  Act. —  Evans  v.  U.  Pac.  R.  Co.,  6  Inters.  Com. 
E.  520. 
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[8]    What  constitutes  a  railroad  or  street  railroad. 

A  manufacturing  company  maintaining  in  its  yards  a  number  of 
tracks  and  a  switch  engine  is  not  "  a  railroad  corporation  operating  a 
railroad  or  a  part  of  a  railroad,"  within  the  meaning  of  93  Ohio  Laws, 
p.  342,  requiring  such  railroad  corporations  to  block  their  frogs. — 
Taggart  v.  Republic  I.  &  8.  Co..  141  Fed.  910. 

There  is  a  clear  distinction  between  "  railroad  "  and  a  "  line."  Two 
carriers  may  use  the  same  "  road,"  but  each  has  its  separate  "  line." — 
Interst  Com.  Commission  v.  C.  N.  0.  &  T.  P.  R.  Co.,  56  Fed.  925. 

Pneumatic  tubes  for  the  transmission  of  parcels,  etc.,  below  ground, 
by  atmospheric  pressure,  are  in  no  sense  railways. — Astor  v.  Arcade  B. 
Co.,  113  N.  Y.  93,  20  N.  E.  594,  2  L.  E.  A.  Y89n,  afFg.  s.  c.  48  Hun 
(N.  Y.),  562,  1  N.  Y.  Supp.  174. 

A  proposed  road  along  Niagara  Falls  and  the  "Whirlpool  Rapids  is 
not  a  railroad,  within  the  meaning  of  the  law  authorizing  railroads 
to  acquire  lands  by  condemnation. —  Matter  of  Niag.  Falls  &  Whirlpool 
B.  Co.,  108  N.  Y.  375,  15  N.  E.  429,  affg.  s.  o.  46  Hun  (N.  Y.),  94. 

A  subway  operated  beneath  the  surface  of  streets  is  a  "  street  raiV 
W3.j:'— Matter  of  N.  Y.  District  B.  Co.,  107  K  Y.  42,  14  N.  E.  187, 
affg.  s.  c.  42  Hun  (N.  Y.),  621. 

Kinetic  stored  steam  power  is  not  "  a  locomotive  steam  power." — 
People  ex  rel.  Babylon  B.  Co.  v.  Board  of  B.  B.  Comrs.,  32  App.  Div. 
(N.  Y.)  179,  52  N.  Y.  Supp.  908 ;  afid.,  168  iST.  Y.  711,  53  K  E.  1129. 

A  spur  running  half  a  mile  from  a  company's  main  line  to  a 
race-track,  and  used  only  when  races  were  being  held,  is  not  a  railroad, 
■within  the  meaning  of  the  three-cent  maximum  fare  statute. —  Palm  v. 
N.  Y.  N.  H.  &  H.  B.  Co.,  17  N.  Y.  Siipp.  471. 

It  cannot  be  said  as  a  matter  of  law  that  merely  because  a  com- 
mercial steam  railroad  will  be  only  about  three  miles  in  length,  it  will 
be  no  railroad  at  all. —  Bridwell  v.  Oate  City  Terminal  Co.,' 127  Ga. 
520,  56  S.  E.  624. 

A  company  incorporated  for  the  purpose  of  building  and  operating 
a  railroad  three  miles  in  length  for  the  carrying  of  goods  and  passen- 
gers cannot  be  said  to  be  no  railroad  company  at  all  merely  because 
it  selects  the  name  of  "  Terminal  Company." —  Bridwell  v.  Gate  City 
Terminal  Co.,  127  Ga.  520,  56  S.  E.  624. 

The  fundamental  purpose  of  a  street  railway  is  to  accommodate 
street  travel  and  not  travel  to  or  from  points  beyond  the  city's  lines. — 
City  of  Aurora  V.  Elgin  Trac.  Co.,  227  HI.  485,  81  N.  E.  544. 

It  is  the  mode  of  construction  and  chartered  use,  and  not  the  motive 
power,  which  determines  the  character  of  a  railroad. —  McCleary  v. 
BabcocTc,  —  Ind.  — ,  82  N.  E.  453. 


§  2.  J  Definitions.  39 

The  term  "railroad,"  as  employed  in  our  general  legislation,  relates 
to  institutions  of  a  quasi-public  character,  to  highways  or  roads  con- 
structed by  the  authority  of  the  state,  with  fixed  metallic  rails  upon 
which  public  carriers  may  propel  their  carriages,  or  cars,  speedily  in 
the  transportation  of  passengers  and  freights.  Any  way  or  road  having 
these  characteristics  is  a  railroad. —  McCleary  v.  BabcocTc,  —  Ind.  — ,  82 
N.  E.  453. 

19]    Various  public  services  -nrithin  the  scope  of  the  act  defined. 

Elevation  of  grain  not  interstate  commerce, —  see  post,  §  25  note  [5]. 

The  business  of  elevating  and  storing  grain  is  a  public  service. — 
Brass  v.  Stoeser,  153  TJ.  S.  391,  14  Sup.  Ct.  E.  (U.  S.)  857;  Munn  v. 
Illinois,  94  U.  S.  113,  affg.  s.  o.  69  111.  80. 

The  "  transportation "  of  freight,  or  of  the  subjects  of  commerce, 
for  the  purpose  of  exchange  or  sale,  is  a  constituent  of  commerce  itself. 
—  Reading  B.  Co.  v.  Pennsylvania,  15  Wall.  (TJ.  S.)  232. 

"  Transporting,  receiving,  delivering,  storage,  or  handling  "  of  prop- 
erty includes  demurrage. —  Michie  V.  N.  Y.  N.  H.  &  H.  R.  Co.,  151 
Fed.  694. 

The  words  "  transportation,"  "  charges,"  "  receiving,"  and  "  acces- 
sorial services,"  as  used  in  the  Interstate  Commerce  Act,  defined  and 
applied. —  Detroit,  G.  H.  &  M.  R.  Co.  v.  Interst.  Com.  Commission,  74 
Fed.  803,  affg.  s.  c.  57  Fed.  1005;  affd.,  167  U.  S.  633,  17  Sup.  Ct.  E. 
(U.  S.)  986. 

"  Elevation "  signifies  the  unloading  of  grain  from  cars,  or  from 
grain-carrying  vessels,  into  a  grain  elevator,  and  loading  it  out  again 
after  a  period  of  not  to  exceed  ten  days. — -Allowances  to  Elevators  by 
V.  Pac.  R.  Co.,  12  Inters.  Com.  E.  99. 

The  "  treatment,"  or  grading,  cleaning,  and  clipping,  of  grain,  is 
not  properly  a  part  of  "  elevation,"  as  the  word  is  strictly  used. — 
Allowances  to  Elevators  iy  TJ.  Pac.  R.  Co.,  12  Inters.  Com.  E.  99. 

The  retention  of  grain  in  an  elevator  longer  than  ten  days  is  storage, 
not  elevation. —  Allowances  to  Elevators  hy  TJ.  Pac.  R.  Co.,  12  Inters. 
Com.  E.  99. 

The  Interstate  Commerce  Act  does  not  apply  to  "  transportation  "  by 
team  or  wagon,  nor  an  arrangement  entered  into  by  a  railroad  for 
transportation  of  its  freight  or  passengers  by  wagon. —  Cory  v.  Eureka 
Springs  R.  Co.,  7  Inters.  Com.  E.  286. 

An  electric  lighting  corporation  which  uses  the  public  streets,  etc., 
is  a  public  service  corporation. —  Armour  Packing  Co.  v.  Edison  E.  L. 
Co.,  115  App.  Div.  (N.  T.)  51,  100  N.  T.  Supp.  605. 

"  Switching "  or  "  transfer  service "  occurs  only  in  connection  with 
a  "  transportation  "  of  the  freight  over  a  railway,  and  where  the  entire 
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service  is  rendered  on  spur-tracks  of  a  railroad  company  it  is  "  trans- 
portation" and  not  "switching,"  for  which  transportation  and  not 
switching  charges  may  be  made. —  Dixon  v.  Central  of  Ga.  B.  Co.,  110 
Ga.  173,  35  S.  E.  369. 

[10]    Depots  and  stations  defined. 

The  word  "depot"  is  not  necessarily  limited  to  a  place  provided  for 
the  convenience  of  passengers  while  waiting  for  the  arrival  or  de- 
parture of  trains.  It  applies  also  to  buildings  used  for  the  receipt  and 
storage  of  freight. —  Humphreys  v.  McKissoch,  140  U.  S.  304,  11  Sup. 
Ct.  E.  (U.  S.)  779. 

The  place  where  a  railroad  corporation  is  accustomed  to  receive, 
deposit  and  keep  ready  for  transportation  or  delivery  the  merchandise 
carried  by  it  is  a  "  depot,"  within  the  general  signification  of  the  word. 
—  Maghee  v.  Camden  &  A.  B.  Co.,  45  N.  T.  514. 

The  words  "  depot  or  station  "  in  the  law  mean  a  place  at  which  trains 
stop,  not  merely  for  wood  and  water,  but  for  the  transaction  of  the 
ordinary  business  of  the  company,  the  receiving  of  and  delivering  of 
freight  and  -passeageis.^  State  v.  New  Haven  &  N.  Co.,  37  Oonn.  153. 

A  "  regular  depot "  or  "  station  "  is  a  fixed  place  on  the  line  of  the 
carrier,  equipped  with  suitable  buildings  and  furnished  with  the  neces- 
sary officers  and  servants  for  the  regular  transaction  of  business,  for 
the  receipt  and  delivery  of  freight,  and  the  comfort  and  convenience  of 
passengers. —  Land  v.  Wilmington  &  W.  B.  Co.,  104  N.  0.  48,  10 
S.  E.  80. 

The  term  "warehouses  and  depots"  includes  the  entire  station  of 
the  road,  including  the  platforms  for  handling  cotton,  etc. —  Hill  & 
M.  V.  St.  Louis  S.  W.  B.  Co.,  7  Tex.  Ct.  R.  336,  812.  75  S.  W.  874. 

[11]    Corporations  as  persons. 

The  word  "person"  or  "persons,"  used  in  a  regulative  statute  as  to 
public  services,  includes  corporations. —  Smyth  v.  Ames,  169  U.  S.  466, 
18  Sup.  Ct.  R.  (U.  S.)  418,  affg.  s.  c.  64  Eed.  165;  Covington  &  L. 
Turnpike  Co.  v.  Sanford,  164  U.  S.  578,  17  Sup.  Ct.  E.  (U.  S.)  198, 
revg.  s.  a.  14  Ky.  L.  E.  689,  20  S.  W.  1031;  Charlotte  E.  Co.  v.  Gihles, 
142  U.  S.  386,  12  Sup.  Ct.  E.  (U.  S.)  255,  affg.  s.  c.  27  S.  C.  385,  4 
S.  E.  49;  Minneapolis  &  St.  L.  B.  Co.  v.  Bechwith,  129  U.  S.  26,  9 
Sup.  Ot.  E.  (TJ.  S.)  207;  Pemhina  Mining  Go.  v.  Pennsylvania,  125 
U.  S.  181,  8  Sup.  Ct.  E.  (TJ.  S.)  737;  Santa  Clara  Co.  v.  So.  Pac.  B. 
Co.,  118  U.  S.  394,  6  Sup.  Ct.  E.  (U.  S.)  1132;  People  v.  MulhoUand, 
82  N.  T.  324,  affg.  s.  c.  19  Hun  (N.  Y.),  548;  U.  8.  Tel.  Co.  v.  W.  U. 
Tel  Co..  56  Barb.  (N.  Y.)  46. 
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[IS]   Effect    of    Tarlons    forma    of    otvnersUp    and    control    upon 
power  of  state  to  regulate  —  In  general. 

Orders  of  Commission  binding  on  successors  of  companies  affected, — 

see  post,  §  23,  note  [3]. 
Liability  of  trustees  conducting  railroad, —  see  post,  §  40,  note  [1]. 

Tlie  law  will  strip  a  corporation  of  every  disguise,  and  enforce  a 
responsibility  according  to  the  very  right,  in  despite  of  their  artifices. 
—  York  &  Md.  B.  Co.  v.  Winans,  17  How  (U.  S.)  30. 

The  manifest  purpose  of  the  statutes  regulating  interstate  commerce 
is,  as  was  said  by  the  Interstate  Commerce  Commission  in  10  Inters. 
Com.  E.  385,  to  strike  through  all  pretense,  all  ingenious  device,  to 
the  substance  of  the  transaction  itself  and  the  courts  wiU  recognize  and 
give  effect  to  such  purpose. —  U.  8.  v.  Milwauhee  Befrig.  Transit  Co., 
142  Fed.  247, 145  Fed.  1007,  147  Fed.  169. 

While  a  corporation  will  be  looked  upon  as  a  legal  entity  as  a  general 
rule,  and  until  sufficient  reason  to  the  contrary  appears,  when  the 
notion  of  legal  entity  is  used  to  defeat  public  convenience,  justify 
wrong,  protect  fraud  or  defend  crime,  the  law  will  regard  the  corpora- 
tion as  an  association  of  persons.  Hence,  where  the  transit  company  was 
organized  and  is  owned  by  the  officers  and  stockholders  of  another  cor- 
poration, viz.,  the  shipper,  the  latter  will  be  considered  as  an  association 
of  individuals,  owning  the  former. —  U.  S.  v.  Milwaukee  Refrig.  Transit 
Co.,  142  Fed.  247,  145  Fed.  1007,  147  Fed.  169. 

[13]    Ownership  of  controlling  amounts  of  stock. 

Ownership  of  controlling  amounts  of  the  stock  of  a  railroad  and 
power  to  change  the  management,  does  not  give  present  control  of 
the  corporate  property  and  business. —  Pullman  Palace  Car  Co.  v. 
Mo.  Pac.  Co.,  115  tr.  S.  587,  6  Sup.  Ot.  R.  194. 

"  Operation  or  control  "  of  a  railroad,  under  N.  T.  K.  E.  L.,  §  101, 
necessarily  means  the  control  of  the  operation  of  the  road,  and  not 
merely  a  control  of  the  corporation  or  individuals  who  operate  it.  A 
person  or  corporation  owning  a  majority  of  stock  in  a  corporation  can- 
not be  said  to  be  in  control  of  the  management  of  the  property  of  the 
corporation.  "  Control "  means  the  direct  operation  or  control  of  the 
specific  railroad,  and  not  the  indirect  control  over  a  corporation  which 
owns  a  road,  by  its  stockholders. —  Senior  V.  N.  Y.  City  R.  Co.,  Ill 
App.  Div.  39,  97  N.  T.  Supp.  645;  affd.  187  N.  Y.  559,  80  N.  E.  1120. 

[14]    Leasing  of  operating  rights. 

Liability  of  lessor  of  a  railroad  for  failure  to  see  to  it  that  lessee 
performs  its  public  duties, —  see  post,  §  §  40,  note  [1]. 

Power  of  railroads  to  lease  or  consolidate, —  see  post,  §  54,  note  [4]. 

Powers,  duties  and  obligations  of  carriers  as  affected  by  lease. —  see 
post,  §  54,  note  [5]. 
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A  railroad  corporation  of  one  state,  by  leasing  and  operating  a  rail- 
road in  another  state,  subjects  itself  to  such  local  legislation  in  the 
latter  state  as  would  have  been  applicable  to  the  corporation  owning 
the  road,  if  no  lease  had  been  made. —  Stone  v.  111.  Cent.  B.  Co.,  116 
U.  S.  347,  6  Sup.  Ct.  E.  (U.  S.)  348,  388,  1191. 

Where  a  corporation  formed  under  the  General  Railroad  Law  has 
leased  its  lines  without  legislative  authority,  the  lessees  are,  as  to 
the  public,  to  be  regarded  as  the  agents  of  the  corporation,  which  is 
responsible  to  the  public  for  the  manner  in  which  the  road  is  operated. 
—  Ahlott  V.  Johnstown,  Q.  &  K.  E.  B.  Co.,  80  K  T.  27;  distinguishing 
Norton  v.  Wiswall,  26  Barb.  (N.  T.)  618. 

The  lessee  of  a  railroad  is  liable  for  its  non-compliance  with  a 
statutory  requirement  as  to  fence-guards. —  Tracy  V.  Troy  &  B.  B.  Co., 
38  N.  Y.  433,  affg.  s.  c.  55  Barb.  (N.  T.)  529. 

The  Seaboard  Air  Line  E.  Co.,  controlled  the  Florida  West  Shore 
Ey.  Co.,  under  a  contract  which  gave  the  former  "  right,  license  or 
permission  to  operate "  the  latter,  etc. —  Held,  that  this  brought  the 
former  within  the  regulative  power  of  the  state  commission. —  State 
V.  Seaboard  Air  Line  B.  Co.,  48  Fla.  129,  37  So.  314,  afid.  203  U.  S. 
261,  27  Sup.  Ct.  E.  (U.  S.)  109. 

The  company  owning  a  railroad  is  responsible  for  the  acts  of  its 
lessees. —  Nelson  v.  Vermont  &  C.  B.  Co.,  26  Vt.  717.    « 

[15]    —  Receiverships. 

Beceiver  of  railroad  a  common  carrier, —  see  ante,  note  [7]. 

Effect  of  receivership  on  proceedings  before  Commission, —  see  post, 

§  48,  note  [6]. 
Beceivers  not  liable  to  penalties, —  see  post,  §  56,  note. 
Effect  of  receivership  on  enforcement  of  orders  of  Commission, —  see 

post,  §  57,  note  [15]. 

Jurisdiction  of  the  U.  S.  Circuit  Court  to  appoint  a  receiver  in  cases 
of  railroads  engaged  in  interstate  commerce  exists  by  reason  of  diversity 
of  citizenahip  of  the  parties  to  the  litigation  and  not  because  the  rail- 
roads are  engaged  in  interstate  commerce. —  Be  Metropolitan  Bailway 
Beceivership,  208  U.  S.  90,  28  Sup.  Ct.  E.  (U.  S.)  219. 

A  receiver  appointed  by  a  federal  court  to  take  charge  of  a  railroad 
must  operate  it  according  to  the  laws  of  the  state  in  which  he  is 
operating  it.—  Erh  v.  Morasch,  177  II.  S.  584,  20  Sup.  Ct.  E.  (U.  S.) 
819.. 

The  maintenance  and  use  of  the  property  and  franchise  of  a  railroad 
in  the  hands  of  a  receiver  with  a  view  to  the  public  convenience  is 
proper. —  Miltenberger  v.  Logansport,  C.  &  S.  W.  B.  Co.,  106  U.  S.  286, 
1  Sup.  Ot.  E.  (U.  S.)  140. 
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The  public  have  rights  in  a  railroad  with  which  a  creditor  or  mort- 
gagee cannot  interfere.  A  court  of  equity  ought  in  mosrt.  cases  to  author- 
ize a  receiver  of  railroad  property  to  keep  it  in  repair  and  operate  it  so 
that  the  public  may  not  suffer  from  a  disuse  of  the  franchise. — Barton  V. 
Barbour,  104  TJ.  S.  126. 

Reorganization  of  a  street  railway  system  in  hands  of  receivers  dis- 
cussed.—  Merchants'  L.  &  T.  Co.  v.  Chicago  Bys.  Co.,  158  Fed.  923. 

Power  of  a  court  to  transfer  the  property  of  a  street  railway  company 
in  the  hands  of  receivers  to  a  reorganization  company  by  lease,  operat- 
ing agreement  or  otherwise. —  Guaranty  Trust  Co.  v.  Chicago  N.  Trac- 
tion Co.,  158  Fed.  913. 

The  functions  of  the  receivers  of  a  street  railway  corporation  are  to 
hold  the  property  intact,  operating  it  as  efficiently  for  the  public  service 
as  their  resources  will  permit,  to  ascertain  the  liabilities,  marshal  the 
assets,  and  eventually,  unless  in  the  meantime  some  entirely  solvent 
concern  able  to  liquidate  all  obligations  and  succeeding  to  owners'  and 
lessee's  interests  shall  appear  to  take  it  off  their  hands,  to  sell  it  to  the 
best  advantage  and  apply  the  proceeds  ratably  to  the  payment  of  the 
liabilities. —  Pennsylvania  Steel  Co.  v.  N.  Y.  City  B.  Co.,  157  Fed.  440. 

The  receivers  of  a  street  railroad  company,  in  operating  the  property 
of  such  road,  must  first  consider  the  traveling  public.  The  service 
already  performed  by  the  roads  must  be  kept  up  and  improved  so  far 
as  may  be.  Directions  of  the  Public  Service  Commission  should  be  car- 
ried out  by  the  receivers  so  far  as  the  income  from  operating  the  roads 
will  permit.  The  receipts  should  be  devoted  first  to  maintenance  and 
to  operation.  Next  are  certain  fixed  charges  such  as  rentals,  interest 
on  bonds,  etc. —  Pennsylvania  Steel  Co.  v.  N.  Y.  City  B.  Co.,  15Y 
Fed.  440. 

The  assumption  of  the  control  of  a  railroad  by  a  court  through  a 
receiver  devolves  upon  that  court  a  duty  to  the  public  in  the  continued 
operation  of  the  road. —  Townsend  v.  Oneonta,  C.  &  B.  S.  B.  Co.,  88 
App.  Div.  (N.  Y.)  208,  84  N.  Y.  Sup.  427. 

A  receiver  of  a  ferry  company  will  not  be  allowed  to  discontinue  the 
operation  of  a  ferry  so  as  to  inconvenience  the  public  although  the  ferry 
is  being  operated  at  a  \oa%.—~  KnicTcerhocher  Trust  Company  v.  Brooklyn 
Ferry  Co.,  —  Misc.  (N.  Y.)  — ,  —  N.  Y.  Sup.  — . 

The  mere  fact  that  the  property  of  a  railroad  corporation  may  be 
in  the  hands  of  a  receiver  does  not  relieve  the  corporation  from  the 
operation  of  reasonable  police  regulations. —  Ohio  &  M.  B.  Co.  v. 
Russell,  115  111.  52,  3  K  E.  561. 

The  effect  of  the  appointment  of  a  receiver  for  a  railroad  corpora- 
tion is  simply  to  give  him  the  temporary  management  of  the  railroad, 
Tinder  the   direction   of   the   court,   instead   of  the  manager  appointed 
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by  the  directors  of  the  corporation. —  Ohio  S  M.  B.  Co.  v.  Russell,  115 
El.  52,  3  N.  E.  561. 

A  receiver  may  be  compelled  by  mandamus  to  construct  a  crossing 
which  the  railroad  company  of  which  he  is  receiver  was  under  the  duty 
to  construct. —  City  of  Fort  Bodge  v.  Minneapolis  &  St.  L.  R.  Co.,  87 
Iowa,  389,  54  N.  W.  243. 

[16]    Ownersliip  of  a.  railroad  by  a  foreign  corporation. 

A  foreign  corporation  which  purchases  and  operates  a  railroad  within 
a  state  must  operate  the  road  according  to  the  terms  and  conditions 
imposed  upon  domestic  corporations. —  St.  Louis  &  S.  F.  R.  Co.  v. 
Gill,  54  Ark.  101,  15  S.  "W.  18,  11  L.  E.  A.  452n,  affd.  on  other  points, 
156  U.  S.  649,  15  Sup.  Ot.  E.  (U.  S.)  484. 


§  3.  Public  service  districts.^  There  are  hereby  created 
two  public  service  districts,  to  be  known  as  the  first  district  and  the 
second  district.  The  first  district  shall  include  the  counties  of  New 
York,  Kings,  Queens  and  Richmond.  The  second  district  shall 
include  all  other  counties  of  the  state. 


Territorial  jurisdiction  of  former  Board  of  Rapid  Transit  Railroad 
Commissioners, —  see  N.  Y.  Eap.  Tr.  Act,  §  1,  post  Appendix  A. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 


FoTrer   of  the  legislature   to   create  new   civil  divisions   for  regu- 
lative purposes. 

It  is  within  the  power  of  a  state  legislature  to  create  special  taxing 
districts  and  to  charge  the  cost  of  a  local  improvement,  in  whole  or  in 
part,  upon  the  property  of  said  district. —  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Porter,  210  U.  S.  177,  28  Sup.  Ct.  E.  (U.  S.)  647,  affg.  s.  c.  38 
Ind.  App.  226,  74  N.  E.  260,  76  N.  E.  179. 

The  constitution  of  California  divided  the  state  into  three  districts, 
"  in  each  of  which  one  railroad  commissioner  shall  be  elected." —  Held, 
that  this  was  a  valid  provision. —  Southern  Pac.  Co.  v.  Board  of  R.  R. 
Comrs.,  78  Eed.  236. 

The  act  professing  to  establish  a  new  civil  division  of  the  state 
under  the  name  of  the  Eensselaer  Police  District,  is  unconstitutional, 
as  a  colorable  and  evasive  attempt  to  interfere  with  local  self-govern- 
ment.    An  existing  civil  division  would  be  entirely  adequate,  and  as 
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long  as  that  is  the  ease,  the  legislature  has  not  power  to  create  a  new  one. 
—  People  ex  rel.  Bolton  v.  Alhertson,  55  N.  Y.  50. 

An  act  constituting  the  four  counties  of  New  York,  Kings,  West- 
chester and  Kiehmond,  the  "  Metropolitan  Sanitary  District  of  New 
York,"  and  placing  health  regulations  in  such  district  under  the  con- 
trol of  a  board  of  commissioners  appointed  by  the  Governor  and  Senate, 
is  constitutional.  The  legislature  has  power  to  create  new  civil  divi- 
sions of  the  state,  embracing  more  than  one  county,  not  impairing, 
however,  the  county  organizations. —  Metropolitan  Board  of  Health  v. 
Eeister,  37  N.  Y.  661. 

It  is  within  the  constitutional  authority  of  the  state  to  establish 
new  civil  divisions  thereof,  embracing  several  towns,  cities  and  coun- 
ties.—PeopZe  V.  Shepard,  36  K  Y.  285. 

The  Act  of  1865  creating  a  Capital  Police  District,  embracing  por- 
tions of  the  counties  of  Albany  and  Rensselaer,  and  the  Act  of  1866, 
amending  that  act  by  including  part  of  Schenectady  county,  are  con- 
stitutional.—  People  V.  Shepard,  36  N.  Y.  285. 

The  act  creating  the  Metropolitan  Excise  District  and  a  Metro- 
politan Board  of  Excise  having  regulation  of  the  liquor  traffic  in 
such  district,  is  constitutional. —  Metropolitan  Board  of  Excise  v.  Barrie, 
34  N.  Y.  657. 

The  act  creating  a  Metropolitan  Fire  District,  and  putting  the  fire 
department  therein  under  the  control  of  a  Board  of  Metropolitan  Fire 
Commissioners  created  by  the  act,  is  valid. —  People  v.  Pichney,  32 
N.  Y.  377. 

Although  general  statutes  must  be  enacted  by  the  legislature,  the 
power  to  make  regulations  which  shall  have  the  force  of  law  in  limited 
localities,  may  be  committed  to  bodies  representing  the  people  of  those 
local  divisions. —  Clarke  v.  City  of  Rochester,  28  N.  Y.  605,  afpg.  24 
Barb.  (N.  Y.)  446. 

The  legislature  may  constitutionally  create  new  civil  divisions,  em- 
bracing the  whole  or  parts  of  various  counties,  providing  the  divisions 
recognized  by  the  Constitution  are  not  abolished  or  their  capacity 
impaired. —  People  ex  rel.  Wood  V.  Draper,  15  N.  Y.  532,  alBEg.  s.  c.  25 
Barb.  (N.  Y.)  344. 

The  legislature  may  create  special  districts  for  special  purposes. — 
People  V.  Mayor  of  Brooklyn,  4  N.  Y.  419,  revg.  s.  c.  9  Barb.  (N.  Y.) 
535. 

Local  taxation  for  a  given  purpose  need  not  be  limited  by  or  co- 
extensive with  any  previously  established  district. —  People  v.  Mayor 
of  Brooklyn,  4  N.  Y.  419,  revg.  s.  o.  5  Barb.  (N.  Y.)  535. 
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§  4.  Commissions  established;  appointment;  re- 
moval; terms  of  office;  *[all  necessary  poivers  con- 
ferred].—  There  shall  be  a  public  service  commission  for  each 
district,  and  each  commission  shall  possess  the  powers  and  duties 
hereinafter  specified,  and  also  all  powers  necessary  or  proper  to 
enable  it  to  carry  out  the  purposes  of  this  act.  The  commission  of 
the  first  district  shall  consist  of  five  members  and  the  commission 
of  the  second  district  shall  consist  of  five  members,  to  be  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  senate, 
one  of  whom  designated  by  the  governor  shall,  during  his  term  of 
ofiice,  be  the  chairman  of  the  commission  of  which  he  is  a  member. 
Each  commissioner  shall  be  a  resident  of  the  district  for  which  he  is 
appointed. 

The  governor  may  remove  any  commissioner  for  inefficiency, 
neglect  of  duty  or  misconduct  in  office,  giving  to  him  a  copy  of  the 
charges  against  him,  and  an  opportunity  of  being  publicly  heard  in 
person  or  by  counsel  in  his  own  defense,  upon  not  less  than  ten 
days'  notice.  If  such  commissioner  shall  be  removed  the  governor 
shall  file  in  the  office  of  the  secretary  of  state  a  complete  statement 
of  all  charges  made  against  such  commissioner,  and  his  findings 
thereon,  together  with  a  complete  record  of  the  proceedings. 

Of  the  members  of  the  commission  in  each  district  first  appointed 
hereunder,  one  shall  hold  office  until  February  first,  nineteen  hun- 
dred and  nine,  one  until  February  first,  nineteen  hundred  and  ten, 
one  until  February  first,  nineteen  hundred  and  eleven,  one  until 
February  first,  nineteen  hundred  and  twelve,  and  one  until  February 
first,  nineteen  hundred  and  thirteen;  the  term  of  office  of  each  com- 
missioner so  appointed  shall  begin  on  the  first  day  of  July,  nineteen 
hundred  and  seven.  Upon  the  expiration  of  each  of  such  terms,  the 
term  of  office  of  each  commissioner  thereafter  appointed  shall  be  five 
years  from  the  first  of  February.  Vacancies  shall  be  filled  by  ap- 
pointment for  the  unexpired  term. 


Parallel   provisions    as    to    Interstate    Commerce    Commission, —  see 

Inters.  Com.  Act,  §§  11,  24,  post,  Appendix  B. 
Constitutional  provisions  as  to  appointment,  etc. —  see  N.  T.  Const., 

Art.  X,  §  2. 
Appointment,  term  of  office,  and  vacancies  in  office  of  Commissioner 

of  Oas  &  Electricity, —  see  N.  T.  Gas  &  El.  Com.  Act,  §  3. 


•  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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Parallel  provisions  as  to  former  Board  of  Railroad  Commissioners, 

—see  N.  Y.  E.  E.  L.,  §§  150,  151. 
Parallel  provisions  as  to  the  former  Board  of  Rapid  Transit  Railroad 

Commissioners  J —  see  N.  Y.  Eap.  Tr.  Act,  §  1. 
Eligibility    of   commissioners, — see  post,   §   9. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes   [23]- 

[40]. 
Public  Service  Commissioners  not  local  officers, —  see  post,  §  5,  note 

[3]. 
Effect  of  failure  to  take,  or  delay  in  filing,  oath  of  office, —  see  post, 

§   9,  note. 
Qualifications  of  commissioners, —  see  post,  §  15,  note  [2]. 

[  1  ]    Appointment. 

Constitutionality  of  appointment  of  local  officers  by  state  officials, — 
see  post,  §  5,  note  [Y]. 

The  exercise  of  the  power  of  appointment  to  office  is  a  purely  executive 
&c%.—  Ackeley's  Case,  4  Abb.  Pr.  (N.  Y.)  35. 

[2]    Residence  of  local  officers. 

Under  the  N.  Y.  Public  Officers  Law,  a  local  officer  must  be  a  resident 
of  the  local  subdivision  within  which  his  official  functions  are  to  be 
exercised,  and  when  he  ceases  to  be  a  resident  his  office  becomes  vacant. 
—  Matter  of  Buhler,  43  Misc.  (N.  Y.)  140,  88  N.  Y.  Supp.  195. 

[3]    Term  of  office. 

While  "  until,"  as  an  adverb  of  time,  is  usually  a  word  of  exclusion, 
it  always  includes  the  date  which  follows,  when  the  connection  and 
manifest  intention  so  require. —  People  v.  Fitzgerald,  180  N.  Y.  269, 
73  N.  E.  55. 

The  legislature  may  change  the  term  of  any  office  not  created  or 
regulated  by  the  Constitution. —  Long  v.  Mayor,  81  N.  Y.  425. 

There  is  nothing  in  the  N.  Y.  Constitution  which  expressly  or  by 
implication  restrains  the  legislature  from  altering  or  changing  the  term 
of  any  office  which  it  has  once  fixed. —  People  v.  Batchelor,  22  N.  Y. 
128,  affg.  s.  c.  28  Barb.  (N.  Y.)  310. 

[4]    Resignation. 

The  provision  of  the  N.  Y.  Revised  Statutes  that  an  officer  "  shall 
continue  to  discharge  the  duties  of  his  office,  although  his  term  of  office 
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shall  have  expired,  until  a  successor  in  such  office  shall  have  qualified," 
does  not  apply  to  an  officer  who  has  resigned,  but  his  power  and  tenure 
terminate  with  his  resignation. —  Olmsted  v.  Dennis,  77  N.  T.  378. 

The  resignation  of  a  drainage  commissioner  is  complete  when  it  is 
received  by  the  county  judge.  No  formal  act  by  the  latter  is  necessary 
to  give  it  effect.—  Olmsted  v.  Dennis,  77  N.  T.  378. 

The  acceptance  of  an  incompatible  office,  operates  as  a  resignation 
by  the  incumbent  from  the  office  then  held  by  him. —  People  ex  rel. 
Henry  v.  Nostrand,  46  N.  Y.  375;  People  ex  rel  Whiting  v.  Oarrique, 
2  Hill  (N.  Y.),  93. 

Unless  otherwise  provided,  an  office  becomes  ipso  facto  vacant  on 
the  resignation  of  the  incumbent. —  Gilbert  v.  Luce,  11  Barb.  (N.  Y.) 
91. 

[5]    Effect  of  vacancies  on  poirer  of  remaining  members. 

The  policy  of  law  is  to  guard  against  the  failure  of  a  public  service, 
and  a  grant  of  power  and  duty  in  the  nature  of  a  public  office  to  sev- 
eral does  not  become  void  or  inoperative  upon  the  death  or  disability 
of  one  or  more. —  People  ex  rel.  Kingsland  v.  Palmer,  52  N.  Y.  83. 

[6]    RemoTal  from  office  —  Power  in   general. 

The   legislature   may   lodge    the   power   to  remove    from   statutory 

offices   in  boards   or   other   officers,    subject   to  statutory   regulations. — 

Attorney-General  v.  Jochim,  99  Mich.  358,  58  N.  W.  611,  23  L.  E.  A. 
699. 

The  policy  of  government  would  be  inherently  defective  if  no  remedy 
of  a  summary  nature  could  be  had  to  remove  from  office  a  person  who 
neglected  his  duty  or  was  guilty  of  malversation  in  the  administra- 
tion of  his  office.—  Clay  v.  Stuart,  74  Mich.  411,  41  N.  W.  1091. 

If  a  state  Constitution  commits  to  the  legislature  the  whole  sub- 
ject of  the  removal  of  given  officers,  the  mode  in  which  it  shall  be 
done,  including  the  causes,  charges,  notice,  investigation,  determina- 
tion, and  everything  necessary  for  the  accomplishment  of  the  object, 
are  in  the  discretion  of  the  legislature. —  Clay  v.  Stuart,  74  Mich.  411, 
41   N.  W.  1091. 

[7]    Wiether  an  execntive  or  a  judicial  act. 

The  removal  of  a  sheriff  by  the  governor  is  an  executive  not  ai 
judicial  act.—  Matter  of  Guden,  171  N.  Y.  529,  64  N.  E.  451,  affg.  s.  o. 
71  App.  Div.  (N.  Y.)  422,  75  N.  Y.  Supp.  794. 

The  act  of  a  governor  in  removing  an  officer  is  not  the  exercise  of 
a  judicial  function. —  Lynch  v.  Chase,  55  Kan.  367,  40  Pac.  666;  State 
ex  rel.  Attorney-General  v.  HawTcins,  44  Oh.  St.  98,  5  N.  E.  228. 
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Because  the  act  of  the  governor  in  determining  the  sufficiency  of 
grounds  of  removal,  and  then  removing,  is  judicial,  it  does  not  in- 
capacitate him  from  acting  where  he  discovered  the  delinquencies  and 
himself  preferred  the  charges. —  Attorney-General  v.  Jochim,  99  Mich. 
358,  58  N.  W.  611,  23  L.  K.  A.  699. 

Removing  a  person  from  office  for  cause  involves  the  exercise  of 
judicial  power.  It  must  be  conducted  consonant  with  due  process  of 
law,  which  requires  notice  to  the  officer,  a  hearing,  and  determination. 
—  Clay  V.  Stuart,  74  Mich.  411,  41  N.  W.  1091. 

[8]    Validity  of  statutes. 

An  act  authorizing  the  governor  to  remove  elective  or  appointive 
officers  for  "  gross  neglect  of  duty,  corrupt  conduct  in  office,  or  other 
misfeasance  or  malfeasance  therein,"  is  constitutional.- — Attorney- 
General  V.  Jochim,  99  Mich.  358,  58  N.  W.  611,  23  L.  E.  A.  699. 

An  act  which  vests  in  the  governor  the  power  to  remove  for  cause 
certain  officers  created  by  the  legislature,  is  valid. —  Clay  v.  Stuart, 
Y4  Mich.  411,  41  N.  W.  1091. 

£93    Notice. 

The  appointment  of  a  successor  to  an  appointive  officer,  removable 
at  the  pleasure  of  the  appointing  power,  effects  a  removal  without  any 
notice  of  removal. —  People  ex  rel.  Ward  v.  Drake,  43  App.  Div.  (N.  Y.) 
325,  60  N.  Y.  Supp.  309. 

[10]    'What  acts  justify  removal. 

Certain  acts  hy  Commissioners  defined  as  grounds  for  removal, —  see 
post,  §  15. 

Removal  of  an  officer  "  for  cause "  must  be  for  some  dereliction  or 
general  neglect  of  duty,  or  incapacity  to  perform  the  duties,  or  some 
delinquency  affecting  his  general  character  and  his  fitness  for  the  office. 
The  cause  assigned  should  be  personal  to  himself,  and  implying  an  un- 
fitness for  the  place.  That  some  other  man  is  a  better  man  for  the 
place,  or  more  congenial  to  the  appointing  or  removing  power,  is  not 
a  ground  for  removal  under  such  a  statute. —  People  ex  rel.  Munday  v. 
Fire  Comrs.,  72  N.  Y.  445. 

Words  spoken  under  exasperating  circmnstances,  though  expressing 
refusal  to  obey  instructions,  etc.,  do  not  constitute  neglect,  malfeasance 
or  misfeasance  in  office,  warranting  removal. —  People  ex  rel.  Hill  v. 
Mace,  84  Hun  (N.  Y.),  344,  32  N.  Y.  Supp.  335. 

Removal  for  "  cause "  can  be  only  for  a  good  reason,  not  a  false 
reason  which  the  removing  power  honestly  but  mistakenly  believes  to 
be  true.—  Matter  of  Nichols,  6  Abb.  N.  0.  (N.  Y.)  474. 
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Power  to  remove  "for  cause"  does  not  confer  an  unlimited  dis- 
cretion, but  only  the  right  to  proceed  for  some  act  of  omission  or  com- 
mission by  the  officer  in  regard  to  his  duties,  or  affecting  his  general 
character,  which  the  law  and  a  sound  public  opinion  will  pronounce 
to  be  sufficient  to  justify  a  forfeiture  of  the  office  and  not  in  the 
political  bias  or  personal  dislike  of  the  removing  officer  nor  in  his 
leanings  towards  another  individual  for  whom  the  place  is  desired. — 
Matter  of  Nichols,  6  Abb.  W.  C.  (N.  T.)  4Y4. 

An  officer  is  not  liable,  before  an  impeachment  tribunal,  for  a  judi- 
cial act,  unless  he  acted  willfully,  maliciously  or  corruptly. —  State  v. 
Eastings,  37  Neb.  96,  55  N.  W.  774,  38  Neb.  584,  55  N.  W.  774,  58 
N.  W.  32. 

[11]    Due  process. 

On  a  removal  for  cause,  the  party  against  whom  the  proceeding  is 
taken  must  be  informed  of  the  causes  of  the  supposed  removal,  and 
be  allowed  an  opportunity  for  explanation. —  People  ex  rel.  Munday  y. 
Fire  Gomrs.,  72  N.  T.  445. 

In  removing  an  officer  for  cause,  such  officer  is  entitled  to  a  per- 
sonal notice  of  the  proceedings  and  the  time  and  place  of  the  trial 
thereof,  and  to  a  copy  of  the  charges  specifically  stated  with  substan- 
tial accuracy;  to  a  reasonable  time  and  opportunity  to  prepare  his 
defense  and  produce  his  testimony;  to  be  heard  and  defended  by  coun- 
sel; to  cross-examine  the  witnesses,  and  to  except  to  the  proofs  against 
him.  If  the  charge  be  not  denied,  still  it  must,  if  not  admitted,  be 
examined  and  proved. —  Matter  of  Nichols,  6  Abb.  N.  C.  (N.  Y.)  474. 

"  Due  process "  in  removal  of  officers  does  not  mean  necessarily 
judicial  process,  but  administrative  process. —  Attorney-General  v. 
Jochim,  99  Mich.  358,  58  N.  W.  611,  23  L.  R.  A.  699. 

Because  removal  from  office  must  be  for  cause,  upon  specific  charges, 
and  after  an  opportunity  to  be  heard,  does  not  imply  that  such  removal 
is  a  deprivation  of  "  property,"  under  the  "  due  process "  clause. — 
Attorney-General  v.  Jochim,  99  Mich.  358,  58  N.  W.  611,  23  L.  E.  A. 
699. 

In  removing  public  officers,  the  state  is  not  so  bound  by  the  term 
"  due  process  of  law  "  that  it  is  impossible  for  it  to  invest  its  agents 
with  these  powers  without  subjecting  itself  to  the  delays  and  uncer- 
tainties of  strict  judicial  action  in  cases  of  emergency. —  Attorney- 
General  v.  Jochim,  99  Mich,  358,  58  N.  W.  611,  23  L.  E.  A.  699. 

Eemoval  for  cause  involves  the  exercise  of  judicial  powers.  Hence, 
it  must  be  after  a  proper  and  duly  noticed  hearing  on  charges  con- 
sisting of  distinctly  stated  facts,  not  general  charges  of  wrong  or 
neglect— Dullam  v.  Willson,  53  Mich.  392,  19  N.  W.  112. 


§  4.J  Commissions  Established.  51 

"  Due  process  of  law "  is  not  necessarily  judicial  process,  but  is 
often  purely  executive  or  administrative. —  Weimer  v.  Bunbury,  30 
Mich.  201. 

The  suspension  of  a  railroad  commissioner  after  notice  and  a  hear- 
ing under  the  provision  of  a  statute  empowering  the  governor  to 
suspend  a  commissioner  for  certain  causes,  is  "  due  process  of  law." — 
Caldwell  v.  Wilson,  121  N.  C.  425,  28  S.  E.  554. 


[12]    Review. 

Where  an  officer  has  been  removed  from  office  by  the  governor,  the 
courts  will  not  review  the  action  of  the  governor  on  the  merits. — 
Matter  of  Guden,  lYl  N.  Y.  529,  64  N.  E.  421,  affg.  s.  o.  Yl  App.  Div. 
(N.  Y.)  422,  Y5  N.  Y.  Supp.  794. 

The  acts  and  proceedings  of  the  governor  in  removing  an  officer 
for  cause  may  be  judicially  reviewed,  but  the  courts  should  use  the 
power  very  reluctantly. —  Matter  of  Nichols,  6  Abb.  N.  C.  (N.  Y.)  474. 

Under  the  statute  of  North  Carolina  giving  the  governor  power 
to  remove  railroad  commissioners  for  certain  causes,  when  the  power 
of  suspension  is  exercised  by  the  governor  in  an  orderly  manner,  his 
act  is  not  reviewable  by  the  courts. —  Caldwell  v.  Wilson,  121  N.  C. 
425,  28  S.  E.  554. 

[13]    Restoration. 

Where  the  specific  charge  stated  is  insufficient  to  justify  removal, 
or  where  the  removal  is  erroneous,  and  no  good  and  sufficient  ground 
therefor  appears,  an  officer  is  entitled  to  a  mandamus  to  restore  him. 
—  Matter  of  Nichols,  6  Abb.  N.  C.  (N.  Y.)  474. 

[14]    Validity  of  commission  plan  of  regnlation. 

What  hodies  may  be  vested  with  the  power  to  punish  for  contempt, — 
see  post,  §  19,  note  [8]. 

State  may  authorize  a  commission  to  hear  and  determine  complaints, 
—  see  post,  §  48,  note  [1]. 

Validity  of  commission  plan  of  regulating  gas  and  electrical  cor- 
porations,—  see  post,   §  66,  note   [5],  §  72,  note   [2]. 

There  is  nothing  in  the  statutes  or  constitution  of  the  United  States 
which  prevents  a  state  from  creating  a  board  of  railroad  commissioners, 
and  what  powers  the  board  shall  have  will  depend  upon  the  law  creating 
them,  of  which  the  courts  of  the  state  are  the  absolute  interpreters. — 
Mobile,  J.  &  K.  0.  B.  Co.  V.  Mississippi,  210  U.  S.  187,  28  Sup.  Ct.  E. 
(U.  S.)  650. 
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Eailroads,  from  the  public  nature  of  tte  business  carried  on,  and 
the  interest  which  the  public  have  in  their  operation,  are  subject,  as 
to  their  state  business,  to  state  regulation,  which  may  be  exerted  either 
directly  by  the  legislative  body  or  by  administrative  bodies  endowed 
with  power  to  that  end. —  Atlantic  C.  L.  B.  Co.  v.  N.  Carolina  Corp. 
Commission,  206  U.  S.  1,  27  Sup.  Ct.  K.  (U.  S.)  585,  affg.  s.  c.  137 
]Sr.  C.  1,  49  S.  E.  191. 

A  state  may,  in  the  exercise  of  its  police  powers,  confer  on  an  ad- 
ministrative agency  the  power  to  make  reasonable  regulations  as  to 
the  time,  place  and  manner  of  delivery  of  merchandise,  etc. —  McNeill 
V.  So.  B.  Co.,  202  U.  S.  543,  26  Sup.  Ct.  R.  (U.  S.)  722;  Houston  & 
T.  C.  R.  Co.  V  Mayes,  201  U  S.  321,  26  Sup.  Ct.  E.  (U.  S.)  491. 

The  creation  of  a  state  railroad  commission,  with  power  to  classify 
and  regulate  rates,  is  within  the  power  of  the  Texas  Legislature. — 
Beagan  v.  Farmers'  Loan  &  T.  Co.,  154  U.  S.  362, 14  Sup.  Ct.  E.  (TJ.  S.) 
1047. 

Eailroad  corporations  are  subject  to  legislative  control  in  all  respects 
necessary  to  protect  the  public  against  danger,  injuries,  and  oppres- 
sion, and  the  state  may  exercise  this  control  through  boards  of  com- 
missioners.—  New  YorTc  &  N.  E.  B.  Co.  v.  Bristol,  151  U.  S.  556,  14 
Sup.  Ct.  E.  (U.  S.)  437. 

A  state  may  give  a  state  commission  power  over  railway  rates  and 
service.—  Georgia  B.  &  B.  Co.  v.  Smith,  128  U.  S.  174,  9  Sup.  Ct.  E. 
(U.  S.)  47,  affg.  s.  c.  70  Ga.  694. 

The  statute  of  Mississippi  creating  a  railroad  commission  and 
charging  it  with  the  duty  of  supervising  railroads,  is  constitutional. — 
Stone  V.  Farmers'  L.  &  T.  Co.,  116  U.  S.  307,  6  Sup.  Ct.  E.  (U.  S.) 
534,  388,  1191. 

It  is  within  the  constitutional  powers  of  a  state  to  regulate  freight 
.■and  passenger  tariffs  by  a  state  railroad  commission. —  Trammel  v.  Dins- 
more,  102  Fed.  794,  revg.  s.  c.  92  Fed.  714. 

The  legislature  may  delegate  the  exercise  of  its  powers  as  to  regulating 
and  establishing  rates,  in  matters  of  detail,  to  an  administrative  board 
of  its  own  creation. —  Western  Union  Tel.  Go.  v.  Myatt,  98  Fed.  335. 

The  state  may  regulate  railroad  rates,  etc.,  by  commission, —  Southern 
Pac.  B.  Co.  v.  Board  of  B.  B.  Comrs.,  78  Fed.  236. 

The  establishment  of  a  commission,  whose  duty  is  to  see  to  it  that 
railroad  rates  for  the  transportation  of  freight  and  passengers  are  just 
and  reasonable,  is  clearly  within  the  constitutional  rights  of  the  states. — 
Clyde  V.  Richmond  &  D.  B.  Co.,  57  Fed.  436. 

The  act  creating  a  railroad  commission  in  Tennessee  held  uncon- 
stitutional and  ineffectual  and  the  commission  plan  of  regulation  dis- 
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approved. —  Louisville  &  N.  R.  Go.  v.  B.  R.  Commission  of  Tenn.,  19 
Fed.  679. 

The  act  of  the  Gfeorgia  legislature  forbidding  imreasonable  or  dis- 
criminatory rates,  and  providing  for  a  commission  to  prescribe  just 
and  reasonable  rates,  is  constitutional. —  Tilley  v.  Savannah,  F.  &  W.. 
R.  Co.,  5  Fed.  641. 

The  legislature  may  delegate  to  a  commission  created  by  it  the  power 
to  fix  the  maximum  rates  to  be  charged  by  gas  and  electrical  corpora- 
tions.—  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  191  N.  Y. 
123,  83  N.  E.  693,  revg.  s.  c.  122  App.  Div.  (N.  Y.)  203,  107  N.  Y.  Sup. 
341, 

The  Eapid  Transit  Act  of  1894  is  constitutional. —  Sun  Publishing 
Assn.  V.  Mayor,  152  N.  Y.  257,  4'B  N.  E.  499,  37  L.  E.  A.  788,  afig.  s.  c. 
8  App.  Div.  (N.  Y.)  230,  40  N.  Y.  Supp.  607. 

The  power  of  the  state  to  fix  rates  may  be  exercised  by,  a  commis- 
sion provided  there  is  a  standard  fixed  by  which  the  commission  is  to 
be  guided. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  <&  P.  Co.,  122 
App.  Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341,  revd.  on  other  points,  191 
N.  Y.  123,  89  N.  E.  693. 

A  Georgia  act  forbidding  unjust  discriminations,  and  creating  a 
state  railroad  commission,  is  constitutional.  In  the  exercise  of  its 
power  over  rates,  etc.,  it  was  not  expected  the  legislature  should  do 
more  than  pass  laws  to  bring  about  the  ends  in  view.  The  commis- 
sioners are  officers  clothed  with  power  sufficient  to  effectually  execute 
the  law.  Legislative  grants  of  power  to  the  officers  of  the  law,  to 
make  rules  and  regulations  which  are  to  have  the  force  and  effect  of 
laws,  are  common  and  valid. —  Georgia  R.  &  B.  Co.  v.  Smith,  70  Ga. 
694;  affd.  128  U.  S.  174,  9  Sup.  Ct.  E.  (U.  S.)  47. 

The  legislature  of  a  state  has  the  power  to  regulate  charges  by  car- 
riers, and,  having  such  power,  may  confer  it  upon  a  municipality. — 
Chicago  U.  Traction  Co.  v.  City  of  Chicago,  199  111.  484,  65  N.  E. 
451,  59  L.  E.  A.  631. 

Since  railroads  take  their  charters  subject  to  the  common  law  prin- 
ciples forbidding  discriminations,  excessive  charges,  etc.,  the  legis- 
lature may  prescribe  the  methods  and  agencies  to  be  used  in  enforcing 
these  common  law  duties. —  Chicago  <&  A.  B.  Co.  v.  People,  67  111.  1. 

The  Indiana  Eailroad  Commission  Act  is  constitutional. —  Chicago, 
I.  £  L.  R.  Co.  V.  R.  R.  Commission,  38  Ind.  App.  439,  78  N.  E.  338. 

It  is  constitutional  to  vest  a  state  railroad  commission  with  power 
to  permit  roads  to  charge  less  for  a  longer  than  for  a  shorter  distance. 
—  Louisville  &  N.  R.  Co.  v.  Commonwealth,  106  Ky.  633,  21  Ky.  L.  E. 
232,  51  S.  W.  164,  1012. 
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Questions  of  what  tolls  may  be  ehiarged  on  a  higliway,  -wbeti  more 
may  be  charged  for  a  longer  than  for  a  shorter  haul,  etc.,  were  not,  at 
common  law,  subjects  of  judicial  cognizance,  and  the  state  may,  in  the 
exercise  of  its  police  power,  commit  the  decision  of  these  questions  to 
other  branches  of  the  government  than  the  judiciary.  It  may  create 
special  agencies  for  the  determinatiop  of  such  matters,  and  make  their, 
judgments  final. —  Illinois  Cent.  R.  Co.  T.  Commonwealth,  23  Ky.  L.  R. 
1159,  64  S.  W.  975. 

A  Maine  statute  empowering  the  railroad  commissioners  to  require 
railroads  to  build  stations  at  specified  points,  is  constitutional. —  Bail- 
road  Comrs.  V.  P.  &  0.  C.  B.  Co.,  63  Me.  269. 

As  the  legislature  has  power  itself  to  regulate  charges  by  railroads, 
it  can  delegate  to  a  commission  the  power  of  fixing  such  charges. — 
State  V.  Ch.  M.  &  8t.  P.  R.  Co.,  38  Minn.  281,  37  N.  W.  782,  revd>.  on 
other  grounds,  134  U.  S.  418,  10  Sup.  Ct.  E.  (TJ.  S.)  462,  702. 

Legislative  powers  as  to  railroad  corporations  may  not  be  vested  in  a 
commission.— Stef  6  v.  Gt.  Northern  R.  Co.,  100  Minn.  445,  111  N.  W.  289. 

A  state  may  exercise  through  a  commission  its  power  to  regulate  rail- 
road corporations. —  Stone  v.  Yazoo  &  M.  V.  B.  Co.,  62  Miss.  607. 

The  legislature  has  power  to  supervise,  regulate  and  control  the  rates 
and  conduct  of  common  carriers,  and  this  regulation  may  be  exercised 
either  directly  or  through  a  commission. —  Corporation  Commission  V. 
Atlantic  C.  L.  B.  Co..  139  N.  C.  126,  51  S.  E.  793. 

The  act  of  the  ISTorth  Carolina  legislature  creating  a  state  railroad  com- 
mission, with  power  to  prevent  excessive  rates,  is  valid. —  Atlantic  Ex- 
press Co.  V.  Wilmington  &  W.  B.  Co.,  Ill  N.  C.  463,  16  S.  E.  393, 
18  L.  E.  A.  393n. 

The  North  Carolina  legislature  may  confer  judicial  powers  on  a 
state  railroad  commission,  under  the  constitutional  provision  authoriz- 
ing it  to  establish  courts  inferior  to  the  Supreme  Court. — Atlantic  Exp. 
Co.  V.  Wilmington  &  W.  B.  Co.,  Ill  N.  C.  463,  16  S.  E.  393,  18  L.  E.  A. 
.393n. 

The  act  creating  the  State  Corporation  Commission  of  Virginia  up- 
held and  interpreted. — Atlantic  C.  L.  B.  Co.  v.  Commonwealth,  102  Va. 
599,  46  S.  E.  911. 

The  power  of  the  state  to  prescribe  reasonable  charges  is  in  its  nature 
legislative,  and  has  always  been  exercised  either  directly  by  the  l^s- 
laiture  or  by  delegation  to  municipalities  or  other  appropriate  agencies. — 
City  of  Madison  v.  Madison  Qas  &  Elec.  Co.,  129  Wis.  249,  108  N.  W.  65. 
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[15]    Commissions  as  administrative  bodies. 

What  powers  are  legislative,  see  post,  note  [18]. 
What  powers  are  judicial,  see  iwat,  note  [19]. 

The  Mississippi  Railroad  Commission  is  not  a  court  but  a  mere  ad- 
ministrative agency  of  the  state. —  Mississippi  B.  B.  Commission  v.  III. 
Cent.  B.  Co.,  203  U.  S.    335,  27  Sup.  Ot.  R.  (U.  S.)  90. 

The  State  Railroad  Commission,  created  by  the  Texas  Legislature  by 
its  act  of  April  3,  1891,  is  an  administrative  board,  created  to  carry 
out  the  will  of  the  state  as  expressed  by  its  legislation. —  Beagan  v. 
Farmers'  Loan  &  T.  Co.,  154  TJ.  S.  362,  14  Sup.  Ct.  R.  (U.  S.)  1047. 

The  Interstate  Commerce  Commission  is  not  a  court  but  is  an  admin- 
istrative body  exercising  powers  which  are  quasi  judicial. —  Interst. 
Com.  Commission  V.  C.  N.  0.  &  T.  P.  B.  Co.,  64  Ted.  981. 

The  Interstate  Commerce  Commission  is  not  an  "  inferior  court," 
vested  with  judicial  functions,  but  is  a  body  invested  only  with  adminis- 
trative powers  of  supervision  and  investigation. —  Kentucky  &  I.  Bridge 
Co.  v.  L.  &  N.  B.  Co.,  37  Fed.  567,  2  L.  R.  A.  289. 

The  Interstate  Commerce  Commission  is  not  a  court,  but  a  special 
tribunal  whose  duties  though  largely  administrative  are  sometimes  semi 
or  quasi  judicial. —  Toledo  Prod.  Exch.  &  E.  Kemble  v.  L.  S.  &  M.  8.  B. 
Co.,  2  Inters.  Com.  R.  492,  569,  3  Inters.  Com.  R.  830,  5  I.  0.  C.  R.  166. 

Members  of  the  Board  of  Health  of  the  city  of  New  York  are  ad- 
ministrative, not  judicial  officers. —  People  ex  rel.  Lodges  v.  Dept.  of 
Health,  189  N.  Y.  187. 

The  functions  of  a  municipal  civil  service  commisBion,  although  in- 
volving the  exercise  of  judgment  and  discretion,  are  more  of  a  legis- 
lative and  executive  character,  than  judicial  or  quasi  judicial. —  People 
ex  rel.  Schau  v.  McWilliams,  185  N.  Y.  92,  77  N.  E.  785. 

The  military  board  of  examination  is  a  judicial  body. — ■  People  ex  rel. 
Smith  v.  Hoffman,  166  N.  Y.  462,  60  K  E.  187,  54  L.  R.  A.  597. 

The  Board  of  Railroad  Commissioners  of  Connecticut  is  not  a  judicial 
tribunal.  Its  duties  are  not,  except  in  a  very  limited  sense,  judicial. 
It  stands  in  place  of  the  legislature  between  corporations  and  the 
public  and  supervises  the  exercise  of  corporate  powers,  so  no  injustice 
may  be  done.  Its  duties  are  such  as  pertain  to  the  administrative 
powers  of  the  legislature  itself.—  State  v.  N.  H.  &  N.  B.  Co.,  43  Conn. 
351,  affd.,  104  U.  S.  1. 

The  railroad  commisisioners  of  Florida  are  statutory  officers  whose 
powers  are  those  and  only  those  which  are  conferred  upon  them  expressly 
or  impliedly  by  the  statutes  of  the  state. —  State  v.  Atlantic  C.  L.  B.  Co., 
51  Fla.  578,  40  So.  875. 
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The  Louisiana  Railroad  Commission  is  an  administpative  board 
created  by  the  state  for  carrying  into  effect  the  will  of  the  state  as 
expressed  by  its  legislature. —  Morgan's  L.  &  T.  B.  &  8.  S.  Co.  v.  B.  R. 
Commission,  109  La.  24Y,  33  So.  214. 

The  Mississippi  Eailroad  Commission  is  not  a  court  but  purely  am 
administrative  agency. —  Western  U.  Tel.  Co.  v.  B.  B.  Commission,  Y4 

Miss.  80,  21  So.  15. 

The  railroad  commission  of  North  Carolina  is  an  administrative  and 
not  a  judicial  body.—  Caldwell  v.  Wilson,  121  N.  0.  425,  28  S.  E.  554. 

[16]    Division  of  the  po^^ers  of  government. 

The  object  of  a  written  constitution  is  to  regulate,  define  and  limit 
the  powers  of  government  by  assigning  to  the  executive,  legislative  and 
judicial  branches  distinct  and  indiependent  ix>weps.  The  safety  of  free 
govemmeat  rests  upon  the  independence  of  each  branch  and  the  even 
balance  of  power  between  tlie  three.  Unite  any  two  of  them  and  they 
will  absorb  the  third  with  absolute  power  as  a  result.  Weaken  any 
one  of  them  by  making  it  unduly  dependent  on  the  others,  and  a  tend- 
ency to  the  same  evil  follows.  It  is  a  fundamental  principle  of  the 
organic  law  that  each  department  should  be  free  from  interference  in 
the  discharge  of  its  peculiar  duties,  by  either  of  the  others. —  People 
ex  rel.  Burly  v.  Rowland,  155  N.  Y.  270,  49  N.  E.  775. 

It  is  a  part  of  our  state  system  to  commit  many  governmental  powers, 
involving  judicial,  executive  and  ministerial  functions,  to  a  single  officer, 
or  a  board  or  commission,  the  exercise  of  the  executive  or  ministerial 
duty  being  in  some  cases  dependent  upon  the  exercise  of  the  judicial 
function.  Our  Constitution,  unlike  that  of  the  United  States,  does  not 
commit  the  whole  judicial  power  to  the  courts  in  the  first  instance. — 
People  ex  rel.  Babylon  B.  Co.  v.  Board  of  B.  B.  Comrs.,  32  App.  Div. 
(N.  Y.)  179,  52  N.  Y.  Supp.  908,  afid.  158  N.  Y.  711,  53  N.  E.  1129. 

[17]    'Whether  legislative  and  judicial  potrers  may  be  delegated. 

See  also,  post,  note  [18]. 

Whether  power  to  punish  for  contempt  can  he  delegated  to  a  commis- 
sion, see  post,  §  19,  note  [8]. 

There  is  no  provision  in  the  Federal  Constitution  which  directly  or 
impliedly  prohibits  a  state,  under  its  own  laws,  from  conferring  upon 
non-judicial  bodies  certain  functions  which  may  be  called  judicial. — 
Consolidated  Bendering  Co.  v.  Vermont,  207  U.  S.  541,  28  Sup.  Ct.  E. 
(U.  S.)  178,  affg.  s.  c.  —  Vt.  — ,  66  Atl.  790. 

The  legislative  power  of  Congress  cannot  be  delegated  to  the  presi- 
dent, but  Congress  may  delegate  discretion  as  to  its  execution. —  Field 
V.  Clark,  143  U.  S.  649, 12  Sup.  Ct  E.  (U.  S.)  495,  afig.  s.  o.  45  Fed.  175, 
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Although  Congress  cannot  delegate  to  the  courts  or  any  other  tribunals 
powers  strictly  and  exclusively  legislative,  and  although  the  line  has  not 
been  exactly  drawn  that  separates  the  important  subjects  which  must  be 
entirely  regulated  by  the  legislature  itself  from  those  of  less  interest 
in  which  a  general  provision  may  be  made,  and  powers  given  to  those 
who  are  to  act  under  such  general  provisions  to  fill  up  the  details. 
Congress  may  del^ate  to  others  powers  which  the  legislature  may  rightly 
exercise  itself,  and  the  maker  of  the  law  may  commit  something  to  the 
discretion  of  the  other  departments. —  Wayman  v.  Southard,  10  Wheaton 
(U.  S.),  1. 

While  it  is  true,  if  the  propositions  are  not  construed  too  broadly,  that 
the  legislative  power  cannot  be  delegated  and  that  rate-making  is  a  leg- 
islative power,  both  propositions  are  liable  to  such  misconstruction.  If 
by  the  second  provision  it  is  intended  to  assert  that  the  rate-making 
powers  is  vested  in  the  legislature,  it  is  true.  But  if  it  is  intended  to  go 
further  and  deny  the  power  of  the  legislature  to  confer  by  general  laws 
upon  other  branches  of  the  legislature,  not  only  the  duty  of  executing  the 
law  but  of  determining  its  application  to  particular  cases,  and  the  form- 
ulation of  the  rules  for  its  exercise,  then  it  is  not  true. — Village  of  Sara- 
toga V.  Saratoga  Gas,  E.  L.  &  P.  Go.,  191  N.  Y.  123,  83  N.  E.  693,  revg. 
s.  c.  122  App.  Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341. 

Legislative  power  caniaot  be  delegated,  but  must  be  exercised  solely 
by  the  legislature. —  Barto  v.  Eimrod,  8  N.  Y.  483;  Rice  v.  Foster,  4 
Harr.  (Del.)  479;  Bradshaw  v.  Lankford,  73  Md.  428,  21  Atl.  66,  11 
L.  E.  A.  582. 

The  legislature  cannot  delegate  to  an  individual  the  authority  to 
determine  by  the  mere  exercise  of  his  Judgment  whether  a  statute  ought 
to  take  effect. —  Barto  v.  Eimrod,  8  N.  Y.  483. 

The  judicial  power  of  the  state  is  exclusively  vested  in  the  officers  or 
bodies  expressly  designated  by  the  Constitution,  and  the  legislature  has 
no  power  to  vest  in  other  bodies  or  departments  of  government  judicial 
powers  or  to  authorize  such  other  departments  or  officers  of  the  govern- 
ment to  issue  process  which  shall  be  due  process  of  law. —  People  ex  rel. 
MacDonald  v.  Leuhischer,  34  App.  Div.  (N.  Y.)  577,  54  N.  Y.  Supp. 
869,  affg.  s.  c.  23  Misc.  (N.  Y.)  495,  51  N.  Y.  Supp.  735. 

The  legislature  may  authorize  a  board  to  make  rules  and  regulations 
as  acts  of  executive  administration,  but  it  cannot  authorize  it  to  declare 
what  shall  be  a  misdemeanor  or  impose  a  penalty. —  Harhor  Comrs.  v. 
Bedwood  Co.,  88  Cal.  491,  26  Pac.  375. 

A  legislature  may  create  boards  or  commissions  in  the  administration 
of  the  government,  and  invest  them  with  such  legislative  powers  as 
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shall  be  appropriate  and  necessary  to  effectuate  the  objects  of  their 
creation. —  People  v.  Harper,  91  lU.  357. 

The  legislative  power  to  tax  cannot,  without  the  consent  of  the  people, 
be  delegated  to  any  body  or  persons  not  elected  by,  and  immediately 
responsible  to,  the  people. —  State  v.  Des  Moines,  103  Iowa,  Y6,  72  N.  W. 
639,  39  L.  E.  A.  285. 

An  act  of  the  Michigan  legislature  creating  an  appointive  Board  of 
Park  Commissioners  and  delegating  to  it  discretionary  powers,  not 
merely  administrative,  including  the  power  to  create  an  indebtedness, 
is  unconstitutional. —  People  v.  Detroit,  28  Mich.  228. 

The  legislature  may  delegate  to  a  commission  the  power  to  determine 
some  fact  on  which  the  statute  makes  its  own  action  depend. —  Elwell  v. 
Comstoch,  99  Minn.  261,  109  N.  W.  698. 

Delegation  of  legislative  powers'  to  a  district  court  is  unconstitu- 
tional.—^S'io/ie  V.  Simmons,  32  Minn.  540,  21  N.  "W.  750. 

The  legislature  may  not  delegate  to  a  commission  created  by  it  the 
legislative  power  to  detemdne,  in  its  judgment  and  discretion,  whether 
or  not  there  shall  be  an  increase  of  the  capital  stock  of  a  corporation  in 
any  case,  and  to  prescribe  the  manner  in  which  and  the  terms  on  which 
the  same  may  be  made,  if  allo^ved,  for  that  would  be  unconstitutional, 
as  a  delegation  of  legislative  power  to  an  administrative  tribunal.  The 
legislature  raay  validly  delegate  to  a  commission  the  administrative 
duty  of  determining  the  facts  on  each  application  of  a  corporation  to 
be  allowed  to  increase  its  capital  stock,  and,  if  the  facts  bring  the 
application  within  the  terms,  conddtions  and  limitations,  upon  which 
existing  statutes  authorize  an  increase,  allow  it;  otherwise,  deny  it. — 
State  v.  Gt.  Northern  E.  Co.,  100  Minn.  445,  111  N.  W.  289. 

The  legislature  cannot  delegate  its  law-making  power,  but  it  can  malce 
a  law  to  delegate  a  power  to  determine  some  fact  or  state  of  things 
upon  which  the  law  makes,  or  intends  to  make  it  own  action  depend. — 
Loche's  Appeal,  72  Pa.  494. 

The  universal  construction  of  the  maxims  that  the  "  legislative,  exec- 
utive and  judiciary  departments  shall  be  separate  and  distinct "  has  been 
that  the  whole  power  of  one  of  these  departments  should  not  bd  exercised 
by  the  same  bands  which  possess  the  whole  power  of  either  of  the 
other  departments,  but  that  either  department  may  exercise  the  powers 
of  another  to  a  limited  extent.  The  act  creating  the  State  Corporation 
Commission  of  Virginia  is  not  unconstitutional  because  it  clothes  that 
body  with  certain  legislative,  judical  and  executive  powers. — Winchester 
&  S.  B.  Co.  v.  Commonwealth,  106  Va.  264,  55  S.  E.  692. 
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[18]    What  poirers  are  legislative. 

Schedule-maJcmg   power  of   carriers  not   legislative, —  see  post,  §   28, 

note  [3.] 
Granting  of  franchises  a  legislative  function,  see  post,  §  53,  note  [13]. 

The  Federal  Safety  Appliance  Law,  §  5,  authorized  the  American 
Eailway  Association  to  designate  to  the  Interstate  Commerce  Commis- 
sion the  standard  height  of  draw  bars  for  freight  cars  and  provided  that 
upon  such  designation  by  the  Association,  the  Commission  should  give 
notice  to  all  common  carriers  of  the  standard  so  fixed. —  Held,  that  this 
section  was  not  invalid  as  delegating  legislative  power  to  the  Association 
or  the  Commission.—  St.  Louis  &  I.  M.  R.  Co.  v.  Taylor,  SilO  U.  S.  281, 
28  Sup.  Ot.  E.  (U.  S.)  616. 

The  powers  conferred  on  the  Interstate  Commerce  Commission  as  to 
uniformity  of  rates  are  administrative. —  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  E.  (U.  S.)  350,  revg.  s.  o.  12 
Tex.  Ct.  E.  498,  85  S.  W.  1052. 

By  a  general  statute  Congress  declared  in  effect  that  navigation  in 
rivers  should  be  freed  from  unreasonable  obstructions  arising  from 
bridges  of  insufficient  height,  width  of  span,  etc.  It  imposed  on  the 
Secretary  of  War  the  duty  of  ascertaining  what  particular  cases  come 
within  the  rule  prescribed  by  Congress,  as  well  as  the  duty  of  enforcing 
the  rule  in  such  cases. —  Held,  that  this  was  not  a  delegation  of  legis- 
lative power.—  Union  Bridge  Go.  v.  U.  8.,  204  U.  S.  364,  27  Sup.  Ct.  E. 
(U.  S.)  367. 

Where  a  statute  declares  the  general  rules  and  principles,  provides  the 
inethods  of  procedure  and  acts  upon  the  subject  as  far  as  possible,  and 
leaves  to  executive  officers  the  duty  of  applying  the  rules  and  principles 
and  bringing  about  the  results  pointed  out,  it  is  not  unconstitutional  as 
vesting  executive  officers  with  legislative  functions. —  Buttfield  v.  Strana- 
han,  192  U.  S.  470,  24  Sup.  Ct.  E.  (U.  S.)  349;  Field  v.  Clarh,  143 
r.  S.  649,  12  Sup.  Ct.  E.  (U.  S.)  495. 

The  power  to  prescribe  a  tariff  of  rates  for  carriage  by  a  common 
carrier  is  a  legislative  and  not  administrative  or  judicial  function. — 
Interst.  Com.  Commission  v.  C.  N.  0.  S  T.  P.  R.  Co.,  167  U.  S.  479, 
17  Sup.  Ct.  E.  (U.  S.)  896. 

Authorizing  common  carriers  to  establish  rates  which,  when  published 
and  filed,  shall  be  the  lawful  rates,  does  not  confer  legislative  power  on 
the  carrier.—  U.  S.  v.  Standard  Oil  Co.,  155  Fed.  305. 

The  power  is  legislative  which  defines  rights,  permits  things  to  be 
done,  or  prohibits  the  doing  thereof. —  U.  S.  v.  Matthews,  146  Fed.  306. 

An  act  making  it  a  criminal  offense  to  violate  any  rule  or  regulation 
made  by  the  Secretary  of  the  Interior  for  the  protection  of  the  forest 
preserves,  is  void,  as  an  attempted  delegation  of  legislative  power.     The 
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legislature  may  authorize  other  officers  to  make  rules  and  regulations 
for  carrying  its  laws  into  effect,  but  it  cannot  leave  a  statute  to  be 
enlarged  upon  or  defined  by  an  administrative  or  judicial  officer. —  TJ.  8. 
V.  Matthews,  146  Fed.  306. 

The  giving  of  a  franchise,  consents,  etc.,  and  the  performing  of  such 
acts  as  the  state  has  declared  to  be  necessary  in  order  to  create  a  fran- 
chise, are  legislative  powers  and  functions. —  Ghee  v.  Northern  Union 
Gas  Co.,  158  N.  Y.  510,  53  IST.  E.  692. 

An  Act  provided,  among  other  things,  that  "  at  a  point  where  a 
street  *  *  *  or  traveled  way  is  crossed  at  the  same  level  by  a  rail- 
road *  *  *  the  Supreme  Court  or  County  Court  may,  upon  the 
application  of  the  local  authorities  and  upon  ten  days'  notice  to  the 
railroad  corporation  whose  road  so  crosses,  order  *  *  *  that  gates 
shall  be  erected  across  such  streets,"  etc. —  Held,  that  the  Act  was  not 
invalid  as  delegating  legislative  powers  to  the  courts,  as  no  legislative 
power  is  given  to  the  courts',  but  the  statute  makes  the  erection  and 
operation  of  gates  dependent  upon  the  necessity  of  them  for  safe  travel, 
such  necessity  to  be  determined  by  the  courts. —  People  v.  L.  I.  B.  B.  Co., 
134  N.  Y.  506,  31  N.  E.  873. 

Authorizing  the  N.  Y.  Board  of  Railroad  Commissioners  to  grant  a 
certificate  that  no  public  interests  require  an  extension  of  railroad  pro- 
vided for  in  a  corporate  charter,  and  making  such  certificate  a  bar  to 
any  attempt  to  annul  the  charter  of  such  railroad  for  failure  to  make 
such  extension,  delegated  no  legislative  power  to  such  Board. —  People 
V.  Ulster  &  D.  B.  Co.,  128  N.  Y.  240,  28  N.  E.  635. 

Giving  the  commissioners  under  the  Rapid  Transit  Act  of  1875  power 
to  determine  on  the  necessity  of  railways,  fix  routes,  prescribe  the  plan 
of  their  ooiistruction  and  operation,  etc.,  confers  no  legislative  power 
upon  the  commissioners,  who  simply  perform  administrative  acts  in 
carrying  tlie  law  into  effect  and  applying  it. —  Matter  of  N.  Y.  El.  B. 
Co.,  70  N.  Y.  327,  3  Abb.  N.  C.  (N.  Y.)  401,  affg.  s.  c.  7  Hun  (N.  Y.), 
239. 

The  fixing  of  rates  for  public  service  corporations  is  a  legislative 
function. —  Brooklyn  Union  Gas  Co.  v.  New  Yorh,  115  App.  Div.  (N.  Y.) 
69,  100  ]S[.  Y.  Supp.  625,  affd.  188  N.  Y.  334,  81  N.  E.  141. 

The  power  to  establish  a  tariff  of  rates  is  a  legislative  function. — 
Village  of  Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  122  App. 
Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341,  revd.  on  other  points,  191  N.  Y. 
123,  83  N.  E.  693.  Steenerson  v.  Gt.  Northern  B.  Co.,  69  Minn.  353, 
72  N.  W.  713. 

An  act  granting  power  to  a  commissioner  to  be  exercised  on  conditiona 
and  in  the  general  manner  prescribed  by  the  legislature,  is  not  a  dele- 
gation of  legislative  power. —  Grant  v.  Courier,  24  Barb.  (N.  Y.)  232. 
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An  act  of  the  legislature  provided  that  the  electors  of  the  state,  at 
the  next  annual  election,  should  determine  whether  such  act  should  or 
should  not  become  a  law. —  Held,  that  the  act  was  not  unconstitutional 
as  an  attempt  to  delegate  legislative  power  to  the  people. —  Johnson  v. 
Bich,  9  Barb.  (N.  Y.)  680. 

Vesting  the  state  railroad  commission  with  power  to  fix  reasonable 
rates  is  not  unconstitutional  as  a  delegation  of  legislative  or  judicial 
power.—  Starrs  v.  Pensacola  &  A.  E.  Co.,  29  Fla.  617,  11  So.  226. 

Giving  a  state  railroad  commission  power  to  fix  rates  is  not  a  dele- 
gation of  legislative  power. —  Railroad  Comrs.  v.  Pensacola  <&  A.  B.  Co., 
24  Fla.  417,  5  So.  129,  2  L.  E.  A.  504. 

The  powers  vested  in  the  Georgia  railroad  commissioners  are  not  leg- 
islative. The  difference  between  the  power  to  pass  a  law  and  the  power 
to  adopt  rules  and  regulations  to  carry  into  effect  a  law  already  passed, 
is  apparent.—  Georgia  R.  &  B.  Co.  v.  Smith,  70  Ga.  694,  affd.  128  IT.  S. 
174,  9  Sup.  Ct.  R.  (TJ.  S.)  47. 

Giving  the  inspector  of  factories  the  discretion  as  tO'  the  number,  loca- 
tion, construction,  etc.,  of  fire  escapes  on  buildings,  does'  not  render  the 
Illinois  Act  of  1897  unconstitutional,  as  delegating  legislative  power  to 
an  administrative  officer. — Arms  v.  Ayer,  192  111.  601,  61  N.  E.  851,  58 
L.  E.  A.  277. 

A  statute  of  Illinois  authorizing  a  commission  to  fix  a  schedule  of 
maximum  rates  for  all  railroads  within  the  state  is  not  unconstitutiorual 
as  an  attempted  delegation  of  legislative  power. —  Chicago,  B.  &  Q.  R. 
Co.  V.  Jones.  149  111.  .361,  37  N.  E.  247,  24  L.  E.  A.  141. 

A  statute  which  provides  that  railroads  shall  issue  mileage  books,  but 
permits  the  railroad  commission  to  excuse  any  railroad  from  issuing 
such  books  where  public  welfare  or  the  financial  condition  of  the  road 
justifies,  is  not  unconstitutional  on  the  ground  that  it  contains  a  delega- 
tion of  legislative  power  to  the  railroad  commission. —  Attorney  Gen.  V. 
Old  Colony  B.  Co.,  160  Mass.  62,  35  IST.  E.  252,  22  L.  E.  A.  112. 

A  statute  requiring  a  carrier  to  build  a  station-house  may  require  such 
structure  to  be  "  commodious "  in  the  opinion  of  commissioners  ap- 
]xiinted  by  the  court. — Commonwealth  v.  Eastern  B.  Co.,  103  Mass.  254. 

A  statute  authorizing  a  commission,  in  its  discretion,  to  permit  a  rail- 
way corporation  to  increase  its  capital  stock,  is  void  as  a  delegation  of 
legislative  power. —  State  v.  Gt.  Northern  B.  Co.,  100  Minn.  445,  111  N. 
W.  289. 

An  act  empowering  the  state  insurance  commissioner  to  determine 
what  provisions  of  insurance  contracts  are  lawful  and  which  are  not,  is 
uncon.stitutional,  as  delegating  legislative  power. —  Anderson  v.  Assur- 
ance Co.,  59  Minn.  182,  60  N.  W.  1095,  63  N.  "W.  241,  28  L.  E.  A.  609, 
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The  grant  by  a  legislature  of  authority  to  a  oommission  to  fix  and  de- 
termine rates  is  not  objectionable  as  a  delegation  of  l^islative  power,  as 
the  commission  is  administrative  merely. —  State  v.  Ch.  M.  &  St.  P.  R. 
Co.,  38  Minn.  281;  revd.  on  other  grounds,  134  U.  S.  418,  10  Sup.  Ct.  K. 
(IJ.  S.)  462,  702. 

An  act  authorizing  the  Railroad  and  Warehouse  Commission  to  find 
and  determine  whether  the  tariffs  of  rates,  classifications,  etc.,  are  just 
and  reasonable,  and  if  not,  to  compel  the  carrier  to  make  them  so,  does 
not  delegate  legislative  power. —  State  v.  Ch.  M.  &  St.  P.  B.  Co.,  38 
Minn.  281,  37  N.  W.  282 ;  revd.  on  other  grounds,  134  U.  S.  418,  10  Sup. 
Ct.  E.  CU.  S.)  462,  702. 

Giving  a  state  railroad  eommission  power  to  determine  what  are  equal 
and  reasonable  rates  is  not  a  delegation  of  legislative  power. —  State 
V.  Ch.  M.  &  St.  P.  B.  Co.,  38  Minn.  281,  37  N.  W.  782;  revd.  134 
U.  S.  418. 

A  statute  giving  to  the  Board  of  Agriculture  of  North  Carolina  power 
to  regulate  the  transportation  of  cattle  is  not  invalid  as  an  unlawful 
delegation  of  legislative  power. —  State  v.  So.  B.  Co.,  141  N.  C.  846;  54 
S.  E.  294. 

The  power  to  fix  rates  is  a  legislative  function  which  the  courts'  cannot 
exercise.—  Griifin  v.  Water  Co.,  122  N.  C.  206,  30  S.  ^.  319,  41  L.  E.  A. 
240. 

The  act  of  the  North  Carolina  legislature  creating  a  state  railroad 
commission,  denouncing  excessive  charges,  unjust  discriminations,  etc., 
as  unlawful,  and  authorizing  the  commission  to  "  make  such  just  and 
reasonable  rules  and  regulations  as  may  be  necessary  for  preventing  the 
same,"  does  not  confer  on  that  body  anything  of  legislative  power. —  At- 
lantic Exp.  Go.  V.  Wilmington  &  W.  B.  Co.,  Ill  N.  C.  463,  16  S.  E.  393, 
18  L.  E.  A.  393n. 

The  power  to  determine  how  much  money  shall  be  spent  for  public 
buildings,  is  purely  legislative  and  cannot  be  delegated. —  State  v.  Budge, 
14  N.  Dak.  532,  105  N.  W.  724. 

[19]    'What  po'nrers  are  judicial. 

Power  to  punish  for  contempt  a  judicial  function, —  see  post,  §  19, 
note  [8]. 

By  a  general  statute  Congress  declared  in  effect  that  navigation  in 
rivers  should  be  freed  from  unreasonable  obstructions  arising  from 
bridges  of  insufficient  height,  width  of  span,  etc.  It  imposed  on  the 
Secretary  of  War  the  duty  of  ascertaining  what  particular  cases  come 
within  the  rule  prescribed  by  Congress,  as  well  as  the  duty  of  enforcing 
the  rule  in  such  cases. —  Held,  that  this  was  not  a  delegation  of  judicial 
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power.—  Union  Bridge  Co.  v.  U.  S.,  204  U.  S.  364,  2Y  Sup.  Ct.  E.  (TJ. 
S.)  367. 

Whether  or  not  a  given  rate  is  reasonable  and  just,  or  whether  it  is 
unjustly  discriminatory  or  prejudicial,  are  clearly  judicial  questions. — 
Jewett  V.  Ch.  M.  &  Si.  P.  R.  Co.,  156  Fed.  160. 

In  consenting,  under  N.  Y.  E.  E.  L.,  §  34,  to  the  discontinuance  of  a 
station,  the  N.  Y.  Board  of  Eailroad  Commissioners  acted  judicially. 
The  action  of  the  board  clearly  was  not  legislative,  for  it  was  not  in  the 
nature  of  making  a  law,  but  of  determining  a  controversy.  It  was  not 
ministerial,  because  the  commissioners  were  not  required  by  law  to  do 
a  specified  act  in  a  specified  way  upon  a  given  state  of  facts  without 
regard  to  their  own  judgment  as  to  the  propriety  of  the  act,  and  with  no 
power  to  exercise  discretion.  It  was,  however,  judicial,  because  the  law 
impliedly  required  them  to  decide  upon  a  question  of  fact  and  to  ex- 
ercise their  judgment  upon  evidence  in  determining  whether  the  con- 
sent should  be  given  or  not.—  People  ex  rel.  Loughran  v.  Board  of  R.  R. 
Comrs.,  158  N.  Y.  421,  53  N.  E.  163,  affg.  s.  c.  32  App.  Div.  (N.  Y.)  158, 
52  ISr.  Y.  Supp.  901. 

When  the  law  requires  a  public  officer  to  do  a  specified  act,  in  a  speci- 
fied way,  upon  a  conceded  state  of  facts,  without  regard  to  his  own  judg- 
ment as  to  the  propriety  of  the  act  and  with  no  power  to  exercise  dis- 
cretion, the  duty  is  regarded  as  ministerial  in  character.  When,  how- 
ever, the  law  requires  a  judicial  determination  to  be  made,  such  as  the 
decisdon  of  a  question  of  fact  or  the  exercise  of  judgment  in  deciding 
whether  the  act  should  be  done  or  not,  the  duty  is  regarded  as  judicial. 
—  People  ex  rel.  Harris  v.  Comrs.,  149  N.  Y.  26,  43  N.  E.  418. 

Authorizing  the  New  York  Board  of  Eailroad  Commissioners  to  grant 
a  certificate  that  no  public  interests  require  an  extension  of  a  railroad  pro- 
vided for  in  a  corporate  charter,  and  making  such  certificate  a  bar  to 
any  attempt  to  annul  the  charter  of  such  railroad  for  failure  to  make 
such  extension,  conferred  no  judicial  functions  upon  snch  board. — 
People  V.  Ulster  &  D.  R.  Co.,  128  N.  Y.  240,  28  IST.  E.  635. 

Decisions  of  the  ComToissioners  of  the  Land  Office  upon  questions  of 
fact  are  judicial. —  People  ex  rel.  Burnham  v.  Jones,  112  N.  Y.  597,  20 
N.  E.  577. 

Where  a  subordinate  body  Is  vested  with  power  to  determine  a  ques- 
tion of  fact,  the  duty  is  judicial. — •  People  ex  rel.  Francis  v.  Common 
Council,  78  N.  Y.  33,  revg.  s.  c.  18  Hun  (N.  Y.),  20. 

That  a  public  officer  or  board  exercises  judgment  and  discretion  in  the 
discharge  of  his  duties,  does  not  make  his  actions  or  powers  judicial  in 
their  nature. —  People  ex  rel.  Corwin  v.  Walter,  68  N.  Y.  403. 

The  powers  conferred  upon  the  Board  of  Commissioners  of  the  Metro- 
politan Sanitary  District  of  New  York  are  not  judicial,  but  administra- 
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tive,  in  their  nature. —  Metropolitan  Board  of  Health  v.  Heicter,  3Y  N. 
T.  661. 

The  powers  vested  in  the  Commissioners  of  Pilots  of  New  York  har- 
bor, being  discretionary,  are  judicial  in  their  nature. —  Board  of  Comrs. 
of  Pilots  V.  Vanderlilt,  31  N.  Y.  265,  affg.  2  Eobt.  (N.  Y.)  367. 

Greater  N.  Y.  Oh.,  §  119,  authorizing  commissioners  of  accounts  ap- 
pointed by  the  mayor  to  examine  the  accounts  of  municipal  officers,  and 
take  testimony  under  oath,  is  not  void  as  conferring  judicial  powers. — 
Matter  of  Hertle  (In  re  Ahearn),  120  App.  Div.  (N.  Y.)  Y17,  105  N.  Y. 
1022. 

The  action  of  the  N.  Y.  Board  of  Railroad  Commissioners,  under  N. 
Y.  R.  E.  L.,  §  100,  in  permitting  a  railroad  to  change  its  motive  power, 
was  not  legislative,  since  it  was  not  law-making  in  its  nature.  It  was 
not  executive  or  ministerial,  because  the  statute  does  not  prescribe  that 
the  board  shall  approve  the  application  or  disapprove  it,  according  as  cer- 
tain consents  shall  be  given  or  withheld,  or  certain  formal  proofs  madfi 
or  left  unmade;  but  it  was  judicial  because  the  statute  makes  the  board 
a  tribunal  to  hear  and  determine  the  matter. —  People  ex  rel.  Babylon  R. 
Co.  V.  Board  of  E.  B.  Gomrs.,  32  App.  Div.  (N.  Y.)  179,  62  N.  Y.  Supp. 
908;  afPd.,  158  N.  Y;  711,  53  K  E.  1129. 

An  act  empowering  the  N.  Y.  Board  of  Railroad  Commissioners  to 
grant  certificates  of  necessity,  is  not  an  assumption  of  judicial  power 
by^the  legislature,  nor  is  it  void  as  conferring  judicial  power  on  an  ad- 
ministrative board. —  People  v.  Ulster  &  D.  B.  .Co.,  58  Hun  (S.  Y.), 
266,  12  N.  Y.  Supp.  303. 

Giving  the  inspector  of  factories  the  discretion  as  to  the  number,  loca- 
tion, construction,  etc.,  of  fire  escapes  on  buildings,  does  not  render  the 
Illinois  Act  of  1897  unconstitutional,  as  delegating  judicial  X)ower  to  an 
administrative  officer.— i_rms  v.  Ayer,  192  111.  601,  61  N.  E.  851,  58  L. 
E.  A.  277. 

The  act  of  setting  aside  a  rate  complained  of,  and  fixing  another,  upon 
evidence  introduced,  upon  a  complaint  filed,  is  the  exercise  of  a  quasi- 
judicial  power. —  Chicago,  I.  &  L.  B.  Co.  v.  B.  B.  Commission,  38  Ind. 
App.  439,  78  N.  E.  338. 

An  act  creating  a  state  railroad  commission  and  authorizing  it  to  fix 
rates  is  not  invalid  because  it  delegates  to  a  non-judicial  body  the 
duty  of  hearing  and  collecting  the  evidence  on  which  a  court  is  to  render 
a  decision. —  Chicago,  I.  &  L.  B.  Co.  v.  B.  B.  Commission,  38  Ind.  App. 
439,  78  W.  E.  338. 

The  fixing  of  rates  is  a  legislative  function,  but  the  determination  of 
the  question  whether  such  rates  are  reasonable,  is  a  judicial  function,  by 
virtue  of  the  constitutional  guaranty  that  no  one  shall  be  deprived  of 
property  without  due  process  of  law. —  Steenerson  v.  Ot.  Northern  R. 
Co.,  69  Minn.  353.  72  N.  W.  713. 
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The  passing  of  an  act  fixing  the  maximum  rates  to  be  charged  by  rail- 
roads is  not  a  usurpation  of  judicial  authority  by  the  legislature. — 
Blahe  v.  Winona  &  St.  P.  B.  Co.,  19  Minn.  418;  affd.,  94  U.  S.  180. 

[20]    Whether  statntes   delegate  legislative,  ezeontlve   or  judicial 
po-wer. 

See  also,  ante,  notes  [19],  [20]. 

The  Interstate  Commerce  Act  is  not  nnconsititutional  as  attempting 
to  vest  judicial  powers  in  the  Interstate  Commerce  Commission,  as  that 
law  does  not  purport  to  deprive  the  courts  of  their  jurisdiction  at  the 
suit  of  a  shipper  to  ultimately  determine  the  question  of  the  reason- 
ableness or  unreasonableness  of  a  rate. —  U,  S.  v.  Standard  Oil  Co.,  155 
Fed.  306. 

The  statute  of  Florida  creating  the  state  railroad  commission  vests 
it  with  executive,  legislative  and  quasi-j\idicial  powers. —  Louisville  & 
N.  R.  Co.  V.  Brown,  123  Fed.  946. 

The  act  creating  the  state  Board  of  Railroad  Commissioners  conferred 
on  it  judicial  powers.—  People  v.  N.  Y.  L.  E.  &  TF.  B,.  Co..  104  N.  Y. 
.58,  9  N.  E.  856. 

The  Eapid  Transit  Act  of  1875  does  not  delegate  legislative  power 
to  the  Board  of  Eapid  Transit  Commissioners. —  Matter  of  Gilbert 
El.  R.  Co.,  70  N.  Y.  361,  3  Abb.  N.  C.  (N.  Y.)  434,  affg.  9  Hun  (N.  Y.) 
303. 


§  5.  ^[Territorial]  Jurisdiction  of  commissions; 
^[pow^ers  of  Board  of  Rapid  Transit  Railroad  Com- 
missioners vested  in  commission  of  the  first  dis- 
trict] .—  The  jurisdiction,  supervision,  powers  and  duties  of  the 
pnblic  service  commission  in  the  first  district  shall  extend  under  this 
act: 

1.  To  railroads  and  street  railroads  lying  exclusively  within  that 
district,  and  to  the  persons  or  corporations  owning',  leasing, 
operating  or  controlling  the  same. 

2.  To  street  railroads  any  portion  of  whose  lines  lies  within  that 
district,  to  all  transportation  of  persons  or  property  thereon  within 
that  district  or  from  a  point  within  either  district  to  a  point  within 
the  other  district,  and  to  the  persons  or  corporations  owning, 
operating,  controlling  or  leasing  the  said  street  railroads;  provided, 
however,  that  the  commission  for  the  second  district  shall  have 
jurisdiction  over  such  portion  of  the  lines  of  said  street  railroads  as 
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lies  within  the  second  district,  and  over  the  persons  or  corporations 
owning,  operating,  controlling  or  leasing  the  same,  so  far  as  con- 
cerns the  construction,  maintenance,  equipment,  terminal  facilities 
and  local  transportation  facilities  of  said  street  railroads  within  the 
second  district. 

3.  To  such  portion  of  the  lines  of  any  other  railroad  as  lies  within 
that  district,  and  to  the  person  or  corporation  owning,  leasing, 
operating  or  controlling  the  same,  so  far  as  concerns  the  construc- 
tion, maintenance,  equipment,  terminal  facilities  and  local  trans- 
portation facilities,  and  local  transportation  of  persons  or  property 
within  that  district. 

4.  To  any  common  carrier  operating  or  doing  business  exclusively 
within  that  district. 

5.  To  the  manufacture,  sale  or  distribution  of  gas  and  electricity 
for  light,  heat  and  power  in  said  district,  and  to  the  persons  or 
corporations  owning,  leasing,  operating  or  controlling  the  same. 

6.  And  in  addition  thereto,  the  commission  in  the  first  district 
shall  have  and  exercise  all  powers  heretofore  conferred  upon  the 
board  of  rapid  transit  railroad  commissioners  under  chapter  four 
of  the  laws  of  eighteen  hundred  and  ninety-one,  entitled  "An  act 
to  provide  for  rapid  transit  railways  in  cities  of  over  one  million 
inhabitants,"  and  the  acts  amendatory  thereto. 

All  jurisdiction,  supervision,  powers  and  duties  under  this  act 
not  specifically  granted  to  the  public  service  commission  of  the  first 
district  shall  be  vested  in,  and  be  exercised  by,  the  public  service 
commission  of  the  second  district,  including  the  regulation  and 
control  of  all  transportation  of  persons  or  property,  and  the  instru- 
mentalities connected  with  such  transportation,  on  any  railroad 
other  than  a  street  railroad  from  a  point  within  either  district  to  a 
point  within  the  other  district. 


General  jurisdiction  of  the  Interstate  Commerce  Commission, —  see 
Inters.  Com.  Act,  §  1,  post,  Appendix  B. 

General  jurisdiction  of  former  Commission  of  Gas  and  Electricity, — 
see  N.  Y.  Gas  &  El.  Com.  Act,  §  9. 

General  powers  of  former  Board  of  Railroad  Commissioners, —  see 
N.  Y.  E.  E.  L.,  §  157. 

General  powers  of  former  Board  of  Rapid  Transit  Railroad  Commis- 
sioners,—see  N.  Y.  Eap.  Tr.  Act,  §  1,  post.  Appendix  A. 

Principal  offices  of  the  respective  Commissions, —  see  post,  §  10. 
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'A  railroad  operating  a  line  partly  within  each  district  makes  its 

annual  report  to   the   Commission  of  the  second  district, —  sea 

post,  §  46. 
A  street  railroad  operating  a  line  partly  within  each  district  makes 

its  annual  report  to  the   Commission  of  the  first  district, —  see 

post,  §  46. 
Jurisdiction  of  Commissions  for  granting  certificates  of  necessity  to 

railroad  and  street  railroad  corporations, —  see  post,  §  53. 
Jurisdiction  of  Commissions  to  approve  issue  of  stock,  bonds,  etc., 

of  railroad  corporations, —  see  post,  §  55. 
Jurisdiction  of  Commissions  over  gas  and  electrical  corporations  sup- 
plying consumers  in  both  districts, —  see  post,  §  Y6. 
Board  of  Eailroad  Commissioners  aholished  and  its  powers  and  duties 

transferred  to  the  Pullic  Service  Commissions, —  see  post,  §  80. 
Commission   of   Oas  and  Electricity  aholished,  and  its  powers  and 

duties  transferred  to  the  Public  Service  Commissions, —  see  post, 

§  81. 
Office  of  Inspector  of  Gas  Meters  abolished  and  powers  and  duties 

transferred  to  the  Public  Service  Commissions, —  see  post,  §  82. 
Board  of  Rapid  Transit  Railroad  Commissioners  abolished  and  its 

powers  and  duties  transferred  to  the  Public  Service  Commission 

of  the  first  district, —  see  also  post,  §  83. 
Nothing  in  this  Act  is  deemed  to  apply  to  or  operate  upon  interstate 

or  foreign  commerce, —  see  post,  §  86. 
General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 
Power  of  the  legislature  to  create  new  civil  divisions  for  regulative 

purposes, —  see  ante,  §  3,  note. 


[1]    Whether  the  TXetr  York  Rapid  Transit  Act  is  a.  general  act. 

There  might  be  some  difficulty  in  sustaining  the  New  York  Rapid 
Transit  Act  if  its  constitutionality  depended  upon  its  being  general 
instead  of  local. —  Sun  Publishing  Assn.  v.  Mayor,  152  N.  T.  257,  46 
N.  E.  499,  37  L.  R.  A.  788,  affg.  s.  c.  8  App.  Div.  (N.  T.)  230,  40  N.  T. 
Supp.  607. 

[2]    NcTT     York     Rapid     Transit     Railroad     Commissioners     local 
officers. 

The  N.  T.  Rapid  Transit  Railroad  Commissioners  are  local  officers 
lawfully  appointed  by  the  legislature  for  the  locality.  Their  functions 
are  strictly  local.  Their  primary  function  is  to  consider  and  determine 
whether  it  is  for  the  interests  of  the  public  and  the  city  that  a  rapid 
transit  railway  should  be  established  therein. —  Sun  Publishing  Assn. 
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V.  Mayor,  8  App.  Div.  (N.  Y.)  230,  40  N.  T.  Supp.  607;  afid.,  152  N.  Y. 
257,  46  N.  E.  499,  37  L.  E.  A.  788. 

[3]    Public  Service  Commissions  Lair  not  a  local  act. 

"After  a  careful  examination  of  the  authorities,  I  am  constrained 
to  hold  that  they  do  not  sustain  the  contention  that  the  bill  [The  Public 
Service  Commissions  Law]  is  a  local  act." — Opinion  of  Corporation 
Counsel  F.  E.  Pendleton,  rendered  to  Comptroller  H.  A.  Metz,  July  13, 
1907. 

"  I  cannot  see  that  the  duties  of  the  [Public  Service]  commissioners 
are  in  any  way  those  of  city  officers.  These  duties  are  those  previously 
conferred  upon  the  Eailroad  Commissioners,  the  Eapid  Transit  Com- 
missioners and  other  State  Boards,  and  the  new  and  added  powers  given 
by  the  Act  [Public  Service  Commission  Law]  are  not  of  mich  a  nature 
as  to  niake  the  Commissioners  city  officers." —  Opinion  of  Corporation 
Counsel  F.  K.  Pendleton,  rendered  to  Comptroller  H.  A.  Metz,  July  13, 
1907. 

[4]    What  functions   and  officers  are  local. 

Whether  public  officials  are  local  or  state  officers  depends  upon  the 
functions  they  are  required  to  perform,  not  upon  the  source  of  their 
appointment.  Their  character  does  not  depend  on  the  form  or  general 
structure  of  the  act. — -  Bun  Puhlishing  Assn.  v.  Mayor,  152  N.  Y.  257, 
46  N.  E.  499,  37  L.  E.  A.  788,  affg.  s.  c.  8  App.  Div.  (N.  Y.)  230,  40 
N.  Y.  Supp.  607. 

The  act  creating  a  board  of  fire  examiners  within  New  York  City 
is  not  unconstitutional  in  providing  for  their  appointment  other  than 
by  the  local  authorities.  They  are  not  city  officers,  although  their  juris- 
diction is  confined  to  one  city. —  N.  Y.  Fire  Dept.  v.  Atlas  Ss.  Co., 
106  N.  Y.  566,  13  N.  E.  329. 

The  members  of  the  Board  of  Eevision  and  Correction,  created  by 
the  laws  of  1861,  act  as  independent  public  officers,  engaged  in  the 
public  service.  They  were  not  selected  by  the  municipal  corporation, 
and  it  could  not  control  their  acts.  Even  if  they  may  properly  be 
called  city  officers,  they  are  charged  with  a  public  service,  and  their 
powers  are  not  to  be  exercised  solely  for  the  benefit  of  the  municipal  cor- 
poration.—  Tone  v.  Mayor,  70  N.  Y.  157. 

As  the  city  and  county  are  identical  as  political  divisions  of  the  state, 
and  the  distinction  between  them  is  nominal  rather  than  real  and 
practical,  it  would  be  straining  the  provisions  of  the  Constitution  to 
hold  that  conferring  power  upon  an  officer  in  the  same  locality  would 
be  void  because  some  of  his  lawful  functions  in  their  nature  i)ertained 
to  the  county  rather  than  the  city  organization. —  Matter  of  Lester,  21 
Hun  (N.  Y.),  130. 
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[5]    FoTirer  of  state  to  resume  or  transfer  local  functions. 

Whether  the  transfer  of  powers  from  one  officer  to  another  impairs 
olligation  of  franchise  contracts, —  see  ante,  §  1,  note  [15]. 

L.  1885,  ch.  499,  requiring  companies  operating  or  intending  to 
operate  electrical  conductors  in  any  city  in  the  state  to  file  maps  and 
plans  with  the  Board  of  Commissioners  of  Electrical  Subways  is  con- 
stitutional. It  simply  transferred  the  reserved  police  power  of  the  state 
from  one  set  of  functionaries  to  another;  viz.,  from  the  commissioner  of 
public  works  to  the  board  of  commissioners  of  subways. —  People  ex  rel. 
N.  Y.  Elect.  Lines  v.  Squire,  145  U.  S.  1Y5,  12  Sup.  Ct.  E.  (U.  S.)  880. 

The  legislature  has  the  power  to  transfer  the  control  of  the  streets 
from  the  city  officers  who  have  previously  exercised  the  same,  to  some 
other  board  or  department  of  the  city  government. —  Wilcox  v.  Mc- 
Olellan,  185  K  T.  9,  Y7  N.  E.  986. 

Local  functions  cannot  be  transferred  to  a  state  officer.  The  legisla- 
ture has  the  power  to  regulate,  increase  or  diminish  the  duties  of  the 
local  officer,  but  this  power  is  subject  to  the  limitation  that  no  essential 
or  exclusive  function  belonging  to  the  office  can  be  transferred  to  an 
officer  appointed  by  central  authority. —  People  ex  rel.  Metropolitan  St. 
B.  Co.  V.  Tax  Comrs.,  174  N.  Y.  417,  67  N.  E.  69. 

It  is  no  violation  of  the  "  home  rule  "  principle  to  delegate  to  officers 
appointed  by  the  governor,  powers  which  have  never  been  exercised  by 
local  officers  and  which  are  not  exclusively  local  in  character. —  People 
ex  rel.  Metropolitan  St.  B.  Co.  v.  Tax  Comrs.,  174  N.  T.  417,  67 
N.  E.  69. 

An  act  abolishing  the  office  of  commissioner  of  jurors  in  the  City 
of  New  York  appointed  by  the  mayor,  and  providing  that  in  counties 
of  more  than  one  million  inhabitants  a  commisaioner  of  jurors  shall 
be  appointed  by  the  justices  of  the  Appellate  Division  in  that  depart- 
ment in  which  such  county  is  located,  is  constitutional. —  Matter  of 
Allison  V.  Welde,  172  K  Y.  421,  65  N.  E.  263. 

The  legislature,  unless  restrained  by  constitutional  limitations,  may 
resume  powers  delegated  to  localities,  and  assume  the  direct  control 
of  matters  pertaining  to  local  government. —  People  ex  rel.  Morrill  v. 
Supervisors,  112  N.  Y.  585,  20  N.  E.  549. 

The  common  council  of  New  York  City  provided  for  the  selection  of 
jurors,  and  designated  the  assessors  to  make  such  selections.  The  Act 
of  1847  took  such  powers  away  from  the  council,  and  provided  that 
the  supervisors  of  the  city,  judges  of  the  superior  court,  and  judges 
of  the  court  of  common  pleas,  should  appoint  a  commissioner  of  jurors, 
who  should  make  the  selections,  etc.  In  1873,  the  functions  and  office 
were  merged  in  a  distinctively  city  office  filled  by  appointment  of  the 
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mayor  and  council. —  Held,  that  the  Act  of  1873  was  constitutional.— 
People  ex  rel.  Taylor  v.  Dunlap,  66  N.  Y.  162. 

The  transfer  of  the  functions  of  commissioner  of  jurors,  in  and  for 
New  York  City  and  county,  from  a  county  to  a  city  office  may  be 
accomplished  by  an  act  which  by  its  title  is  indicated  to  be  a  revision 
of  the  New  York  City  Charter.— PeopZe  ex  rel.  Taylor  v.  Dunlap, 
66  N.  Y.  162. 

In  view  of  the  anomalous  relation  between  the  city  and  county  of 
New  York,  there  can  be  no  incongruity  in  committing  to  the  city 
authorities  the  functions  of  commissioner  of  jurors  within  the  city 
and  county. —  People  ex  rel.  Taylor  v.  Dunlap,  66  N.  Y.  162. 

By  vesting  the  functions  of  commissioner  of  jurors  in  a  county 
office,  the  legislature  lost  none  of  its  power  to  vest  them  in  a  city 
office.  What  it  could  have  done  originally,  it  could  do  by  subsequent 
enactment. —  People  ex  rel.  Taylor  v.  Dunlap,  66  N.  Y.  162. 

The  power  to  make  improvements,  etc.,  was  vested  in  the  mayor  and 
council  of  New  York  City.  The  legislature  passed  an  act  authorizing 
the  improvement  and  regulation  of  Central  Park,  and  placed  the  work 
under  the  authority  of  a  board  of  commissioners,  not  appointed  by 
the  local  authorities. —  Held,  that  this  was  not  an  unconstitutional  taking 
away  of  the  powers  of  local  officers. —  Astor  v.  Mayor,  62  N.  Y.  567, 
limiting  In  re  Comrs.  of  Central  Park,  35  How.  Pr.  (N.  Y.)  255. 

From  time  to  time,  as  the  occasion  may  require,  police  powers  com- 
mitted to  the  towns,  cities  or  counties,  may  be  resumed  by  the  state 
and  vested  in  other  authorities  appointed  •  by  the  state  government. — 
People  V.  Shepard,  36  N.  Y.  285. 

The  legislature  may  recall  to  itself,  and  exercise  at  its  pleasure,  as 
much  of  the  power  it  has  conferred  upon  a  municipal  corporation  as  is 
not  secured  to  it  by  its  charter. —  People  v.  PincTcney,  32  N.  Y.  377. 

It  would  not  be  competent  for  the  legislature  to  create  a  new  civil 
division  of  the  state,  and  abrogate  the  local  offices  of  the  several 
counties  that  compose  it,  and  direct  the  appointment  by  the  governor 
and  senate  of  other  officers  limited  to  perform  the  same  local  functions 
only,  though  distinguished  by  new  and  more  extended  titles. —  People 
V.  PincTcney,  32  N.  Y.  377. 

If  from  exceptional  causes  the  public  good  requires  that  legislation 
be  directed  towards  any  particular  locality,  whether  consisting  of  one 
county  or  several  counties,  it  is  within  the  discretion  of  the  legislature 
to  apply  such  legislation  as,  in  its  judgment,  the  exigency  of  the  case 
may  require,  and  it  is  the  sole  judge  of  the  existence  of  such  causes. 
It  belongs  to  the  legislature  to  arrange  and  distribute  the  administra- 
tive functions,  committing  such  portions  as  it  may  deem  suitable,  to 
local   jurisdiction,    and   retaining   other   portions  to   be   exercised   by 
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officers  appointed  by  the  central  power,  and  changing  the  arrange- 
ment from  time  to  time  as  convenience,  the  efficiency  of  administra- 
tion, and  the  public  good,  may  require. —  People  ex  rel.  Wood  v.  Draper, 
15  N.  T.  532,  affg.  s.  c.  25  Barb.  (N.  T.)  344. 

To  establish  judicially  the  principle  that  the  legislature  can  never 
reduce  the  administrative  authority  of  counties,  cities  or  towns;  can 
never  resume  in  favor  of  the  central  power  any  portion  of  the  juris- 
diction of  those  local  divisions,  or  change  the  partition  of  it  among 
them,  as  it  existed  when  the  N.  T.  Constitution  was  adopted,  would 
make  an  impracticable  government. —  People  ex  rel.  Wood  v.  Draper, 
15  N.  Y.  532,  affg.  s.  c.  25  Barb.  (N.  Y.)  344. 

Powers  of  local  legislation  and  regulation,  which  have  been  con- 
ferred on  local  boards  under  IST.  Y.  Const.  Art.  III.,  §  2Y,  may  be  at 
any  time  resumed  by  the  legislature. —  Matter  of  Reddish,  45  App. 
Div.  (N.  Y.)  37,  60  N.  Y.  Supp.  1111. 

Local  powers  may  be  transferred  by  the  legislature  from  one  body 
of  local  officers  to  another. —  Matter  of  Lester,  21  Hun  (N.  Y.),  130. 

The  legislature  cannot  confer  the  power  to  perform  local  functions, 
and  make  regulations  relating  thereto,  upon  state  officers,  whether 
appointed  by  the  legislature,  or  by  the  governor  and  senate.  While 
the  legislature  might  take  such  powers  away  from  the  mayor,  council 
and  existing  boards  of  the  city,  the  performance  of  them  must  be 
continued  in  the  hands  of  the  local  officers  or  boards,  and  cannot  be 
vested  in  officers  appointed  under  the  authority  of  the  state. —  People 
V.  Acton,  48  Barb.  (N.  Y.)  524,  33  How.  Pr.  (N.  Y.)  52. 

Counties,  townships,  highway  districts,  school  districts,  etc.,  are  gov- 
ernmental agencies  and  it  is  doubtful  if  they  have  any  right  which 
can  be  called  private,  and  whatever  rights  or  obligations  they  have 
depend  upon  the  constitution  or  law  of  the  state  and  otherwise  would 
not  exiBt.—  Attorney-General  v.  Lowrey,  131  Mich.  639,  92  N.  W.  289. 

[6]    Attitude  of  the  courts  to\rard  the  home  rule  doctrine. 

The  provisions  of  the  different  Constitutions  of  New  York  State 
relative  to  the  election  or  appointment  of  local  officers,  when  read  in 
the  light  of  prior  and  contemporaneous  history,  show  that  the  object 
of  their  enactment  was  to  prevent  centralization  of  power  in  the  state 
and  to  continue,  preserve  and  expand  local  self-government. —  People 
ex  rel.  Metropolitan  St.  B.  Co.  v.  Tax  Comrs.,  174  N.  Y.  417,  67 
N.  E.  69. 

The  principle  of  "home  rule,''  or  the  right  of  self-government  as  to 
local  affairs,  existed  prior  to  the  adoption  of  the  N.  Y.  Constitution. — 
People  ex  rel.  Metropolitan  St.  B.  Go.  v.  Tax  Comrs.,  174  N.  Y.  417, 
67  N.  E.  69. 
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So  far  as  practicable,  matters  of  administration  specially  affecting 
the  public  interests  of  a  particular  locality  should  be  controlled  by  the 
local  government,  subject  to  such  general  regulations  as  may  be  neces- 
sary for  the  common  good. —  People  ex  rel.  Morrill  v.  Supervisors,  112 
N.  Y.  585,  20  N.  E.  549. 

The  courts  cannot,  in  furtherance  of  the  supposed  tendency  toward 
decentralization  and  home  rule,  traceable  in  the  N.  Y.  Constitution, 
however  plainly  it  may  be  perceived,  create  exceptions  or  restraints  on 
the  legislature  which  are  not  fairly  contained  in  the  Constitution  as 
it  is  written.  The  following  out  or  advancing  of  such  a  policy  is  for 
the  legislature,  not  the  courts. —  People  ex  rel.  Wood  V.  Draper,  15 
N.  Y.  532. 

As  descriptive  of  a  policy,  "home  rule"  is  a  significant  and  appro- 
priate term;  but  as  descriptive  of  a  right,  it  is  indefinite,  for  it  is 
coextensive  with  the  right  of  local  regulation  and  control,  and  its 
extent  must  always  be  tested  by  the  state  constitution. — Attorney- 
General  V.  Lowrey,  131  Mich.  639,  92  N.  W.  289. 

[7]    Constitutionality    of    appointment    of    local    officers    by    state 
officers. 

A  statute  creating  a  superintendent  of  elections  for  a  district  com- 
prising the  counties  of  New  York,  Kings,  Queens,  Eichmond  and  West- 
chester, and  vesting  the  appointing  power  in  the  governor,  does  not 
violate  the  "home  rule"  clause  of  the  N.  Y.  Constitution,  since  the 
office  of  superintendent  of  elections  is  not  a  constitutional  office  and 
the  essential  functions  were  unknown  at  the  time  the  N.  Y.  Constitu- 
tion was  adopted. —  Matter  of  Morgan  v.  Furey,  186  N.  Y.  202,  78 
N.  E.  869. 

A  local  office  created  since  the  adoption  of  the  N.  Y.  Constitution  of 
1846,  may  be  filled  in  such  raanner  as  the  legislature  may  direct. — 
Matter  of  Allison  v.  Welde,  172  N.  Y.  421,  65  N.  E.  263,  revg.  s.  c.  72 
App.  Div.  (N.  Y)  629,  76  N.  Y.  Supp.  1008;  People  ex  rel.  Taylor  v. 
Dunlap,  66  N.  Y.  162. 

An  act  transferring  the  appointment  of  the  Conimissioner  of  Jurors 
of  Kings  County,  a  county  office  at  the  time  of  the  adoption  of  the 
N.  Y.  Constitution,  from  the  local  authorities  to  the  justices  of  the 
Appellate  Division,  and  hence  to  state  officers,  is  unconstitutional  and 
Yoid.— Matter  of  Brenner,  170  N.  Y.  185,  63  N.  E.  133,  affg.  s.  c.  67 
App.  Div.  (]Sr.  Y.)  375,  73  K".  Y.  Supp.  689. 

L.  1901,  ch.  89,  creating  a  commission  for  the  erection  of  a  new 
court-house  in  Oneida  County,  is  not  unconstitutional  as  a  violation  of 
N.  Y.  Const.,  Art.  10,  §  2,  which  provides  that  county,  city  and  town 
officers,  whose  election  or  appointment  is  not  provided  for  by  the  Con- 
stitution, shall  be  elected  by  the  electors  of  such  county,  city  or  town. 
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and  that  all  other  officers  whose  election  or  appointment  is  not  pro- 
vided for  by  the  Constitution  shall  be  elected  or  appointed  as  the 
legislature  shall  direct. —  People  ex  rel.  Comrs.  v.  Supervisors,  170  N.  Y. 
105,  62  N.  E.  1092. 

A  state  act  providing  for  the  election  or  appointment  of  local  officers 
is  not  unconstitutional  where  it  appears  that  prior  to  1846  there  were 
no  city  officers  with  the  powers  or  even  substantial  functions  devolving 
upon  these  officers. —  New  Yorlc  Fire  Depi.  v.  Atlas  Ss.  Co.,  106  N.  Y. 
566,  13  N.  E.  329. 

L.  1884,  ch.  552,  which  extends  the  jurisdiction  of  the  New  York 
city  department  of  parks  over  territory  in  Westchester  county,  is  not 
in  violation  of  N.  Y.  Const.,  Art.  X,  §  2,  which  preserves  to  counties, 
cities,  town  and  villages  the  right  to  elect  their  own  local  officers  or 
to  have  them  appointed  by,  some  local  authority,  since  no  official  of 
Westchester  county  is  legislated  out  of  office,  nor  are  the  powers  and 
duties  of  any  such  official  curtailed  or  bestowed  upon  another. —  Matter 
of  Mayor,  99  N.  Y.  569,  2  N.  E.  642. 

An  act  creating  the  Eensselaer  police  district  and  placing  it  in  charge 
of  coramissioners  appointed  by  the  state  rather  than  the  local  authori- 
ties, is  unconstitutional,  as  an  unnecessary  interference  with  rights 
of  local  self-government. —  People  ex  rel.  Bolton  v.  Albertson,  55  N.  Y. 
50. 

C.  was  elected  collector  of  taxes  of  a  town  for  one  year,  but  before 
he  qualified  or  entered  upon  the  discharge  of  his  duties,  the  office  of 
collector  of  taxes  of  that  town  was  abolished  and  all  provisions  of 
statute  affecting  the  duties  of  the  office  were  abrogated  and  annulled 
by  the  act.  By  the  same  act  the  office  of  receiver  of  taxes  of  said 
town  was  established  and  said  C.  was  designated  as  receiver  for  a 
period  of  three  years.  The  powers  and  duties  of  the  new  officer  were 
substantially  the  same  as  those  of  the  old  collectors.  Action  was 
brought  to  oust  C.  from  office  on  the  ground  that  the  statute,  in  so 
far  as  it  pertains  to  the  appointment  of  C,  was  unconstitutional.  The 
judgment  of  ouster  was  sustained. —  People  ex  rel.  Lord  v.  Croohs,  53 
N.  Y.  648. 

When  the  legislature  creates  new  civil  divisions  of  the  state,  embrac- 
ing the  whole  or  parts  of  different  counties,  the  officers  over  such  newly 
created  district  may  legally  be  appointed  by  the  governor  and  senate. 
—  Metropolitan  Board  of  Health  v.  Heister,  37  'N.  Y.  661. 

A  statute  making  commissioners  of  taxes  appointable  by  the  governor 
is  unconstitutional,  as  it  vests  in  a  state  officer  the  power  to  appoint 
a  local  officer  whose  duties  and  functions  had  been  exercised  by  city 
officers  previous  to  the  adoption  of  the  Constitution. —  People  v.  Ray- 
mond, 37  N.  Y.  428. 
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It  is  not  enough  that  the  name  of  an  officer  is  changed  or  his  powers 
enlarged,  to  authorize  the  legislature  to  confer  upon  the  governor  the 
appointment  of  officers  to  discharge  the  duties  performed  by  a  city 
officer  at  the  adoption  of  the  N.  Y.  Constitution. —  People  v.  Raymond, 
37  N.  Y.  428. 

It  would  not  be  competent  for  the  legislature  to  create  a  new  civil 
division  of  the  state  and  abrogate  the  local  offices  of  the  several  coun- 
ties that  might  compose  it,  and  direct  the  appointment  by  the  governor 
and  senate  of  other  officers  limited  to  perform  the  same  local  functions 
only,  although  distinguished  by  new  and  more  extended  titles.  It  is 
therefore,  essential,  in  order  to  justify  their  appointment  by  the  gov- 
ernor and  senate,  that  the  metropolitan  fire  commissioners  should  be, 
under  the  act,  officers  of  a  new  civil  division  or  district  of  the  state, 
created  for  general  permanent  purposes  of  government  in  substance 
and  fact,  as  well  as  in  name. —  People  v.  Pinckney,  32  N.  Y.  377. 

New  York  Const,  of  1846,  Art.  X,  §  2,  leaves  the  legislature  free  to 
provide,  as  it  sees  fit,  for  the  election  or  appointment  of  all  officers, 
local  or  general,  thereafter  created  by  law. —  People  ex  rel.  Wood  v. 
Draper,  15  N.  Y.  532. 

N.  Y.  Const.,  Art.  X,  §  2,  relates  only  to  such  offices  as  existed  at 
the  time  the  Constitution  tooJj  effect,  and  does  not  apply  to  an  office 
which  the  legislature,  in  providing  for  the  accomplishment  of  a  par- 
ticular object  within  its  authority,  creates  for  the  performance  of  a 
specific  duty  which  might  have  been  i)erformed  by  a  city  or  town 
officer. —  Syracuse  v.  Huhlard,  64  App.  Div.  (N.  Y.)  587,  72  N.  Y. 
Supp.  802. 

L.  1897,  ch.  286,  providing  that  in  certain  towns  any  five  or  more 
persons  owning  land  abutting  on  a  highway  might  petition  the  Supreme 
Court  for  the  appointment  of  commissioners  for  the  purpose  of  widening 
and  improving  the  highway,  is  considered  by  Cullen,  J.,  to  be  in  violation 
of  Const.,  Art.  II,  §  10,  relative  to  the  appointment  of  local  officers. — 
Matter  of  Hennelerger,  25  App.  Div.  (N.  Y.)  164,  49  N.  Y.  Sup.  230. 

[8]    ■When  a  carrier  is  doing  business  within  a  district. 

A  railroad  company  which  has  no  tracks  within  a  district  is  not 
doing  business  therein  in  the  sense  that  liability  for  service  is  in- 
curred because  it  hires  an  office  and  agent  to  solicit  freight  and  passen- 
ger traffic—  Green  v.  C.  B.  &  Q.  R.  Oo.,  205  U.  S.  530,  27  Sup.  Ct.  E. 
(F.  S.)  594. 


§  6.  Counsel  to  the  commissions  *  [Po^wer  to  appoint 
assistants].— Each  commission  shall  appoint  as  counsel  to  the 
commission  an  attorney  and  counselor-at-law  of  the  state  of  New 

*  Words  in  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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York,  who  shall  hold  office  during  the  pleasure  of  the  commission. 
Each  counsel  to  the  commission  shall,  subject  to  the  approval  of 
the  commission,  have  the  power  to  appoint,  and  at  pleasure  remove, 
attorneys  and  counselors-at-law,  to  assist  him  in  the  performance  of 
his  duties,  and  also  to  employ  and  remove  steno^aphers  and  process- 
servers.  

Power  of  Interstate  Commerce  Comm,ission  to  employ  special  coun- 
sel,—  see  inters.  Com.  Act,  §  16,  post,  Appendix  B. 

Constitutional  provisions  as  to  appointment  and  removal  of  em- 
ployees,—  see  N.  T.  Const.,  Art.  V,  §  9. 

Corporation  Counsel  of  New  York  City,  the  counsel  to  Board  of  Rapid 
Transit  Commissioners, —  see  N.  Y.  Eap.  Tr.  Act,  §  9,  post.  Ap- 
pendix A. 

Eligihility  of  counsel  to  the  Commission, —  see  post,  §  9. 

Duties  of  counsel  to  the  Commission,  in  general, —  see  post,  §  12. 

Salary  of  counsel  to  the  Commission, —  see  post,  §§  13,  14. 

Certain  acts  defined  as  grounds  for  removal  of  counsel  to  the  Com- 
mission,—  see  post,  §  15. 


§  7.  Secretary  to  the  commissions.— Each  commission 
shall  have  a  secretary  to  be  appointed  by  it  and  to  hold  office  during 
its  pleasure.  It  shall  be  the  duty  of  the  secretary  to  keep  a  full  and 
true  record  of  all  proceedings  of  the  commission,  of  all  books,  maps, 
documents  and  papers  ordered  filed  by  the  commission  and  of  all 
orders  made  by  a  commissioner  and  of  all  orders  made  by  the  com- 
mission or  approved  and  confirmed  by  it  and  ordered  filed,  and  he 
shall  be  responsible  to  the  commission  for  the  safe  custody  and 
preservation  of  all  such  documents  at  its  office.  Under  the  direction 
of  the  commission  the  secretary  shall  have  general  charge  of  its 
office,  superintend  its  clerical  business  and  perform  such  other  duties 
as  the  commission  may  prescribe.  He  shall  have  power  and  au- 
thority to  administer  oaths  in  all  parts  of  the  state,  so  far  as  the 
exercise  of  such  power  is  properly  incidental  to  the  performance  of 
his  duty  or  that  of  the  commission.  The  secretary  shall  designate 
from  time  to  time,  one  of  the  clerks  appointed  by  the  commission  to 
perform  the  duties  of  secretary  during  his  absence  and,  during  such 
time,  the  clerk  so  designated  shall  at  the  office  possess  the  powers 
of  the  secretary  of  the  commission. 


Appointment  of  secretary  to  Interstate   Commerce   Commission, —  see 

Inters.  Com.  Act,  §  18,  post.  Appendix  B. 
Provisions  as  to  secretary  of  former  Board  of  Railroad  Commissioners, 

—  see  N.  Y.  E.  R  L..  §  152. 
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Eligibility  of  secretary  to  the  Commission, —  see  post,  §  9. 

Duties  of  secretary  concerning  the  offices  of  Commission, —  see  post, 

§  10. 
Salary  of  secretary  to  the  Commission, —  see  post,  §§  13,  14. 
Certain  acts  defined  as  grounds  for  removal  of  secretary, — see  post, 

§  15. 
Secretary  may  sign  and  issue  subpoenas  for  the  Commission, —  see  post, 

§  19- 
Boohs  and  records  of  former  Board  of  Railroad  Commissioners,  Board 
of  Bapid   Transit  Railroad  Commissioners,   Commission  of  Gas 
and  Electricity,  and   the  Inspector  of  Oas  Meters,  transferred 
to  the  Public  Service  Commissions, —  see  post,  §  84. 


Secretaries  to  the  Nebraska  Board  of  Transportation  are  not  executive 
state  officers,  but  mere  deputies,  to  act  for  their  principals  in  matters 
that  precede  and  lead  to  a  final  order  or  decision,  which  must  be  by  their 
principals.—  Pacxfic  Exp.  Co.  v.  Cornell,  59  Neb.  364,  81  N.  W.  377. 


§  8.  Additional  officers  and  employees.^  Each  com- 
mission shall  have  power  to  employ,  during  its  pleasure,  such  officers, 
clerks,  inspectors,  experts  and  employees  as  it  may  deem  to  be 
necessary  to  carry  out  the  provisions  of  this  act,  or  to  perform  the 
duties  and  exercise  the  powers  conferred  by  law  upon  the  com- 
mission. 


Power  of  Interstate  Com,merce  Commission  as  to  employees, —  see 
Inters.  Com.  Act,  §  18,  post.  Appendix  B. 

Rules  and  regulations  governing  the  appointment  and  removal  of  em- 
ployees,— see  N.  Y.  Civil  Service  Law  (L.  1899,  ch.  370)  and  the 
rules  of  the  N.  T.  State  Civil  Service  Commission. 

Constitutional  provisions  as  to  appointment  and  removal  of  subordi- 
nate officers, —  see  N.  Y.  Const.,  Art.  V,  §  19. 

Power  of  former  Gas  and  Electricity  Commission  to  appoint  subordi- 
nate officers, —  see  N.  Y.  Gas  &  El.  Com.  Act,  §  7. 

Power  of  former  Board  of  Rapid  Transit  Railroad  Commissioners  to 
employ  officers,  clerhs,  etc., —  see  N.  Y.  Eap.  Tr.  Act,  §  9,  post. 
Appendix  A. 

Power  of  former  State  Board  of  Railroad  Commissioners  to  appoint 
subordinate  officers. —  see  N.  Y.  E.  R.  L.,  §  153. 

Eligibility  of  officers  and  employees  of  Commissions, —  see  post,  §  9. 

Payment  of  salaries  and  expenses  of  officers  and  employees, —  see  post, 
§§  13,  14. 
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Every  person  employed  hy  a  Commission  is  a  public  officer, —  see  post, 
§  15. 

Certain  acts  defined  as  grounds  for  removal  of  officers  and  employees 
of  Commissions, —  see  post,  §  15. 

All  persons  employed  by  Board  of  Rapid  Transit  Railroad  Commis- 
sioners at  the  passage  of  this  Act  are  eligible  for  transfer  and 
appointment  to  positions  under  the  Public  Service  Commission 
of  the  first  district, —  see  post,  §  84. 

Beiatning  in  employment  persons  employed  by  former  Board  of  Rapid 
Transit  Commissioners, —  see  post,  §  84,  note. 


Wliere  a  commissioner  has  the  power  to  discharge  subordinates  at  wdll, 
no  form  of  words  is  necessary  to  accomplish  that  result.  If  he  intends  to 
and  does  communicate  to  the  employee  the  fact  that  his  services  are  no 
longer  required  and  this  is  so  understood  by  both  parties,  a  discharge  is 
effected.—  Wardlaw  v.  Mayor,  137  N.  Y.  194,  33  N.  E.  140. 

The  power  vested  in  an  executive  officer  to  investigate,  etc.,  authorizes 
the  employment  of  clerks,  expert  accountants,  and  other  subordinates, 
and  makes  the  expenses  thereof  a  legitimate  public  obligation. — Attorney- 
General  V.  Jochim,  99  Mich.  358,  58  N.  W.  611,  23  L.  E.  A.  699. 

"As  to  future  employees  of  the  [Public  Service]  Commission,  they  are 
under  the  jurisdiction  of  the  State  Civil  Service  Commission." — Opinion 
of  Corporation  Counsel  F.  K.  Pendleton,  rendered  to  Comptroller  H.  A. 
Metz,  July  13,  1907. 


§  9.  Oath  of  office;  eligibility  of  cominissioners  and 
officers. —  Each  commissioner  and  each  person  appointed  to  office 
by  a  commission  or  by  counsel  to  a  commission  shall,  before  entering 
upon  the  duties  of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office.  No  person  shall  be  eligible  for  appointment  or  shall 
hold  the  office  of  commissioner  or  be  appointed  by  a  commission  or 
by  counsel  to  a  commission  to,  or  hold,  any  office  or  position  under 
a  commission,  who  holds  any  official  relation  to  any  common  carrier, 
railroad  corporation,  street  railroad  corporation,  gas  corporation  or 
electrical  corporation  subject  to  the  provisions  of  this  act,  or  who 
owns  stocks  or  bonds  therein. 


Qualifications  of  members  of  Interstate  Commerce  Commission, —  see 
Inters.  Com.  Act,  §§  11,  24,  post.  Appendix  B. 

Eligibility  for  appointment  to  former  Commission  of  Gas  and  Elec- 
tricity, and  provisions  as  to  oath  of  office, —  see  N.  T.  Gas  &  El. 
Com.  Act.  §  4. 
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EligibilUy  for  appointment  to  former  Board  of  Railroad  Commissionen 

and  provisions  as  to  taking  of  oath  of  office, — see  N.  Y.  E.  E.  L., 

§  154. 
Provisions  as  to  talcing  of  oath  hy  members  of  former  Board  of  Rapid 

Transit  Railroad  Commissioners, —  see  N.  Y.  Eap.  Tr.  Com.  Act, 

§  2,  post.  Appendix  A. 
Commissioners  shall  he  residents  of  the  district  from  which  they  are 

appointed, —  see  ante,  §  4. 
Certain  acts  hy  commissioners  and  officers  forhidden, —  see  post,  §  15. 


Failure  to  take  the  oath  of  office  required  by  law  does  not  create  a 
vacancy  in  the  office,  but  at  the  utmost  only  furnishes  a  cause  for  for- 
feiture, and  a  vacancy  can  only  be  created  by  a  direct  proceeding  for 
that  purpose. —  Cronin  v.  Stoddard,  97  N.  Y.  2Y1 ;  People  ex  rel.  Wilson 
V.  Trustees,  59  Hun  (N.  Y.),  204,  13  N.  Y.  Supp.  447;  affd.  128  N.  Y. 
657,  29  N.  E.  148. 

The  failure  of  election  officers  to  take  a  valid  oath  does  not  vitiate  an 
election  conducted  by  them,  as  acts  of  public  officers  being  in  office  by 
color  of  election  or  appointment  are  valid,  so  far  as  the  public  is  con- 
cerned.—  People  v.  Cooh,  8  N.  Y.  67. 

An  oath  of  office,  taken  by  a  person  duly  chosen  to  the  office,  is,  ap- 
parently, not  open  to  the  objection  that  it  was  filed,  too  late,  if  filed  at 
any  time  before  proceedings  are  taken  to  declare  a  vacancy  in  the  office. — • 
People  ex  rel.  Brooks  v.  Watts,  73  Hun  (N.  Y.),  404,  26  N.  Y.  Supp.  281. 

A  defect  in  the  oath  of  office,  or  delay  in  the  filing  thereof,  apparently 
does  not  create  a  vacancy  in  the  office,  which  can  be  effected  only  by  a 
direct  proceeding  for  the  purpose. —  People  ex  rel.  Brooks  v.  Watts,  73 
Hun  (N.  Y.),  404,  26  N.  Y.,  Supp.  281. 


§  10.  Offices  of  commissions ;  meetings ;  official  seal ; 
stationery,  etc.—  1.  The  principal  office  of  the  commission  of 
the  first  district  shall  be  in  the  borough  of  Manhattan,  city  of  New 
York;  and  the  office  of  the  second  district  shall  be  in  the  city  of 
Albany,  in  rooms  designated  by  the  trustees  of  public  buildings. 
Each  commission  shall  hold  stated  meetings  at  least  once  a  month 
during  the  year  at  its  office.  Each  shall  have  an  official  seal  to  be 
furnished  and  prepared  by  the  secretary  of  state  as  provided  by  law. 
The  offices  shall  be  supplied  with  all  necessary  books,  maps,  charts, 
stationery,  office  furniture,  telephone  and  telegraph  connections  and 
all  other  necessary  appliances,  to  be  paid  for  in  the  same  manner  as 
other  expenses  authorized  by  this  act. 
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2.  The  offices  of  eacli  commission  shall  be  open  for  business 
between  the  hours  of  eight  o'clock  in  the  morning  and  eleven  o'clock 
at  night  every  day  in  the  year,  and  one  or  more  responsible  persons, 
to  be  designated  by  the  commission  or  by  the  secretary  under  the 
direction  of  the  commission,  shall  be  on  duty  at  all  times  in  im- 
mediate charge  thereof. 


Parallel  provisions  as  to  Interstate  Commerce  Commission, —  see  Inters. 
Com.  Act,  §§  18,  19,  post.  Appendix  B. 

When  a  certified  copy  of  a  record  or  other  paper  must,  in  order  to  he 
evidence,  he  attested  hy  a  seal, —  see  N.  Y.  Code  of  Civil  Pro- 
cedure, §§  957,  958. 

Parallel  provisions  as  to  former  Corr^mission  of  Gas  and  Electricity, — 
see  N.  Y.  Gas  &  El.  Com.  Act,  §  55. 

The  trustees  of  puhlic  huildings  are  the  governor,  lieutenant  governor 
and  speaker  of  the  Assemhly, —  see  N.  Y.  Public  Buildings  Law 
(L.  1893,  ck  227),  §  2. 

For  description  of  official  seal  of  state  officers, —  see  N.  Y.  Public  Offi- 
cers Law  (L.  1892,  ch.  681),  §  40. 

Parallel  provisions  as  to  former  Board  of  Railroad  Commissioners, — 
see  N.  Y.  K.  E.  L.,  §  155. 

Provisions  as  to  seal  and  records  of  former  Board  of  Rapid  Transit 
Railroad  Commissioners, —  see  N.  Y.  Kap.  Tr.  Act,  §  3,  post.  Ap- 
pendix A. 

Provisions  as  to  offices  of  former  Board  of  Rapid  Transit  Railroad 
Commissioners, —  see  'E.  Y.  Rap.  Tr.  Act,  §  9,  post.  Appendix  A. 

Payment  of  the  expenses  of  the  Commissions, —  see  post,  §§  13,  14. 

Leases  of  premises  occupied  hy  former  Board  of  Rapid  Transit  Railroad 
Commissioners  to  he  transferred  to  Puhlic  Service  Commission, — 
see  post,  §  84,  note. 


§  11.  Quorum;  po'wers  of  a  commissioner. — A  ma- 
jority of  the  commissioners  shall  constitute  a  quorum  for  the  trans- 
action of  any  business,  for  the  performance  of  any  duty  or  for  the 
exercise  of  any  power  of  the  commission,  and  may  hold  meetings  of 
the  commission  at  any  time  or  place  within  the  state.  Any  investi- 
gation, inquiry  or  hearing  which  either  commission  has  power  to 
undertake  or  to  hold  may  be  undertaken  or  held  by  or  before  any 
commissioner.  All  investigations,  inquiries,  hearings  and  decisions 
of  a  commissioner  shall  be  and  be  deemed  to  be  the  investigations, 
inquiries,  hearings  and  decisions  of  the  commission  and  every  order 
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made  by  a  commissioner,  when  approved  and  confirmed  by  the  com- 
mission and  ordered  filed  in  its  office,  shall  be  and  be  deemed  to  be 
the  order  of  the  commission. 


What  constitutes  a  quorum  for  transaction  of  husiness  hy  Interstate 
Commerce  Commission, —  see  Inters.  Com.  Act,  §  17,  post.  Ap- 
pendix B.  ' 

Power  of  one  or  more  Interstate  Commerce  Commissioners  to  prosecute 
inquiries, —  see  Inters.  Com.  Act,  §  19,  post,  Appendix  B. 

For  parallel  provisions  relating  to  former  Commission  of  Gas  and 
Electricity, —  see  N.  Y.  Gas  &  El.  Com.  Act,  §  6. 

Parallel  provisions  as  to  former  Board  of  Bailroad  Commissioners, — 
see  N.  T.  E.  E.  L.,  §  156. 

"What  constituted  a  quorum  for  transaction  of  business  t>y  former  Board 
of  Rapid  Transit  Railroad  Commissioners, —  see  ~S.  T.  Eap.  Tr. 
Act,  §  3,  post.  Appendix  A. 

Powers  of  Commission  to  conduct  investigations, —  see  also,  post,  §  45. 

Procedure  upon  investigation  hy  Commission, —  see  also  post,  §§  20,  48. 


In  the  exercise  of  public  authority,  whether  ministerial  or  judicial,  all 
the  persons  to  whom  it  is  committed  must  confer  and  act  together,  as  to 
a  matter  involving  judgment  or  discretion,  unless  there  be  a  provision 
that  a  less  number  may  proceed. —  Powell  v.  Tuttle,  3  N.  T.  396. 


§  12.  Counsel  to  tlie  commissions ;  duties. —  It  shall  be 
the  duty  of  counsel  to  a  commission  to  represent  and  appear  for  the 
people  of  the  state  of  New  York  and  the  commission,  in  all  actions 
and  proceedings  involving  any  question  under  this  act,  or  under  or 
in  reference  to  any  act  or  order  of  the  commission,  and,  if  directed 
to  do  so  by  the  commission,  to  intervene,  if  possible,  in  any  action 
or  proceeding  in  which  any  such  question  is  involved;  to  commence 
and  prosecute  all  actions  and  proceedings  directed  or  authorized  by 
the  commission,  and  to  expedite  in  every  way  possible  final  deter- 
mination of  all  such  actions  and  proceedings;  to  advise  the  commis- 
sion and  each  commissioner  when  so  requested  in  regard  to  all 
matters  in  connection  with  the  powers  and  duties  of  the  commission 
and  of  the  members  thereof,  and  generally  to  perform  all  duties  and 
services  as  attorney  and  counsel  to  the  commission  which  the  com- 
mission may  reasonably  require  of  him. 


Appearance  of  Corporation  Counsel  for  former  Board  of  Rapid  Transit 
Railroad  Commissioners, —  see  N.  Y.  Eap.  Tr.  Act,  §§  41,  62,  post. 
Appendix  A. 
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Corporation  Counsel  required  to  approve  as  to  form,  contracts  made  hy 
former  Board  of  Rapid  Transit  Railroad  Commissioners, —  see  L. 
1894,  ch.  Y52,  §  13,  post,  Appendix  A. 

Counsel  may  obtain  preference  on  court  calendar  for  any  action  or 
proceeding  in  which  he  appears  or  is  allowed  to  intervene, —  see 
post,  §  21. 

Summary  proceedings  hy  counsel  to  enforce  orders  of  the  Commis- 
sion,—  see  post,  §§  5Y,  74. 


Laws  of  1894,  ch,  Y52,  §  13,  required  that  corporation  counsel  should 
approve  as  to  form  contracts  made  by  the  Board  of  Rapid  Transit  Rail- 
road Commissioners.  It  has  been  decided  by  the  Counsel  to  the  Public 
Service  Commission  of  the  First  District  that  the  Corporation  Counsel 
of  New  York  City  must  approve  contracts  made  by  the  Public  Service 
Commission  of  that  district  in  the  exercise  of  powers  transferred  to  it 
from  the  former  Board  of  Rapid  Transit  Railroad  Commissioners. — [Ed.] 

The  rule  that  a  board  exercising  judicial  functions  conferred  by  statute 
has  no  interest  in  maintaining  its  decision,  and  hence  has  no  right  to 
appear  by  counsel  on  appeal  therefrom,  applies  to  review  of  the  decision 
of  the  N.  Y.  Board  of  Railroad  Commissioners  granting  a  certificate  of 
public  convenience  and  necessity. —  People  ex  rel.  Steward  v.  Board  of 
B.  B.  Comrs.,  160  N.  Y.  202,  54  N.  E.  697,  affg.  s.  c.  40  App.  Div. 
(N.  Y.)  559,  58  N.  Y.  Supp.  94. 


§  13.  Salaries  and  expenses. —  The  annual  salary  of  each 
commissioner  shall  be  fifteen  thousand  dollars  ($15,000).  The 
annual  salary  of  counsel  to  a  commission  shall  be  ten  thousand 
dollars  ($10,000).  The  annual  salary  of  a  secretary  to  a  commis- 
sion shall  be  six  thousand  dollars  ($6,000).  All  officers,  clerks, 
inspectors,  experts  and  employees  of  a  commission,  and  all  persons 
appointed  by  the  counsel  to  a  commission,  shall  receive  the  compen- 
sation fixed  hy  the  commission. 

The  commissioners,  counsel  to  the  commission  and  the  secretary, 
and  their  officers,  clerks,  inspectors,  experts  and  other  employees, 
shall  have  reimbursed  to  them  all  actual  and  necessary  traveling 
and  other  expenses  and  disbursements  incurred  or  made  by  them  in 
the  discharge  of  their  official  duties. 


Parallel  provisions  of  Interstate  Commerce  Act, —  see  Inters.  Com. 
Act,  §  18,  post.  Appendix  B. 

As  to  salaries  and  expenses  of  former  Commissioners  of  Oas  and  Elec- 
tricity and  their  employees, —  see  N.  Y.  Gas  &  El.  Com.  Act,  §  8. 

As  to  salaries  and  expenses  of  members  of  former  Board  of  Railroad 
Commissioners  and  their  employees, —  see  N.  Y.  R.  R.  L.,  §  169. 


82  Public  Seevice  Commissions  Law.  [§   14. 

Provisions  as  to  salary  of  Rapid  Transit  Railroad  Commissioners  and 
their  subordinate  officers, —  see  N.  Y.  Eap.  Tr.  Act,  §§  10,  62,  post. 
Appendix  A. 


An  assignment  by  a  public  officer  of  his  unearned  salary  or  fee  is 
contrary  to  public  policy  and  void. —  Bowery  N.  Banh  v.  Wilson,  122 
N.  Y.  478,  25  JST.  E.  855,  9  L.  E.  A.  Y06,  revg.  s.  c.  1  N.  Y.  Supp.  473. 


§    14.   Payment    of    salaries    and    expenses. —  1.  The 

salaries  of  the  commissioners,  the  counsel  to  the  commission,  and  the 
secretary  to  the  commission  in  the  first  district  shall  be  audited  and 
allowed  by  the  state  comptroller,  and  paid  monthly  by  the  state 
treasurer  upon  the  order  of  the  comptroller  out  of  the  funds  pro- 
vided therefor.  All  other  salaries  and  expenses  of  the  commission 
of  the  first  district  shall  be  audited  and  paid  as  follows :  The  board 
of  estimate  and  apportionment  of  the  city  of  New  York,  or  other 
board  or  public  body  on  which  is  imposed  the  duty  and  in  which 
is  vested  the  power  of  making  appropriations  of  public  moneys  for 
the  purposes  of  the  city  government  shall,  from  time  to  time,  on 
requisition  duly  made  by  the  public  service  commission  of  the  first 
district,  appropriate  such  sum  or  sums  of  money  as  may  be  requisite 
and  necessary  to  enable  it  to  do  and  perform,  or  cause  to  be  done 
and  performed,  the  duties  in  this  or  in  any  other  act  prescribed,  and 
to  provide  for  the  expenses  and  the  compensation  of  the  employees 
of  such  commission,  and  such  appropriation  shall  be  made  forth- 
with upon  presentation  of  a  requisition  from  the  said  commission, 
which  shall  state  the  purposes  for  which  such  moneys  are  required 
by  it.  In  case  the  said  board  of  estimate  and  apportionment,  or  such 
other  board  or  public  body,  fail  to  appropriate  such  amount  as  the 
said  commission  deems  requisite  and  necessary,  the  said  commission 
may  apply  to  the  appellate  division  of  the  supreme  court  in  the  first 
department,  on  notice  to  the  board  of  estimate  and  apportionment 
or  such  other  board  or  public  body  aforesaid,  to  determine  what 
amount  shall  be  appropriated  for  the  purposes  so  required  and  the 
decision  of  said  appellate  division  shall  be  final  and  conclusive;  and 
the  city  shall  not  be  liable  for  any  indebtedness  incurred  by  the  said 
commission  in  excess  of  such  appropriation  or  appropriations.  It 
shall  be  the  duty  of  the  auditor  and  comptroller  of  said  city,  after 
such  appropriation  shall  have  been  duly  made,  to  audit  and  pay  the 
proper  expenses  and  compensation  of  the  employees  of  said  commis- 
sion other  than  its  counsel  and  secretary,  upon  vouchers  therefor,  to 
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be  furnished  by  the  said  commission,  which  payments  shall  be  made 
in  like  manner  as  payments  are  now  made  by  the  auditor,  comp- 
troller or  other  public  officers  of  claims  against  and  demands  upon 
such  city;  and  for  the  purpose  of  providing  funds  with  which  to 
pay  the  said  sums,  the  comptroller  or  other  chief  financial  officer  of 
said  city,  is  hereby  authorized  and  directed  to  issue  and  sell  revenue 
bonds  of  such  city  in  anticipation  of  receipt  of  taxes  and  out  of  the 
proceeds  of  such  bonds  to  make  the  payments  in  this  section  required 
to  be  made.  The  amount  necessary  to  pay  the  principal  and  interest 
of  such  bonds  shall  be  included  in  the  estimates  of  moneys  necessary 
to  be  raised  by  taxation  to  carry  on  the  business  of  said  city,  and 
shall  be  made  a  part  of  the  tax  levy  for  the  year  next  following  the 
year  in  which  such  appropriations  are  made.  The  commission  may 
provide  that  all  or  any  portion  of  the  expenses  so  incurred  and  paid 
by  said  city  as  in  this  section  provided,  and  for  which  said  city  shall 
be  liable,  shall  be  repaid,  with  interest,  by  the  bidder  or  bidders  at 
the  public  sale  of  the  rights,  privileges  and  franchises,  as  provided 
in  chapter  four  of  the  laws  of  eighteen  hundred  and  ninety-one, 
entitled  "An  act  to  provide  for  rapid  transit  railways  in  cities  of 
over  one  million  inhabitants,"  and  the  acts  amendatory  thereto. 
The  said  comptroller  shall  pay  the  proper  salaries  and  the  expenses 
of  the  said  commission  upon  its  requisition,  for  the  remainder  of  the 
fiscal  year  after  this  act  shall  take  effect,  from  any  funds  that  may 
have  been  heretofore  appropriated  for  the  board  of  rapid  transit 
railroad  commissioners,  which  appropriaton  is  hereby  transferred  to 
the  credit  of  the  public  service  commission  of  the  first  district.  In 
case  the  said  appropriation  shall  not  be  sufficient  to  meet  such 
salaries  and  expenses,  the  comptroller  of  said  city  is  hereby  au- 
thorized and  directed  to  issue  and  sell  revenue  bonds  of  said  city,  in 
anticipation  of  receipt  of  taxes,  as  hereinbefore  provided. 

2.  All  salaries  and  expenses  of  the  commission  in  the  second  dis- 
trict shall  be  audited  and.allowed  by  the  state  comptroller  and  paid 
monthly  by  the  state  treasurer  upon  the  order  of  the  comptroller, 
out  of  the  funds  provided  therefor. 


Parallel  provisions  as  to  former  Board  of  Railroad  Oommissioners, — 
see  N.  Y.  E.  E.  L.,-§§  169,  170. 

For  practically  identical  provisions  with  reference  to  the  payment  of 
salaries  and  expenses  of  the  former  Board  of  Rapid  Transit  Rail- 
road Commissioners, —  see  N.  T.  Eap.  Tr.  Act,  §§  10,  62,  post. 
Appendix  A. 

Appropriation  for  payment  of  expenses  of  Commissions, —  see  post,  §  88. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40], 
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[1]    Power  of  legislature  to  compel  expenditures. 

It  is  within  the  power  of  a  state  legislature  to  create  special  taxing 
districts  and  to  charge  the  cost  of  a  local  improvement,  in  whole  or  in 
part,  upon  the  property  of  said  district. —  Cleveland,  C.  C.  &  Si.  L.  B. 
Go.  V.  Porter,  210  U.  S.  lYY,  28  Sup.  Ct.  E.  (U.  S.)  647,  affg.  s.  c.  38 
Ind.  App.  226,  74  N.  E.  260,  76  N.  E.  179. 

An  act  of  a  state  legislature  making  a  certain  bridge  and  causeway  a 
free  public  highway,  providing  for  the  condamnation  of  the  franchise 
and  property  of  the  comp-any  operating  said  bridge  and  for  the  appor- 
tioning of  the  damages  against  certain  benefited  towns,  is  valid. — Williams 
V.  Eggleston,  170  TT.  S.  304,  18  Sup.  Ct.  E.  (U.  S.)  617,  affg.  s.  c.  68 
Conn.  131,  35  Atl.  24,  421,  48  L.  E.  A.  465n. 

Municipal  corporations  are  creatures  of  the  state,  and  exist  and  act 
in  subordination  to  the  sovereign  power.  The  legislature  may  determine 
what  moneys  they  may  raise  and  expend,  and  what  taxation  for  municipal 
purposes  may  be  imposed,  and  it  does  not  exceed  its  constitutional  au- 
thority when  it  compels  a  municipality  to  pay  a  debt  which  has  some 
meritorious  basis  to  rest  on. —  Mayor  v.  Tenth  National  BanTc,  111  N.  T. 
446,  18  N.  E.  618. 

A  statute  directing  the  construction  of  highways  in  a  certain  town  and 
imposing  a  tax  upon  that  town  to  pay  the  expenses  of  the  work  is  within 
the  power  of  the  legislature.  That  local  expenditures  and  improvements 
should,  in  general,  be  left  to  the  discretion  of  the  locality,  is  manifestly 
just  and  in  accordance  with  the  theory  of  our  government,  but  when  power 
is  conceded,  the  courts  have  no  right  to  inquire  into  the  motives  and 
reasons  for  doing  the  particular  act. —  People  ex  rel.  McLean  v.  Flagg, 
46  N.  Y.  401. 

[2]    What  constitutes  a  city  purpose. 

The  construction,  management  and  control  of  rapid  transit  railways  by 
a  municipality  is  "  a  city  purpose." —  Bun  Piiblishing  Assn.  v.  Mayor,  152 
N.  Y.  257,  16  ]Sr.  E.  499,  37  L.  E.  A.  788,  affg.  s.  c.  8  App.  Div.  (N.  Y.) 
230,  40  N.  Y.  Supp.  607. 

When  the  legislature  authorizes  an  expenditure  for  some  public  im- 
provement, it  is  the  exclusive  judge  of  its  propriety  and  utility. — Waterloo 
W.  M.  Go.  v.  Shanahan,  128  K  Y.  345,  28  N.  E.  358,  14  L.  E.  A.  481. 

As  the  dividing  line  between  what  is  a  mimicipal  purpose  and  what  is 
not,  is  in  many  cases  doubtful  and  uncertain,  great  weight  should  be 
given  by  the  courts  to  the  legislative  determination,  and  its  action  should 
not  be  annulled  unless  the  purpose  appears  clearly  to  be  one  not  au- 
thorized.—  People  ex  rel.  Murphy  v.  Kelly,  76  N.  Y.  476. 

The  legislative  determination  as  to  what  is  a  municipal  purpose  will 
not  be  annulled  by  the  courts  in  any  doubtful  case,  but  only  where  it 
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appears  to  be  clearly  erroneous. —  People  ex  rel.  Murphy  v.  Kelly,  76 
N.  Y.  475. 

Any  doubt  whether  a  given  expenditure  is  for  a  city  purpose  must  be 
resolved  in  favor  of  the  legislative  action. —  Sun  Publishing  Assn.  v. 
Mayor,  8  App.  Div.  (N.  Y.)  230,  40  N.  Y.  Supp.  607;  afFd.  152  N.  Y.  257,, 
46  N.  E.  499,  37  L.  K.  A.  788. 

"  Section  10  of  Art.  VIII  of  the  State  Constitution  provides  in  part 
as  follows :  '  Nor  shall  any  such  county,  city,  tovm  or  village  be  allowed 
to  incur  any  indebtedness,  except  for  county,  city,  town  or  village  pur- 
poses.' The  question  which  arises  is,  whether  the  payment  of  the  expenses 
of  the  Commission  of  the  First  District  by  the  Comptroller  of  the  city 
of  New  York  is  for  a  city  purpose.  This  is  a  question  which  merits  a 
great  deal  of  careful  consideration  and  one  which  is  not  entirely  free 
from  doubt.  I  believe,  however,  that  the  courts  will  be  inclined  to  follow 
the  decision  of  the  Court  of  Appeals  in  the  Bun  Printing  &  Publishing 
Co.  V.  The  Mayor,  etc.,  152  N.  Y.  257  [46  N.  E.  499,  37  L.  R.  A.  788]. 
It  was  there  held  that  railroads  being  necessary  for  the  common  wel- 
fare of  the  people,  required  for  their  use  and  public  in  character,  are  for 
a  '  city  purpose,'  vsrithin  the  meaning  of  the  Constitution,  when  authorized 
by  the  legislature  and  constructed  and  owned  by  the  city  in  whose  ter- 
ritory they  are  located.  If  I  understand  the  Public  Service  Commissions 
Law  correctly,  all  the  powers  possessed  by  the  Board  of  Rapid  Transit 
Railroad  Commissioners  are  transferred  to  and  vested  in  the  Public 
Service  Commission  in  the  First  District.  It  would  therefore  follow,  it 
seems  to  me,  that  any  expenses  incairred  by  the  present  Commission  in 
carrying  out  the  duties  of  the  Rapid  Transit  Board  were  necessarily  for 
a  '  city  purpose.'  Assuming  that  the  expenses  to  be  incurred  by  the 
Commission  are  not  for  a  '  city  purpose,'  a  proposition  which  I  do  not 
decide,  I  know  of  no  way  at  present  in  which  the  expenses  of  the  Com- 
mission can  be  divided  so  as  to  show  what  are  necessary  for  a  'city  pur- 
pose,' and  what  are  not.  It  seems  to  me,  however,  without  directly  pass- 
ing upon  the  question,  that  the  ruling  of  the  Court  of  Appeals  in  the 
Sun  Printing  &  Publishing  Association  case  is  sufficiently  comprehensive 
to  include  the  present  situation.  I  have  stated  the  effect  of  the  Sun 
Publishing  Company  decision,  but  I  have  some  doubt  as  to  whether  it  is 
necessary  to  resort  to  that  decision  to  meet  the  objection  suggested  under 
this  section  of  the  Constitution.  The  intent  of  the  section  was  to  pre- 
vent the  giving  of  the  money  of  municipal  corporations  for  other  than 
municipal  purposes,  and  probably  the  real  question  to  be  solved  under  this  ' 
point  is  whether  the  money  to  be  raised  by  the  city  is  to  be  used  for  a 
public  purpose.  That  the  purpose  of  the  Public  Utilities  Act  is  public 
cannot  be  disputed." —  Opinion  of  Corporation  Counsel  F.  K.  Pendleton, 
rendered  to  Comptroller  H.  A.  Metz,  July  13,  1907. 
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[3]    Discretion  of  paying  officer  as  to  payments  dnly  andited. 

The  Comptroller  of  the  United  States,  in  passing  upon  vouchers  duly 
itemized  and  approved  by  the  chairman  of  the  Interstate  Commerce 
Commission,  has  not  authority  to  inquire  whether  the  expenses  were 
necessary  or  the  business  charged  for  official.  These  were  matters  for 
the  chairman  of  the  Commission  to  determine. —  Mosely  v.  U.  8.,  35 
Ct.  01.  (U.  S.)  347. 

An  act  declared  that  the  expenses  incurred  by  the  commissioners  of 
records  should  be  paid  by  the  county  treasurer  upon  the  certificate  of  the 
commissioners. —  Held,  that  the  legislative  intent  was  to  give  them  a  large 
discretion  in  the  performance  of  their  duties  and  make  them  the  sole 
judges  and  auditors  of  their  own  expenditures.  The  act  being  special, 
and  to  provide  for  a  special  service  by  an  agency  outside  the  ordinary 
city  or  county  government  of  New  York,  it  is  not  repealed  in  any  of  its 
provisions  by  implication,  by  general  provisions  for  the  government  of 
the  city  or  county,  or  for  the  auditing  and  paying  of  the  ordinary  ex- 
penses of  the  two  governments. —  People  ex  rel.  Kingsland  v.  Palmer,  52 
K  Y.  83. 

[4]    Application  to  appellate  division. 

"  In  my  opinion,  while  this  part  of  the  Act  [referring  to  so  much  of 
Public  Service  Commissions  Law,  §  14,  as  relates  to  the  application  to 
the  Appellate  Division  of  the  Supreme  Court]  is  of  very  doubtful  validity, 
it  is  not  necessary  at  this  time  to  pass  upon  the  question  of  its  consti- 
tutionality. If  the  statute  is  otherwise  good,  this  part,  if  bad,  can  be 
eliminated  without  destroying  the  entire  fabric  of  the  Act." —  Opinion 
of  Corporation  Counsel  F.  K.  Pendleton,  rendered  to  Comptroller  H.  A. 
Metz,  July  13,  1907. 

[5]    Extent  to  ivliicli  the  city  may  lie  rendered  liable. 

The  Eew  York  Rapid  Transit  Act  is  open  to  serious  objection  in 
that  it  imposes  no  limits  on  the  amount  for  which  the  Board  of  Rapid 
Transit  Commissioners  could  render  the  city  liable. —  Matter  of  Sapid 
Transit  Comrs.,  5  App.  Div,  (N.  Y.)  290,  39  N.  Y.  Supp.  750. 

[6]    Proposed     expenditures     must     be     at     least     approximately 
estimated. 

The  cost  of  a  proposed  rapid  transit  railway  is  a  vital  consideration, 
on  the  motion  of  the  Board  of  Rapid  Transit  Commissioners  favorable  to 
the  construction  of  such  railway,  and  if  the  cost  is  not  at  least  ap- 
proximately estimated,  the  court  will  refuse  to  confirm  the  report. — 
Matter  of  Rapid  Transit  Comrs.,  5  App.  Div.  (N.  Y.)  290,  39  IST.  Y. 
Supp.  750. 
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[7]    Transfer  of  present  fnnds. 

"  The  funds  heretofore  appropriated  for  the  Board  of  Rapid  Transit 
Eailroad  Commissioners  are  by  the  Act  [Public  Service  Commissions 
Law]  transferred  to  the  credit  of  the  [Public  Service]  Commission  and 
are  available  upon  its  requisition." —  Opinion  of  Corporation  Counsel 
F.  K.  Pendleton,  rendered  to  Comptroller  H.  A.  Metz,  July  13,  1907. 


§  15.  Certain  acts  proliibited  *  [and  defined  as 
grounds  for  removal;  employees  of  commissions  de- 
clared to  be  public  officers]. —  Every  commissioner,  counsel 
to  a  commission,  the  secretary  of  a  commission,  and  every  person 
employed  or  appointed  to  office,  either  by  a  commission  or  by  the 
counsel  to  a  commission,  is  hereby  forbidden  and  prohibited  to 
solicit,  suggest,  request  or  recommend,  directly  or  indirectly,  to  any 
common  carrier,  railroad  corporation  or  street  railroad  corporation, 
or  to  any  officer,  attorney,  agent,  or  employee  thereof,  the  appoint- 
ment of  any  person  to  any  office,  place,  position  or  employment. 
And  every  common  carrier,  railroad  corporation,  street  railroad  cor- 
poration, gas  corporation  and  electrical  corporation,  and  every 
officer,  attorney,  agent  and  employee  thereof,  is  hereby  forbidden 
and  prohibited  to  offer  to  any  commissioner,  to  counsel  to  a  commis- 
sion, to  the  secretary  thereof,  or  to  any  person  employed  by  a  com- 
mission or  by  the  counsel  to  a  commission,  any  office,  place,  appoint- 
ment or  position,  or  to  offer  or  give  to  any  commissioner,  to  counsel 
to  a  commission,  to  the  secretary  thereof,  or  to  any  officer  employed 
or  appointed  to  office  by  the  commission  or  by  the  counsel  to  the 
commission,  any  free  pass  or  transportation  or  any  reduction  in  fare 
to  which  the  public  generally  are  not  entitled  or  free  carriage  for 
freight  or  property  or  any  present,  gift  or  gratuity  of  any  kind.  If 
any  commissioner,  counsel  to  a  commission,  the  secretary  thereof  or 
any  person  employed  or  appointed  to  office  by  a  commission  or  by 
counsel  to  a  commission,  shall  violate  any  provision  of  this  section 
he  shall  be  removed  from  the  office  held  by  him.  Every  commis- 
sioner, counsel  to  the  commission,  the  secretary  thereof  and  every 
person  employed  or  appointed  to  office  by  the  commission  or  by 
counsel  to  the  commission,  shall  be  and  be  deemed  to  be  a  public 
officer. 


*  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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Prohibition  against  receiving  of  passes,  etc.,  hy  a  public  officer, —  see 

N.  Y.  Const.,  Art,  XIII,  §  5. 
Prohibilion  on  members  of  former  Board  of  Railroad  Oommissioners, — 

see  H.  Y.  E.  E.  L.,  §  168. 
Certain  acts  defined  as  denoting   ineligibility   of   commissioners  and 

employees  of  commission, —  see  ante,  §  9. 
The  giving  of  free  passes,  generally, —  see  post,  §  33. 
Bemoval  from  office. —  see  ante,  §  4,  notes  [6]-[13]. 


[1]    AVho  are  public  officers. 

Whoever  has  a  public  charge  or  employment,  or  even  a  particular 
employment  affecting  the  public,  holds  a  public   office. —  Rowland  v. 

Mayor,  83  N.  Y.  372. 

"  Public  office,"  in  the  constitutional  sense,  has  respect  to  a  permanent 
public  trust  or  employment,  to  be  exercised  generally  and  in  all  proper 
cases.  It  does  not  include  the  appointment,  to  meet  special  exigencies, 
of  an  individual  to  perform  transient,  occasional  or  incidental  duties 
such  as  ordinarily  are  performed  by  public  officers. —  Matter  of  Hatha- 
way, 11  N.  Y.  238. 

Every  officer  who  is  appointed  to  discharge  a  public  duty  and  receives 
compensation,  is  a  public  officer. —  People  ex  rel.  Henry  v.  Nostrand, 
46  K  Y.  3Y5;  Robinson  V.  Chamberlain,  34  N.  Y.  389;  People  ex  rel. 
Bradley  v.  Stevens,  51  How.  Pr.  (N.  Y.)  103;  People  v.  Hayes,  7  How. 
Pr.  (N.  Y.)  248. 

"Where  a  person  holds  a  position  created  by  statute,  with  the  ap- 
pointing power  designated,  the  salary  fixed  and  the  general  duties 
prescribed  by  law,  he  is  a  public  officer. —  Matter  of  Hardy,  lY  Misc. 
(N.  Y.)  667,  41  N.  Y.  Supp.  469. 

[2]    Qualifications. 

A  statute  of  North  Carolina  providing  that  no  railroad  commissioner 
should  be  employed  by  or  in  any  way  interested  in  any  carrier  com- 
pany, and  providing  that  such  relations  should  be  a  ground  for  his 
removal,  is  not  unconstitutional  because  it  requires  of  the  railroad 
commissioners  qualifications  in  addition  to  those  pirescribed  in  the  state 
constitution. —  Caldwell  v.  Wilson,  121  N.  C.  425,  28  S.  E.  554. 

[3]    Receiving   of  free  transportation. 

A  public  officer  who  accepts  the  privilege  of  riding  in  a  palace  or 
sleeping-car  accorded  to  him  by  a  pass  issued  by  the  sleeping-car  com- 
pany, accepts  a  free  pass  within  the  meaning  of  N.  Y.  Const.,  Art. 
XIII,  §  5,  forbidding  the  receiving  or  using  of  passes  by  public  officers. 
—  People  V.  Wadhams,  176  K  Y.  9,  68  K  E.  65. 
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Even  though  a  public  officer  rightfully  held  a  free  pass  before  the 
adoption  of  the  provision  of  the  N.  T.  Constitution  forbidding  the 
receiving  or  using  of  passes  by  public  officers,  that  provision  makes  it 
imlawful  for  him  to  thereafter  use  the  said  pass. —  People  v.  Rathhone, 
145  N.  T.  434,  40  N.  E.  395,  28  L.  E.  A.  384. 

N.  T.  Const.,  Art.  XIII,  §  5,  prohibits  officers  and  representatives 
of  the  State  Board  of  Railroad  Commissioners  from  accepting  free 
passes  from  a  railroad,  but  not  from  the  Secretary  of  State  for  their 
transportation  while  engaged  in  public  business. —  Matter  of  B.  E. 
Comrs.,  11  Misc.  (N.  T.)  103,  32  N.  T.  Supp.  1115. 


§  16.  Annnal  report  of  commissions.^All  proceedings 
of  each  commission  and  all  documents  and  records  in  its  possession 
shall  be  public  records,  and  each  commission  shall  make  an  annual 
report  to  the  legislature  on  or  before  the  second  Monday  of  January 
in  each  year,  which  shall  contain  copies  of  all  orders  issued  by  it, 
and  any  information  in  the  possession  of  the  commission  which  it 
shall  deem  of  value  to  the  legislature  and  the  people  of  the  state. 
Five  hundred  copies  of  each  report,  together  with  abstracts  of  the 
reports  to  such  commission  of  common  carriers,  railroad  corporations 
and  street  railroad  corporations,  and  gas  and  electrical  corporations, 
in  addition  to  the  regular  number  prescribed  by  law,  shall  be  printed 
as  a  public  document  of  the  state,  bound  in  cloth,  for  the  use  of  the 
commissioners  and  to  be  distributed  by  them  in  their  discretion  to 
railroad,  street  railroad,  gas  and  electrical  corporations  and  other 
persons  interested  therein. 


Annual  reports  of  Interstate  Commerce  Commission, —  see  Interst. 
Com.  Act,  §  21,  post.  Appendix  B. 

Former  Board  of  Railroad  Commissioners  not  required  to  give  pub- 
licity to  information,  contracts,  agreements  and  leases  required  to 
he  furnished  by  railroads, —  see  N.  T.  E.  E.  L.,  §  163. 

Annual  reports  of  former  Board  of  Railroad  Commissioners, —  see 
IST.  T.  E.  E.  L.,   §  166. 

Annual  reports  of  corporations  subject  to  this  Act, —  see  post,  §§  46, 
66. 

Annual  report  of  Commission  may  recommend  legislation  deemed 
wise  in  the  public  interest, —  see  post,  §  45. 


A   report   of   a   railroad   commission   to   the   governor  may   be  used 
against  it  on  an  application  by  it  to  secure  compliance  with  one  of  its 
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orders.—  Seaboard  Air  L.  B.  Go.  v.  Florida,  203  TJ.  S.  261,  27  Sup. 
Ct.  E.  (U.  S.)  109,  affg.  s.  c.  48  Fla.  129,  37  So.  314,  48  Fla.  150,  37 
So.  658. 

Upon  an  application  for  an  order  for  the  inspection  of  the  record  of 
assessed  valuations,  it  is  proper  to  limit  the  inspection  to  the  assess- 
ments afiecting  the  petitioner  personally  and  his  clients. —  Matter  of 
Lord,  167  N.  Y.  398,  60  N.  E.  748,  affg.  59  App.  Div.  (N.  T.)  591,  69 
N.  Y.  Supp.  678. 

For  various  definitions  of  the  word  "  document,''  see  Hayden  v.  Van 
Cortlandt,  84  Hun  (N.  Y.)  150,  32  N.  Y.  Supp.  507. 

A  corporator  of  a  municipal  corporation  has  the  right  to  inspect  and 
take  copies  of  the  contracts  for  public  works  of  the  municipality  without 
s'howing  any  private  personal  interest  in  such  documents  because  every- 
body has  a  right  to  see  the  public  records  of  the  corporation. —  People 
ex  rel.  Henry  v.  Cornell,  47  Barb.  (N.  Y.)  329,  revd.  without  opinion, 
35  How.  Pr.  (N.  Y.)  31. 

The  fact  that  a  statute  required  a  report  of  the  Railroad  Commis- 
sioners to  the  legislature  and  authorized  them  to  distribute  printed 
copies  thereof  did  not  make  such  report  evidence  unless  certified  by  a 
Commissioner  or  the  secretary. —  Bella  v.  New  Yorh,  L.  &  W.  B.  Co., 
24  N.  Y.  S.  E.  921,  6  N.  Y.  Supp.  552. 

A  document  is  defined  as  "  an  instrument  upon  which  is  recorded  by 
means  of  letters,  figures  or  marks,  matter  which  may  eventually  be 
used." — Johnson  Street  B.  Co.  v.  North  Branch  Steel  Co.,  48  Fed.  190. 

It  is  not  the  unqualified  right  of  every  citizen  to  demand  access  to, 
and  inspection  of,  the  works  and  documents  of  a  public  office.  The  in- 
dividual demanding  an  inspection  must  have  an  interest  in  the  docu- 
ment. An  inspection  will  not  be  granted  to  gratify  curiosity. —  Ban- 
dolph  V.  State,  82  Ala.  527,  2  So.  714;  Brewer  v.  Watson,  71  Ala.  299. 

Any  person  interested  in  what  a  public  record  shows  has  the  right 
to  inspect  but  not  to  handle  or  touch  the  same. —  Keefe  v.  Donnell, 
92  Me.  151,  42  Atl.  345. 

All  the  people  have  a  right  of  free  access  to,  and  public  ins^pection  of, 
public  records,  and  the  citizen  who  wishes  to  make  such  inspection 
need  not  show  some  special  interest  in  such  record. —  Burton  v.  Tuite, 
78  Mich.  363,  44  N.  W.  282,  7  L.  E.  A.  73. 

Every  person  is  entitled  to  the  inspection  of  public  documents  if  he 
shows  the  requisite  interest  therein.  The  common  interest  which  every 
citizen  has  in  the  enforcement  of  the  laws  of  the  community  where  he 
dwells  is  sufficient. —  State  ex  rel.  Ferry  v.  Williams,  41  N.  J.  L.  332. 

All  persons  have  the  right  to  know  the  contents  of  public  records  and 
to  make  an  inspection  thereof. —  Newton  v.  Fischer,  98  N.  0.  20,  3 
S.  E.  822. 
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The  stock  ledger  or  transfer  book  of  a  corporation  is  a  document. — 
Clarh  V.  Rhode  Island  Locomotive  Worhs,  24  E.  I.  307,  53  Atl.  47. 

The  record  book  of  a  corporation  is  a  "document" — Arnold  v.  Paw- 
tuxet  Vol.  Water  Co.,  18  E.  I.  189 ;  26  Atl.  55,  19  L.  E.  A.  602. 

It  is  the  duty  of  public  officers  to  allow  all  persons  interested  to 
inspect  and  to  make  copies  of  public  records  and  this  duty  may  be 
enforced  by  mandamus. —  Clay  v.  Ballard,  87  Va.  787,  13  S.  E.  262. 


§  17.   Certified  copies  of  papers  filed  to  be  evidence. 

—  Copies  of  all  official  documents  and  orders  filed  or  deposited  ac- 
cording to  law  in  the  office  of  either  commission,  certified  by  a  com- 
missioner or  by  the  secretary  of  the  commission  to  be  true  copies  of 
the  originals,  under  the  official  seal  of  the  commission,  shall  be 
evidence  in  like  manner  as  the  originals. 


For  similar  provisions  as  to  Interstate  Commerce  Commission, —  see 

Interst.  Com.  Act,  §  16,  post,  Appendix  B. 
For  similar  provision, —  see  N.  Y.  Code  of  Civil  Procedure,  §  933. 
For  practically  identical  provisions  as  to  former  Board  of  Railroad 

Commissioners, —  see  N.  T.  E.  E.  L,  §  167. 


A  statute  authorizing  the  receipt  in  evidence  of  certified  copies  of 
pai)ers  filed,  kept  or  recorded  pursuant  to  law  in  a  public  office  does 
not  make  such  copies  evidence  unless  the  originals  if  produced  would 
be  competent.— Z'ono/iMe  v.  Whitney,  133  N.  T.  178,  30  N.  E.  848. 

Certified  copies  of  papers  in  a  public  office  are  not  evidence  where  the 
seal  is  omitted. —  City  of  New  York  v.  Vanderveer,  91  App.  Div.  (N.  Y.) 
303,  86  N.  Y.  Supp.  659. 

In  order  that  certified  eopiea  of  papers  filed  or  recorded  in  a  public 
office  may  be  evidence  there  must  be  some  law  which  authorizes  the 
filing  or  recording  of  the  originals. —  Polyhranas  v.  Erausz,  73  App. 
Div.  (N.  Y.)  583;  77  N.  Y.  Supp.  46. 

A  certified  copy  of  a  record  of  a  power  of  attorney  is  not  evidence 
unless  there  is  a  statute  providing  for  the  recording  of  such  a  paper. — 
Striker  v.  Striker,  31  App.  Div.  (N.  Y.)  129,  52  N.  Y.  Supp.  729. 

The  minutes  of  the  proceedings  of  a  town  board  are  not  required  by 
law  to  be  filed  in  the  town  clerk's  office  and  they  are  not  therefore 
competent  evidence  under  the  statute  which  makes  papers  filed  pursuant 
to  law,  evidence. —  Jackson  v.  Collins,  62  Hun  (N.  Y.),  618,  16  N.  Y. 
Supp.  651,  41  N.  Y.  S.  E.  590. 

Eeports  of  the  N.  Y.  Board  of  Eailroad  Commissioners  were  not 
admissible  in  evidence  unless  certified  by  a  member  of  the  Board  or  his 
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secretary.— BeiZa  v.  New  Yorle,  L.  &  W.  R.  Co.,  24  N.  T.  S.  E.  921, 
6  N.  T.  Supp.  552. 


§  18.  Fees  to  be  charged  and  collected  by  the  com- 
missions.—Each  commission  shall  charge  and  collect  the  follow- 
ing fees:  For  copies  of  papers  and  records  not  required  to  be  cer- 
tified or  otherwise  authenticated  by  the  commission,  ten  cents  for 
each  folio;  for  certified  copies  of  official  documents  and  orders  filed 
in  its  office,  fifteen  cents  for  each  folio,  and  one  dollar  for  every 
certificate  under  seal  affixed  thereto;  for  certifying  a  copy  of  any 
report  made  by  a  corporation  to  the  commission,  two  dollars;  for 
each  certified  copy  of  the  annual  report  of  the  commission,  one  dollar 
and  fifty  cents;  for  certified  copies  of  evidence  and  proceedings 
before  the  commission,  fifteen  cents  for  each  folio.  No  fees  shall  be 
charged  or  collected  for  copies  of  papers,  records  or  official  docu- 
ments, furnished  to  public  officers  for  use  in  their  official  capacity, 
or  for  the  annual  reports  of  the  commission  in  the  ordinary  course 
of  distribution.  All  fees  charged  and  collected  by  the  commission  of 
the  first  district  shall  belong  to  the  city  of  New  York,  and  shall  be 
paid  monthly,  accompanied  by  a  detailed  statement  thereof,  into  the 
treasury  of  the  city  to  the  credit  of  the  general  fund,  and  all  fees 
charged  and  collected  by  the  commission  of  the  second  district  shall 
belong  to  the  people  of  the  state,  and  shall  be  paid  monthly,  accom- 
panied by  a  detailed  statement  thereof,  into  the  treasury  of  the 
state  to  the  credit  of  the  general  fund. 


For  practically  identical  provisions  as   to   fees   charged   hy   former 
Board  of  Railroad  Commissioners, — 'see  N.  T.  E.  E.  L.,  §  165. 


§  19.  Attendance  of  ivitnesses  and  their  fees;  =^  [pro- 
cedure in  punishing  for  contempt].—  !.  All  subpoenas 
shall  be  signed  and  issued  by  a  commissioner  or  by  the  secretary  of  a 
commission  and  may  be  served  by  any  person  of  full  age.  The  fees 
of  witnesses  required  to  attend  before  a  commission,  or  a  commis- 
sioner, shall  be  two  dollars  for  each  day's  attendance,  and  five  cents 
for  every  mile  of  travel  by  the  nearest  generally  traveled  route  in 
going  to  and  from  the  place  where  attendance  of  the  witness  is 
required,  such  fees  to  be  paid  when  the  witness  is  excused  from 
further  attendance;  and  the  disbursements  made  in  the  payment  of 
such  fees  shall  be  audited  and  paid  in  the  first  district  in  the  same 
manner  provided  for  the  payment  of  expenses  of  the  commission. 


•  Words  In  brackets  are  not  a  part  of  section  heading  aa  enacted. — Ed. 
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2.  If  a  person  subpoenaed  to  attend  before  a,  commission,  or  a 
commissioner  fails  to  obey  the  command  of  such  subpoena,  without 
reasonable  cause,  or  if  a  person  in  attendance  before  a  commission, 
or  commissioner,  shall,  without  reasonable  cause,  refuse  to  be  sworn 
or  to  be  examined  or  to  answer  a  question  or  to  produce  a  book  or 
papers,  when  ordered  so  to  do  by  the  commission,  or  a  commissioner, 
or  to  subscribe  and  swear  to  his  deposition  after  it  has  been  cor- 
rectly reduced  to  writing,  he  shall  be  guilty  of  a  misdemeanor  and 
may  be  prosecuted  therefor  in  any  court  of  competent  criminal  juris- 
diction. 

If  a  person  in  attendance  before  a  commission  or  a  commissioner 
refuses  without  reasonable  cause  to  be  examined  or  to  answer  a 
legal  and  pertinent  question  or  produce  a  book  or  paper,  when 
ordered  so  to  do  by  a  commission  or  a  commissioner,  the  commission 
may  apply  to  any  justice  of  the  supreme  court  upon  proof  by 
affidavit  of  the  facts  for  an  order  returnable  in  not  less  than  two 
nor  more  than  five  days  directing  such  person  to  show  cause  before 
the  justice  who  made  the  order,  or  any  other  justice  of  the  supreme 
court,  why  he  should  not  be  committed  to  jail;  upon  the  return  of 
such  order  the  justice  before  whom  the  matter  shall  come  on  for 
hearing  shall  examine  under  oath  such  person  whose  testimony  may 
be  relevant,  and  such  person  shall  be  given  an  opportunity  to  be 
heard;  and  if  the  justice  shall  determine  that  such  person  has  re- 
fused without  reasonable  cause  or  legal  excuse  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or  paper 
which  he  was  ordered  to  bring,  he  may  forthwith,  by  warrant,  com- 
mit the  offender  to  jail,  there  to  remain  until  he  submits  to  do  the 
act  which  he  was  so  required  to  do  or  is  discharged  according  to 
law.  

Compelling  giving  of  testimony  and  production  of  hooTcs  and  papers 
in  court  proceedings  to  enforce  adherence  to  published  interstate 
rates, —  see  Elltins  Act,  §  3,  post,  Appendix  B. 

For  provisions  as  to  witnesses  in  attendance  before  Interstate  Com- 
merce Commission, —  see  Interst.  Com.  Act,  §  12,  post,  Ap- 
pendix B. 

Provisions  of  N.  Y.  Code  of  Civil  Procedure  as  to  compelling  attend- 
ance and  testimony  of  witnesses  in  civil  actions, —  see  N.  Y. 
Code  Civ.  Pro.,  §§  852-869. 

Criminal  contempts, —  see  N.  T.  Penal  Code,  §  143. 

For  provisions  as  to  attendance  of  witnesses  before  former  Board  of 
Railroad  Commissioners,  and  fees  for  such  attendance, —  see 
N.  Y.  E.  E.  L.,  §  164. 
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Immunity  of  witnesses  hefore  Commission, —  see  post,  §  20. 

Power  of  each  Commission  and  each  comm,issioner  to  compel  pro- 
duction of  hoohSj  papers,  etc., —  see  also  post,  §  45,  subd.  3. 

Production  of  sworn  copies  in  lieu  of  original  hooks,  papers,  etc., — 
see  post,  §  45,  subd.  3. 

Power  of  each  Commission  and  each  commissioner  to  suipoena  wit- 
nesses, take  testimony,  administer  oaths, —  see  also  post,  §  45, 
subd.  1,  §  66,  subd.  10. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 

Immunity  of  witnesses, —  see  post,   §   20,,  notes   [2]  — [9]. 

Immunity  of  witnesses  as  extending  to  production  of  hooks  and 
papers, —  see  post,  §  20,  note  [8]. 


[1]    Where  hearings  will  be  held. 

If  the  number  of  books,  etc.,  asked  for  under  a  suhpoena- duces  iecuiiv 
is  large,  or  other  exceptional  circumstances  exist,  the  Interstate  Com- 
merce Commission  will  order  the  testimony  to  be  taken  at  such  a  place 
as  will  avoid  oppression  in  producing  the  books  at  a  distant  hearing, 
and  expedite  the  progress  of  the  investigation. —  Rice  v.  Cincinnati, 
W.  &  B.  B.  Co.,  2  Inters.  Com.  R.  507,  584,  3  I.  C.  C.  R.  186. 

A  case  involving  local  rates  will  be  heard  by  the  Interstate  Commerce 
Commission  at  some  central  point  in  the  territory  immediately  affected. 
—  Delaware  Orange  v.  N.  Y.  P.  &  N.  R.  Co.,  1  Inters.  Com.  E.  649,  2 
Inters.  Com.  E.  187,  799,  2  I.  C.  C.  E.  309. 

[2]    Extent  of  irisitorial    powers. 

A  state  has  the  undoubted  right  to  inquire  into  all  the  business  of 
a  domestic  railroad  corporation,  even  though  it  be  engaged  in  inter- 
state commerce;  but  as  to  partnerships  which  engage  in  the  business 
of  carrier,  the  state  has  no  such  visitorial  power,  and  can  require 
information  only  as  to  the  business  carried  on  within  the  state. —  State 
V.  U.  8.  Exp.  Co.,  81  Minn.  87,  83  N.  W.  465,  50  L.  E.  A.  667. 

[3]    Form     of    application    to     compel    production     of    boohs     and 
papers. 

See  also,  post,  §  20,  note  [1]. 

In  a  proceeding  before  the  North  Dakota  Commission  as  to  the 
rates  upon  a  certain  railroad,  the  attorney-general  as  counsel  to  the 
Commission  asked  two  witnesses,  ofBcers  of  the  company,  for  certain 
relevant   statistical   data   which    could    only   have   been   prepared   from 
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an  actual  examination  of  all  the  way  bills  of  the  company  for  four 
years,  a  task  nearly  if  not  quite  equal  to  that  of  doing  over  again 
the  entire  accounting  work  for  those  years,  entailing  the  employing 
of  a  large  force  of  clerks,  etc. —  Held,  that  in  order  to  sustain  his  re- 
quest for  this  information,  counsel  must  tender  the  company  the  probable 
expense  of  the  labor  entailed. —  Northern  Pac.  B.  Co.  v.  Reyes,  91  Fed.  47. 

When  in  a  proceeding  between  parties  before  the  Interstate  Com- 
merce Commission,  an  application  is  made  to  compel  the  production 
of  books,  papers,  etc.,  by  one  who  is  a  party  to  the  proceedings  and  a 
carrier  engaged  in  interstate  commerce,  it  is  sufficient  for  the  appli- 
cation to  indicate  in  writing  in  a  general  way  what  books,  etc.,  should 
be  produced,  and  that  there  is  reason  to  believe,  and  the  applicant 
does  believe,  that  in  the  course  of  the  hearing  they  will  become  of 
service,  on  accoimt  of  the  light  they  will  throw  upon  the  questions 
in  controversy.  The  applicant  should  make  affidavit,  as  part  of  the 
application,  that  such  application  is  made  in  good  faith,  and  not  for 
the  purpose  of  harassing  or  vexing  the  carrier. —  Rice  v.  Cincinnati, 
W.  &  B.  R.  Co.,  2  Inters.  Com.  R.  507,  584,  3  I.  C.  C.  E.  186. 

When  in  a  proceeding  between  parties  before  the  Interstate  Com- 
merce Commission,  an  application  is  made  to  compel  the  production 
of  books,  papers,  etc.,  by  persons  not  interstate  carriers  and  strangers 
to  the  proceeding,  the  application  should  be  in  writing,  addressed  to 
the  Commission,  specifying  as  nearly  as  may  be  the  books  or  docu- 
ments desired,  and  be  accompanied  by  an  affidavit  that  the  books, 
etc.,  desired  are  in  the  possession  of  the  witness  or  under  his  control. 
The  affidavit  should  also  set  forth  facts  making  a  very  clear  and  full 
•prima  facie  case  that  the  books,  etc.,  contain  evidence  material  and 
necessary  to  the  parties  seeking  their  production. —  Rice  v.  Cincinnati, 
W.  &  B.  R.  Co.,  2  Inters.  Com.  E.  507,  584,  3  I  C.  C.  E.  186. 

[4]    When  a  subpoena  duces  tecum  will  be  refused. 

A  subpoena  duces  tecum  will  not  be  issued  to  third  parties  where  it 
is  clear  that  the  proof  desired  can  be  secured  in  other  ways. —  Haddock 
V.  D.  L.  &  W.  R.  Co.,  3  Inters.  Com.  E.  123,  302,  4  I.  C.  C.  E.  296. 

[5]    Relevancy  as  affecting  compelling  of  testimony  or  production 
of  documents. 

Witnesses  cannot  plead  the  non-materiality  or  irrelevancy  of  testi- 
mony or  books  and  papers,  in  order  to  be  excused  from  testifying  or 
from  producing  such  data. —  Nelson  v.  U.  8.,  201  U.  S.  92,  26  Sup. 
Ot.  E.   (U.  S.)  358. 

Discussion  of  what  constitutes  relevant  testimony  and  papers,  under 
the  section  of  the  Interstate  Commerce  Act  authorizing  the  Circuit  Court 
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to  use  its  proceeds  to  compel  the  giving  of  testimony  and  the  production 
of  papers,  etc. —  Interst.  Com.  Commission  v.  Baird,  194  TJ.  S.  25,  24 
Sup.  Ct.  E.  (U.  S.)  563. 

Where  a  court  order  calls  for  the  production  of  certain  books  and 
papers  by  a  corporation  at  a  trial,  they  must  be  produced,  but  their 
relevancy  and  jwrtinency  to  the  issues  involved  remains  to  be  passed 
upon. —  International  Coal  M.  Co.  v.  Pa.  B.  Co.,  152  Fed.  557. 

When  the  state  has  a  legal  right  to  call  upon  corporations  or  companies 
for  information  ae  to  their  business,  they  cannot  be  permitted  to  de- 
termine for  themselves  whether  they  will  answer  or  not,  for  the  reason 
that  it  is  not  possible  for  them  to  do  so.  It  is  their  duty  in  such  cases 
to  answer  candidly,  so  far  as  reasonably  possible,  and  state  the  facts  which ' 
they  claim  excuse  them  for  not  answering  more  fully. —  State  v.  U,  8. 
Exp.  Co.,  81  Minn.  87,  83  N.  W.  465,  50  L.  K.  A.  667. 

[6]    Production  of  booka  and  papers  by  a  corporation. 

Whether  immunity  of  witnesses  extends  to  production  of  hooks  and 
papers  hy  corporation, —  see  post,  §  20,  note  [8]. 

There  can  be  no  illegality  in  a  statutory  provision  of  a  state  that  a 
corporation  doing  business  within  that  state  and  protected  by  its  powers 
may  be  compelled  to  produce  before  a  state  tribunal  material  evidence 
in  the  shape  of  books  or  papers  kept  by  it  in  the  state,  and  which  are 
in  its  custody  and  control,  although  for  the  moment  outside  the  borders 
of  the  state. —  Consolidated  Rendering  Co.  v.  Vermont,  207  U.  S.  541, 
28  Sup.  Ct.  R.  (U.  S.)  178,  affg.  s.  o.  —  Vt.  — ,  66  Atl.  790. 

Whether  a  notice  to  produce  books  and  papers  is  broader  than  the 
state  statute  providing  therefor  allows  is  a  question  of  the  construction 
of  the  said  statute  and  of  the  notice,  and  the  decision  of  state  court 
on  this  question  is  final. —  Consolidated  Rendering  Co.  v.  Vermont, 
207  U.  S.  541,  28  Sup.  Ct.  E.  (U.  S.)  178,  affg.  s.  o.  —  Vt.  — ,  66 
Atl.  790. 

A  notice  to  a  rendering  company  to  produce  before  the  grand  jury 
such  books  or  papers  as  related  to,  or  concerned  any  dealings  or  busi- 
ness between  January  1,  1904  and  the  date  of  the  notice,  Oct.,  1906,  with 
the  parties  named  therein  who  were  state  cattle  commissioners  charged 
before  the  grand  jury  with  having  unlawfully  sold  diseased  meat  for 
food  purposes,  is  not  void  as  lacking  the  necessary  particularity  of 
description  of  the  documents  required. —  Consolidated  Rendering  Co. 
V.  Vermont,  207  IT.  S.  541,  28  Sup.  Ct.  E.  (U.  S.)  178,  affg.  s.  c.  —  Vt. 
— ,  66  Atl.  790. 

A  notice  to  produce  books  and  papers  held  not  to  amount  to  an  un- 
reasonable search  and  seizure  of  private  books  and  documents. —  Con- 
solidated Rendering  Co.  v.  Vermont,  207  U.  S.  541,  28  Sup.  Ot.  E. 
(U.  S.)  17.8,  affg.  s.  c.  —  Vt.  — ,  66  Atl.  790. 
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Officers  of  a  corporation  cannot  refuse  to  produce  its  books,  papers, 
etc.,  on  the  ground  that  such  documents  are  not  under  their  control.— 
Nelson  v.  U.  8.,  201  U.  S.  92,  26  Sup.  Ct.  E.  (U.  S.)  358. 

A  corporation  is  entitled  to  protection  against  unreasonable  searches 
and  seizures  of  its  books  and  papers,  even  under  a  subpoena  duces  tecum 
which  is  too  broad  and  exacting  in  its  mandates.  Where  an  act  of 
Congress  does  not  authorize  examination  of  any  or  all  the  books  and 
papers  of  a  corporation,  a  subpoena  requiring  production  of  practically 
all  of  them  is  unreasonable,  as  tending  practically  to  stop  the  business  of 
the  corporation.— a^aZe  v.  Henkel,  201  U.  S.  43,  26  Sup.  Ct.  E.  (IT,  S.) 
370. 

On  an  investigation  by  the  Interstate  Commerce  Commission  as  to  the 
reasonableness  of  rates  for  the  transportation  of  coal,  contracts  between 
railroad  companies  and  certain  coal  companies  which  proposed  the  build- 
ing of  a  competing  railroad,  whereby  the  said  railroad  companies  pur- 
chased the  collieries,  are  relevant  evidence  and  their  production  should 
be  compelled. —  Interstate  Com.  Commission  v.  Baird,  194  TJ.  S.  25,  24 
Sup.  Ct.  E.  (IT.  S.)  563. 

A  subpoena  duces  tecum,  commanding  an  officer  of  a  railroad  company 
to  produce  all  letters,  papers,  books  and  memoranda  as  to  certain  claims, 
is  not  objectionable  for  imreasonableness. —  Santa  Fe  Pac.  B.  Co.  v. 
Davidson,  149  Fed.  603. 

The  secretary  of  a  corporation  cannot  personally  be  punished  for  con- 
tempt for  failure  to  produce  books  and  papers  which  his  superiors  have 
entrusted  to  some  other  officer,  which  have  never  been  in  his  possession, 
and  which  he  can  not  obtain  except  by  a  surreptitious  attempt  to  get 
them  from  the  president's  desk,  or  by  a  breach  of  the  peace.  A  subpoena 
should  have  been  served  upon  the  corporation  itself,  and  it  could  claim 
no  immunity. —  U.  8.  v.  Am.  Tobacco  Co.,  No.  2,  146  Fed.  557. 

A  corporation  may  be  subiKsnaed  to  produce  its  books,  papers,  etc. — 
U.  8.  V.  Am.  Tobacco  Co.,  No.  2,  146  Fed.  557. 

"A  subpoena  duces  tecum  required  a  corporation  to  produce  its  minute 
books  "  from  the  time  of  its  incorporation  to  the  present  day,"  a  period 
of  about  three  years,  and  its  copy  letter  books  for  a  period  of  about  three 
months  and  a  half. —  Held,  that  such  subpoena  was  not  too  broad  and 
sweeping. —  U.  8.  v.  Am.  Tobacco  Co.,  No.  1,  146  Fed.  557. 

[7]    Remedy  for  refusal  of  witness  to  give  testimony. 

In  a  proceeding  before  the  North  Dakota  commission  as  to  rates  upon 
a  railroad  which  was  a  foreign  corporation,  officers  of  the  company,  on 
the  stand,  declined  to  compile  certain  statistical  tables  desired  by  the 
Attorney- General  as  counsel  of  the  commission.  He^  thereupon  moved  to 
strike  out  of  their  testimony  in  toto. —  Held,  that  this  was  not  the  remedy 
counsel  should  have  pursued.  If  he  vras  entitled  to  this  evidence,  and 
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the  witnesses  refused  to  furnish  it,  his  proper  remedy  was  to  apply  to 
the  federal  court  of  the  district  in  which  the  testimony  was  taken,  for 
process  to  compel  its  production. —  Northern  Pac.  B.  Co.  v.  Eeyes,  91 
Fed.  47. 

[8]    Wbat   bodies   may  be  vested   tritli  poirer  to   punish   for  con- 
tempt. 

Commissions  as  administrative   bodies, —  see  ante,   §  4,  note   [15]. 

Congress  being  vested  with  power  to  regulate  commerce  among  the 
states,  it  may  establish  an  administrative  body  to  investigate  such  com- 
merce, and  vest  that  body  with  power  to  call  witnesses  before  it  and  to 
require  the  production  of  books  and  papers  relating  to  the  subject.  The 
inquiry  whether  a  witness  before  the  commission  is  bound  to  answer  a 
question  propounded  or  to  produce  books,  papers,  etc.,  called  for  by  that 
body,  is  a  function  that  cannot  be  committed  to  a  subordinate  adminis- 
trative or  executive  tribunal  for  final  determination.  To  giVe  it  power 
to  punish  disobedience  to  its  subpoenas  would  not  be  consistent  with  due 
process  of  law  oif  our  system  of  government.  The  power,  except  in  the 
particular  cases  enumerated  in  the  TJ.  S.  Constitution,  can  be  exerted 
only  by  a  competent  judicial  tribunal.  A  petition  by  the  Interstate  Com- 
merce Commission  to  the  Circuit  Court,  under  Interst.  Com.  Act,  §  12, 
asking  that  court  to  use  its  process  in  compelling  the  giving  of  testimony 
and  the  production  of  books  and  papers  before  the  Commission  is  a 
"  case "  or  "  controversy "  to  which  the  judicial  power  of  the  United 
States  extends,  under  U.  S.  Const.,  Art.  Ill,  §  2,  and  that  section  does 
not  impose  on  the  courts  duties  not  judicial  in  their  nature,  even  though 
its  effect  is  to  aid  an  administrative  body  in  the  performance  of  its 
duties. —  Interst.  Com.  Commission  v.  Brimson,  154  TJ.  S.  447,  14  Sup. 
Ct.  R.  (U.  S.)  1125,  revg.  s.  c.  sub.  nom.  In  re  Inters.  Com.  Commission, 
53  Fed.  476. 

To  punish  for  contempt  is  the  highest  exercise  of  judicial  power,  and 
belongs  to  judges  of  courts  of  record  or  superior  courts.  Where  juris- 
diction exists,  there  can  be  no  review.  This  power  is  not  an  incident  to 
the  mere  exercise  of  judicial  functions,  and  cannot  be  upheld  on  in- 
ferences and  implications,  but  must  be  expressly  conferred  by  law. — 
In  re  Mason,  43  Fed.  510. 

An  act  of  the  legislature  authorizing  an  executive  officer  of  the  state 
to  commit  a  person  to  jail  for  a  contempt  in  refusing  to  obey  his  man- 
date, or  refusing  to  answer  questions  propounded  by  him  to  a  person 
called  before  him,  is  unconstitutional,  as  a  warrant  to  enforce  such  a 
statute  would  not  be  due  process  of  law. —  People  ex  rel.  MacDonald  v. 
Leuhischer,  34  App.,  Div.  (N.  Y.)  577,  54  N.  Y.  Supp.  869. 

The  power  to  punish  for  contempt  is  judicial  in  its  nature,  and  only 
arises  in  a  judicial  proceeding  and  can  be  exercised  under  the  law  of 
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the  land  only  by  a  competent  judicial  tribunal  which  has  jurisdiction 
in  the  premises. —  People  ex  rel.  MacDonald  v.  Leuhischer,  34  App.  Div. 
(N.  Y.)  577,  54  N.  Y.  Supp.  8G9. 

Judicial  power,  such  as  to  punish  for  contempt,  cannot  be  delegated 
to  a  commission. —  Langenberg  v.  Decker,  131  Ind.  471,  31  N.  E.  190,  16 
L.  E.  A.  108. 

To  try  a  question  of  contempt  and  to  adjudge  punishment  is  an  exer- 
cise of  judicial  power.  There  is  no  such  thing  as  a  punishable  contempt 
of  executive  authority.  While  an  executive  ofB.cer  might  be  constituted 
a  court,  judicial  power  cannot  be  conferred  on  him  as  merely  ancillary 
to  the  exercise  of  purely  executive  power.  Not  every  one  who  hears  tes- 
timony and  exercises  discretion  and  judgment  in  a  matter  submitted  to 
him  is  necessarily  a  judicial  officer. —  (Opinion  of  Johnston,  J.,  who  did 
not  concur  in  result.) — In  re  Huron,  58  Kan.  152,  48  Pac.  574,  36  L. 
E.  A.  822n. 

A  notary  public  may  be  authorized  to  punish  for  contempt. —  Bogge 
V.  Btate,  21  Neb.  272,  31  N.  W.  929. 

To  punish  by  a  commitment  for  contempt  is  a  power  belonging  only 
to  judges  of  certain  courts,  and  does  not  arise  from  the  mere  exercise  of 
judicial  functions. —  Matter  of  Kerrigan,  33  N.  J.  L.  344. 

It  is  not  within  the  power  of  a  commissioner  of  a  federal  court  to 
punish  for  contempt. —  Ex  parte  Doll,  7  Phila.  (Pa.)  595. 

[9]    Wlien  a  witness  is  in  contempt. 

Whether  an  officer  of  a  corporation  can  personally  he  punished  for  con- 
tempi  for  failure  to  produce  hoohs  and  papers, —  see  ante,  note  [6]. 

In  a  proceeding  in  the  Circuit  Court  upon  a  petition  of  the  Interstate 
Commerce  Commission  under  Interst.  Com.  Act,  §  12,  it  is  open  to  the  de- 
fendant to  contend  that  he  was  protected  by  the  U.  S.  Constitution  from 
making  answer  to  the  questions  propounded,  or  that  he  was  not  bound 
to  produce  the  books,  papers,  etc. ;  that  neither  the  questions  propounded 
nor  the  papers  asked  for  related  to  the  particular  matter  under  investiga- 
tion, nor  to  any  matter  which  the  Commission  was  entitled  under  the 
Constitution  or  laws  to  investigate.  The  issue  is  not  one  for  the  de- 
termination of  a  jury,  nor  is  there  any  contempt  until  the  issue  of  law  is 
determined  adversely  to  the  defendant,  and  he  has  refused  to  obey,  not 
the  order  of  the  Commission,  but  the  final  order  of  the  court. —  Interst. 
Com.  Commission  v.  Brimson,  154  U.  S.  447,  14  Sup.  Ct.  E.  1125,  revg. 
S.  c.  sub.  nom.  In  re  Interst.  Com.  Commission,  53  Ped.  476. 

Notwithstanding  the  vesting  of  judicial  powers  in  the  courts,  certain 
powers,  in  their  nature  judicial,  belong  to  the  legislature  and  may  be 
delegated  by  it  to  a  committee  authorized  to  take  testimony  and  summon 
witnesses,  and  a  refusal  to  appear  and  testify  before  such  committee,  or 
to  produce  books,  is  a  contempt. —  People  v.  Sharp,  107  N.  Y.  427,  14 
N.  E.  319. 
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[10]    Bne  process  required  in  punishing  for  contempt. 

It  is  not  necessary  to  due  process  of  law  that  proceedings  In  a  state 
court  shall  be  by  a  particular  mode,  but  only  that  there  shall  be  a  regu- 
lar course  of  proceeding  in  which  notice  is  given ,  of  the  claim  asserted 
and  an  opportunity  offered  to  defend  against  it. —  New  Orleans  Water- 
worhs  Go.Y.  Louisiana,  185  U.  S.  336,  22  Sup.  Ct.  K.  (U.  S.)  691. 

The  essential  elements  of  due  process  are  notice  and  an  opportunity 
to  defend.— iSimore  v.  Craft,  182  IJ.  S.  42Y,  21  Sup.  Ct.  E.  (U.  S.)  836. 

New  York  Code  of  Civil  Procedure,  §  856,  authorizing  any  judge,  on 
proof  by  affidavit  that  a  person  subpoenaed  and  attending  refuses  with- 
out reasonable  cause  to  answer  on  such  examination  legal  and  pertinent 
questions,  to  by  warrant  commit  the  offender  to  jail,  is  unconstitutional, 
since  it  does  not  require  due  notice  to  the  witness  nor  an  opportunity  for 
him  to  be  heard,  nor  does  the  fact  that  due  notice  and  hearing  are  ac- 
corded validate  a  particulai*  proceeding  imder  the  statute.  The  essential 
validity  of  the  law  is  to  be  tested,  not  by  what  has  been  done  under  it, 
but  by  what  might  by  its  authority  be  done. —  Matter  of  Grout,  105  App. 
Div.  (N.  Y.)  98,  93  N.  Y.  Supp.  Yll. 

Quaere,  is  a  court  of  first  instance  at  liberty  to  punish  for  a  contempt 
of  its  order,  however  gross,  if  that  order  is  appealed  from? — New  Yorh 
Mail  &  N.  Trans.  Co.  v.  Shea,  23  Misc.  (N.  Y.)  15,  49  N.  Y.  Supp.  951. 

[11]    neTieir  of  contempt  orders. 

An  order  made  in  a  proceeding  to  punish  for  a  criminal  contempt  in 
refusing  to  testify  is  reviewable  by  certiorari. —  People  ex  rel.  Taylor  v. 
Forhes,  143  N.  Y.  219;  People  ex  rel.  Munsell  v.  Court  of  Oyer  and 
Terminer,  101  N.  Y.  245,  4  N.  E.  259;  People  ex  rel.  Negus  v.  Dtvyer, 
90  N.  Y.  402;  People  ex  rel.  Choate  v.  Barrett,  56  Hun  (N.  Y.),  351,  9 
N.  Y.  Supp.  321,  affg.  121  N.  Y.  678,  24  N.  E.  1095. 

[12]    Regularity  required  in  proceedings. 

The  taking  of  testimony  under  oath  by  commissioners  of  accounts 
is  not  a  judicial  proceeding,  even  where  a  witness  may  be  adjudged 
guilty  of  contempt  for  refusing  to  testify. —  Matter  of  Hertle  (In  re 
Ahearn),  120  App.  Div.  (N.  Y.)  Y17,  105  N.  Y.  Supp.  1022;  affd.  190 
N.  Y.  29,  83  N.  E.  1126. 

Proceedings  bj-  a  state  railroad  comnaission,  which  may  punish  with 
penalties  disobedience  to  its  orders,  call  for  strictness  and  regularity, 
as  the  order  has  the  force  and  effect  of  a  criminal  statute. —  Litilefield 
V.  Fitchhurg  E.  Co.,  158  Mass.  1,  32  N.  E.  859. 


§  20.  Practice  before  the  commissions;  immunity 
of  xritnesses. — All  hearings  before  a  commission  or  a  commis- 
sioner, shall  he  governed  by  rules  to  be  adopted  and  prescribed  by 
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the  commission.  And  in  all  investigations,  inquiries  or  hearings  the 
commission,  or  a  commissioner,  shall  not  be  bound  by  the  technical 
rules  of  evidence.  No  person  shall  be  excused  from  testifying  or 
from  producing  any  books  or  papers  in  any  investigation  or  inquiry 
by  or  upon  any  hearing  before  a  commission  or  any  commissioner, 
when  ordered  to  do  so  by  the  commission,  upon  the  ground  that  the 
testimony  or  evidence,  books  or  documents  required  of  him  may  tend 
to  incriminate  him  or  subject  him  to  penalty  or  forfeiture,  but  no 
person  shall  be  prosecuted,  punished  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  act,  transaction,  matter  or  thing 
concerning  which  he  shall  under  oath  have  testified  or  produced 
documentary  evidence;  provided,  however,  that  no  person  so  testi- 
fying shall  be  exempt  from  prosecution  or  punishment  for  any 
perjury  committed  by  him  in  his  testimony.  Nothing  herein  con- 
tained is  intended  to  give,  or  shall  be  construed  as  in  any  manner 
giving  unto  any  corporation  immunity  of  any  kind. 


Procedure  hefore  Interstate  Commerce  'Com,mission, —  see  Interst. 
Com.  Act,  §§  9,  12,  13,  17,  post,  Appendix  B. 

Procedure  before  form&r  Board  of  Railroad  Commissioners, —  see  N.  T. 
E.  E.  L.,  §§  157,  159,  163. 

Procedure  before  former  Board  of  Rapid  Transit  Railroad  Commis- 
sioners,—  see  N.  Y.  Eap.  Tr.  Act,  §  3,  post,  Appendix  A. 

Procedure  in  investigations  hy   Commission, —  see  also,  §§  48,  72. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40].  

[1]    The  Commission  not  bound  by  technical  rnles  of  procednre. 

Where  hearings  will  he  held, —  see  ante,  §  19,  note  [1]. 
Practice  and  procedure  on  investigations, —  see  also,  post,  §  48,  notes. 

The  inquiry  of  a  board  of  the  character  of  the  Interstate  Commerce 
Commission  should  not  be  too  narrowly  constrained  by  technical  rules 
as  to  the  admissibility  of  proof.  Its  function  is  largely  one  of  in- 
vestigation, and  it  should  not  be  hampered  by  those  narrow  rules'  which 
prevail  in  trials  at  common  law  where  a  strict  correspondence  is  re- 
quired between  allegation  and  proof. —  Interst.  Com.  Commission  v. 
Baird,  194  U.  S.  25,  24  Sup.  Ct.  E.  (U.  S.)  563. 

The  function  of  the  Interstate  Commerce  Commission  being  in  part 
quasi-judicial,  it  must  have  been  the  intention  of  Congress  that  the 
procedure  before  the  Commission  should  substantially  conform  to  that 
before  a  court  charged  with  the  duty  of  finding  the  facts  and  giving 
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judgment  thereon,  or  to  the  investigation  and  report  of  a  referee  or 
special  master  in  chancery,  passing  on  both  facts  and  law. —  Interst. 
Com.  Commission  v.  L.  &  N.  B.  Co.,  73  Fed.  409. 

In  matters  of  rates,  etc.,  one  case  can  seldom  he  an  exact  precedent 
for  another.  Each  traffic  situation  presents  points  of  difference,  and 
each  complaint  must  be  considered  and  decided  on  its  own  peculiar 
facts. —  Danville  v.  So.  B.  Co.,  8  Inters.  Com.  E.  409. 

The  questions  coming  before  the  Interstate  Commerce  Commission 
are  not  of  a  character  that  the  decision  in  one  case  is  necessarily- 
controlling  in  all  similar  cases.  Its  decisions  can  hardly  be  said  to  hare 
the  effect  of  an  estoppel,  nor  is  there  the  same  reason  for  applying 
the  maxim  stare  decisis  which  exists  in  courts  of  law.  Conditions  con- 
tinually vary  at  different  times  and  in  different  localities.  But  when 
the  relation  in  freight  rates  (e.  g.,  the  differential)  determines  where 
and  how  business  shall  be  done,  the  decisions  of  the  Commission  fix- 
ing or  approving  a  given  relation  should  only  be  reversed  for  impera- 
tive reasons.  In  the  absence  of  some  showing  that  new  conditions 
have  intervened,  or  that  the  effects  of  the  original  holding  haTe  been 
other  than  were  anticipated,  a  prior  decision  should  be  controlling. — 
Board  of  B.  B.  Oomrs.  v.  A.  T.  &  8.  F.  B.  Co.,  8  Inters.  Com.  E.  304. 

The  Interstate  Commerce  Commission  will  consider  itself  bound  to 
follow  a  decision  of  the  U.  S.  Circuit  Court  of  Appeals  upon  the  same 
facts,  though  between  different  parties, —  Cattle  Baisers  Assn.  v.  Fort 
Worth  &  D.  G.  B.  Co.,  7  Inters.  Com.  E.  513. 

Giving  due  notice  of  the  time  and  place  of  a  hearing  on  a  given 
subject  and  affording  an  opportunity  to  call  or  cross-examine  witnesses 
is  sufficient  compliance  with  the  Interstate  Commerce  Act. —  In  re  Ex- 
cessive Bates  on  Food  Products,  3  Inters.  Com.  E.  151,  4  I.  C.  C.  E. 
116. 

The  object  of  the  Interstate  Commerce  Commission,  in  its  rules, 
is  to  simplify  the  practice  as  much  as  possible  and  exclude  technicali- 
ties from  its  administration. —  Oregon  8.  L.  B.  Co.  v.  No.  Fac.  B.  Co., 
2  Inters.  Com.  E.  5Y2,  639,  3  I.  C.  C.  E.  264. 

In  formulating  its  rules  as  to  the  preparation  of  applications  for 
the  compulsory  production  of  books,  papers,  etc.,  the  Interstate  Com- 
merce Commission  will  consider  the  provisions  of  the  Act  by  which 
it  is  created  and  governed,  and  also  the  rules  and  practice  in  analagous 
proceedings  in  federal  courts. —  Bice  v.  Cincinnati,  W.  &  B.  B.  Co.^ 
2  Inters.  Com.  E.  507,  584,  3  I.  C.  0.  E.  186. 

The  doctrine  of  estoppel  of  record  does  not  apply  to  proceedings 
before  the  Interstate  Commerce  Commission.  That  body  is  not  a 
court,  but  a  special  tribunal  whose  duties  though  largely  administra- 
tive are  sometimes  semi  or  quasi  judicial.    It  is  required  to  investi- 
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gate  and  report.  The  law  creating  the  Commission  does  not  mention 
its  final  act  aa  a  judgment.  It  renders  no  judgment,  enters  no  decree. 
The  rule  of  estoppel  of  record,  at  all  times  technical  in  character, 
cannot  be  invoked  against  a  complainant. —  Toledo  Prod.  Exch.  &  E. 
Kemble  v.  L.  S.  &  M.  8.  R.  Co.,  2  Inters.  Com.  E.  492,  569,  3  Inters. 
€om.  E.  830,  5  I.  C.  C.  E.  166. 

A  case  will  not  be  decided  on  a  theory  not  presented  in  the  com- 
plaint or  on  the  taking  of  testimony. —  Martin  v.  G.  B.  &  Q.  R.  Co., 
2  Inters.  Com.  E.  32,  2  I.  C.  C.  E.  25. 

Persons  interested  in  a  matter  pending  before  the  Interstate  Com- 
merce Commission  will  be  permitted  to  appear  and  be  heard  therein, 
without  their  being  made  formal  parties  to  the  adjudication.— fftirZ- 
lurt  V.  L.  a.  &  M.  S.  R.  Co.,  2  Inters.  Com.  E.  15,  31,  81,  448,  2  I. 
€.  C.  E.  122. 

The  Interstate  Commerce  Act  deals  with  the  substance  of  things 
and  contemplates  methods  of  procedure  that  are  speedy  and  come  to 
the  very  right  of  questions. —  Riddle  Co.  v.  Pittsburg  &  L.  E.  R.  Co., 
1  Inters.  Com.  E.  773,  1  I.  C.  C.  E.  490. 

In  deciding  whether  to  permit  amendments  to  complaints,  the  Inter- 
state Commerce  Commission  will  be  governed  by  principles  of  judicial 
procedure.— i?td(^Ze  v.  B.  &  0.  R.  Co.,  1  Inters.  Com.  E.  701,  1  I.  C.  C. 
E.  372. 

Where  the  question  presented  to  a  railroad  commission  is  what  is 
just  and  right  between  two  railways  who  must  bear  the  expense  of  a 
■crossing,  if  there  is  a  contract  existing  between  the  companies  ,by 
■which  one  of  them  is  under  obligation  to  bear  all  the  expenses,  the 
commission  may  not  properly  ignore  the  contract,  for  it  is  bound  by 
the  same  rules  of  law  that  would  govern  a  court  in  deciding  the  same 
question.—  Grand  Trunk  W.  R.  Co.  v.  Eunt,  —  Ind.  — ,  81  N.  E.  524. 

12]    Immnnlty  of  witnesses  —  In  General. 

Immunity  of  witnesses  in  court  proceedings  to  compel  adherence  to 

published  interstate  tariffs, —  see  Elkins  Act,  §  3,  post,  Appendix  B. 

Constitutional   provisions   as   to   privilege   of   witnesses, —  see   U.    S. 

Const.,  Art.  V.,  N.  Y.  Const.,  Art.  I.,  §  6. 
Immunity   of  witnesses  in  proceedings  under  Interstate   Commerce 

Act  extends  only  to  natural  persons, —  see  U.   S.  Act,   June  30, 

1906,  c.  3920,  U.  S.  Comp.  Stat.,  Supp.  1907,  p.  911. 
Provisions  of  A.  Y.  Penal  Code  as  to  privilege  of  witnesses, —  see 

N.  T.  Penal  Code,  §§  142,  469. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes   [7]- 

[12]. 
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When  a  proper  case  arises,  the  constitutional  and  statutory  provisions 
should  be  applied  in  a  broad  and  liberal  spirit  to  secure  to  the  citizen 
that  immunity  from  every  species  of  self-accusation  implied  in  the 
brief  but  comprehensive  language  in  which  they  are  expressed. —  People 
ex  rel.  Taylor  v.  Forbes,  143  -N.  Y.  219,  38  N.  E.  303. 

It  is  perfectly  well  settled  that  where  there  is  no  legal  provision  to 
protect  the  witness  against  the  reading  of  the  testimony  on  his  own 
trial,  he  cannot  be  compelled  to  answer. —  People  v.  Mather,  4  Wend. 
(N.  Y.)   229. 

[3]    What  statntory  provisions  are  sufficiently  broad. 

Interst.  Com.  Act,  §  12,  as  amd.  Feb.  11,  1893,  affords  absolute 
immunity  against  prosecution  in  state  or  federal  courts,  for  the  trans- 
actions and  matters  to  which  the  question  relates,  and  a  witness  will 
not  be  upheld  in  refusing  to  testify. —  Brown  v.  Walher,  161  U.  S.  591, 
16  Sup.  Ct.  E.  (U.  S.)  644,  afEg.  s.  o.  YO  Fed.  46. 

U.  S.  Eev.  Stat.,  §  860,  was  not  broad  enough  to  secure  immunity, 
because  it  did  not  provide  for  immunity  from  prosecution,  for  a  wit- 
ness asked  to  give  testimony  which  might  incriminate  him.  It  could 
not  and  would  not  prevent  the  use  of  his  testimony  to  ferret  out 
other  testimony  to  be  used  in  evidence  against  him. — •  Gounselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ot.  R.   (U.  S.)  195. 

N.  T.  Const.,  Art.  I,  §  6,  provides  that  no  person  "  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."  N.  T. 
Penal  Code,  §  342,  provides  that  "  No  person  shall  be  excused  from 
giving  testimony  upon  any  investigation  or  proceeding  for  a  violation 
of  this  chapter  upon  the  ground  that  such  testimony  would  tend  to 
convict  him  of  a  crime;  but  such  testimony  cannot  be  used  against 
him  upon  any  criminal  investigation  or  proceeding." — Held,  that  the 
Code  provision  is  not  as  broad  as  the  constitutional  guaranty,  and 
hence  does  not  remove  the  right  of  a  witness  to  decline  to  give  in- 
criminating testimony.  It  does  not  prevent  the  use  of  evidence  which 
may  be  procured  through  information  elicited  from  him,  but  merely 
excludes  such  testimony. —  People  ex  rel.  Lewisohn  v.  O'Brien,  1Y6 
N.  Y.  253,  68  N.  E.  353,  affg.  s.  o.  81  App.  Div.  (N.  Y.)  51,  80  N.  Y. 
Supp.   816. 

L.  1899,  ch.  690,  known  as  the  Anti-Monopoly  Act,  does  not  infringe 
on  the  personal  privilege  of  witnesses  and  their  constitutional  pro- 
tection against  being  compelled  to  give  self-incriminating  testimony, 
although  such  Act  may  compel  the  giving  of  testimony  in  preliminary 
inquiries  by  the  attorney-general  to  secure  testimony  to  assist  him  in 
drawing  his  complaint  or  preparing  for  trial. —  Matter  of  Davies,  168 
N.  Y.  89,  61  N.  E.  118,  56  L.  E.  A.  855,  revg.  s.  C.  55  App.  Div., 
(N.  Y.)  245,  67  N.  Y.  Supp.  492. 
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The  mere  immunity  to  a  witness  of  not  having  his  testimony  used 
against  him  in  a  criminal  prosecution  is  not  sufficient  to  deprive  him 
of  his  constitutional  privilege  of  refusing  to  incriminate  himself,  but 
nothing  short  of  full  immunity  against  future  prosecution  for  any 
criminal  ofiense  which  his  testimony  tended  to  disclose,  will  suffice. — 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219,  38  N.  E.  303. 

N.  T.  Const.,  Art.  I,  §  6,  provided  that  no  person  should  "be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself."  N.  T. 
Penal  Code,  §  79,  provided  that  any  person  violating  the  sections 
thereof  as  to  bribery  "  is  a  competent  witness  against  another  person 
so  offending,  and  may  be  compelled  to  testify  upon  any  trial,  hearing, 
proceeding  or  investigation ;"  also  that  "  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding  *  *  *  against  the 
person  so  testifying "  but  that  "  the  person  testifying  to  the  giving 
of  a  bribe  which  has  been  accepted  shall  not  thereafter  be  liable  to 
indictment,  prosecution  or  punishment  for  that  bribery." — Held,  that 
the  immunity  conferred  was  Sufficiently  broad,  so  that  the  compelling 
of  testimony  under  the  section  does  not  infringe  any  constitutional 
guaranties.— PeopZe  v.  Sharp,  107  N.  Y.  427,  14  N.  E.  319. 

A  provision  that  "  the  testimony  so  given  shall  not  be  used  in  any 
prosecuting  or  proceeding,  civil  or  criminal,  against  the  person  so 
testifying,"  is  broad  enough  to  meet  the  requirements  of  New  York 
Const.,  Art.  I,  §  6.  The  latter  does  not  protect  him  against  the  pos- 
sibility that  his  testimony,  though  it  may  not  be  used  to  convict  him, 
may  make  easy  the  discovery  of  other  admissible  testimony  which  will 
have  that  effect.  The  witness'  protection  is  only  against  being  com- 
pelled to  directly  give  testimony  against  himself  at  his  own  trial. — 
People  ex  rel.  Hackley  V.  Kelley,  24  N.  Y.  74.  Apparently  overruled 
in  People  ex  rel.  Taylor  v.  Forles,  143  N.  Y.  219,  38  N.  E.  303,  to 
conform  to  the  doctrine  of  Counselman  v.  Hitchcoch,  142  U.  S.  547, 
12  Sup.  Ct.  E.  (U.  S.)  195.  But  see  People  ex  rel.  Lewisohn  v. 
O'Brien,  176  N.  Y.  253,  68  N.  E.  353,  which  says  that  the  Court  of 
Appeals  has  not  gone  so  far  as  to  overrule  People  ex  rel.  Hachley  v. 
Kelley,  but  has  only  adopted  "  a  less  technical  and  more  liberal  inter- 
pretation of  this  brief  provision  of  the  Constitution." 

A  provision  of  the  usury  statute  that  the  answer  of  a  defendant  in 
a  case  thereunder  shall  not  be  used  against  him  before  any  grand 
jury,  or  on  the  trial  of  any  indictment  against  him,  is  broad  enough 
to  secure  the  witness  the  constitutional  immunity. —  Perrine  v.  Striker, 
7  Paige  (N.  Y.j,  598. 

The  statute  authorizing  a  Supreme  Court  Justice  to  examine  cer- 
tain New  York  city  officials,  provided  that  the  answers  of  a  witness 
"  shall  not  be  used  against  him  in  any  criminal  proceeding." —  Held, 
that  in  spite  of  the  decision  of  the  United  State  Supreme  Court  in 
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Counselman  v.  HUchcock  (142  U.  S.  547,  12  Sup.  Ct.  E.  (U.  S.)  195), 
and  the  New  York  Court  of  Appeals  in  People  ex  rel.  Taylor  v.  Forbes 
(143  N.  Y.  219,  38  N.  E.  303),  the  provision  is  valid  as  affording 
sufficient  protection.  Witnesses  examined  under  it  cannot  be  compelled 
to  be  witnesses  against  themselves  in  respect  of  a  criminal  offense.  If  any 
part  of  it  had  to  be  construed  to  the  contrary,  that  part  only  would 
be  void.  The  part  which  empowers  the  judge  to  punish  witnesses  for 
contempt  for  refusal  to  answer  does  not  apply  to  questions  which  a 
witness  may  refuse  to  answer  under  his  said  constitutional  privilege, 
but  only  to  questions  which  he  may  be  lawfully  required  to  answer. 
This  interpretation  of  the  statute  makes  it  constitutional. —  Matter 
of  Leich,  31  Misc.  (N.  Y.)  671,  65  N.  Y.  Supp.  3. 

L.  1897,  ch.  383,  §  7,  known  as  the  Anti-Monopoly  Act,  provided 
that  "  no  person  shall  be  excused  from  answering  any  questions  that  may 
be  put  to  him  upon  the  examination,  on  the  ground  that  it  may  tend 
to  convict  him  of  a  violation  of  the  provisions  of  the  act ; "  also  that 
"  the  testimony  given  by  a  witness  in  a  proceeding  or  examination 
under  this  act  ghall  not  be  given  in  evidence  against  him  in  any 
criminal  action  or  proceeding,  nor  shall  any  criminal  action  or  pro- 
ceeding be  brought  against  such  witness  on  account  of  the  testimony 
so  given  by  him." — Held,  that  these  provisions  are  not  broad  enough 
to  secure  the  constitutional  immunity  to  the  witness.  While  they 
would  protect  him  from  an  indictment  for  perjury  because  of  any 
falsity  of  his  testimony,  they  would  afford  him  no  immunity  from 
prosecution  for  the  crime  which  is  revealed  by  the  information  which 
he  is  compelled  to  disclose. —  Matter  of  Attorney-General,  21  Misc. 
(N.  Y.)  101,  47  K  Y.  Supp.  20;  affd.  22  App.  Div.  (N.Y.)  285,  47 
N.  Y.  Supp.  883. 

[4]    A  personal  prlTilege. 

The  protection  afforded  by  the  Fifth  Amendment  to  the  U.  S.  Con- 
stitution is  a  personal  privilege  extended  only  to  the  witness.  He 
cannot  set  it  up  in  behalf  of  any  other  person,  or  any  corporation  of 
which  he  is  an  officer  or  employee.  As  between  the  witness  and  the 
corporation,  the  latter  is  a  third  person,  within  the  meaning  of  the 
immunity  section.— jffaZe^  V.  Henhel,  201  TJ.  S.  43,  26  Sup.  Ct.  E.  (U. 
S.)   370. 


[5]    When  it  may  be  asserted. 

Where  the  scope  of  an  investigation  is  broad  enough  to  enable  the 
examination  of  a  witness  in  particulars  which  could  not  tend  to  in- 
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criminate  him,  he  has  to  be  sworn,  and  is  left  to  assert  his  privilege 
if  it  should  be  infringed  on  during  this  examination.  He  cannot  claim 
the  privilege  in  advance.— Jlfai^er  of  Leich,  31  Misc.  (N.  Y.)  671,  65 
N.  Y.  Supp.  3;  Skinner  v.  Steele,  88  Hun  (N.  Y.),  307,  34  N.  Y.  Supp. 
748. 

The  constitutional  claim  of  privilege  may  be  raised  by  the  witness 
upon  a  motion  made  in  his  behalf  to  vacate  the  ex  parte  order  under 
which  it  is  sought  to  compel  his  testimony.  The  witness  need  not 
wait  until  the  examination  is  in  progress  and  a  question  has  been 
asked  tending  to  incriminate  htim. —  Matter  of  Attorney-General,  21 
Misc.  (N.  Y.)  101,  47  N.  Y.  Supp.  20;  affd.  22  App.  Div.  (N.  Y.)  285, 
47  N.  Y.  Supp.  883. 

16]    Waiver  or  destrnction  of  privilege. 

In  an  investigation  into  a  transaction,  a  witness  does  not  waive  or 
lose  his  right  to  decline  to  testify  as  to  it,  by  testifying  that  he  had  no 
connection  whatever  with  the  transaction. —  People  ex  rel.  Taylor  v. 
Forles,  143  N.  Y.  219,  38  N.  E.  303. 

That  the  witness  has  previously  given  testimony  denoting  his  in- 
nocence in  the  transactions  under  investigation  does  not  destroy  his 
right  to  claim  the  privilege  of  refusing  to  answer  on  the  ground  that 
his  testimony  might  incriminate  him. —  People  v.  Lewis,  14  Misc. 
(N.  Y.)  264,  35  N.  Y.  Supp.  664. 

A  witness  attending  an  investigation  pursuant  to  a  subpoena  and 
testifying  there  under  oath,  cannot  be  considered  a  willing  or  consent- 
ing witness,  and  failure  to  assert  his  privilege  does  not  amount  to  a 
waiver  of  it.—  People  v.  Sharp,  107  N.  Y.  427,  14  N.  E.  319. 

£7]    To  ivliat  proceedings  applicable. 

No  law  can  be  valid  which  directly  or  indirectly  compels  a  party 
to  accuse  or  incriminate  himself,  or  to  testify  by  affidavit  or  other- 
wise respecting  his  guilt  or  innocence.  The  constitutional  immunity 
from  every  species  of  incrimination  may  be  as  effectually  violated  by 
a  law  which  compels  a  person  to  plead  or  deny  upon  oath  any  charge 
involving  a  criminal  offense,  without  regard  to  the  form  of  the  in- 
vestigation, as  by  a  law  compelling  him  to  testify  as  a  witness. —  In  re 
Peck,  167  N.  Y.  391,  60  N.  E.  775,  53  L.  E.  A.  888;  Gadsen  v.  Wood- 
ward, 103  E".  Y.  242,  8  N.  E.  653;  People  v.  Courtney,  94  N.  Y.  490; 
Thomas  v.  Harrop.  7  How.  Pr.  (N.  Y.)  57;  Hill  v.  MuUer,  2  Sandf. 
(N.  Y.)  684. 
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[8]    —  Production  of  books   and  papers. 

Compelling  production  of  hooks  and  papers, —  see  ante,  §  19,  notes 
[3]-[6]. 

When  a  corporation,  after  a  notice  to  produce  books  and  papers, 
objects  to  such  production  on  the  ground  that  they  might  tend  to  in- 
criminate the  company,  the  company  should  produce  the  books  for  the 
inspection  of  the  court  in  order  that  the  court  may  be  able  to  determine 
as  to  the  sufficiency  of  the  excuse  given. —  Consolidated  Rendering  Co. 
V.  Vermont,  207  U.  S.  541,  28  Sup.  Ct.  E.  (U.  S.)  178,  affg.  s.  c.  — 
Vt.  — ,  66  Atl.  790. 

A  witness  who  cannot  avail  himself  of  the  Fifth  Amendment  to  the 
U.  S.  Constitution  as  to  his  oral  testimony,  because  of  an  immunity 
statute,  cannot  set  it  up  against  the  production  of  books  and  papers, 
as  the  same  statute  would  equally  grant  him  immunity  as  to  matters 
proved  by  the  same.  Production  of  books  and  papers  under  a  subpoena 
duces  tecum  does  not  violate  the  search  and  seizure  clause  of  the 
Fourth  Amendment.— ffaZe  v.  Henhel,  201  U.  S.  43,  26  Sup.  Ct. 
E.  (U.  S.)  370.. 

An  officer  of  a  corporation  charged  with  criminal  violation  of  a 
statute  cannot  plead  the  criminality  of  the  corporation,  in  order  to 
resist  the  production  of  its  books  and  papers.  The  corporation  is  a 
creature  of  the  state,  which  has  a  special  right  to  examine  its  books 
and  papers.— ITaZe  v.  Henkel,  201  IJ.  S.  43,  26  Sup.  Ct.  K.  (U.  S.)  370. 

Compelling  the  production  of  contracts  between  railroads  and  coal 
companies  which  resulted  in  the  abandonment  of  a  proposed  com- 
peting line  by  the  latter,  is  not  a  violation  of  the  Fourth  and  Fifth 
Amendments  of  the  U.  S.  Constitution. —  Interstate  Com.  Commission 
V.  Baird,  194  U.  S.  25,  24  Sup.  Ct.  E.  (U.  S.)  563. 

In  an  action  against  a  railroad  corporation  by  a  shipper  for  violating 
the  Interstate  Commerce  Act,  it  cannot  refuse  to  produce  its  books, 
papers,  etc.,  on  the  ground  that  the  contents  thereof  would  incriminate 
it. —  International  Coal  M.  Co.  v.  Pa.  B.  Co.,  152  Fed,  557. 

On  the  trial  of  an  indictment  under  N.  T.  Penal  Code,  §  344a,  relative 
to  policy  playing,  private  papers  and  property  of  the  defendant,  claimed 
to  have  been  unlawfully  seized  by  police  officers,  were  received  in  evi- 
dence for  the  direct  purpose  of  proving  the  handwriting  of  the  defendant 
on  certain  policy  slips,  and  his  occupation  of  the  premises  in  which  they 
were  found. —  Held,  that  this  did  not  constitute  compelling  him  to  become 
a  witness  against  himself,  within  the  meaning  of  N.  T.  Const.,  Art.  I, 
§  6.— People  V.  Adams,  176  N.  T.  351,  68  N.  E.  636,  63  L.  E.  A.  406, 
affg.  H.  c.  85  App.  Div.  (N.  Y.)  390,  83  N.  Y.  Supp.  481. 
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Plaintiffs,  owners  of  elevators  outside  an  association  alleged  to  be  an 
•unlawful  trust,  were  suing  the  association,  of  which  Sowerby  was  presi- 
dent, and  certain  railroads,  for  an  alleged  unlawful  conspiracy  to  restrain 
and  injure  trade  and  commerce,  including  the  business  of  plaintiffs.  An 
order  had  been  made  in  the  case,  on  the  application  of  plaintiffs,  that 
Sowerby  produce  certain  contracts  between  his  association  and  the  de- 
fendant railroads.  This  he  declined  to  do,  asking  that  the  order  be 
vacated,  on  the  ground  that  such  contracts,  if  produced,  would  tend  to 
show  a  conspiracy  which,  as  plaintiffs  conceded,  was  criminal,  and  that 
proof  of  such  a  conspiracy  would  implicate  him  in  the  commission  of 
the  offense.  Plaintiffs  claimed  that  the  immunity  privilege  could  not  be 
claimed  in  a  civil  suit  of  this  character,  but  only  in  criminal  prosecu- 
tions.—  Held,  that  the  order  should  be  vacated.  The  constitutional 
guaranty  is  equally  applicable  to  civil  and  criminal  proceedings,  and 
whether  the  person  is  sought  to  be  examined  as  a  witness  or  is  required 
to  produce  as  evidence  books  and  papers  in  his  possession. —  Kellogg  v. 
Sowerhy,  32  Misc.  (N.  Y.)  327,  66  N.  T.  Supp.  542. 

In  a  civil  suit  for  damages,  defendant  was  commanded  by  a  subpoena 
duces  tecum,  to  produce  the  books  of  his  business.  He  refused  on  the 
ground  that  they  would  tend  to  convict  him  of  a  criminal  offense. —  Held, 
that  the  same  rule  of  law  which  excuses  a  witness  from  answering  ques- 
tions which  may  tend  to  convict  him  of  a  crime  or  misdemeanor  undoubt- 
edly excuses  him  also  from  producing  books  or  papers,  the  contents  of 
■which  may  be  used  against  him  and  tend  to  the  same  result. —  Byass  v. 
Sullivan,  21  How.  Pr.  (N.  T.)  50. 

An  agent  of  a  carrier  may  constitutionally  be  compelled  to  produce  its 
tariff  sheets  and  testify  from  them  against  the  company. —  Louisville  & 
N.  R.  Co.  v.  Commonwealth,  21  Ky.  L.  R  239,  51  S.  W.  167. 

[9]    ——  When  w^itness  irill  be  compelled  to  ansirer. 

A  witness  cannot  refuse  to  testify  before  a  federal  tribunal  on  the 
ground  that  the  immunity  granted  by  the  federal  statute  does  not  extend 
to  prosecutions  in  a  state  court. —  Hale  v.  Henkel,  201  U.  S.  43,  26 
Sup.  Ct.  E.  (U.  S.)  370. 

In  a  proceeding  under  the  Kansas  Anti-trust  Act,  a  witness  can 
be  asked  only  such  questions  as  relate  to  the  violation  of  the  statute  re- 
garding transactions  within  the  state  and  cannot  be  questioned  as  to  mat- 
ters of  interstate  commerce,  which  might  constitute  a  violation  of  the 
Tederal  Anti-trust  Act.  Therefore,  although  information  may  be  incident- 
ally given  which  might  possibly  be  used  in  a  prosecution  under  the  federal 
Act,  such  danger  is  remote  and  the  provision  of  the  state  Act  compelling 
witnesses  to  give  incriminating  testimony  but  giving  immunity  against 
state  prosecution  is  not  in  violation  of  the  Fourteenth  Amendment  to  the 
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U.  S.  Constitution  in  that  it  does  not  give  inmmnity  against  federal 
prosecution.— Jacfc  v.  Kansas,  199  U.  S.  372,^6  Sup.  Ct.  E.  (U.  S.)  Y3. 
Where  a  witness  claims  that  an  answer  to  a  question  will  tend  to  in- 
criminate him,  it  is  not  for  the  witness,  but  for  the  judge,  to  decide 
whether,  under  all  the  circumstances,  such  might  be  the  effect  and  the 
witness  entitled  to  the  privilege  of  silence. —  Foot  v.  Buchanan,  113 
Ted.  156. 

Where  the  witness  declines  to  answer  on  the  ground  that  his  answers 
might  tend  to  incriminate  him,  he  is  the  sole  judge  whether  he  can 
safely  answer,  unless  the  court  can  perceive  that  his  refusal  is  merely  a 
fraudulent  device  to  protect  a  third  party,  and  that  no  possible  danger 
can  result  to  the  witness  from  his  answering  the  questions. —  People  ex 
rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  2.53,  68  N.  E.  353,  affg.  s.  c.  81  App. 
Div.  (N.  Y.)  51,  80  N.  Y.  Supp.  816. 

The  witness,  who  knows  what  the  court  does  not  know,  and  what  he 
cannot  disclose  without  accusing  himself,  must  judge  for  himself  as  to 
the  effect  of  his  answer,  and  if,  to  his  mind,  it  may  constitute  a  link  in  a 
chain  of  testimony,  sufficient  to  convict  him  when  other  facts  are  shown, 
or  to  put  him  in  jeopardy,  or  subject  him  to  the  hazard  of  a  criminal 
charge,  he  may  remain  silent.  The  witness  may  be  compelled  to  answer 
when  he  contumaciously  refuses,  or  when  it  is  perfectly  clear  and  plain 
that  he  is  mistaken,  and  that  the  answer  cannot  possibly  injure  him,  or 
tend  in  any  degree  to  subject  him  to  the  peril  of  prosecution.  But  the 
courts  have  recognized  the  impossibility  in  most  cases  of  anticipating 
the  effect  of  the  answer. —  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y. 
219,  38  N.  E.  .303. 

Where  it  is  not  so  perfectly  clear  and  manifest  that  the  answer  called 
for  cannot  incriminate,  as  to  preclude  all  reasonable  doubt  or  fair  argu- 
ment, the  privilege  must  be  recognized  and  protected. —  Janvrin  v.  8cam- 
mon,  29  N.  H.  280. 


§  21.  Court  proceedings;  preferences. — All  actions  and 
proceedings  under  this  act,  and  all  actions  and  proceedings  com- 
menced or  prosecuted  by  order  of  either  commission,  and  all  actions 
and  proceedings  to  which  either  commission  or  the  people  of  the 
state  of  New  York  may  be  parties,  and  in  which  any  question  arises; 
under  this  act  or  under  the  railroad  law,  or  under  or  concerning  any 
order  or  action  of  the  commission,  shall  be  preferred  over  all  other 
civil  causes  except  election  causes  in  all  courts  of  the  state  of  New 
York  and  shall  be  heard  and  determined  in  preference  to  all  other 
civil  business  pending  therein  excepting  election  causes,  irrespective 


§  22.]  Rehearing  Befoee  Commission.  Ill 

of  position  on  the  calendar.  Tlie  same  preference  shall  be  granted 
upon  application  of  counsel  to  the  commission  in  any  action  or  pro- 
ceeding in  which  he  may  he  allowed  to  intervene. 


All  actions  to  which  the  Interstate  Commerce  Commission  is  a  party 
are  preferred  causes, —  see  Interst.  Com.  Act,  §  16,  post.  Ap- 
pendix B. 

Power  of  Interstate  Commerce  Commission  to  hring  suit  in  its  own 
name  for  the  enforcement  of  orders, —  see  Interst.  Com.  Act,  §  16 
post.  Appendix  B. 

Provisions  of  New  York  Code  of  Civil  Procedure  relative  to  preferred 
caxises,—  see  N.  T.  Code  Civ.  Pro.,  §§  789-793. 

For  similar  provisions  as  to  actions  or  proceedings  hy  or  against  the 
former  Board  of  Rapid  Transit  Railroad  Commissioners, —  see 
ISr.  Y.  Eap.  Tr.  Act,  §  9,  post,  Appendix  A. 

Summary  proceedings  to  enforce  orders  of  Commission, —  see  posi;, 
§§  57.  74. 


A  statute  which  denies  to  the  court  discretion  in  determining  whether 
a  case  shall  be  preferred  is  unconstitutional. —  Riglander  v.  Star  Com- 
pany, 98  App.  Div.  (N.  Y.)  101,  90  N.  Y.  Supp.  772,  affd.  181  N.  Y. 
531,  73  N.  E.  131;  Martin's  Bank  v.  Amazonas  Co.,  98  App.  Div. 
(N.  Y.)  146,  90  N.  Y.  Supp.  734. 

The  court  has  power  by  special  order  to  place  an  action  brought  by 
The  City  of  New  York  upon  the  preferred  calendar  for  a  particular  day 
even  though  the  notice  for  a  preference  was  insufficient. —  City  of  New 
York  V.  Shack,  81  App.  Div.  (N.  Y.)  575,  81  N.  Y.  Supp.  392. 

In  cases  specified  by  N.  Y.  Code  of  Civil  Procedure,  §  791,  subd.  1,  2, 
the^  attorney  for  either  the  state  or  the  municipal  corporation  is  entitled 
to  have  the  case  tried  upon  the  day  for  which  notice  is  given  without 
regard  to  its  position  upon  the^  calendar. —  Sheerin  v.  City  of  New  York, 
74  App.  Div.  (N.  Y.)  308,  77  N.  Y.  Supp.  511. 


§  22.  Rehearing  before  coinjnissiou;=^  [effect  of  ap- 
plication for  a  rehearing]. —  After  an  order  has  been  made 
by  a  commission  any  party  interested  therein  may  apply  for  a 
rehearing  in  respect  to  any  matter  determined  therein,  and  the  com- 
mission may  grant  and  hold  such  a  rehearing  if  in  its  judgment 
sufficient  reason  therefor  be  made  to  appear;  if  a  rehearing  shall  be 
granted,  the  same  shall  he  determined  hy  the  commission  within 
thirty  days  after  the  same  shall  he  finally  submitted.  An  applica-' 
tion  for  such  a  rehearing  shall  not  excuse  any  common  carrier,  rail- 
road corporation  or  street  railroad  corporation  from  complying  with 
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or  obeying  any  order  or  any  requirement  of  any  order  of  the  com- 
mission, or  operate  in  any  manner  to  stay  or  postpone  the  enforce- 
ment thereof  except  as  the  commission  may  by  order  direct.  If, 
after  such  rehearing  and  a  consideration  of  the  facts,  including 
those  arising  since  the  making  of  the  order,  the  commission  shall  be 
of  opinion  that  the  original  order  or  any  part  thereof  is  in  any 
respect  unjust  or  unwarranted,  the  commission  may  abrogate,  change 
or  modify  the  same.  An  order  made  after  any  such  rehearing 
abrogating,  changing  or  modifying  the  original  order  shall  have  the 
same  force  and  effect  as  an  original  order  but  shall  not  affect  any 
right  or  the  enforcement  of  any  right  arising  from  or  by  virtue  of 
the  original  order. 


Rehearing  hefore  Interstate  Commerce  Commission, —  see  Interst.  Com. 
Act,  §  16a,  post,  Appendix  B. 


[1]    When   a  rehearing   will  be  granted. 

A  section  of  the  Interst.  Com.  Act,  §  15,  was  amended,  with  no  pro- 
vision continuing  the  old  section  in  force  as  to  cases  decided  but  still 
pending  hefore  the  Interstate  Commerce  Commission. —  Held,  that  the 
Commission  should  re-open  such  a  case,  permitting  further  testimony, 
and  make  an  order  under  the  new  section. —  Cattle  Raisers'  Assn.  v.  ■ 
Mo.  K.  &  T.  R.  Co.,  12  Inters.  Com.  K.  5. 

In  a  proper  case,  the  Interstate  Commerce  Commission  will  dismiss  a 
complaint  without  prejudice  and  with  a  proviso  that  the  complainant  may 
have  a  re-hearing  upon  asking  for  it. — Willson  v.  Roch  Creeh  R.  Co.,  7 
Inters.  Com.  E.  83. 

The  Interstate  Commerce  Commission  is  not  precluded  from  rehearing 
a  particular  case  and  amending  or  modifying  its  original  order  therein, 
by  the  refusal  of  a  Circuit  Court  of  the  United  States  to  enforce  such 
order  against  the  carriers  affected  thereby,  especially  when  the  reasons 
assigned  for  such  refusal  do  not  relate  to  the  principal  question  in  con- 
troversy and  are  consistent  with  an  approval  of  the  amended  or  modified 
order.— Pas's  v.  D.  L.  &  W.  R.  Co..  6  Inters.  Com.  E.  548. 

To  justify  reopening  and  rehearing  a  case  that  has  been  decided,  the 
petition  must  show  prima  facie  the  overlooking  or  misapprehension  of  ma- 
terial testimony,  or  obvious  error  of  fact  or  law. —  Myers  v.  Pa.  Co.,  2 
Inters.  Com.  E.  544,  3  I.  C.  C.  E.  130. 


'  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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The  N.  T.  Public  Service  Commission  has  the  power  to  change  a 
determination  either  of  itself  or  of  the  former  Board  of  Kailroad  Com- 
missioners as  to  the  method,  specifications,  etc.,  for  the  construction  of 
a  grade  crossing. —  Petition  of  Terminal  Ry.  of  Buffalo.  Decided  by 
the  N.  Y.  Public  Service  Commission  for  the  Second  District,  May 
4,  1908. 

[2]    'When  a  rehearing  irill  be  denied. 

The  Interstate  Commerce  Commission  made  a  final  order  in  a  pro- 
ceeding, but  nine  months  afterwards  neither  the  complainants  nor  the 
Commassion  having  instituted  any  suit  to  enforce  the  order,  and  the 
defendants  not  having  complied  therewith,  the  complainants  ask  to  have 
the  case  reopened,  the  original  order  stricken  from  the  records,  and  a 
new  order  made  under  the  new  phraseology  of  the  section  under  which 
the  original  order  was  made,  that  section  having  been  in  the  meantime 
amended.  No  error  of  law  or  facts  in  the  making  of  the  original  order 
is  alleged. —  Held,  that  a  rehearing  should  be  denied. —  Cattle  Raisers' 
Assn.  V.  C.  B.  &  Q.  B.  Co.,  12  Inters.  Com.  E.  1. 

Where  the  discrepancies  alleged  to  exist  between  the  facta  originally 
found  and  those  now  proposed  to  be  shown,  do  not  sustain  any  controlling 
relation  to  the  decision  previously  reached,  they  do  not  warrant  reopen- 
ing the  case. —  Railroad  Com.  of  Florida  v.  Savannah,  F.  &  W.  R.  Co., 
3  Inters.  Com.  E.  750,  5  I.  C.  C.  E.  138. 

A  petition  for  a  rehearing  cannot  be  granted  on  a  mere  allegation  of 
error  in  the  findings  of  fact.  The  supporting  affidavits  must  make  at 
least  a  prima  facie  showing  of  such  error. —  Proctor  v.  C.  H.  &  D.  R.  Co., 
3  Inters.  Com.  E.  374,  4  I   C.  C   E.  443. 

An  application  for  a  rehearing,  which  ofFers  no  new  testimony  that  can 
change  the  result,  but  only  asks  a  reconsideration  of  the  same  facts  and 
questions  of  law,  will  be  denied. —  Myers  v.  Pa.  Co.,  2  Inters.  Com.  E. 
544,  3  I.  C.  C.  E.  130. 

Where  a  complaint  has  been  determined  upon  pleadings  and  proofs, 
and  no  party  thereto  has  applied  for  a  rehearing,  an  application  for  a 
rehearing,  made  by  others  not  parties,  will  not  be  granted. — In  re  Petition 
of  Prod.  Exch.  of  Toledo,  2  Inters.  Com.  E.  412,  2  I.  C.  C.  E.  588. 

The  Interstate  Commerce  Commission  will  cheerfully  and  carefully 
examine  and  consider  all  applications  for  rehearings  by  a  party  to  any 
proceeding  before  it  who  will  point  out  errors  he  may  think  have  been 
committed,  either  of  law  or  fact,  with  view  to  their  prompt  correction; 
yet  it  will  not  in  any  proceeding  direct  a  rehearing  involving  the  ex- 
pense to  the  parties  of  appearing  before  it  for  a  reargtiment,  unless  sat- 
isfied that  such  reargument  might  have  the  effect  of  changing  the  de- 
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cision  already  made. —  Biddle  Co.  v.  Pittsburg  &  L.  E.  R.  Co.,  1  Inters. 
Com.  E.  YY3,  1  I.  C.  C.  E.  490. , 

In  the  absence  of  statutory  authorization,  the  New  York  Board  of 
Eailroad  Commissioners  cannot  subsequently  reconsider  or  review  its 
action  in  granting  permission  to  a  street  railroad  to  change  its  motive 
power.  Such  permission  is  in  the  nature  of  a  franchise. —  People  ex  rel 
Luckings  v.  Board  of  B.  R.  Comrs.,  30  App  Div.  (N.  T.)  69,  51  N.  T. 
Supp.  781,  affg.  156  N.  T.  693,  51  N.  E.  1093. 

It  seems  that  the  N.  Y.  Public  Service  Commission  for  the  Second 
District  has  no  power  to  review  a  final  determination  of  the  former 
Board  of  Eailroad  Commissioners. —  Petition  of  the  Town  Board  of 
Cornwall.  ^  Decided  by  the  N.  Y.  Public  Service  Commission  of  the 
Second  District,  Feb.  18,  1908. 

Whether  an  order  made  by  the  former  Board  of  Eailroad  Commis- 
sioners was  within  the  powers  of  such  Board  is  purely  a  question  of 
law  which  the  Public  Service  Commission  has  no  power  to  determine. — ■ 
Petition  of  the  Town  Board  of  Cornwall.  Decided  by  the  N.  Y.  Public 
Service  Commission  of  the  Second  District,  Feb.  18,  1908. 

[3]    When  a,  prior  decision  -will  be  modified  or  reversed. 

In  a  case  where  the  relation  in  freight  rates  determines  where  and 
how  business  shall  be  done,  the  decisions  of  the  Interstate  Commerce  Com- 
mission fixing  or  approving  a  given  relation  should  be  reversed  only  for 
imperative  reasons. —  Board  of  B.  R.  Comrs.  v.  A.  T.  &  8.  F.  R.  Co., 
8  Inters.  Com.  E.  304. 

The  Interstate  Commerce  Commission  will  reverse  its  decision  upon  a 
rehearing,  if  the  new  and  additional  evidence  calls  for  such  a  reversal. — 
Bates  V.  Pa.  R.  Co.,  3  Inters.  Com.  E  296,  4  I.  C.  C.  E.  281,  revg.  s.  c. 
2  Inters.  Com.  E.  608,  Y32,  Y34,  Y15,  3  I.  C.  C.  E.  435. 

[4]    Right  to  rehearing. 

The  provision  of  the  New  York  Gas  and  El.  Com.  Act  that  the  rates 
fixed  by  the  Commission  shall  be  the  maximum  prices  for  three  years 
and  until  upon  complaint  the  Commission  shall  fix  a  new  price,  is  in- 
valid. To  give  the  corporation  no  opportunity  or  right  to  apply  for  a 
rehearing  or  a  new  adjustment  of  rates  violates  the  fourteenth  amend- 
ment to  the  TJ.  S.  Constitution. —  Village  of  Saratoga  v.  Saratoga  Gas, 
E.  L.  &  P.  Co.,  191  N.  Y.  123,  83  N.  E.  693,  revg.  s.  c.  122  App.  Div. 
(N.  Y.)  203,  lOY  N.  Y.  Supp.  341. 
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§  23.  Service  and  eifect  of  orders ;=^  [grounds  for 
tbeir  suspension  or  abrogation] . —  Every  order  of  a  com- 
mission shall  be  served  upon  every  person  or  corporation  to  be 
affected  thereby,  either  by  personal  delivery  of  a  certified  copy 
thereof,  or  by  mailing  a  certified  copy  thereof,  in  a  sealed  package 
■with  postage  prepaid,  to  the  person  to  be  affected  thereby  or,  in  the 
case  of  a  corporation,  to  any  ofiicer  or  agent  thereof  upon  whom  a 
summons  may  be  served  in  accordance  with  the  provisions  of  the 
code  of  civil  procedure.  It  shall  be  the  duty  of  every  person  and 
corporation  to  notify  the  commission  forthwith,  in  writing,  of  the 
receipt  of  the  certified  copy  of  every  order  so  served,  and  in  the 
case  of  a  corporation  such  notification  must  be  signed  and  acknowl- 
edged by  a  person  or  ofiicer  duly  authorized  by  the  corporation  to 
admit  such  service.  Within  a  time  specified  in  the  order  of  the 
commission  every  person  and  corporation  upon  whom  it  is  served 
must  if  so  required  in  the  order  notify  the  commission  in  like  man- 
ner whether  the  terms  of  the  order  are  accepted  and  will  be  obeyed. 

Every  order  of  a  commission  shall  take  effect  at  a  time  therein 
specified  and  shall  continue  in  force  for  a  period  therein  designated 
unless  earlier  modified  or  abrogated  by  the  commission  or  unless  such 
order  be  unauthorized  by  this  or  any  other  act  or  be  in  violation  of  a 
provision  of  the  constitution  of  the  state  or  of  the  United  States. 


Provisions  as  to  service  and  effect  of  reports  and  orders  of  the  Inter- 
state Commerce  Commission, —  see  Interst.  Com.  Act,  §§  14-16, 
post,  Appendix  B. 

Parallel  provisions  with  reference  ■  to  the  former  Board  of  Railroad 
Commissioners, —  see  N.   Y.  E.  E.  L.,   §§  160-162. 

Application  for  rehearing  shall  not  operate  to  stay  or  postpone  enforce- 
ment of  an  order  of  a  Commission, —  see  ante,  §  22. 

Order  of  Commission  as  to  switch  and  sidetrach  connections, —  see  post, 
§  27,  subd.  2. 

Order  of  Commission  prescribing  changes  in  the  form  of  schedules 
of  rates,  etc., —  see  post,  §  28. 

Order  of  Commission  allowing  changes  in  rates  on  less  than  30  days' 
notice  thereof, —  see  post,  §  29. 

Order  sf  Commission  permitting  a  lesser  charge  for  longer  than  shorter 
distances  in  special  cases, —  see  post,  §  36. 

Order  of  Commission  relieving  a  carrier  from  the  necessity  of  having 
sufficient  cars  and  motive  power,  etc, —  see  post,  §  37. 


*  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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Order  of  Commission  regulating  the  distribution  of  freight  cars  to 
shippers,  the  switching,  loading,  unloading  and  weighing  the  same 
and  demurrage  charges  thereon, — -see  post,  §  37. 

Investigations  hy  Commission  to  determine  whether  carriers  are  com- 
plying with  the  provisions  of  this  Act  and  orders  of  the   Com- 
mission,—  see  ante,  §  45,  subd.  2. 
!     Order  of  Commission  prescribing  the  form  of  the  annual  reports  of 
'  corporations  subject  to  this  Act, —  see  post,  §§  46,  66. 

Procedure  in  an  investigation  in  which  an  order  is  to  be  issued, —  see 
'  post  §§  48,  72. 

Service  of  orders  of  Commission, —  see  also  post,  §  49. 

Order  of  Commission  fixing  rates  and  service, —  see  post,  §  49. 

Order  of  Commission  establishing  through  routes  and  joint  rates, —  see 
post,  §  49. 

Order  of  Commission  prescribing  the  division  of  joint  rates, —  see  post, 
§  49. 

Order  of  Commission  for  repairs  or  changes  in  tracks,  terminals,  motive 
power,  etc., —  see  post,  §  50. 

Order  of  Commission  for  changes  in  time  schedules,  or  the  running  of 
additional  cars  and  trains, —  see  post,  §  51. 

Order  of  Commission  establishing  a  uniform  system  of  accounts  to  be 
used  by  corporations  subject  to  this  Act, —  see  post,  §§  52,  66, 
subd.  4. 

Order  of  Commission  granting  a  certificate  of  public  convenience  and 
necessity, —  see  post,  §  53. 

Order  of  Commission  approving  of  transfers  of  franchises  of  stock  of 
corporations  subject  to  this  Act, —  see  post,  §§  54,  70. 

Order  of  Commission  approving  issuance  of  stocks,  bonds,  and  other 
forms  of  indebtedness, —  see  post,    §§  55,   69. 

Summary  proceedings  to  enforce  orders  of  Commission, —  see  post, 
§§  57.  74. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 

Power  of  federal  courts  to  review  the  construction  put  upon  state 
statutes  by  state  courts, —  see  ante,  §  1,  note  [33]. 

Bight  of  Commission  to  appear  by  counsel  on  an  appeal  from  its  de- 
cision,—  see  ante,  §  12,  note. 

Rehearing  before  Commission, —  see  ante,  §  22,  notes  [l]-[3]. 

Burden  of  proof  on  appeal  from  order  requiring  building  of  connecting 
switch, —  see  post,  §  35,  note  [37]. 

Power  of  courts  to  revise  order  refusing  relief  from  long  and  short 
haul  rule, —  see  post,  §  36,  note  [18]. 

Judicial  enforcement  of  orders, —  see  post,  §  57,  notes. 


[1]    Effect  of  orders  —  Validity  pTesmned, 

It  will  be  presumed  that  a  state  railroad  commission,  in  fixing  a  rate, 
acted  with  a  full  knowledge  of  the  situation,  and  its  conclusions  will  not 
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be  upset  unless  shown  affinnatively  to  be  erroneous. —  Seaboard  Air  L. 
B.  Co.  V.  Florida,  203  U.  S.  261,  27  Sup.  Ct.  E.  (U.  S.)  109,  affg.  s.  c. 
48  Fla.  129,  37  So.  314,  48  Fla.  150,  37  So.  658. 

Rates  fixed  by  a  state  commission  are  presumptively  reasonable,  and 
the  burden  is  on  the  carrier  to  show  the  contrary. —  Minneapolis  &  St. 
L.  B.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Sup.  Ct.  R.  (U.  S.)  900,  affg. 
s.  c.  80  Minn.  191,  83  N.  W.  60. 

Where  a  railroad  commission  has  fixed  rates  without  full  and  com- 
plete inquiry  into  the  facts,  there  is  no  presumption  that  the  rates  so 
fixed  are  in  fact  reasonable  and  just. —  Cumberland  T.  &  T.  Co.  v. 
B.  B.  Comm.,  156  Fed.  823. 

Section  5  of  the  act  creating  the  Texas  Railroad  Commission  pro- 
vided that  rates  fixed  by  it  shall  be  held  conclusive,  iintil  finally  found 
otherwise.  The  constitutionality  of  the  provision  discussed  but  not  de- 
cided.—iJeagan  V.  Farmers'  Loan  &  T  Co.,  154  U.  S.  362,  14  Sup.  Ct. 
R.  (U.  S.)  1047. 

A  provision  giving  a  prima  facie  or  conclusive  force  to  rates  fixed  by 
a  state  commission,  if  unconstitutional,  will  not  invalidate  the  power  of 
the  commission  to  fix  rates,  nor  the  rates  fixed  by  the  commission. — 
Beagan  v.  Farmers'  L.  &  T.  Co.,  154  TJ.  S.  362,  14  Sup.  Ct  R.  (U.  S.) 
1047. 

To  give  a  commission  power  to  fix  rates  which  shall  be  final  and  con- 
clusive and  deny  the  carrier  the  right  to  question  in  court  the  reason- 
ableness of  the  rates,  is  unconstitutional. —  Chicago,  M.  &  St.  P.  B.  Go. 
v  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  E.  (U.  S.)  462,  702,  revg.  s.  c. 
38  Minn.  281,  37  N.  W.  782. 

While  a  rate  fixed  by  a  state  railroad  commission  is  subject  to  judicial 
review,  there  is  no  presumption  to  begin  with  that  it  is  invalid,  but  the 
contrary. —  Central  of  Ga.  B.  Co.  v.  McLendon,  155  Fed.  974- 

Rates  fixed  by  a  state  commission  are  prima  facie  reasonable. —  Sea- 
board Air  L.  B.  Co.  V.  B.  B.  Commission,  155  Fed.  792. 

A  bill  seeking  to  restrain  the  enforcement  of  two  statutes  regulating 
rates  and  an  order'  of  the  Minnesota  Railroad  and  Warehouse  Commission 
promulgated  under  the  authority  of  a  legislative  act,  is  not  multifarious, 
since  the  order  has  the  same  effect  as  a  legislative  act,  and  all  the  matters 
sought  to  be  restrained  amount  to  legislation  that  hag  been  put  forth 
by  the  state. —  Perkins  v.  No.  Pac.  B.  Co.,  155  Fed.  445. 

Prima  facie  it  is  to  be  presumed  that  the  rate  fixed  by  the  state  to  be 
charged  for  gas  is  a  proper  one,  and  the  burden  is  on  the  complainant  to 
show  it  is  not. —  Consolidated  Gas   Co.  v.   Mayer,  146  Fed.  150. 

Rates  fixed  by  a  commission  authorized  so  to  do,  are  presumptively 
reasonable. —  Matthews  v.  Board  of  Corp.  Comrs.,  106  Fed.  7. 
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The  word  "fix,"  used  as  to  rates  of  a  gas  campany,  raeans  to  make  fast, 
firm  and  immovable,  and  makes  the  action  of  the  tribunal  conclusive,  in 
the  absence  of  fraud  or  gross  misconduct  amounting  to  bad  faith. — 
Logansport  &  W.  V.  Gas.  Co.  v.  Peru,  89  Fed.  185. 

The  presumption  that  a  rate  fixed  by  Congress  is  reasonable  cannot  be 
overcome  except  by  a  showing  as  to  receipts  and  expenses'  over  an  ade- 
quate period.—  Atlantic  &  P.  B.  Co.  v.    U.  S.,  76  Fed.  186. 

An  act  authorizing  a  state  railroad  commission  to  fix  just  and  reason- 
able rates  and  making  the  order  of  the  commission  conclusive  evidence  of 
the  reasonableness  of  such  rates,  would  be  unconstitutional;  but  an  act 
making  such  order  "sufficient "  evidence  will  not  be  overthrown,  in  the 
absence  of  a  holding  by  the  state  court  that  "  sufficient "  in  the  act  means 
conclusive. —  Richmond  &  D.  R.  Co.  v.  Trammell,  53  Fed.  196. 

The  presumption  is,  in  proceedings  before  the  Interstate  Commerce 
Commission,  that  the  rates  fixed  by  a  state  railroad  commission  are  rea- 
sonable, and  the  burden  of  proof  is  on  the  carriers  to  show  the  contrary. 

—  Bradham  v.  Atlantic  C.  L.  R.  Co.,  11  Inters.  Com.  K.  464 

The  presumption  is  in  favor  of  the  reasonableness  of  an  ordinance  re- 
quiring a  street  railway  to  run  cars  at  specified  intervals,  and  the  burden 
is  on  the  company  to  show  the  Contrary. —  Mayor  v.  Dry  DocTc,  E.  B.  & 
B.  R.  Co.,  133  N.  Y.  104,  30  N.  E.  563,  revg.  s.  o.  15  N.  Y.  Supp.  297. 

In  the  passage  of  regidations  within  the  scope  of  its  authority  from 
the  legislature,  it  will  be  presumed  that  the  body  entrusted  with  the 
making  of  regulations  as  to  the  running  of  street  cars,  etc.,  acted  in  the 
exercise  of  a  judgment  upon  facts,  and  for  reasons  calling  for  such  action. 

—  Mayor  v.  Dry  DocTc,  E.B.  &  B.  R.  Co.,  133  N.  Y.  104,  30  N.  E.  563, 
xevg.  s.  c.  15  N.  Y.  Supp.  297. 

The  decisions  of  the  N.  Y.  Board  of  Eailroad  Commissioners  have 
no  binding  or  conclusive  authority,  but  are  merely  advisory  and  recom- 
mendatory.— People  V.  Rome,  W.  &  0.  R.  Co.,  103  N.  Y.  95,  8  N.  E.  369. 

An  act  of  the  legislature  declaring  any  circumstance  or  evidence  prima 
facie  proof  of  a  fact,  is  constitutional. —  Howard  v.  Moot,  64  N.  Y.  262. 

On  an  appeal  from  an  order  of  the  N.  Y.  Gas  and  Electricity  Commis- 
sion, the  presumption  is  in  favor  of  the  order  appealed  from. —  Village  of 
Saratoga  v.  Saratoga  Cos,  E.  L.  &  P.  Co.,  122  App.  Div.  (N."  Y.)  203, 
107  N.  Y.  Supp.  34;  revd.  on  other  grounds,  191  N.  Y.  123,  83  N.  E. 
693. 

The  court  will  not  reverse  a  finding  of  the  N.  Y.  Board  of  Bailroad 
Commissioners  that  public  convenience  and  necessity  require  the  con- 
struction of  a  railroad,  unless  it  is  made  clearly  and  decisively  to  appear 
that  such  determination  was  based  on  erroneous  legal  principles  or  was 
contrary  to  the  clear  weight  of  evidence. —  People  ex  rel.  Terminal  B. 
Co.  v.  Board  of  R.  R.  Comrs.,  53  App.  Div.  (N.  Y.)  61,  65  N.  Y.  Supp. 
697;  affd.  164  N.  Y.  572,  58  N.  E.  1091. 
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The  Appellate  Division,  when  asked  to  reverse  the  action  of  the  N.  T. 
Board  of  Railroad  Commissioners  in  granting  a  certificate  of  convenience 
and  necessity  as  against  the  weight  of  evidence,  will  apply  the  same 
rules  as  to  a  motion  to  set  aside  a  verdict  in  an  action  in  the  Supreme 
Court. —  People  ex  rel.  L.  I.  B.  Co.  v.  Board  of  R.  R.  Gomrs.,  42  App. 
Div.  (N.  Y.)  366,  59  N.  T.  Supp.  1-14. 

The  denial  by  the  X.  Y.  Board  of  E.  E.  Conmiissioners  of  the  peti- 
tioner's application  for  a  certificate  of  necessity  under  N.  Y.  E.  E.  L., 
§  59,  was  the  exercise  of  a  power  largely  discretionary  in  its  character 
which  the  legislature  of  this  state  had  vested  in  a  body  created  for  a 
special  purpose  and  composed  of  men  peculiarly  qualified  by  experience 
to  deal  with  the  vexatious  problems  arising  out  of  the  ever  increasing 
demand  for  better  and  more  adequate  transportation.  And  while  this 
court  has  been  expressly  empowered  to  review  the  action  of  the  commis- 
sioners in  refusing  to  grant  such  a  certificate  as  was  asked  for  in  this 
case,  yet  it  has  held  in  every  instance  where  a  review  has  been  had,  that 
for  the  reason  above  stated  their  determination  must  be  treated  in  the 
same  manner  as  that  of  any  other  subordinate  judicial  tribunal  whose 
judgments  are  subject  to  review,  which  is  equivalent  to  saying  that  their 
conclusion  must  be  respected  and  sustained  unless  it  be  made  clearly 
and  affirmatively  to  appear  that  it  was  founded  upon  erroneous  legal  prin- 
ciples, or  that  in  reaching  the  same  the  Commissioners  proceeded  contrary 
to  the  clear  weight  of  evidence,  or  that  they  abused  the  discretion  vested 
in  them  and  arbitrarily  refused  to  issue  the  certificate  asked  for. —  Mat- 
ter of  Auhurn  &  W.  B.  Co.,  37  App.  Div.  (N.  Y.)  162,  55  N.  Y.  Supp. 
895;  Matter  of  Depev)  &  8.  W.  B.  Co.,  92  Hun  (N.  Y.),  406,  36  N.  Y. 
Supp.  991;  Matter  of  Amsterdam,  J.  &  G.  B.  Co.,  86  Hun  (N.  Y.),  578, 
33  IST.  Y.  Supp.  1009 ;  Matter  of  New  Hamburg  &  P.  C.  B.  Co.,  76  Hun 
(N.  Y.),  76.  27  N.  Y.  Supp.  664;  People  v.  Ulster  <&  D.  B.  Co.,  58  Hun 
(N.  Y.),  266,  12  N.  Y.  Supp.  303;  affd.  128  N.  Y.  240,  28  N.  E.  635. 

A  rate  fixed  by  legislative  authority  is  presumptively  reasonable. — 
Beardsley  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  15  App.  Div.  (N.  Y.)  251,  44  N. 
Y.  Supp.  175,  affg.  s.  o.  17  Misc.  (N.  Y.)  256,  40  N.  Y.  Supp.  1077; 
revd.  on  other  grounds,  162  N.  Y.  230,  56  N.  E.  488. 

In  contesting  a  decision  of  the  IST.  Y.  Board  of  Eailroad-  Commis- 
sioners before  the  Appellate  Division,  the  burden  is  on  the  petitioner 
to  show  affirmatively  that  the  Board  erred  in  its  determination,  and  the 
Board  is  to  be  credited  with  some  technical  knowledge  the  court  is  not 
presumed  to  possess. —  Matter  of  Kings,  Q.  &  8.  B.  Co.,,  6  App.  Div. 
(N.  Y.)  241,  39  N.  Y.  Supp.  1004. 

The  burden  is  on  the  contesting  party  to  show  that  the  decision  of  the 
Board  of  Eailroad  Commissioners,  in  granting  a  certificate  of  necessity 
to  one  of  two  rival  applicants,  was  against  the  clear  weight  of  evidence. 
—  People  ex  rel.  Depew  &  8.  W.  B.  Co.  v.  Board  of  B.  B.  Comrs.,  4  App. 
Div.  (N.  Y.)  259.  38  N.  Y.  Supp.  528. 
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Eegulations  made  by  state  railroad  commissioners  to  prevent  unjust 
discrimination,  are  prima  facie  reasonable. —  State  ex  rel.  Ellis  v.  At- 
lantic C.  L.  B.  Co.,  —  Fla.  — ,  41  So.  705. 

Eates  fixed  by  a  state  commission  are  not  concl<ujsive  as  against  ju- 
dicial inquiry,  but  are  competent  and  adequate  evidence  in  the  absence 
of  countervailing  proof. —  Pensacola  &  A.  R.  Co.  v.  Florida,  25  Fla.  310, 
5.  So.  833,  3  L.  E.  A.  661n. 

The  burden  of  proving  that  rates  fixed  by  a  commission  are  unreason- 
able is  on  the  carrier. —  Southern  B.  Co.  v.  Atlanta  Stove  Worlcs,  128 
Ga.  207,  57  S.  E.  429. 

A  rate  fixed  by  a  city  pursuant  to  statutory  authority  will  be  pre- 
sumed to  be  reasonable  until  its  unreasonableness  is  shown,  and  the  bur- 
den of  showing  the  rate  to  be  unreasonable  rests  upon  the  carrier. — 
Chicago  U.  Traction  Co.  v.  City  of  Chicago,  199  111.  579,  65  N.  E.  470. 

A  statute  which  creates  a  commission  with  power  to  make  a  schedule  of 
maximfum  rates  which  shall  not  be  conclusive  as  to  the  reasonableness 
of  the  charges,  but  only  prima  facie  evidence  of  their  reasonableness,  is 
valid,  as  judicial  inquiry  is  not  thereby  cut  off. —  Chicago,  B.  &  Q.  B. 
Co.  V.  Jones,  149  111.  361,  37  N.  E.  247,  24  L.  E.  A.  141. 

Every  presumption  is  in  favor  of  the  action  of  a  commission,  and 
the  burden  is  on  the  carrier  to  show  each  action  was  contrary  to  law. — 
Steenerson  v.  Gt.  Northern  B.  Co.,  69  Minn.  353,  72  N.  W.  713. 

Under  the  Minnesota  statute  giving  a  commission  power  to  fix  rates, 
the  rates  so  fixed  are  not  merely  prima  facie  equal  and  reasonable,  but 
final  and  conclusive  as  to  what  are  lawful  or  equal  and  reasonable  charges. 
—  State  V.  Ch.  M.  &  St.  P.  B.  Co.,  38  Minn.  281,  37  N.  W.  782;  revd. 
134  U.  S.  418,  10  Sup.  Ct.  E.  (U.  S.)  462,  702. 

Eates  fixed  by  a  state  commission  are  prima  facie  but  not  conclusively 
correct.—  Stone  v.  N.  J.  &  C.  B.  Co.,  62  Miss.  646. 

A  city  ordinance  required  that  between  certain  hours  a  sufficient  num- 
ber of  street  cars  should  be  run  to  provide  a  seat  for  every  passenger 
from  whom  a  fare  was  demanded. —  Held,  that  in  the  absence  of  proof 
that  the  ordinance  is  under  all  circumstances  unreasonable  and  oppress- 
ive, it  should  be  permitted  to  stand,  to  be  enforced  except  in  cases  where 
it  may  be  made  affirmatively  to  appear  that  the  operation  of  its  provi- 
sions is  unreasonable  or  oppressive. —  North  Jersey  St.  B.  Co.  v.  Jersey 
City,  —  N.  J.  — ,  67  Atl.  1072. 

[2]    Prima  facie  -nreight  of  findings  of  fact. 

In  any  action  to  enforce  an  order  of  the  Interstate  Commerce  Com- 
mission, in  case  of  conflicting  evidence  a  probative  force  must  be  at- 
tributed to  the  findings  of  the  Commission,  which,  in  addition  to  "  knowl- 
edge of  conditions,  of  environment  and  of  transportation  relations,"  has 


§  23.]  Seevice  and  Effect  of  Oedee.  121 

had  the  witnesses  before  it  and  has  been  able  to  judge  of  them  and  their 
manner  of  testifying. —  Illinois  Cent.  B.  Go.  v.  Interst.  Com.  Commis- 
sion, 206  U.  S.  441,  2Y  Sup.  Ct.  E.  (U.  S.)  700,  affg.  s.  c.  10  Inters. 
Com.  E.  505. 

The  findings  of  Interstate  Commerce  Commission  are  prima  facie  true, 
and  the  court  will  ascribe  to  them  the  strength  due  to  the  judgments  of 
a  tribunal  appointed  by  law  and  especially  qualified  by  experience. — 
Illinois  Cent.  R.  Co.  v.  Interst.  Com.  Commission,  206  U.  S.  441,  27  Sup. 
Ct.  E.  (U.  S.)  700. 

The  Interstate  Commerce  Act  gives  prima  facie  effect  to  the  findings 
of  the  Interstate  Commerce  Commission,  and  when  those  findings  are 
concurred  in  by  the  Circuit  Court  of  the  United  States,  the  Supreme 
Court  will  not  interfere  unless  the  record  establishes  that  clear  and 
unmistakable  error  has  been  committed. —  Cincinnati,  H.  &  D.  R.  Co. 
V.  Interstate  Com.  Commission,  206  U.  S.  142,  27  Sup.  Ct.  E. 
(U.  S.)  648. 

Where  the  facts  as  to  an  order  of  a  state  commission  are  settled  by 
the  state  court,  such  findings  are  conclusive  upon  the  Supreme  Court  of 
the  United  States.—  Gulf,  C.  &  8.  F.  B.  Co.  v.  Texas,  204  U.  S.  403,  27 
Sup.  Ct.  E.  (U.  S.)  360,  affg.  s.  c.  97  Tex.  274,  78  S.  W.  495. 

Where  the  decision  of  questions  of  fact  is  committed  by  Congress  to  the 
judgment  and  discretion  of  a  head  of  a  department,  his  decision  thereon 
is  conclusive;  and  even  upon  mixed  questions  of  law  and  fact,  or  of 
law  alone,  his  action  will  carry  with  it  a  strong  presumption  of  its  cor- 
rectness, and  the  courts  will  not  ordinarily  review  it,  although  they  may 
have  the  power,  and  will  occasionally  exercise  the  right  of  so  doing. — 
Bates  Co.  v.  Payne,  194  U.  S.  106,  24  Sup.  Ct.  E.  (U.  S.)  595. 

The  findings  of  fact  in  the  decisions  of  the  Interstate  Commerce  Com- 
mission are  prima  facie  evidence  of  the  matters  stated  therein;  and  the 
conclusions  of  the  commission  based  upon  such  findings  are  presumed  to 
be  well  founded  and  correct,  and  they  will  not  be  set  aside  unless  error 
clearly  appears. —  Interst.  Com.  Commission  v.  L.  &  N.  E.  Co.,  102 
Fed.  709;  Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  73  Fed.  409; 
Interst.  Com.  Commission  v.  C.  N.  0.  &  T.  P.  B.  Co.,  56  Fed.  925. 

In  an  application  to  the  Circuit  Court  by  the  Interstate  Commerce 
Commission  for  judicial  enforcement  of  an  order  of  the  Commission 
directing  certain  carriers  to  desist  from  charging  a  less  rate  for  a 
longer  than  for  a  shorter  haul,  the  findings  of  fact  reported  by  the 
Commission  are  not  conclusive,  but  are  merely  prima  facie  evidence, 
subject  to  being  modified  or  disproved  by  other  evidence  offered  in 
court  at  the  hearing. —  Interst.  Com.  Commission  v.  A.  T.  &  S.  F.  B. 
Co.,  50  Fed.  295 ;  appeal  dismissed,  81  Fed.  1005,  149  U.  S.  264,  13  Sup. 
Ct.  E.  (U.  S.)  837. 
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In  a  proceeding  by  the  Interstate  Commerce  Commission  under 
Interst.  Com.  Act,  §  16,  to  enforce  an  order,  the  findings  of  fact  by 
the  Commission  are  merely  prima  facie  evidence  of  the  facts  therein 
stated,  the  rule  being  the  same  whether  the  proceeding  is  instituted 
by  the  Commission  or  by  an  individual. —  Interst.  Com.  Commission  v. 
Lehigh  V.  B.  Co.,  49  Fed.  177. 

The  findings  and  reports  of  the  Interstate  Commerce  Commission 
are  merely  given  the  weight  of  prima  facie  evidence,  in  proceedings  to 
enforce  its  orders. —  Eentuchy  &  I.  Bridge  Co.  V.  L.  &  N.  R.  Co.,  37 
Fed.  567,  2  L.  E.  A.  289,  appeal  dismissed,  149  U.  S.  777,  13  Sup.  Ct. 
E,  (U.  S.)  1048. 

The  statutes  of  Minnesota  provide  for  an  appeal  from  orders  of  the 
Eailroad  and  Warehouse  Commission. —  Held,  that  in  a  case  where 
no  appeal  is  taken,  the  order  objected  to  is  not  conclusive  on  the  facts. — 
State  V.  Minneapolis  &  St.  L.  B.  Co.,  80  Minn.  191,  83  N.  W.  60. 

Findings  of  fact  by  a  state  railroad  commission  are  prima  facie 
evidence,  but  in  case  the  truth  thereof  is  denied,  the  issue  must  be 
determined  like  any  other  controversy  of  fact. —  State  v.  Fremont  E. 
&  M.  V.  R.  Co.,  23  Neb.  117,  36  N.  W.  305. 

An  act  making  certain  facts  prima  facie  evidence  of  certain  other 
facts  is  unconstitutional. —  State  V.  Beswick,  13  E.  I.  213. 

The  question  of  the  reasonableness  of  rates  or  regulations  is  not  a 
question  whether  they  are  confiscatory  and  take  private  property  with- 
out just  compensation,  for  that  is  the  question  of  constitutionality. 
Their  reasonableness  is  to  be  determined  as  in  any  other  class  of  liti- 
gation, except  that  the  commission's  findinojs  of  fact  are  conclusive. — 
Railroad  Commission  v.  Houston  &  T.  0.  R.  Co.,  90  Tex.  340,  38 
S.  W.  750. 

[31    Upon  -whom  binding. 

A  lawful  order  of  the  Interstate  Commerce  Commission,  directing 
certain  railroad  companies  to  cease  making  specified  unlawful  freight 
charges  under  a  joint  traffic  agreement  is  binding  on  the  successor 
of  one  of  such  companies,  although  the  name  of  such  successor  does 
not  appear  in  the  order. —  Behlmer  v.  L.  &  N.  B.  Co.,  83  Fed.  898, 
revg.  s.  c.  71  Fed.  835;  revd.  on  other  points,  175  U.  S.  648,  20  Sup. 
Ct.  E.  (U.  S.)  209. 

A  lawful  order  of  the  Interstate  Commerce  Commission  against 
discrimination  by  a  railroad,  ia  binding  upon  the  latter's  successors. — 
Inters.  Com.  Commission  v.  W.  N.  Y.  &  P.  B.  Co.,  82  Fed.  192. 

[4]    Suspension  by  commission. 

The  Interstate  Commerce  Commission  may  make  an  order  and  then 
suspend  it  pending  indicated  action  by  the  carrier. —  Board  of  Trade  of 
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Chattanooga  v.  E.  Tenn.   V.   &   0.  R.   Co.,  2  Inters.  Com.  K.  798,  3 
Inters.  Com.  E.  106,  213,  5  Inters.  Com.  E.  546. 

[5]    Judicial    revieir    of    orders  —  In    general. 

Review  of  determination  as  to  granting  of  certificate  of  public  con- 
venience and  necessity, —  see  post,  §  53,  note  [6]. 

Review  of  proceedings  of  former  N.  Y.  Board  of  Railroad  Commis- 
sioners in  granting  an  application  to  discontinue  a  station, — see 
post,  §  80,  note. 

The  decisions  of  the  Interstate  Commerce  Commission  are  subject  to  re- 
view if  that  body  excluded  "  facts  and  circumstances  that  ought  to  have 
been  considered,"  but  they  will  not,  after  they  are  concurred  in  by  the 
Circuit  Court  and  the  Circuit  Court  of  Appeals,  be  reversed  unless 
the  record  establishes  that  clear  and  unmistakable  error  has  been  com- 
mitted.—  Illinois  Cent.  R.  Co.  v.  Interst.  Com.  Commission,  206  U.  S. 
441,  27  Sup.  Ct.  E.  (U.  S.)  700. 

The  courts  may  look  through  and  behind  mere  forms,  and  interfere 
whenever  necessarj',  for  the  protection  of  private  rights  against  an 
illegal,  arbitrary  exercise  of  governmental  power. —  West  Chicago 
St.  R.  Co.  v.  Chicago,  201  IT.  S.  506,  26  Sup.  Ct.  E.  (IT.  S.)  518. 

Whether,  in  a  particular  case,  there  has  been  an  undue  preference 
or  discrimination,  is  a  question  of  fact  depending  on  the  matters 
proved  in  each  case,  and  the  Circuit  Court  has  jurisdiction  to  review 
the  findings  of  the  Commission  on  these  questions  of  fact,  giving 
effect  to  those  findings  as  prima  facie  evidence  of  the  facts  and  con- 
clusions set  forth  therein. —  Interst.  Com.  Commission  v.  Ala.  Mid. 
R.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed.  715, 
69  Fed.  227. 

A  legislature  has  the  power  to  fix  rates,  and  the  extent  of  judicial 
interference  should  be  protection  against  unreasonable  rates.  Courts 
should  be  careful  not  to  declare  legislative  acts  unconstitutional  upon 
agreed  and  general  statements  and  without  the  fullest  disclosure  of  all 
material  facts.  By  means  of  a  friendly  suit,  a  party  beaten  in  the 
legislature  should  not  be  encouraged  to  transfer  to  the  courts  an  in- 
quiry as  to  the  constitutionality  of  legislation  he  was  unable  to  argue 
successfully  against  in  the  legislature.  Surely,  before  the  courts  are 
called  upon  to  adjudge  an  act  of  the  legislature  fixing  the  maximum 
passenger  rates  to  be  unconstitutional,  on  the  ground  that  its  enforce- 
ment would  deprive  the  stockholders  of  dividends  on  their  investment 
and  the  bondholders  of  interest  on  their  loans,  the  courts  should  be 
fully  advised  as  to  what  is  done  with  the  receipts  and  earnings  of  the 
company,  for  if  so  advised,  it  might  clearly  appear  that  a  prudent 
and  honest  management  would,  within  the  rates  prescribed,  secure  to 
the  bondholders  their  interest  and  to  the  stockholders  reasonable  divi- 
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dends.  While  tlie  protection  of  the  vested  rights  of  property  is  a 
supreme  duty  of  the  courts,  it  has  not  come  to  this,  that  the  legislative 
power  rests  suhservient  to  the  discretion  of  any  railroad  corporation 
which  may,  by  exorbitant  and  unreasonable  salaries,  or  in  some  other 
improper  way,  transfer  its  earnings  into  what  it  is  pleased  to  call 
operating  expenses. — ■  Chicago  &  G.  T.  R.  Co.  v.  Wellman,  143  U.  S. 
339,  12  Sup.  Ct.  E.  (U.  S.)  400,  a%.  s.  c.  83  Mich.  592,  47  N.  W.  489. 
In  an  action  under  Interst.  Com.  Act,  §  16,  to  enforce  an  order  of 
the  Commission,  the  court  has  no  revisory  power  over  the  order. — 
Inters.  Com.  Commission  v.  D.  L.  &  W.  R.  Co.,  64  Fed.  Y23. 

A  statute  giving  a  commission  the  power  to  conduct  an  investiga- 
tion as  to  reasonable  charges  and  to  fix  a  maximum  rate  is  not  invalid 
merely  because  the  determination  is  made  partly  upon  hearsay  evidence, 
since,  even  if  the  right  of  appeal  given  does  not  sufficiently  protect 
the  defendant,  such  appeal  is  not  an  exclusive  remedy,  but  there  is 
always  the  right  to  proceed  by  affirmative  action  to  enjoin  the  en- 
forcement of  the  commission's  orders. —  Village  of  Saratoga  v.  Saratoga 
Gas,  E.  L.  &  P.  Co.,  122  App.  Div.  (N.  T.)  203,  107  N.  T.  Sup.  341, 
revd.  on  other  grounds,  191  N.  T.  123,  83  N.  E.  693. 

The  safety  of  free  government  rests  upon  the  independence  of  each 
branch  of  government,  and  requires  that  each  department  should  be 
free  from  interference,  in  the  discharge  of  its  peculiar  duties,  by  either 
of  the  others. —  People  ex  rel.  Burly  v.  Howland,  155  N.  T.  270,  49 
N.  E.  775,  41  L.  E.  A.  838. 

Eeview  of  the  proceedings  before  a  state  railroad  commission,  to 
determine  the  reasonableness  of  rates  fixed  by  it,  is  a  judicial  function, 
which  may  properly  be  required  of  the  courts. —  Chicago,  I.  &  L.  B. 
Co.  v.  R.  R.  Comrs.,  38  Ind.  App.  439,  78  N.  E.  338. 

The  orders  of  the  Corporation  Commission  of  North  Carolina  as 
to  rates,  etc.,  are  subject  to  review  by  the  courts. —  Corporation,  Com- 
mission V.  Atlantic  Coast  L.  R.  Co.,  139  K  C.  126,  51  N.  E.  793. 

[6]    Acts  of  administrative  tribunals. 

A  state  assessing  board,  in  determining  the  value  of  railway  property 
for  certain  purposes  of  taxation,  took  into  account  the  returns  furnished 
by  the  corporations  and  their  respective  stocks,  bonds,  properties,, 
earnings,  etc. —  Held,  that  the  court  will  not  consider  complaints  as 
to  results  reached  by  the  board,  except  those  based  on  fraud  or  the 
clear  adoption  of  a  fundamentally  wrong  principle. —  Chicago,  B.  & 
Q.  R.  Co.  V.  Babcock,  204  U.  S.  585,  27  Sup.  Ct.  E.  (U.  S.)  326. 

The  determinations  of  the  state  and  municipal  civil  service  commis- 
sion are  not  final,  but  are  subject  to  a  limited  and  qualified  judicial 
control. —  People    ex   rel.    Schau   v.    McWilliams,    185    N.   T.    92,    77 

N.  E.  785. 
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The  courto  can  review  the  acts  of  inferior  tribunals  possessing 
powers  of  a  judicial  nature. —  People  ex  rel.  Smith  v.  Hoffman,  166 
N.  Y.  462,  60  N.  E.  18Y,  54  L.  K.  A.  597,  revg.  s.  o.  55  App.  Div. 
(N.  Y.)  260,  68  N.  Y.  Supp.  884,  32  Misc.  (N.  Y.)  379,  66  N.  Y. 
Supp.  2. 

Decisions  of  the  N.  Y.  Military  Board  of  Examination  are  reviewable 
judicially,  imless  expressly  excepted  from  such  review. —  People  ex 
rel.  Smith  V.  Hoffman,  166  N.  Y.  462,  60  N.  E.  187,  54  L.  E.  A.  597, 
revg.  s.  0.  55  App.  Div.  (N.  Y.)  260,  68  N.  Y.  Supp.  884,  32  Misc. 
(N.  Y.)  379,  66  N.  Y.  Supp.  2. 

A  decision  of  the  N.  Y.  Board  of  Railroad  Commissioners  granting 
a  certificate  of  public  convenience  and  necessity,  is  judicially  review- 
able.—  People  ex  rel.  Steward  v.  Board  of  R.  R.  Comrs.,  160  N.  Y. 
202,  54  ]Sr.  E.  697,  affg.  s.  o.  40  App.  Div.  (N.  Y.)  559,  58  N.  Y. 
Supp.  94. 

Certiorari  may  be  issued  to  review  the  judicial  determinations  of 
inferior  tribunals  and  oiEcers,  acting  under  statutory  authority.  De- 
cisions of  the  N.  Y.  Board  of  Railroad  Commissioners  may  be  thus 
reviewed. —  People  ex  rel.  Loughran  v.  Board  of  R.  R.  Comrs.,  158 
N.  Y.  421,  53  N.  E.  163,  affg.  s.  o.  32  App.  Div.  (N.  Y.)  158,  52  N.  Y. 
Supp.  901. 

Decisions  of  the  Commissioners  of  the  Land  Office  as  to  questions 
of  fact  are  judicially  reviewable  by  certiorari. —  People  ex  rel.  Burnham 
V.  Jones,  112  N.  Y.  597,  20  N.  E.  577,  modifying  and  affg.  s.  c.  49  Hun 
(K  Y.),  365,  2  N.  Y.  Supp.  148. 

Decisions  rendered  by  New  York  Board  of  Eire  Department  Exam- 
iners are  not  judicially  reviewable,  even  though  unreasonable,  unless 
they  are  wholly  impracticable  or  beyond  the  scope  of  its  authority. — 
N.  Y.  Fire  Depi.  v.  Atlas  Ss.  Co.,  106  N.  Y.  566,  13  N.  E.  329. 

An  appeal  will  not  lie  to  the  Supreme  Court  to  review  questions  of 
fact  passed  on  by  commissioners  appointed  under  N.  Y.  R.  R.  L.,  §  22. 
—  Matter  of  N.  Y.  L.  E.  &  W.  R.  Co.,  99  N.  Y.  388,  2  N.  E.  35. 

The  action  of  the  Board  of  Railroad  Commissioners,  under  N.  Y.  E. 
R.  L.,  §  100,  in  permitting  a  street  railroad  to  change  its  motive  power, 
is  judicially  reviewable. —  People  ex  rel.  Babylon  R.  Co.  v.  Board  of  R. 
R.  Comrs..  32  App.  Div.  (N.  Y.)  179,  52  N.  Y.  Supp.  908;  affd.  158  N. 
Y.  711,  53  N.  E.  1129. 

[7]    — — .  Constitutional  questions. 

The  Fifth  Amendment  to  the  Constitution  of  the  United  States  is 
not  restrictive  of  state,  but  only  of  national  action. —  Hunter  v.  Pitts- 
hurgh,  207  U.  S.  161,  28  Sup.  Ct.  R.  (U.  S.)  40. 

The  provisions  of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  are  not  confined  to  the  action  of  the  State  through 
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legislature,  or  through  the  executive  or  judicial  authority.  Those  pro- 
visions relate  to  and  cover  all  the  instrumentalities  by  which  the  state 
acts  and  therefore  whoever,  by  virtue  of  public  position  under  a  state 
government,  deprives  another  of  any  right  protected  by  that  amend- 
ment against  deprivation  by  the  state,  violates  the  constitutional  inhi- 
bition.—  Raymond  v.  Chicago  Traction  Co.,  207  U.  S.  20,  28  Sup.  Ct.  E. 
(U.  S.)  Y,  affg.  s.  0.  114  Fed.  557. 

Whenever  the  power  of  regulation  of  railroad  corporations  is  exerted  in 
siich  an  arbitrary  and  unreasonable  way  as  to  cause  it  to  be  in  effect  not 
a  regulation  but  an  infringement  upon  the  right  of  ownership,  such  an 
exertion  of  power  is  void  because  repugnant  to  the  "  due  process "  and 
"  equal  protection  "  clauses  of  the  U.  S.  Constitution. —  Atlantic  C.  L.  R. 
Co.  V.  N.  Carolina  Corp.  Commission,  206  U.  S.  1,  27  Sup.  Ot.  E.  (U. 
S.)  585,  affg.  s.  0.  137  N.  C.  1,  49  S.  E.  191. 

Acts  of  srtate  officers  in  violation  of  the  provisions  of  state  law  and 
in  opposition  to  plain  prohibitions  therein  are  not  acts  of  the  state  to 
which  the  provisions  of  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution are  applicable. —  Barney  v.  City  of  New  YorTc,  193  U.  S.  430, 
24  Sup..  Ct.  E.  (U.  S.)  502. 

The  question  of  what  rates  are  reasonable  could  be  more  easily  deter- 
mined by  a  comimission  composed  of  persons  whose  special  skill,  observa- 
tion and  experience  qualifies  them  to  handle  great  problems  of  trans- 
portation, but  the  court  cannot  shrink  from  the  duty  of  determining 
whether  it  is  true,  as  alleged,  that  a  state  statute  invades  rights  secured 
by  the  supreme  law  of  the  land. —  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  E.  (U.  S.)  418,  affg.  s.  c.  64  Fed.  165. 

There  is  a  remedy  in  the  courts  for  relief  against  legislation  establish- 
ing a  tariff  of  rates  which  is  so  unreasonable  as  to  practically  destroy 
the  value  of  the  property  of  companies  engaged  in  the  carrying  business. 
Especially  may  the  courts  of  the  United  States  treat  such  a  question  as 
a  judicial  one,  and  hold  such  acts  of  legislation  to  be  in  conflict  with  the 
U.  S.  Constitution,  as  depriving  the  companies  of  their  property  vrithout 
due  process  of  law,  and  as  denying  them  the  equal  protection  of  the  laws. 
—  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S.  649,  15  Sup.  Ct.  E.  (TT.  S.) 
484,  affg.  s.  0.  54  Ark.  101,  15  S.  W.  18. 

The  legislative  determination  as  to  what  is  &,  proper  exercise  of  its 
police  powers  is  not  final  or  conclusive,  but  is  subject  to  the  supervision 
of  the  courts.— Lawion  v.  Steele,  152  U.  S.  133,  14  Sup.  Ot.  E.  499; 
Wright  V.  Hart,  182  N.  Y.  330,  75  N.  E.  404;  Colon  v.  Lish,  153  N.  Y. 
188,  47  N.  E.  302. 

Under  the  pretence  of  regulating  fares  and  freights,  the  state  cannot 
require  a  railroad  corporation  to  carry  persons  or  property  without  re- 
ward, neither  can  it  do  that  which  in  law  amounts  to  a  taking  of  private 
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property  without  due  process  of  law. —  Bione  v.  Farmers'  L.  &  T.  Co., 
116  U.  S.  307,  6  Sup.  Ct.  E.  (U.  S.)  334,  388,  1191. 

Any  law  which  enlarges,  abridges,  or  in  any  manner  changes  the  inten- 
tion of  the  parties,  resulting  from  the  stipulations  in  the  contract,  neces- 
sarily impairs  it. —  Ogden  v.  Saunders,  12  Wheat.  (TJ.  S.)  256;  Mc- 
Cracken  v.  Hayward,  2  How.  (U.  S.)  612 ;  People  v.  Oiis,  90  N.  Y.  48. 

A  court  of  first  instance,  save  in  a  clear  case  of  legislative  error,  may 
well  leave  to  an  appellate  court  the  avoidance  of  a  statute  for  unconsti- 
tutionality.—ilficTiie  V.  N.  Y.  N.  H.  &  H.  R.  Co..  151  Fed.  694. 

A  carrier  has  no  right  to  earn  a  return  upon  its  investment,  ex- 
cept as  it  may  do  so  in  operating  its  property  in  conformity  to  the  law. 
—  Brewer  v.  L.  &  N.  R.  Co.,  7  Inters.  Com.  E.  224. 

The  rights  of  "  liberty "  and  "  property "  are  sacred  and  substantial 
rights  guaranteed  by  the  federal  and  state  constitutions.  Any  law  which 
interferes  with  the  right  to  make  and  enforce  contracts  affects  both  the 
liberty  and  property  of  the  citizen. —  Wright  v.  Hart.  182  N.  T.  330,  75 
N.  E.  404. 

The  contention  that  a  railroad  regulation  act  invades  property  rights 
protected  by  the  state  or  federal  constitutions,  is  not  available  in  the 
Court  of  Appeals  unless  it  has  been  raised  below. —  Purdy  v.  Erie  R.  Co., 
162  N.  Y.  42,  56  N.  E.  508,  48  L.  E.  A.  669,  a£Eg.  s.  c.  33  App.  Div.  (N. 
Y.)  643,  54  ISr.  Y.  Supp.  1114. 

A  regulative  measure  is  not  necessarily  unconstitutional  because  it  to 
some  extent  interferes  with  "  liberty  "  or  "  property." —  People  v.  Hav- 
nor,  149  N.  Y.  195,  43  N.  E.  541,  31  L.  E.  A.  689. 

"  Property "  may  be  interfered  with  without  an  actual  or  physical 
taking  or  property,  and  "  liberty  "  may  be  interfered  with  without  any 
actual  restraint  of  the  person. —  Matter  of  Jacohs,  98  N.  Y.  98. 

Depriving  an  owner  of  property  of  one  of  its  essential  attributes,  is  de- 
priving him  of  his  property  within  the  constitutional  provision,  and  a 
legislative  declaration  that  upon  publication  of  notice,  a  negotiable  se- 
curity shall  not  longer  be  transferrable,  is  not  due  process  of  law,  working 
a  forfeiture  of  the  right  given  by  the  contract. —  People  v.  Otis,  90  N.  Y. 
48. 

"  Due  process  of  law  "  and  ''  taking  of  private  property  "  will  be  given 
a  broad  and  liberal  interpretation. —  Bertholf  v.  O'Reilly,  74  N.  Y.  509, 
affg.  s.  c.  8  Hun  (N.  Y.),  16. 

That  a  statute  impairs  the  value  of  property  does  not  necessarily  ren- 
der it  unconstitutional. —  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  affg.  s.  c. 
8  Hun  (N.  Y.),  16. 

"  Due  process  of  law  "  means  in  the  due  course  of  legal  proceedings, 
according  to  those  rules  and  forms  which  have  been  established  for  the 
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protection  of  private  rights,  not  such  an  act  as  the  legislature  may,  in  the 
uncontrolled  exercise  of  its  power,  think  fit  to  pass. —  Westervelt  v.  Gregg, 
12  N.  T.  202. 

The  courts  have  no  power  to  lower  or  interfere  with  a  rate  fixed  by  the 
legislature,  unless  it  violates  same  provision  of  the  Constitution. —  Brook- 
lyn Union  Gas  Co.  v.  New  York,  115  App.  Div.  (N.  T.)  69,  100  N.  T. 
Supp.  625;  affd.  188  N.  Y.  334,  81  N.  E.  141. 

The  remedy  against  legislative  encroachments  on  the  Constitution  is 
to  be  sought  from  the  judiciary. —  Hanlon  v.  Supervisors,  57  Barb. 
(N.  Y.)  383. 

The  court  cannot  enjoin  the  acts  of  a  state  railroad  commission  as  to 
matters  committed  to  its  discretion,  even  though  such  acts  deny  consti- 
tutional guaranties,  but  relief,  if  any,  must  be  had  in  other  ways. — 
Railroad  Comrs.  v.  Pensacola  &  A.  R.  Co.,  24  Fla.  41Y,  5  So.  129,  2  L. 
E.  A.  504. 

The  court  will  not  decide  a  transportation  act  to  be  unconstitutional 
unless  a  decision  on  that  point  is  absolutely  necessary  to  a  disposition  of 
a  cause  upon  its  merits. —  Chicago,  I.  &  L.  B.  Go.  v.  Hunt,  —  Ind.  App. 
— ,  T9  N.  E.  92Y. 

To  warrant  the  courts  in  interfering  to  determine  the  reasonableness 
of  a  rate  fixed  by  a  state  legislature  or  commission,  it  should  clearly  ap- 
pear that  the  rate  fixed  is  so  grossly  inadequate  as  to  be  confiscatory  and 
so  in  violation  of  the  Constitution. —  Steenerson  v.  Gt.  Northern  R.  Co., 
69  Minn.  353,  72  N.  "W.  713. 

The  statute  creating  the  Virginia  Corporation  Commission  does  not 
deny  the  equal  protection  of  the  laws  to  the  companies  subjected  to  the 
control  of  that  commission,  since  the  jurisdiction  complained  of  applies 
to  all  persons  or  companies  engaged  in  the  business  transportation  and 
there  is  no  discrimination  in  favor  of  or  against  any  one  carrier. —  Win- 
chester &  8.  R.  Go.  V.  Commonwealth,  106  Va.  264,  55  S.  E.  692. 

Questions  whether  a  general  statute  of  a  state  encroaches  upon  the 
commerce  clause  of  the  TJ.  S.  Constitution  will  be  decided  only  in  partic- 
ular cases  and  not  in  the  abstract. —  Atlantic  C.  L.  R.  Co.  v.  Common- 
wealth, 102  Va.  599,  46  S.  E.  911. 

[8]    Acts  done  pursuant  to  police  poirer. 

The  exercise  of  the  police  power  is  subject  to  judicial  review. —  Ddb- 
lins  V.  Los  Angeles,  195  U.  S.  223,  25  Sup    Ct.  K.  IH.  S.)  18. 

In  the  exercise  of  the  police  power  of  the  scate,  which  aims  at  the  sup- 
pression of  whatever  is  contrary  to  public  policy  or  inimical  to  the  public 
interests,  the  legislature  is  vested  with  a  large  discretion,  which  if  ex- 
ercised hona  fide  for  the  protection  of  the  public,  is  beyond  the  reach  of 
judicial  inquiry. —  Louisville  &  N.  B.  Co.  v.  Kentucky,  161  U.  S.  677, 
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16  Sup.  Ct.  E.  (U.  S.)  714,  affg.  s.  c.  97  Ky.  675,  17  Ky.  L.  E.  427,  31 
S.  W.  476. 

The  14tli  amendment  to  the  TJ.  S.  Constitution  cannot  be  invoked  to 
limit  the  police  power  of  a  state. —  Barbier  v.  Connolly,  113  U.  S.  27,  5 
Sup.  Ct.  E.  (U.  S.)  357. 

The  police  power  only  begins  where  the  Constitution  ends,  and  the 
police  power  of  the  state,  broad  as  it  is,  cannot  sustain  a  legislative  act 
which  infringes  constitutional  guaranties. —  Wright  v.  Hart,  182  N.  Y. 
330,  75  N.  E.  404. 

Acts  passed  to  protect  the  public  safety,  health,  comfort,  etc.,  are  within 
the  legislative  discretion,  and  not  subject  to  judicial  review,  if  legiti- 
mately intended  for  the  purposes  indicated. —  People  v.  Gillson,  109  N.  Y. 
389,  17  N.  E.  343. 

The  legislative  authority  to  make  regulations  for  the  public  health, 
safety,  etc.,  is  subject  to  judicial  scrutiny  whether  it  infringes  consti- 
tutional guaranties. —  In  re  Jacobs,  98  N.  Y.  98,  affg.  s.  c.  33  Hun  (N. 
Y),  374. 

It  is  always  a  judicial  question  if  any  particular  regulation  is  a  valid 
■  exercise  of  police  power,  though  the  authority  of  the  courts  to  declare  a 
regulation  invalid  will  be  exercised  with  the  utmost  caution,  and  only 
when  it  is  clear  that  the  ordinance  or  law  declared  void  passes  the  limits 
of  the  police  power  and  infringes  upon  rights  guaranteed  by  the  Consti- 
tution.—7n  re  Smith,  143  Cal.  368,  77  Pac.  180. 

The  Fencing  Act  is  a  police  regulation  to  which  railroads  are  sub- 
jected by  the  sovereignty  of  the  state;  and  it  is  not  within  the  rightful 
jurisdiction  of  any  court,  state  or  federal,  to  arrest  the  operation  of  such 
a  law.—  Ohio  &  M.  B.  Co.  v.  Russell,  113  111.  53,  3  N.  E.  561. 

[9]    —  Bates  and  service. 

Whether  courts  will  review  the  decisions  of  the  Interstate  Commerce 
Commission  on  mixed  questions  of  law  and  fact.  See  Illinois  Cent.  B. 
Co.  V.  Interst.  Com.  Commission,  206  IJ.  S.  441,  27  Sup.  Ct.  E.  (TJ.  S.) 
700,  affg.  S-.  c.  10  Inters.   Com.  E.  505. 

An  order  merely  equalizing  rates  is  not  open  to  the  objection  that  it 
compels  a  carrier  to  do  business  at  a  loss,  and  so  takes  his  property  with- 
out due  process  of  law. —  Atlantic  C.  L.  B.  Co.  v.  Florida,  203  U. 
S.  256,  27  Sup.  Ct.  E.  (U.  S.)  108,  affg.  s.  c.  48  Fla.  146,  37  So.  657; 
.Seaboard  Air  L.  R.  Co.  v.  Florida,  203  U.  S.  261,  27  Sup.  Ct.  E.  (U.  S.) 
109,  affg.  s.  c.  48  Fla.  129,  37  So.  314,  48  Fla.  150,  37  So.  658. 

The  judiciary  ought  not  to  interfere  with  the  collection  of  rates  estab- 
lished under  legislative  sanction,  unless  they  are  so  plainly  and  palpably 
unreasonable  as  to  make  their  enforcement  a  taking  of  property  without 
5 


130  Public  Service  Commissioisj's  Law.  [§  23. 

just  compensation. —  San  Diego  Land  Co.  v.  National  City,  174  U.  S. 
739,  19  Sup.  Ct.  E.  (U.  S.)  804,  affg.  s.  c.  74  Fed.  79. 

The  question  of  the  reasonableness  of  a  rate  of  charge  for  transpor- 
tation by  a  railroad  company  is  eminently  a  question  for  judicial  inves- 
tigation, requiring  due  process  of  law  for  its  determlination. —  Chicago 
&  Si.  P.  E.  Co.  V.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  K.  (U.  S.)  462, 
702,  revg.  s.  c.  38  Minn.  281,  37  N.  W.  782. 

Courts  will  not  attempt  to  formulate  and  prescribe  a  course  of  business 
as  to  rates  and  facilities. —  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  E.  (TJ. 
S.)  542,  628,  revg.  s.  c.  10  Fed.  210,  869,  revg.  s.  c.  2  Fed.  465,  18  Fed. 
517. 

The  Interstate  Commerce  Act  is  not  unconstitutional  as  attempting 
to  vest  judicial  powers  in  the  Interstate  Commerce  Commission,  as  that 
law  does  not  purport  to  deprive  the  courts  of  their  jurisdiction  at  the 
suit  of  a  shipper  to  ultimately  determine  the  question  of  the  reasonable- 
ness or  unreasonableness  of  a  rate. —  U.  8.  v.  Standard  Oil  Co.,  155  Fed. 
305. 

The  functions  of  a  state  railroad  commission  vested  with  power  to  fix 
rates,  etc.,  are  not  so  purely  legislative  as  to  make  it  not  amenable  to- 
the  control  of  the  courts  when  it  attempts  to  enforce  unjust  rates. — 
Southern  Pac.  Co.  v.  Board  of  R.  R.  Comrs.,  78  Fed.  236. 

The  reasonableness  of  rates  fixed  by  a  municipal  ordinance  as  maxi- 
mum rates  for  gas  companies  is  a  matter  for  judicial  determination  and 
review. —  Capital  City  Gas  Co.  v.  City  of  Des  Moines,  72  Fed.  818. 

The  right  of  judicial  interference  with  rates  exists  only  when  the 
schedule  established  will  fail  to  secure,  to  the  owners  of  the  property 
some  income  or  compensation  from  their  investment.  As  to  the  amount 
of  such  compensation,  the  legislature  is  the  sole  judge.  Whether  by  re- 
ducing compensation  to  a  minimum,  railroad  enterprises  shall  be  dis- 
couraged, or  by  enlarging,  encouraged,  is  a  matter  for  legislative,  not 
judicial  determination. —  Chicago  &  N.  W.  R.  Co.  v.  Dey,  35  Fed.  866, 
1  L.  E.  A.  744n. 

The  provision  of  the  N.  T.  Gas  and  El.  Com.  Act  that  the  rates  fixed 
by  the  Commission  shall  be  the  maximum  price  for  three  years  and 
until  upon  complaint  the  Commission  shall  fix  a  new  price  is  a  violation 
of  the  fourteenth  amendment  to  the  U.  S.  Constitution. —  Village  of 
Saratoga  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  191  N.  Y.  123,  83  N.  E.  693, 
revg.  s.  c.  122  App.  Div.  (N.  Y.)  .203,  107  N.  Y.  Sup.  341. 

Wliether  the  elevated  and  steam  surface  railroads  within  a  city  should 
be  placed  tipon  the  same  basis  with  street  surface  railroads  as  to  fares 
and  the  transfer  of  passengers,  is  for  the  determination  of  the  legisla- 
ture, not  the  courts. —  People  v.  Brooklyn  Heights  B.  Co.,  187  N.  Y.  48, 
79  N.  E.  838. 
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If  the  power  to  legislate  to  fix  a  rate  exists,  the  court  has  nothing  to  do 
■with  the  poUcy  or  -wisdom  of  the  interference  in  the  particular  case,  or 
with  the  question  of  the  adequacy  or  inadequacy  of  the  compensation 
authorized.— PeopZe  v.  Budd,  117  N.  Y.  1,  22  N.  E.  6Y0,  682,  5  L.  R.  A. 
559n;  affd.  143  U.  S.  517,  12  Sup.  Ct.  R.  (U.  S.)  468. 

The  claim  that  a  rate  fixed  by  the  legislature  is  excessive  is  a  thing  to 
be  addressed  to  the  next  legislature,  not  to  the  courts. —  Brooklyn  Union 
Gas  Co.  V.  New  York,  115  App.  Div.  (N.  Y.)  69,  100  N.  Y.  Supp.  625; 
afld.  188  N.  Y.  334,  81  N.  E.  141. 

When  the  legislature  has  fixed  the  maximum  rate  which  a  public 
service  corporation  may  charge,  the  courts  have  no  power  to  inquire 
whether  the  statutory  rate  is  excessive. —  Brooklyn  Union  Gas  Co.  v. 
New  York,  115  App.  Div.  (N.  Y.)  69,  100  N.  Y.  Supp.  625;  affd.  188 
N.  Y.  334,  81  N.  E.  141. 

A  corporation  may  at  any  time  have  recourse  to  the  state  or  federal 
courts  to  test  the  validity  of  an  enactment  of  the  legislature  pre- 
scribing or  regulating  the  rates  to  be  charged  for  gas,  upon  the  ground 
that  it  is  so  low  that  it  will  deprive  the  stockholders  of  the  right  to  a 
reasonable  profit. —  Richman  v.  Consolidated  Gas  Co.,  114  App.  Div. 
(N.  Y.)  216,  100  N.  Y.  Supp.  81;  affd.  186  N.  Y.  209,  78  N.  E.  871. 

An  order  of  the  state  Board  of  Railroad  Commissioners  that  a 
railroad  furnish  certain  accommodations  for  freight  may  be  re- 
viewed by  the  court  as  to  its  justice  and  reasonableness. —  People  v. 
D.  £  H.  C.  Co.,  32  App.  Div.  (N.  Y.)  120,  52  N.  Y.  Supp.  850;  affd. 
165  N.  Y.  362,  59  N.  E.  138. 

The  court  has  no  right  to  interfere  with  rates  fixed  by  legislative 
authority,  solely  on  the  ground  of  their  unreasonableness.  Fraud, 
arbitrary  action,  and  violation  of  constitutional  guaranties  are  the 
sole  grounds  for  equitable  interference. —  Spring  Valley  W.  W.  v.  San 
Francisco,  82  Cal.  286,  22  Pao.  910,  6.  L.  R.  A.  756. 

The  power  of  the  legislative  department  to  regulate  the  compensa- 
tion charged  for  public  services  by  franchise-holding  corporations  is 
subject  to  the  limitation  that  such  compensation  must  be  reasonable, 
and  it  is  a  proper  subject  of  judicial  inquiry  and  determination 
whether  under  the  guise  of  regulation  such  compensation  has  not 
been  made  so  inadequate  as  to  practically  result  in  confiscation. — 
Leadville  Water  Co.  v.  Leadville,  22  Col.  297,  45  Pac.  362. 

In  an  appeal  to  the  courts  from  an  action  of  a  state  railroad  com- 
mission, the  court  has  to  determine  (1)  whether  the  rates  were  fixed 
in  due  form;  (2)  whether  the  law  under  which  the  commission  acted 
is  valid;  (3)  whether  the  rates  themselves  are  reasonable  and  hence 
valid.—  Chicago,  I.  &  L.  B.  Co.  v.  Hunt,  —  Ind.  App.  — ,  79  N.  E.  927. 
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The  final  test  of  the  reasonableness  of  rates  fixed  by  a  state  com- 
mission is  with  the  judiciary. —  Stone  v.  N.  J.  &  C.  B.  Co.,  62  Miss.  646. 

The  courts  have  no  general  supervisory  jurisdiction  over  passenger 
and  freight  rates. —  Baritan  B.  B.  Oo.  v.  Middlesex  &  8.  T.  Co.,  70 
N.  J.  L.  732,  58  Atl.  332. 

Under  the  Texas  statute,  the  courts  may  review  as  to  their  reasonable- 
ness, the  rates  fixed  by  the  state  Eailroad  Commission,  even  though 
it  is  not  contended  that  such  rates  are  confiscatory  or  violative  of 
constitutional  guaranties. —  Bailroad  Commission  of  Texas  v.  "Weld, 
7  Tex.  Ct.  R.  122,  73  S.  W.  529,  revg.  s.  c.  3  Tex.  Ct.  K.  805,  4  Tex. 
Ot.  E.  302,  68  S.  "W.  1117. 

It  is  for  the  courts  to  determine  whether  rates  and  regulations  pre- 
scribed under  legislative  authority  are  reasonable  and  proper —  City 
of  Madison  v.  Madison  Gas  &  Elect.  Co.,  129  Wis.  249,  108  N.  W.  65. 

110]    Judicial  restraint   of   orders  — la  general. 

The  judiciary  ought  not  to  interfere  with  rates  fixed  under  legisla- 
tive authority  unless  they  are  so  plainly  unreasonable  as  to  make  their 
enforcement  equivalent  to  the  taking  of  property  for  public  use  without 
such  compensation  as,  under  the  circumstances,  is  just  both  to  the  owner 
and  the  public. —  San  Diego  L.  &  T.  Co.  v.  National  City,  174  U.  S. 
739,  19  Sup.  Ct.  R.  (U.  S.)  804,  affg.  74  Fed.  79;  Cedar  Bapids  W.  Co.  v. 
Cedar  Bapids,  118  Iowa,  234,  91  N.  W.  1081. 

Courts  have  the  power  to  inquire  whether  a  body  of  rates  prescribed 
by  legislative  authority  is  unjust  and  unreasonable  and  such  as  to 
Tvork  a  practical  destruction  of  rights  of  property,  and  if  found  sO  to 
be,  to  restrain  its  operation. —  Covington  &  L.  Turnpike  Co.  v.  Sand- 
ford,  164  U.  S.  578,  17  Sup.  Ct.  R.  (U.  S.)  198. 

A  court  of  equity  cannot  properly  interfere  with,  or  in  advance 
restrain,  the  discretion  of  a  governmental  body  in  the  exercise  of  legis- 
lative powers  granted  to  it  by  the  state. —  New  Orleans  W.  W.  Co.  v. 
JVew  Orleans,  164  U.  S.  471,  17  Sup.  Ct.  R.  (U.  S.)  161. 

There  is  a  remedy  in  the  courts  for  relief  against  legislation  estab- 
lishing a  tariff  of  rates  which  is  so  unreasonable  as  to  practically 
destroy  the  property  of  companies  engaged  in  the  carrying  business, 
by  making  it  impossible  to  earn  fair  returns  thereon. —  St.  Louis  & 
S.  F.  B.  Co.  v.  Gill,  156  IJ.  S.  649,  15  Sup.  Ot.  E.  (U.  S.)  484,  affg. 
54  Ark.  101,  15  S.  W.  18,  11  L.  E.  A.  452n. 

A  court  of  equity  may  restrain  the  enforcement  of  rates  found  un- 
reasonable, but  has  no  power  to  fix  new  ones,  or  to  enjoin  a  com- 
mission from  establishing  new  ones. —  Beagan  v.  Farmers'  Loan  &  T. 
Co.,  154  U.  S.  362,  14  Sup.  Ct.  E.  (TJ.  S.)  1047. 
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Federal  courts  have  jurisdiction  to  set  aside  or  suspend  an  order  of 
the  Interstate  Commerce  Commission  which  results  from  misconception 
or  misapplication  of  the  law  to  conceded  or  undisputed  facts.  Decision 
of  the  U.  S.  Circuit  Court  of  the  8th  Circuit,  June  30,  1908,  —  Fed.  — . 

A  state  railroad  commission  is  subject  to  suit  in  a  court  of  competent 
jurisdiction  in  respect  to  its  orders,  rules  and  regulations. —  Central  of 
Ga.  R.  Go.  V.  McLendon,  157  Fed.  961. 

It  is  not  unnatural  that  a  body  having  the  powers  of  a  corporation 
commission  should  imagine  itself  the  state,  but  it  is  in  reality  a  mere 
agency  of  the  state,  and  may  be  restrained  from  executing  an  uncon- 
stitutional act,  or  from  doing  an  unconstitutional  thing  under  a  con- 
stitutional act. —  Southern  B.  Co.  v.  Greenshoro  I.  &  C.  Co.,  134  Fed. 
82;  affd.  202  U.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  722. 

The  judiciary  ought  not  to  interfere  with  rates  established  under 
legislative  sanction,  where  the  body  making  the  rate  has  the  power  to  act, 
unless  they  are  plainly  and  palpably  so  unreasonable  as  to  make  their  en- 
forcement equivalent  to  depriving  the  complainant  of  reasonable  o-eturns 
on  its  investment. —  Palatka  Waterworks  v.  City  of  Palatka,  127  Fed. 
161. 

The  courts  may  enjoin  the  enforcement  of  rates  made  by  a  state  rail- 
road commission. —  Louisville  &  N.  R.  Co.  v.  Brown,  123  Fed.  946. 

Whether  rates  complained  of,  made  by  a  state  commission,  are  rea- 
sonable, etc.,  is  not  open  to  judicial  inquiry,  in  a  suit  to  enjoin  the 
discretionary  action  of  the  commissioners  in  fixing  such  rates. —  Rail- 
road Comrs.  v.  Pensacola  &  A.  R.  Co.,  24  Fla.  417,  5  So.  129,  2  L.  E. 
A.  504. 

The  courts  miay  determine,  on  an  application  for  an  injunction, 
whether  the  rates  fixed  by  legislative  authority  as  the  maximum  charges 
for  gas  are  just  and  reasonable. —  People's  Gas  L.  <&  G.  Go.'  v.  Hale, 
94  111.  App.  406. 

[11]    Grounds  for  equitable  relief. 

An  order  merely  equalizing  rates  should  not  be  enjoined  on  the 
ground  that  it  compels  a  carrier  to  do  business  at  a  loss  and  so  takes 
his  property  without  due  process  of  law. —  Atlantic  C.  L.  R.  Go.  v. 
Florida,  203  U.  S.  256,  27  Sup.  Ct.  E.  (U.  S.)  108,  affg.  s.  o.  48  Fla. 
146,  37  So.  657;  Seahoard  Air  L.  R.  Go.  v.  Florida,  203  TJ.  S.  261,  27 
Sup.  Ct.  E.  (U.  S.)  109,  aSg.  s.  c.  48  Fla.  129,  37  So.  314,  48  Fla.  150, 
37  So.  658. 

That  failure  to  obey  an  unauthorized  and  void  order  of  a  state  rail- 
road commission  would  subject  the  company  to  large  numbers  of  in- 
dividual actions  and  heavy  penalties,  gives  a  court  jurisdiction  to 
enjoin  enforcement  of  the  order,  to  avoid  multiplicity  of  suits  and 
afford  a  more  efficacious  remedy  than  could  be  had  at  law. —  Louisville 
&  N.  R.  Co.  v.  Smith,  128  Fed.  1. 
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A  bill  in  equity  by  a  gas  corporation  to  restrain  a  state  gas  com  mission 
and  the  attorney  general  of  the  state  from  enforcing  an  order  of  that 
commission  as  to  rates,  is  an  appropriate  method  for  testing  the  validity 
of  such  order,  in  order  that  a  multiplicity  of  suits  may  be  avoided  and 
the  corporation  may  suffer  no  irreparable  injury. —  Haverhill  Gaslight 
Co.  V.  Barker,  109  Fed.  694. 

In  a  court  proceeding  as  to  the  reasonableness  of  rates  fixed  by  the 
North  Dakota  Commission,  a  showing  that  if  the  schedule  as  proposed 
had  been  in  operation  during  the  past  four  years',  the  business  of  the 
roads  would  have  been  done  at  an  actual  loss,  and  nothing  left  for  a 
return  on  the  investment  and  property  used,  demands  that  the  enforce- 
ment of  the  rates  be  restrained  as  unreasonably  low. —  Northern  Pac. 
B.  C.  V.  Eeyes,  91  Fed.  47. 

That  a  decision  of  a  state  railroad  commission  wag  induced  by  the 
governor,  who  was  not  a  member  thereof,  is  no  reason  for  interfering 
with  the  enforcement  of  such  order. —  Wilmington  &  W.  B.  Co.  v.  B. 
B.  Comrs.,  90  Fed.  33. 

Bondholders  seeking  relief,  by  injunction,  against  the  enforcement 
of  an  ordinance  fixing  rates  of  fare  on  a  street  railroad,  have  a  sufficient 
interest  in  the  matter  to  give  them  a  standing  in  court,  if  they  show  a 
well-grounded  apprehension  of  loss  by  the  enforcement  of  the  ordinance. 
—  Old  Colony  T.  Co.  v.  City  of  Atlanta,  83  Fed.  39;  affd.  88  Fed.  859. 

That  a  member  of  a  state  railroad  commission,  before  appointment 
and  as  a  condition  of  such  appointment,  had  pledged  himself  to  make 
the  changes  in  rates  complained  of,  is  immaterial  in  determining  their 
validity,  since  the  only  question  is  that  of  their  reasonableness. — 
Southern  Pac.  Co.  v.  Board  of  B.  B.  Comrs.,  78  Fed.  236. 

It  is  not  a  defense  to  a  proceeding  to  restrain  the  enforcement  of 
an  unreasonable  rate  that  the  reduced  rate  may  increase  the  volume  of 
business  and  hence  make  it  more  profitable  than  at  present,  as  the 
courts  must  decide  in  the  light  of  existing,  not  hypothetical  and  specu- 
lative, conAiiions.— Chicago  &  N.  W.  B.  Co.  v.  Dey,  35  Fed.  866,  1 
L.  E.  A.  744n. 

The  right  to  regulate  is  not  unlimited,  and  if  the  schedule  be  made 
so  low  that  its  adoption  will  operate  as  a  confiscation  of  the  property 
without  due  process  of  law,  the  courts  will  interfere  to  prevent  its 
enforcement. —  Cedar  Bapids  W.  Co.  V.  Cedar  Bapids,  118  Iowa,  234, 
91  N.  W.  1081. 

Allegations  that  a  state  board  of  transportation  is  proceeding  to  in- 
terfere with  plaintifi^'s  rights  in  a  manner  for  which  there  is  no  ade- 
quate remedy  at  law,  or  which  may  cause  multiplicity  of  suits,  and 
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■which  alleges  that  the  law  under  which  the  board  is  proceeding  is  un- 
constitutional, make  out  a  case  for  equitable  restraint  of  further  action. 

—  Pacific  Exp.  Go.  v.  Cornell,  59  Neb.  364,  81  N.  W.  377. 

[12]    When  temporary  restraining  order  irill  be  granted. 

Where  the  New  York  Gas  and  Electricity  Commission  has  ordered  a 
reduction  in  the  price  of  gas,  which  reduction  is  resisted  on  the  ground 
that  it  would  deprive  the  gas  company  of  property  without  diie  process, 
a  preliminary  injunction  will  be  granted  restraining  a  municipality, 
which  is  a  consumer  of  the  gas,  from  enforcing  the  order  pending 
an  action  to  test  the  constitutionality  of  the  same,  the  difference  be- 
tween the  old  and  new  rate  to  be  impounded  in  court  awaiting  the 
outcome  of  the  suit,  it  appearing  that  irreparable  injury  will  result 
from  the  enforcement  of  the  order  during  the  pendency  of  the  suit. — 
Buffalo  Gas  Go.  v.  City  of  Buffalo,  156  Fed.  370. 

The  granting  of  a  temporary  restraining  order,  under  U.  S.  Eev. 
Stat.  §  718  (U.  S.  Comp.  Stat.  1901,  p.  580),  against  a  rate  fixed  by 
a  state  commission,  is  within  the  sound  judicial  discretion  of  the  court. 

—  Central  of  Ga.  R.  Co.  v.  McLendon,  156  Fed.  974. 

It  is  the  duty  of  a  court  of  equity  to  restrain  pendente  lite  the 
enforcement  of  a  rate  regulation  act  which  is  alleged  to  be  unconstitu- 
tional, when  it  is  shown  by  the  proof  that  the  complainant  will,  pend- 
ing a  final  hearing,  suffer  irreparable  injury. —  Southern  R.  Co.  v.  Mc- 
Neill, 155  Fed.  756. 

The  N.  T.  Gas  and  Electricity  Commission  Act  provided  that  "  if  it 
shall  be  alleged  and  established  in  any  action  brought  in  any  court  for 
the  collection  of  any  charge  for  gas  or  electricity,  that  a  price  has  been 
demanded  in  excess  of  that  fixed  by  commission  or  by  statute  in  the 
municipality  wherein  the  action  arose,  no  recovery  shall  be  had  therein, 
but  the  fact  of  such  excessive  charge  shall  be  a  complete  defense." 
By  L.  1906,  eh.  125,  the  legislature  fixed  80  cents  per  1,000  feet  as  the 
maximum  price  which  might  be  charged  for  gas  in  the  Borough  of 
Manhattan,  and  further  provided  that  any  corporation  or  person 
charging  a  larger  sum  should  forfeit  $1,000  for  each  offense,  it  being 
made  the  duty  of  the  defendant  public  officers  to  sue  for  such  penalties. 

—  Held,  that  while  the  lawfulness  of  this  legislature-made  rate  is  being 
determined  by  the  courts,  these  provisions  subjecting  the  gas  company 
to  ruinous  penalties  would  amount  to  a  denial  of  due  process  and  the 
equal  protection  of  laws,  and  the  court  will  grant  a  temporary  injunc- 
tion restraining  the  officers  charged  with  that  duty  from  attempting  to 
enforce  such  penalties,  etc.,  until  the  final  decision  as  to  the  consti- 
tutionality of  the  act ;  all  sums,  however,  to  be  impounded  in  the  custody 
of  some  officer  of  the  court  to  await  the  outcome  of  the  suit. —  Consoli- 
dated Gas  Co.  V.  Mayer,  146  Fed.  150. 
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Upon  a  prima  facie  showing  that  for  19  years  it  has  earned  less 
than  the  legal  interest,  and  on  giving  an  indemnification  bond  pendente 
lite,  a  railroad  is  entitled  to  a  preliminary  injunction  restraining  re- 
ductions in  rates  ordered  by  a  state  railroad  commission. —  Louisville 
&  N.  B.  Co.  V.  Brown,  123  Fed.  946. 

In  determining  whether  a  preliminary  injunction  should  be  granted 
to  restrain  putting  into  efiect  rates  declared  to  be  confiscatory,  the  dis- 
cretion of  the  judge  should  be  regulated  by  the  balance  of  inconvenience 
or  injury  to  one  party  or  the  other. —  New  Memphis  Gas  Co.  v.  Mem- 
phis, Y2  Fed.  952. 

Where  on  the  hearing  it  seems  probable  that  the  effect  of  putting  in 
force  a  schedule  of  rates  prescribed  by  a  state  board  of  railroad  com- 
missioners will  be  to  deprive  the  complainant  of  all  compensation  for 
the  operation  of  the  roads,  and  the  law  provides  for  treble  damages, 
attorneys'  fees,  etc.,  to  any  shipper  showing  injury  by  an  excessive  rate, 
the  restraining  order  will  be  continued  in  a  preliminary  injunction 
until  the  final  hearing.—  Chicago  &  N.  W.  B.  Co.  v.  Dey,  35  Fed.  866, 
1  L.  E.  A.  Y44n. 

[13]    When  a  temporary  restraining  order  irill  be  denied. 

A  rate  had  been  fixed  by  the  Railroad  Commission  of  Louisiana  and 
this  the  company  contended  was  too  low. —  Held,  that  it  was  not  proper 
to  grant  the  company  a  restraining  order  to  prevent  the  enforcing  of 
such  rate  and  to  allow  the  higher  rate  contended  for  by  the  company. — 
Cumberland  T.  &  T.  Co.  v.  B.  B.  Comm.,  156  Fed.  834. 

The  Georgia  Railroad  Commission  fixed  a  2%  cents  per  mil©  max- 
imum rate,  to  go  into  effect  three  months  from  the  making  of  the 
order.  A  bill  for  an  injunction  was  presented  two  days  before  the 
expiration  of  that  time. —  Held,  that  a  temporary  restraining  order 
would  not  be  granted.  If  resort  to  the  court  had  been  made  in  a  reason- 
able time,  there  would  have  been  no  occasion  to  ask  ex  parte  for  a 
temx>orary  restraining  order. —  Central  of  Ga.  B.  Co.  v.  McLendon,. 
155  Fed.  974. 

The  U.  S.  Circuit  Court  will  not  suspend  or  supersede  a  decree 
enjoining  carriers  from  violating  an  order  of  the  Interstate  Commerce 
Commission,  made  in  a  suit  brought  by  the  Commission  under  Interst. 
Com.  Act,  §  16,  during  the  pendency  of  a  contemplated  appeal  from  such 
decree,  where -it  has  not  been  made  to  appear  that  the  damage  to  the 
carrier  from  the  enforcement  of  the  decree  will  be  any  greater  than 
would  be  the  damage  to  the  shippers  from  its  suspension. —  Interst. 
Com.  Commission  v.  So.  Pac.  Co.,  137  Fed.  606 ;  revd.  on  other  grounds, 
200  U.  S.  536,  26  Sup.  Ct.  R.  (U.  S.)  330. 

Where  the  plaintiff  has  not  shown,  in  behalf  of  his  motion  for  a 
preliminary  injunction,  that  either  the  stockholders  or  the  railway  cor- 
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poration  will  suffer'  irreparable  injury  before  a  final  hearing  can  be 
had  in  the  cause,  a  preliminary  injunction  will  not  be  granted  to  restrain 
the  enforcement  of  a  statute  regulating  fares  on  street  railroads  upon 
the  application  of  a  stockholder  in  the  company,  although  the  court 
confesses  a  grave  doubt  as  to  the  constitutionality  of  the  act  and  the 
constitutional  question  has  been  raised. —  Ahem  v.  Newton  &  B.  St. 
R.  Co.,  105  Fed.  702.  ' 

A  gas  company  asked  that  the  city  be  restrained  from  enforcing 
an  ordinance  fixing  the  price  of  gas,  on  the  ground  of  the  imreason- 
ableness  of  such  rates.  On  the  application  for  a  temporary  injunction, 
the  proof  left  some  doubt  what  amount  was  to  be  regarded  as  the 
company's  investment,  as  well  as  to  the  actual  cost  of  producing  the 
gas.  It  did  appear,  however,  that  the  prices  fixed  would  permit  some 
profit  over  cost  of  production;  that  its  actual  effect  upon  income,  by 
increasing  consumption  and  so  the  net  profits,  or  the  reverse,  could 
not  be  known,  except  by  experience;  that  a  final  hearing,  upon  full 
proof,  could  be  had  without  great  delay. —  Held,  that  the  preliminary 
injunction  should  be  refused. —  Capital  City  Gas  Co.  v.  City  of  Des 
Moines,  72  Fed.  829. 

After  plaintiff  had  brought  action  in  the  Supreme  Court  to  compel  an 
electrical  corporation  to  restore  its  wire  connections  with  his  house,  de- 
fendant asked  that  court  to  grant  an  interlocutory  order  restraining  the 
plaintiff  from  prosecuting  in  municipal  court  an  action  to  recover  from 
the  defendant  certain  statutory  penalties  for  refusing  electric  light  to 
him. —  Held,  even  if  the  court  has  power  to  stay  proceedings  in  another 
and  inferior  tribunal,  the  power  can  be  justified  only  in  an  extreme 
emergency. —  Gould  v.  Edison  Elect.  III.  Co.,  26  Misc.  (N.  T.)  64,  56 
N.  Y.  Supp.  465. 

[14]    FrematnTe  application. 

Under  the  statutes  of  Kentucky,  the  duty  of  enforcing  rates  made  by 
the  state  railroad  commission  rests  on  the  commission  itself,  and  a  rail- 
road is  not  entitled  to  an  injunction  against  the  commission  before  the 
rates  are  fixed  at  all,  on  the  ground  that  unless  equity  interferes,  a  mul- 
tiplicity of  suits  and  irreparable  injury  will  result. —  McChord  v.  L.  & 
N.  B.  Co.,  183  U.  S.  483,  22  Sup.  Ct.  E.  (IT.  S.)  165. 

The  federal  courts  will  not  enjoin  a  carrier  from  putting  into  effect  a 
proposed  schedule  of  rates  pending  a  decision  of  the  Interstate  Commerce 
Commission,  in  a  proceeding  theretofore  instituted,  as  to  the  reasonable- 
ness and  justice  of  such  rates,  since  the  Commission  possesses  no  power 
to  pass  upon  the  lawfulness  of  rates  merely  threatened  to  be  put  into 
effect.—  Jewett  v.  Ch.  M.  &  St.  P.  R.  Co.,  156  Fed.  160. 

The  court  will  not  restrain  a  railroad  commission  from  putting  into 
effect  contemplated  rates  until  the  final  investigation  as  to  such  rates  has 
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been  held  by  the  commission,  and  the  rates  embodied  in  a  formally  uttered 
order  or  schedule. —  Southern  Pac.  Co.  v.  Board  of  B.  B.  Gomrs.,  78  Fed. 
236;  explained,  183  U.  S.  483,  22  Sup.  Ct.  E.  (U.  S.)  165. 

Where  a  state  board  of  railroad  commissioners  has  advertised  in  the 
state  papers  that  a  schedule  of  rates  prescribed  by  them  will  take  effect 
on  a  day  specified,  the  court  may,  on  the  application  of  the  carrier, 
restrain  such  putting  in  effect,  even  before  the  arrival  of  the  day  indi- 
cated, on  the  ground  of  preventing  multiplicity  of  suits. —  Chicago  £ 
N.  W.  B.  Go.  V.  Dey,  35  Fed.  866,  1  L.  E.  A.  Y44n. 

[15]    Wliere  petitioner  is  an  nnlaxrfnl  monopoly. 

A  gas  company  sued  to  restrain  the  enforcement  of  an  ordinance  fixing 
rates  and  a  master  found  the  rates  confiscatory.  The  court  decided  against 
the  company  on  the  single  ground  that  it  had  been  a  monopoly  unlawful 
under  the  laws  of  Illinois. —  Held,  that  the  case  should  be  remanded  foi 
a  new  trial.—  Peoria  Gas  Co.  v.  Peoria,  200  TJ.  S.  48,  26  Sup.  Ct.  E. 
(U.  S.)  214. 

Where  a  state  railroad  commission  has  dealt  with  a  corporation  opera- 
ting lines  of  railroad  under  leases  from  other  corporations,  as  an  ex- 
isting transportation  company,  by  serving  upon  it  a  schedule  of  rates,  etc., 
it  cannot,  in  a  suit  by  such  corporation  to  restrain  the  enforcement  of 
such  orders,  object  that  the  corporation  is  an  unlawful  combination. — 
Southern  Pac.  Go.  v.  Board  of  B.  B.  Gomrs.,  78  Fed.  236. 

[16]    ^—Parties   and   procedure. 

Joinder  of  parties  resulting  in  making  an  action  a  suit  against  a 
state, —  see  post,  note  [22]. 

In  an  action  by  a  railroad  to  restrain  the  enforcement  of  rates  fixed 
under  legislative  authority,  the  better  practice  is  for  the  court  to  refer  the 
testimony  to  some  competent  master,  to  make  all  needed  computations 
and  fully  find  the  facts. —  Chicago,  M.  &  St.  P.  B.  Co.  v.  Tompkins,  176 
U.  S.  167,  20  Sup.  Ct.  E.  (IT.  S.)  336,  revg.  s.  c.  90  Fed.  363. 

A  suit  to  restrain  the  enforcement  of  an  order  of  a  state  railroad 
commission  was  brought  against  the  commission,  the  attorney-general 
and  the  attorney  for  the  commission.  The  attorney-general  had  no 
peculiar  relations  to  the  commission  and  provision  was  made  by  the 
act  creating  the  commission  for  a  special  attorney  for  that  body. — 
Held,  that  the  attorney-general  was  not  a  proper  party, —  Central  of 
Ga.  B.  Co.  V.  McLendon,  157  Fed.  961. 

A  state  railroad  commission,  the  several  members  thereof,  the  special 
attorney  to  the  commission  and  the  secretary  of  the  commission  are 
proper  parties  in  a  suit  to  restrain  the  putting  into  effect  of  an  order 
of  the  commission  as  to  rates. —  Central  of  Ga.  B.  Go.  v.  McLendon, 
157  Fed.  961. 
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There  is  at  least  a  prima  facie  presumption  that  a  state  railroad  com- 
mission acted  in  good  faith  in  fixing  a  rate,  and  that  the  rate  is  not  con- 
fiscatory. The  court  may  decline  to  hold  that  the  sworn  declarations  of 
a  bill  for  injunction  and  the  supporting  aifidavits  outweigh  the  prima 
facie  presumption  that  the  action  of  the  commission  is  valid. —  Central 
■of  Ga.  R.  Co.  V.  UcLendon,  155  Fed.  974. 

Where  it  is  sought  to  restrain  two  legislative  acts  and  an  order  of  the 
state  railroad  and  warehouse  commission  regulating  rates,  the  commis- 
sion has  such  charge  in  respect  to  the  enforcement  of  these  rates  that  it 
can  properly  be  made  a  defendant,  as  weU  as  the  attorney-general. — 
Perkins  v.  No.  Pac.  R.  Co.,  155  Fed.  445. 

A  suit  to  enjoin  the  enforcement  of  railroad  rates  prescribed  by  a 
state  commission  is  of  such  general  importance  and  so  far  dependent  on 
the  particular  facts  which  may  be  developed  by  the  proofs,  that  it  will 
not  be  disposed  of  on  demurrer  unless  the  bill  is  clearly  insufficient. — 
Houston  &  T.  0.  R.  Co.  v.  Storey,  149  Fed.  499. 

For  a  detailed  statement  of  the  contents  of  a  bill  on  which  a  federal  in- 
junction was  granted  by  Judge  McKenna  restraining  the  enforcement  of 
an  order  of  the  California  Railroad  Commission  fixing  certain  rates. 
See  Southern  Pac.  Co.  v.  Board  of  R.  R.  Comrs.,  78  Fed.  236. 

Where  a  state  commission  has  made  up  schedules  of  rates,  and  the  car- 
rier complains  only  as  to  one  rate  or  several,  but  does  not  attack  the 
schedules  in  entirety,  the  court  will  not  grant  relief. —  Pensacola  &  A. 
B.  Co.  V.  State,  25  Fla.  310,  5  So.  833,  3  L.  E.  A.  661n. 

Upon  judicial  review  of  the  proceedings  of  a  state  railroad  commission, 
no  strictness  of  pleading  is  required,  and  both  the  complaint  filed  with 
the  commission  and  the  petition  for  review  must  be  liberally  construed 
for  the  purpose  of  obtaining  a  disposition  of  the  matters  involved,  upon 
their  substantial  merits. —  Chicago,  I.  &  L.  R.  Co.  v.  Hunt,  —  Ind.  App. 
— ,  79  N.  E.  927. 

[17]    Rule  irliere  reasona'ble  donbt  exists. 

Where  there  is  nothing  satisfactory  in  the  record,  from  which  a  rea- 
sonable deduction  can  be  made  as  to  the  cost  of  transportation,  the  amount 
of  the  commodity  transported,  or  the  effect  the  rates  fixed  by  a  state  com- 
mission will  have  upon  the  income  of  the  carrier,  the  state  court  is  right 
in  refusing  to  disturb  the  rates  so  fixed. —  Atlantic  C.  L.  R.  Co.  \.  Florida, 
203  U.  S.  256,  27  Sup.  Ct.  E.  (U.  S.)  108,  affg.  s.  c.  48  Fla.  146,  37  So. 
657. 

A  bill  for  temporary  injunction  restraining  the  Iowa  Board  of  Railroad 
Commissioners  from  putting  into  effect  a  schedule  of  rates,  on  the  ground 
that  they  would  be  ruinous  to  the  road,  was  refused.  Where  the  effect  of 
the  rates  is  doubtful,  with  a  probability  that  they  will  prove  compensatory. 
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and  the  amount  of  business  to  be  affected  thereby  is  comparatively  small, 
the  courts  may  well  wait  for  the  test  of  experience. —  Chicago  B,  &  Q.  R. 
Co.  V.  Dey,  38  Fed.  656. 

Speculative  suggestions  as  to  what  might  happen,  in  the  absence  of 
affirmative  showing  that  the  carrier  faces,  such  a  problem,  as  shown  by 
actual  test,  will  not  warrant  a  court  in  overthrowing  the  findings  of  a 
state  commission. —  State  v.  Seaboard  'Air  L.  B.  Co.,  48  Tla.  150,  37  So. 
658. 

Where  the  railroad  and  the  commission  differ  as  to  the  reasonableness 
of  rates  fixed  by  the  latter,  and  there  is  room  for  a  difference  of  intelli- 
gent opinion  on  the  subject,  the  court  must  not  by  enjoining  the  en- 
forcement of  such  rates,  substitute  its  judgment  for  that  of  the  com- 
mission, but  must  leave  the  rates  to  the  test  of  experiment. —  Storrs  v. 
Pensacola  &  A.  R.  Co.,  29  Fla.  617,  11  So.  226. 

If  a  commission  thinks  a  schedule  it  has  fixed  would,  as  a  rule,  be  re- 
munerative to  the  carrier,  but  the  latter  thinks  not,  and  the  court  finds 
there  is  room  for  a  difference  of  intelligent  opinion  on  the  question,  the 
court  should  not  interfere,  substituting  its  judgment  for  that  of  the 
specially  qualified  commissioners,  but  should  leave  the  schedule  to  the 
test  of  experiment. —  Pensacola  &  A.  B.  Co.  v.  State,  25  Fla.  310.  5  So. 
833,  3  L.  K.  A.  661n. 

[18]    ——Form  and  scope  of  injunction  ordern. 

Where  grounds  for  enjoining  the  enforcement  of  an  act  of  a  state 
legislature  regulating  railroad  rates  exist,  the  restraining  order  may 
enjoin  executive  and  quasi-judicial  officials  from  taking  any  steps  cal- 
culated to  enforce  or  apply  the  legislative  act  complained  of. —  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  E.  (U.  S.)  441. 

If  the  injunction  restraining  enforcement  of  an  order  of  a  state  com- 
mission is  broader  than  the  necessities  of  the  case  require,  it  will  be 
modified  acordingly.— Jf  ciVei'ZZ  v.  So.  B.  Co.,  202  U.  S.  543,  26  Sup.  Ot. 
R.    (U.   S.)   722. 

An  injunction  temporarily  restraining  officers  charged  with  the  duty  of 
enforcing  rates  fixed  by  statute  for  gas,  pending  a  determination  of  the 
constitutionality  of  such  rates,  will  not  be  enlarged  to  restrain  the  actions 
of  individual  consumers  who  are  not  parties  to  the  suit. —  Consolidated 
Gas' Co.  V.  Mayer,  146  Fed.  150. 

The  court  cannot  enjoin  against  all  possible  breaches  of  the  law,  or 
put  the  conduct  of  the  defendant's  entire  business  in  jeopard;^  of  contempt. 
Words  like  "  or  by  any  other  device  or  method  "  should  be  stricken  from 
the  injunction.— i7.  S.  v.  A.  T.  &  S.  F.  B.  Co.,  142  Fed.  176;  'Swift  v. 
U.  S.,  375,  25  Sup.  Ct.  E.  (U.  S.)  276. 
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The  court  enjoined  the  Nebraska  commission  from  enforcing  a  sched- 
ule of  maximum  rates,  on  the  ground  that  it  would  not  yield  the  carrier 
a  reasonable  compensation. —  Held,  that  this  did  not  enjoin  the  commis- 
sion from  inquiring  into  and  fixing  a  reasonable  rate  for  specific  articles, 
and  it  was  not  necessary  for  the  commission  to  apply  to  the  court  for  per- 
mission to  do  so. —  Higginson  v.  Chicago,  B.  £  Q.  B.  Co.,  100  Fed.  235. 

L.  1896,  ch.  125,  fixed  the  maximum  price  of  gas  furnished  in  the  city 
of  New  York  at  80  cents.  The  Consolidated  Gas  Company  obtained,  in 
&  suit  in  the  Circuit  Court  of  the  United  States,  in  which  the  attorney- 
general  of  the  state,  the  district  attorney  of  New  York  County,  The 
City  of  New  York  and  the  Gas  and  Electricity  Commission  of  the  state 
were  made  parties  defendant,  an  injunction  pendente  lite,  which  re- 
strained the  defendants  from  enforcing  the  provisions  of  the  statute,  pro- 
vided that  the  gas  company  might  make  the  same  charges  as  formerly 
and  further  provided  that  the  difference  between  the  old  and  new  rate  be 
paid  into  court,  there  to  remain  until  final  adjudication  of  the  cause. — 
Held,  that  a  consumer,  not  made  a  party  to  the  suit  in  the  federal  court, 
Tvas  not,  by  this  injunction,  enjoined  from  bringing  a  suit  in  the  Supreme 
Court  of  New  York  State  to  restrain  the  gas  company  from  cutting  off 
lis  supply  of  gas  on  account  of  his  refusal  to  pay  the  old  rates,  nor  was 
the  Supreme  Court  prohibited  from  entertaining  such  a  suit. —  Rich-man 
T.  Consolidated  Gas.  Co.,  186  N.  Y.  209,  78  N.  E.  871,  affg.  s.  c.  114  App. 
Div.  (N.  Y.)  216,  100  N.  Y.  Supp.  81. 

Where  the  state  has  empowered  the  city  council  to  fix  the  maximum 
prices  of  gas,  the  council  has  fixed  such  a  maximum  and  a  federal  court 
ias  enjoined  the  company  from  obeying  and  the  city  from  enforcing  such 
ordinance,  the  state  may  nevertheless  assert  the  validity  of  the  ordinance 
-and  sue  to  enforce  it. —  State  ex  re'.  Atiy.-Gen.  v.  Cincinnati  Gas  L.  & 
C.  Co.,  18  Oh.  St.  262. 

An  order  of  court  requiring  the  making  of  certain  connections  by 
railroads  should  have  provided  that  the  railroads  might,  after  the  cotirt's 
change  of  schedule  went  into  effect,  agree  upon  a  new  schedule  not  in 
Tiolation  of  law,  and  that  either  road,  in  the  absence  of  such  new  schedule, 
might,  after  reasonable  notice  to  the  other  and  to  the  attorney  for  the 
•commonwealth,  apply  to  the  court  or  judge  in  vacation  for  such  modifica- 
tion in  the  order  as  it  might  show  to  be  proper. —  Southern  B.  Co.  v. 
Commonwealth,  98  Va.  758,  37  S.  E.  294. 

[19]    Relief  from  changed  conditions. 

The  affirmance  by  the  courts  of  a  rate  fixed  by  commission  is  simply 
an  affirmance  of  the  reasonableness  of  the  rate  at  the  time  of  the  deter- 
mination, and  if  at  any  time  thereafter  facts  should  arise  which  would 
make  such  rate  confiscatory,  the  courts  are  always  open  to  relief  from  the 
restriction  of  the  rate. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  & 
P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  Y.  Sup.  341,  revd.  on  other 
grounds,  191  N.  Y.  123,  83  N.  E.  693. 
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[20]    Federal   interference  with   orders   of  state   commissions  —  In 
general. 

Where  the  defendant  carrier,  in  the  course  of  a  proceeding  in  a  state 
court,  contended  that  consistently  with  the  Interstate  Commerce  Act,  the 
state  had  no  jurisdiction  to  grant  the  relief  in  quesion,  and  such  conten- 
tion was  essentially  decided  adversely  to  the  defendant,  a  federal  question 
exists,  and  federal  courts  may  review  the  judgment  granting  such  relief. 
—  Texas  &  P.  B.  Co.  v.  AUlene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup. 
Ct.  E.  (U.  S.)  350,  revg.  s.  c.  12  Tex.  Ct.  E.  498,  85  S.  W.  1053. 

A  federal  court  has  jurisdiction  to  grant  restraining  orders  protecting 
the  right  of  a  railroad  to  carry  on  interstate  commerce  in  a  state  without 
becoming  subject  to  orders  of  a  state  commission  which  so  directly  bur- 
den such  commerce  as  to  amount  to  a  regulation  thereof. —  McNeill  v. 
So.  E.  Co.,  302  TJ.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  722. 

Eates  for  the  transportation  of  persons  and  property  within  the  limits 
of  a  state  are  primarily  for  its  determination,  but  the  question  whether 
they  are  so  unreasonably  low  as  to  deprive  the  carrier  of  his  property 
without  just  compensation,  cannot  be  so  conclusively  determined  by 
the  legislature  of  the  state  or  by  regulations  adopted  under  its  authority, 
that  the  matter  may  not  become  the  subject  of  judicial  inquiry. —  Smyth 
V.  Ames,  169  U.  S.  466, 18  Sup.  Ct.  E.  (U.  S.)  418,  affg.  s.  c.  64  Fed.  165. 

Federal  courts  will  restrain  state  olficers  from  enforcing  a  unconstitu- 
tional state  statute  whose  enforcement  would  violate  rights  guaranteed 
by  the  U.  S.  Constitution,  doing  irreparable  damage  to  the  petitioner. — 
Scott  V.  Donald,  165  U.  S.  107,  17  Sup.  Ct.  E.  (U.  S.)  262. 

The  federal  courts  may  enjoin  any  interference  with  or  obstruction  of 
interstate  commerce. —  In  re  Dels,  158  U.  S.  564,  15  Sup.  Ct.  E.  (U. 
S.)   900. 

The  North  Carolina  Corporation  Commission  is  declared  by  statute  to 
be  a  court  of  record. —  Held,  that  it  is  nevertheless,  in  the  exercise  of 
many  of  its  functions  merely  an  agent  of  the  state,  and  may  be  enjoined 
by  a  federal  court  as  to  acts  not  judicial  in  character. —  Southern  B.  Co. 
V.  Greensboro  I.  &  C.  Co.,  134  Fed.  82. 

Jurisdiction  of  federal  courts  in  a  suit  to  restrain  compliance  with  a 
Vermont  statute  unreasonably  reducing  fares,  see  Ball  v.  Eutland  B. 
Co.,  93  Fed.  513. 

[21]    Attempts  to  prevent  resort  to  federal  conrts. 

A  state  statute  providing  that  if  a  foreign  corporation  removes  to  a 
federal  court  cases  commenced  against  it  in  a  state  court,  its  license  to 
do  business  within  the  state  shall  thereupon  be  revoked,  is  not  unconsti- 
tutional.—  Security  Mutual  Life  Ins.  Co.  v.  Prewitt,  202  TJ.  S.  246,  26 
Sup.  Ct.  E.  (TJ.  S.)  619. 
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A  state  cannot  tie  up  a  citizen  of  another  state,  having  property  rights 
■within  its  territory  invaded  by  the  unauthorized  act  of  its  own  officers, 
to  suits  for  redress  in  its  own  courts.  He  may  invoke  the  federal  court. — 
Beagan  v.  Farmers'  Loan  &  T.  Co.,  154  U.  S.  362,  14  Sup.  Ct.  E.  (U. 
S.)  104Y;  Chicot  v.  Sherwood,  148  U.  S.  529,  13  Sup.  Ct.  E.  (U.  S.)  695; 
Lincoln  v.  Luning,  133  U.  S.  529,  10  Sup.  Ct.  E.  (U.  S.)  363 ;  Cowles  v. 
Mercer  Co.,  7  Wall.  (U.  S.)  118. 

When  a  state  gives:  a  foreign  corporation  power  to  do  business  within 
the  state,  it  does  not  grant  a  mere  license  which  can  be  revoked  at  the 
pleasure  of  the  state,  and  a  statute  providing  that  in  a  suit  against  such 
a  corporation,  if  it  should  remove  the  cause  to  any  federal  court,  it  would 
forfeit  its  right  to  do  business  within  the  state,  is  unconstitutional  as 
violating  the  obligation  of  contract. —  Chicago,  B.  I.  &  P.  B.  Co.  v.  Lud- 
wig,  156  Fed.  152. 

A  statute  of  Alabama  fixed  2%  cents  per  mile  as  the  maximum  rate 
for  the  transportation  of  intra-state  passengers,  and  provided  for  maxi- 
mum freight  rates.  Another  statute  provided  that  the  bringing  of  a  suit 
by  a  foreign  corporation  in  a  federal  court  "  shall  ipso  facto  forfeit  all  its 
right  or  license  to  engage  or  carry  on  business,  originating  or  terminat- 
ing within  this  state." —  Held,  that  the  provision  relative  to  expulsion  was 
unconstitutional. —  Seaboard  Air  L.  B.  Co.  v.  B.  B.  Commission,  155 
Fed.  Y92. 

[22]    Suits  against  a  state. 

A  manufacturer  of  syrups  brought  suit  to  restrain  the  dairy  and  food 
commissioner  of  a  state  from  doing  acts  intended  to  affect  the  standing 
and  injure  the  sale  of  his  products,  which,  such  manufacturer  alleged, 
were  unlawful  acts  done  by  the  commissioner  under  cover  of  his  office. 
—  Held,  that  this  waa  not  a  suit  against  a  state. —  Scully  v.  Bird,  209 
r.  S.  481,  28  Sup.  Ct.  E.  (U.  S.)  59Y. 

A  suit  to  restrain  an  unlawful  order  of  a  state  railroad  commission  is 
not  a  suit  against  a  state. —  Mississippi  B.  B.  Commission  v.  III.  Cent.  B. 
Co.,  203  TJ.  S.  335,  2Y  Sup.  Ct.  E.  (U.  S.)  90;  McNeill  v.  So.  B.  Co., 
202  U.  S.  543,  26  Sup  Ct.  E.  (TJ.  S.)  Y22,  affg.  s.  c.  134  Fed.  82;  Beagan 
V.  Farmers'  Loan  &  T.  Co.,  154  TJ.  S.  362,  14  Sup.  Ct.  E.  (U.  S.)  1047; 
Seaboard  Air  L.  B.  Co.  v.  B.  B.  Commission,  155  Fed.  792;  Perhins  V. 
No.  Pac.  B.  Co.,  ]55  Fed.  445;  Southern  B.  Co.  v.  McNeill,  155  Fed.  156. 

A  suit  against  individuals  for  the  purpose  of  preventing  them  as  officers 
of  a  state  from  enforcing  an  unconstitutional  enactment  to  the  injury  of 
the  rights  of  the  plaintiff,  is  not  a  suit  against  the  state  within  the  mean- 
ing of  the  TJ.  S.  Const.,  11th  Amendment. —  Front  v.  Starr,  188  TJ.  S. 
537,  23  Sup.  Ct.  E.  (TJ.  S.)  398. 

An  Act  of  Alabama  prescribed  maximum  rates  of  toll  to  be  charged  on 
a  bridge,  which  was  operated  by  a  railroad  corporation,  and  prescribed 
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a  penalty  for  charging  or  demanding  any  sum  in  excess  of  the  statutory 
rate.  The  receivers  of  this  railroad  brought  a  suit  to  enjoin  the  attorney 
general  of  the  state  and  the  solicitor  of  the  Eleventh  Judicial  Circuit  of 
the  state  from  in  any  way  enforcing  this  act,  attacking  its  constitution- 
ality.—  Held,  that  this  was  a  suit  against  a  state  within  the  prohibition 
of  the  U.  S.  Const.,  11th  Amendment,  it  appearing  that  neither  of  the 
officers  sought  to  be  enjoined  were  officers  who  held  any  special  relation 
to  the  particular  act  sought  to  be  adjudged  unconstitutional  and  that  they 
were  not  specially  charged  with  the  execution  of  the  enactment. —  Fitz  v. 
McGhee,  172  U.  S.  516,  19  Sup.  Ct.  E.  (U.  S.)  269. 

A  bill  to  restrain  administrative  officers  from  proceeding  under  a 
statute  alleged  to  be  unconstitutional,  is  not  a  suit  against  a  state. — 
Scott  V.  Donald,  165  TJ.  S.  107,  17  Sup.  Ct.  E.  (U.  S.)  262. 

Whether  a  state  is  a  party  defendant,  within  the  meaning  of  the  TJ.  S. 
Const.,  Eleventh  Amendment,  must  be  determined  by  a  consideration  of 
the  nature  of  the  case  as  presented  on  the  whole  record,  and  it  is  not  con- 
clusive of  the  question  that  the  state  is  not  actually  named  as  a  party 
defendant.— 7n  re  Ayres,  123  F.  S.  443,  8  Sup.  Ct.  E.  (U.  S.)  164. 

A  state  regulative  act  provided  that  proceedings  to  recover  penalties 
for  violations  of  the  act  or  orders  of  the  railroad  commission  should 
be  brought  in  the  name  of  the  state  by  direction  of  the  governor.  Suit 
was  brought  to  restrain  the  enforcement  of  an  order  of  the  commission 
and  it  was  sought  to  make  the  governor  of  the  state  a  party  defendant. 
—  Held,  that  he  was  not  a  proper  party  defendant,  as  in  such  a  case 
the  suit  would  become  a  suit  against  the  state,  the  governor  not  being 
a  mere  ministerial  officer  as  to  the  enforcement  of  this  statute. —  Central 
of  Ga.  B.  Co.  V.  McLendon,  157  Fed.  961. 

An  action  to  restrain  the  railroad  commission  and  attorney-general 
of  a  state  from  enforcing  a  state  regulative  act  alleged  to  be  unconsti- 
tutional is  not  a  suit  against  a  state  within  the  meaning  of  the  eleventh 
amendment  to  the  Federal  Constitution. —  Louisville  &  N.  B.  Co.  v. 
B.  B.  Commission,  157  Fed.  944. 

A  suit  by  a  railroad  corporation  to  restrain  the  attorney-general  of  a 
state  and  other  state  officers  from  enforcing  a  law  fixing  maximum  rates 
to  be  charged,  on  the  ground  that  the  same  will  deprive  the  railroad  cor- 
poration of  property  without  due  process  of  law,  is  not  a  suit  against  the 
state  within  the  meaning  of  U.  S.  Const.,  11th  Amendment,  forbidding 
suits  against  a  state. —  Perhins  v.  No.  Pac.  B.  Co.,  155  Fed.  445,  see, 
also.  Ex  Parte  Young,  209  TJ.  S.  123,  28  Sup.  Ct.  E.  (TJ.  S.)  441. 

A  suit  by  a  foreign  telegraph  company  to  restrain  a  prosecuting  at- 
torney from  instituting  proceedings  against  the  said  company  to  recover 
penalties  for  the  failure  of  the  company  to  comply  with  certain  statutes 
providing  the  conditions  upon  which  a  foreign  corporation  might  do 
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business  within  the  state,  is  a  suit  against  the  state  within  the  meaning 
of  the  U.  S.  Const.,  11th  Amendment. —  Western-  Union  Tel.  Co.  v. 
Andrews,  154  Fed.  95. 

A  suit  in  equity  by  a  gas  corporation  to  restrain  the  Massachusetts 
Gas  Commission  and  the  attorney  general  of  the  state  from  enforcing 
a  rate  fixed  by  said  Commission  is  not  a  suit  against  a  state,  prohibited 
by  the  U.  S.  Const.,  11th  Amendment. —  Haverhill  Gaslight  Co.  x. 
BarTcer,  109  Fed.  694. 

[23]    Proceedings  in  state  conrts. 

Because  a  state  railroad  commission  has  to  go  into  court  to  enforce 
its  orders,  the  proceedings  before  the  commission  preliminary  to  the 
making  of  such  an  order  are  not  proceedings  in  a  state  court,  so  that 
they  cannot  be  enjoined  by  a  federal  court.  — Mississippi  B.  B.  Com- 
mission V.  III.  Cent.  B.  Co.,  203  U.  S.  335,  2Y  Sup.  Ct.  E.  (U.  S.)  90. 

Federal  courts  may  not  restrain  proceedings  in  state  courts. —  Oman 
V.  Bedford-Bowling  Green  Stone  Co.,  134  Fed.  64,  citing  notes  to  Gar- 
ner V.  Second  Nat.  Bank,  16  C.  0.  A.  (U.  S.)  90;  Central  Trust  Co. 
V.  Grantham,  27  C.  C.  A.  (U.  S.)  5Y5 ;  Copeland  v.  Bruning,  63  0.  C. 
A.  (U.  S.)  437. 

A  suit  to  restrain  the  enforcement  by  a  state  railroad  commission, 
of  an  unreasonable  schedule  of  rates,  under  an  act  prescribing  heavy 
fines  and  alternative  imprisonment  for  charges  in  excess  of  the  rates 
fixed  by  such  commission,  is  not  a  suit  to  restrain  a  criminal  proceed- 
ing.—  Southern  Pac.  Co.  v.  Board  of  B.  B.   Comrs.,  78  Fed.  236. 

A  bill  to  enjoin  enforcement  of  an  order  of  a  state  railroad  com- 
mission is  not  a  suit  to  restrain  cases  already  pending  in  a  state  court. 
—  Texas  &  P.  B.  Co.  v.  Euteman,  54  Fed.  547. 

[24]    Diverse  citizenship. 

Proceedings  before  a  state  railroad  commission  may  be  enjoined  by 
a  federal  court  on  grounds  of  diverse  citizenship. —  Mississippi  B.  B. 
Commission  V.  III.  Gent.  B.  Co.,  203  U.  S.  335,  27  Sup.  Ct.  E.  (U.  S.) 
90.  Distinguishing,  Field  V.  Barler  Asphalt  Co.,  194  U.  S.  618,  24 
Sup.   Ct.  E.   (U.  S.)   784. 

A  citizen  of  another  state  who  feels  himself  aggrieved  and  damaged 
by  rates  prescribed  by  a  state  railroad  commission  may  ask  the  Circuit 
Court  of  the  United  States  to  restrain  their  enforcement.  Such  court 
may  grant  such  an  injunction,  if  it  finds  such  rates  are  unreasonable 
or  unjust,  but  it  is  not  within  its  power  to  establish  rates  itself,  or 
to  restrain  the  commission  from  again  establishing  rates  which  it  deems 
lawful.— Bea^aw  v.  Farmers'  Loan  &  T.  Co.,  154  U.  S.  362,  14  Sup. 
Ct.  E.  (U.  S.)  1047. 


14:6  Public  Service  Commissions  Law.  [§  23. 

[25]    —  Federal  question  raised. 

In  order  to  entitle  a  party  to  the  review  of  a  state  judgment  on  the 
ground  that  a  federal  question  was  involved,  such  question  must  have 
been  specifically  raised  and  necessarily  decided  adversely,  in  the  deci- 
sion of  the  cause.—  Louisville  &  N.  B.  Co.  v.  Smith,  204  TJ.  S.  551,  2T 
Sup.  Ct.    E.  (U.  S.)  401. 

Where  the  defendant,  in  the  course  of  a  proceeding  in  a  state  court, 
contended  that  the  subject-matter  was  not  within  state  jurisdiction, 
consistently  with  the  Interstate  Commerce  Act,  and  such  contention 
was  essentially  decided  adversely  to  the  defendant,  a  "federal  ques- 
tion" exists,  and  the  federal  court  may  review  the  judgment  on  a 
writ  of  error. —  Texas  &  P.  B.  Co.,  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  27  Sup.  Ct.  E.  (U.  S.)  350,  revg.  s.  c.  12  Tex.  Ct.  E.  498, 
85  S.  W.  1052. 

In  order  to  give  a  federal  court  jurisdiction  to  review  a  judgment 
of  a  state  court,  it  must  appear  that  a  federal  question  was  raised 
and  adversely  decided  in  the  state  tribunal — Murdoch  v.  Memphis,  20 
Wall.  (U.  S.)  590,  affg.  s.  c.  Cold.  (Tenn.)  483. 

[26]    Amount  in  controversy. 

Amount  in  controversy  in  action  to  enforce  penalty, —  see  post,  §  59, 
notes. 

The  "  matter  in  controversy,"  under  the  statute  as  to  the  removal  to  a 
federal  court  of  suits  to  restrain  orders  of  a  state  commission,  is  not 
the  rates  or  charges  as  to  which  the  order  was  issued,  but  the  amount 
of  the  penalties  which  might  be  imposed  for  non-compliance  with  the 
order.— McNeill  v.  So.  B.  Co.,  202  IJ.  S.  543,  26  Sup.  Ct.  E.  (U.  S.) 
722. 

[27]    What  the  U.  S.   Supreme   Court  ivill  review. 

See  also,  ante,  note  [2]. 

If  a  state  court  decided  a  case  as  to  railroad  rates  on  the  hypothesis 
conceded  by  counsel  for  both  sides  that  the  rate  was  pursuant  to  a 
lawful  schedule  duly  filed,  published,  etc.,  it  is  not  open  to  either  party 
to  contend  on  a  review  of  the  case  by  a  federal  court  that  the  rate 
was  not  so  filed  and  published  and  so  was  not  a  legal  rate. —  Texas  & 
P.  B.  Co.  V.  AUlene  Cotton  Oil  Co.,  204  TJ.  S.  426,  27  Sup.  Ct.  E. 
(U.  S.)  350,  revg.  s.  c.  12  Tex.  Ct.  E.  498,  85  S.  W.  1052. 

It  will  be  presumed  that  a  state  railroad  commission,  in  fixing  a 
rate,  acts  with  a  full  knowledge  of  the  situation,  and  where  the  record 
does  not  disclose  all  the  evidence,  the  Supreme  Court  of  the  United 
States  will  not  hold  confiscatory  and  unlawful  a  rate  sustained  by  the 
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highest  court  of  the  state,  where  it  appears  by  the  report  of  the  com- 
pany that  the  rate  exceeds  the  average  rate  received  by  the  company 
during  the  previous  year. —  Seaboard  Air  L.  B.  Co.  v.  Florida,  203 
U.  S.  261,  27  Sup.  Ct.  E.  (U.  S.)  109,  affg.  s.  c.  48  Fla.  129,  37  So. 
314,  48  Fla.  150,  37  So.  658. 

If  the  record  does  not  disclose  why  an  order  of  a  state  railroad  com- 
mission was  made  applicable  only  to  certain  local  and  intrastate  rates, 
but  the  state  law  provides  that  the  rates  so  fixed  are  to  be  considered  in 
all  courts  just  and  reasonable,  and  the  effect  of  the  order  was  to  equal- 
ize rates,  the  Supreme  Court  of  the  United  States  will  not  hold  the 
judgment  of  the  highest  court  of  the  state  sustaining  the  law  errone- 
ous.— Seaboard  Air  L.  R.  Go.  v.  Florida,  203  U.  S.  261,  27  Sup.  Ct.  E. 
(U.  S.)  109,  affg.  s.  0.  48  Fla.  129,  37  So.  314,  48  Fla.  150,  37  So.  658. 

[28]    When  federal  court  may  enforce  order  of  state  commis- 
sion. 

Where  an  express  company  began  an  action  in  a  federal  court  to 
enjoin  the  enforcement  of  an  order  of  a  state  railroad  commission, 
and  the  state  board  thereupon  filed  a  cross-bill  praying  the  enforcement 
of  such  order,  the  federal  court,  on  finding  that  the  order  was  valid, 
might  properly  decree  its  enforcement,  although  the  state  law  provided 
that  if  a  carrier  refused  to  comply  with  the  lawful  orders  of  the  com- 
mission, the  commissioners  should  apply  to  the  state  courts  for  the 
enforcement  of  such  orders. —  Piatt  v.  Le  Cocq,  150  Fed.  391. 
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ARTICLE  II. 

Provisions  Relating  to  Railroads,  Street  Railroads 
and   Common  Carriers. 

Section  25.  Application  of  article. 

26.  Adequate  service;  just  and  reasonable  charges. 

27.  Switch  and  side-track  connections;   powers  of  commissions. 

28.  Taftff^achedules ;   publication. 

29.  Changes   in  "schedule;   notice  required. 

30.  Concurrence  in  joint  "t3r»fi^^ntracts,  agreements  or  arrange- 

ments between  any  carriers. 

31.  Unjust  discrimination. 

32.  Unreasonable  preference. 

33.  Transportation  prohibited  until  publication  of  schedules;   rates 

as  fixed  to  be  charged;   passes  prohibited. 

34.  False  billing,  etc.,  by  carrier  or  shipper. 

35.  Discrimination  prohibited;  connecting  lines. 

36.  Long  and  short  haul. 

37.  Distribution  of  cars. 

38.  Liability  for  damage  to  property  in  transit. 

39.  Continuous  carriage. 

40.  Liability  for  loss  or  damage*  by  violation  of  this  act. 

§  25.  Application  of  article. —  The  provision  of  this 
article  shall  apply  to  the  transportation  of  passengers,  freight  or 
property,  from  one  point  to  another  within  the  state  of  New  York, 
and  to  any  common  carrier  performing  such  service. 


For  application  of  provisions  of  Interstate  Commerce  Act, —  see  In- 
terst.   Com.   Act,  §  1,  post,  Appendix  B. 

Constitutional  provisions  as  to  railroads  and  street  railroads,— see 
]Sr.  Y.  Const.,  Art.  III.,  §  18,  as  amd.  in  1901. 

Application  of  the  provisions  of  Railroad  Law  relative  to  the  former 
Board  of  Railroad  Commissioners, —  see  N.  Y.  R.  E,.  L.,  §  171. 

Territorial  jurisdiction  of  each  Commission  within  the  state, —  see 
ante,  §  5. 

Jurisdiction  of  each  Commission  as  to  gas  and  electrical  corpora- 
tions,—  see  post,  §  65. 

Nothing  in  this  act  is  deemed  to  apply  to  or  operate  upon,  interstate 
or  foreign  commerce, —  see  post,  §  86. 


*  Headnote  of  section  as  enacted  {post,  §  40)  has  the  word  "caused"  after 
the  word  "  damage." 
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General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note 

[8]. 
Consideration  of  interstate  and  foreign  business  in  determining  as  to 

reasonableness  of  intrastate  rates, —  see  post,  §  49,  note  [41]. 


[1]    Foirers  of  Interstate  Commerce  Commission. 

The  Interstate  Commerce  Commission  possesses  no  common  law 
jurisdiction  or  powers. —  Jones  V.  St.  L.  &  8.  R.  Co.,  12  Inters.  Com. 
E.  167. 

[2]    Wliat    constitutes   state   or   interstate   commerce  —  In    general. 

When  interstate  transportation'  begins, —  see  post,  note  [8]. 
When  interstate  transportation  ends, —  see  post,  note- [9]. 

Commerce  among  the  several  states  comprehends  every  species  of 
commercial  intercourse  between  the  different  states. —  Adair  v.  U.  S., 
208  U.  S.  161,  28  Sup.  Ct.  E.  (U.  S.)  277. 

"  Commerce,"  in  the  interstate  commerce  clause  of  the  United  States 
Constitution,  includes  intercourse,  communication,  traffic,  the  transit 
of  persons,  and  the  transmission  of  messages  by  telegraph. —  The  Lot- 
tery Cases,  188  U.  S.  321,  23  Sup.  Ct.  E.  (U.  S.)  321. 

The  railroad  commissioners  of  Arkansas  sought  to  regulate  rates  for 
the  transportation  of  goods  on  a  through  bill  of  lading  from  Fort 
Smith,  Ark.,  to  Grannis,  Kan.,  by  way  of  Spiro  in  the  Indian  Ter- 
ritory, a  total  distance  of  116  miles,  of  which  52  miles  is  in  Arkansas 
and  64  in  Indian  Territory. —  Held,  that  this  is  interstate  commerce 
and  no  part  of  it  is  within  regulative  power  of  the  state. —  Hanley  v. 
E.  C.  8.  E.  Co.,  187  U.  S.  617,  23  Sup.  Ct.  E.  (U.  S.)  214. 

The  transportation  of  live  stock  from  one  state  to  another  is  inter- 
state commerce. —  Beid  v.  Colorado,  187  U.  S.  137,  23  Sup.  Ct.  E. 
(U.  S.)  92. 

The  Kentucky  legislature  attempted  to  fix  charges  and  tolls  on  a 
bridge  between  Kentucky  and  Ohio. —  Eeld,  that  the  traffic  across  the 
river  was  interstate  commerce  and  that  the  bridge  was  an  instrumen- 
tality of  such  commerce. —  Covington  &  C.  Bridge  Co.  v.  Kentuclcy, 
154  IT.  S.  204,  14  Sup.  Ct.  E.  (U.  S.)  1087. 

An  empty  car  was  consigned  from  Omaha,  Neb.,  to  Council  Bluffs, 
Iowa,  for  the  purpose  of  being  repaired. —  Held,  that  the  car  was  en- 
gaged in  interstate  commerce. —  U.  8.  v.  Chicago  &  N.  W.  B.  Co.,  157 
Fed.  616. 
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Importation  into  one  state  from  another  is  the  indispensable  element 
of  interstate  commerce. —  V.  8.  v.  Colorado  &  N.  W.  B.  Co.,  157  Fed. 
321;  Baird  v.  St.  L.  I.  M.  &  8.  B.  Co.,  41  Fed.  592. 

The  test  whether  an  act  of  transportation  is  interstate  commerce  is 
whether  the  commodity  is  en  route  interstate,  not  whether  the  road 
carrying  it  is  wholly  within  one  state. —  U.  8.  v.  Standard  Oil  Co., 
155  Fed.  305. 

When  merchandise  is  carried  from  one  state  into  another,  no  system 
or  scheme  can  De  devised  to  make  it  intrastate  traffic. —  U.  8.  v.  Ch.  M. 
&  8t.  P.  B.  Co.,  149  Fed.  486. 

Transportation  wholly  within  one  state  is  the  purely  internal  com- 
merce of  that  state.  If  the  transportation  be  a  part  of  a  voyage  from 
one  state  to  another,  or  to  a  foreign  country,  it  is  interstate  commerce. 
—  Augusta  8.  B.  Co.  v.  Wrightsville  &  T.  B.  Co.,  Y4  Fed.  522;  Mat- 
tingly  v.  Pa.  Co.,  3  I.  0.  C.  E.  609. 

Oranges  were  shipped  by  growers  to  their  forwarding  agent  at 
another  point  in  same  state,  for  reshipment  to  another  state.  The  agent 
immediately  forwarded  them  to  their  destination  in  another  state. — 
Held,  that  the  shipment  to  the  forwarder  was  interstate  commerce  and 
hence  not  under  the  regulation  of  the  Florida  railway  commission. — 
Cutting  V.  Florida.  B.  &  N.  Co.,  46  Fed.  641. 

The  Interstate  Commerce  Act  applies  to  shipments  from  the  United 
States  into  a  foreign  country. —  In  re  Investigation  of  Grand  Trunk 
B.  Co.,  2  Inters.  Com.  E.  496,  3  I.  0.  C.  E.  89. 

A  shipment  originating  in  New  Jersey,  destined  for  New  Tork, 
but  delivered  to  the  consignees  in  Jersey  City,  is  not  subject  to  the 
Interstate  Commerce  Act. —  N.  J.  Fruit  Exch.  v.  Central  B.  Co.  of 
N.  J.,  2  Inters.  Com.  E.  18,  84,  2  I.  C.  C.  E.  142. 

An  interstate  railroad  owned  coal  mines  and  engaged  in  the  mining 
of  coal.  It  sold  coal  so  mined,  at  the  mouth  of  the  mine,  and  then 
transported  it  interstate. —  Held,  that  this  was  a  violation  of  the  Hepburn 
Act  of  June  29,  1906.  If  the  coal  so  mined  was  not  transported  across 
state  boundaries,  the  Hepburn  Act  would  not  be  thereby  violated. — 
Central  Trust  Co.  v.  Pittsburg,  8.  &  N.  B.  Co.,  52  Misc.  (N.  T.)  195, 
101  N.  T.  Supp.  837. 

A  carrier  accepted  goods  consigned  to  a  point  in  another  state,  but 
contracted  with  the  consignor  that  its  responsibility  should  cease  when 
it  had  taken  the  goods  to  another  point  within  the  state  where  the  ship- 
ment began  and  there  turned  them  over  to  a  connecting  carrier. —  Held, 
that  this  shipment  and  contract  were  not  interstate  commerce,  and  might 
be  regulated  by  the  state. —  Eeiserman  v.  Burl.  C.  i&  N.  B.  Co.,  63  Iowa, 
732,  18  N.  W.  903. 
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Shipment  held  not  to  be  interstate  shipment. —  Oulf,  C.  £  S.  F.  B. 
Co.  V.  State,  97  Tex.  274,  78  S.  W.  495,  affg.  s.  o.  32  Tex.  Civ.  App. 
1,  73  S.  W.  429. 

A  shipment  consigned  out  of  the  state  is  interstate  commerce,  even 
though  the  liability  of  the  initial  carrier  ends  within  the  state. — 
Houston  Nav.  Co.  v.  7ns.  Co.,  89  Tex.  1,  32  S.  W.  889,  30  L.  E.  A.  713. 

To  constitute  interstate  commerce,  it  is  not  necessary  that  all  the 
carriers  engaged  in  an  interstate  or  foreign  shipment  shall  be  parties 
to  the  contract  of  shipment  for  the  entire  route. —  Houston  Nav.  Co. 
V.  7ns.  Co.,  89  Tex.  1,  32  S.  W.  889,  30  L.  R.  A.  713. 

Transportation  is  domestic,  local,  intra-state,  only  when  confined  to 
the  boundaries  of  the  state  in  which  the  contract  of  shipment  is  made. 
Missouri  Pac.  B.  Co.  v.  Sherwood,  84  Tex.  125,  19  S.  W.  455,  17  L.  E. 
A.  643n. 

A  shipment  beginning  out  of  the  state,  and  continued  between  two 
points  within  the  state  by  a  connecting  carrier,  is  not  subject  to  state 
regulation  as  to  the  latter  or  any  part  of  such  transportation. —  State 
Y.  So.  Kan.  B.  Co.,  —  Tex.  Civ.  App.  — ,  49  S.  W.  252. 

[3]    ^—  Shipments  betireen  points  iritliin  a  state,  passing  throngli 
another  state  in  transit. 

A  state  tax  against  a  domestic  railroad  corporation,  because  of  trans- 
portation done  by  it  from  one  point  within  the  state  to  another  point 
within  it,  but  passing  through  part  of  another  state  en  route,  is  not 
a  tax  upon  interstate  commerce. —  Lehigh  V.  B.  Co.  v.  Pennsylvania, 
145  U.  S.  192,  12  Sup.  Ct.  E.  (TJ.  S.)  806;  distinguished  and  apparently 
narrowed  in  Hanley  v.  K.  C.  8.  B.  Co.,  187  U.  S.  617,  23  Sup.  Ct.  E. 
(U.  S.)  214. 

A  shipment  from  New  York  City  to  Buffalo,  via  New  Jersey  and 
Pennsylvania,  is  interstate  commerce. —  U.  S.  v.  D.  L.  &  W.  7?.  Co., 
152  Fed.  269. 

Transportation  by  railroad  from  one  point  within  a  state  to  another 
point  within  it,  but  passing  without  the  state  during  the  transportation 
and  through  a  part  of  another  state,  is  not  an  interstate  shipment  and 
does  not  constitute  interstate  commerce. —  TJ.  8.  ex  rel.  Kellogg  v. 
Lehigh  V.  B.  Co.,  115  Fed.  373. 

Transporting  milk  from  upstate  New  York  through  New  Jersey  to 
New  York  City  is  interstate  commerce. —  Millc  Prod.  P.  Assn.  v.  D.  L. 
&  W.  B.  Co.,  7  Inters.  Com.  E.  92. 

Transportation  between  two  points  in  New  York  State,  passing  en 
route  through  Pennsylvania,  is  not  interstate  commerce. —  Dillon  v. 
Erie  B.  Co.,  19  Misc.  (N.  Y.)  116,  43  N.  Y.  Supp.  320. 

A  railroad  commission  cannot  fa.  rates  for  transportation  between 
two  points  in  the  same  state,  if  the  route  traverses  a  neighboring  state. 
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—  State  V.  Ch.  8t.  P.  M.  &  0.  B.  Co.,  40  Minn.  267,  41  N.  W.  1047, 
3  L.  E.  A.  238. 

That  in  the  course  of  eontimious  transportation  from  one  point  to 
another  in  the  same  state,  goods  pass  through  a  portion  of  another 
state,  does  not  make  their  shipment  interstate  commerce  nor  remove 
such  shipment  from  the  domain  of  state  regulation. —  Seawell  v.  K.  G. 
Ft.  8.  &  M.  R.  Co.,  119  Mo.  222,  24  S.  W.  1002. 

The  fact  that  freight  being  shipped  between  two  points  in  the  same 
state  passes  in  transit  through  another  state,  does  not  make  it  interstate 
commerce  or  take  it  out  of  the  regulative  power  of  the  state. —  Common- 
wealth V.  Lehigh  Y.  B.  Co.,  129  Pa.  308,  18  Atl.  125. 

A  state  cannot  regulate  transportation  between  two  points  in  the 
same  state,  where  it  is  by  connecting  roads,  one  of  which  lies  wholly 
in  another  state. —  Sternberger  v.  Cape  Fear  &  Y.  Y.  B.  Co.,  29  S.  0. 
510,  7  S.  E.  836,  2  L.  E.  A.  105. 

[4]    Switching  of  cars. 

The  switching  of  cars  by  a  carrier  is  a  local  service  which  has 
no  reference  to  the  interstate  shipment,  even  though  the  goods  are 
intended  for  that.  The  charge  for  such  switching  is  not  a  part  of 
the  through  rate.—  Chicago,  M.  &  8t.  P.  B.  Co.  v.  Becker,  32  Fed.  849. 

Hay  was  shipped  to  East  St.  Louis  as  its  final  destination,  and  then 
sold  to  complainant. —  Held,  that  when  he  purchased  and  took  possession 
of  it,  the  contract  of  transportation  under  which  it  started  was  at  an 
end.  The  mere  fact  that  he  intended  to  send  it  on  to  some  interstate 
point  could  hardly  make  the  service  of  switching  that  car-load  to  its 
warehouse  an  act  of  interstate  transportation. —  8t.  L.  Hay  &  G.  Co. 
v.  C.  B.  &  Q.  R.  Co.,  11  Inters-.  Com.  E.  82. 

The  switching  of  cars,  empty  or  loaded  with  freight  ultimately 
to  be  consigned  interstate,  is  purely  local  and  under  state  regulation, 
until  after  such  cars  have  been  billed  to  their  destination. —  Larrabee 
Flour  Mills  V.  Mo.  Pac.  B.  Co.,  74  Kan.  808,  88  Pac.  72. 

[5]    Elevating,  veighing  and  discharging  grain. 

The  elevation  and  storing  of  grain  is  not  interstate  commerce. — 
Brass  v.  8toeser,  153  U.  R.  391,  14  Sup.  Ct.  E.  (U.  S.)  857,  affg.  s.  o. 
2  N.  Dak.  482. 

Elevating,  receiving,  weighing,  and  discharging  grain  is  not  inter- 
state commerce,  but  the  regulation  thereof  is  within  the  police  power 
of  the  BiaXe.—  Budd  v.  New  Yorh,  143  U.  S.  517,  12  Sup.  Ct.  E.  (U.  S.) 
468,  affg.  s.  0.  People  v.  Budd,  111  N.  T.  1,  22  N.  E.  670,  682. 

The  elevation  and  storing  of  grain  by  an  elevator  company  is  not 
interstate  commerce. —  Munn  v.  Illinois,  94  TJ.  S.  113,  affg.  s.  c.  69 
m.  80. 
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The  state  legislature  may,  in  exercise  of  its  police  power,  fix  tke 
maximum  charge  for  elevating,  receiving,  weighing  and  discharging 
grain  by  warehouses  and  elevators. — Matter  of  Annon,  50  Hun  (N.  Y.), 
413,  2  N.  Y.  Supp.  275. 

A  state  has  no  power  to  regulate  the  allowance  by  the  railroads  to 
terminal  elevators  of  certain  charges  on  shipments  of  grain  from  points 
in  Nebraska  to  points  outside,  for  the  services  of  such  elevators  are 
incident  to  interstate  commerce. —  State  v.  Omaha  Elev.  Co.,  —  Neb.  — , 
110  N.  W.  874. 

[6]    ^—  Other  accessorial  services. 

A  cab  service  maintained  by  the  Pennsylvania  Railroad  to  and  from  its 
Jersey  City  terminals  to  points  in  New  York,  the  charges  for  which 
are  separate  from  its  charges  for  train  transportation,  is  not  interstate 
commerce. —  Pennsylvania  R.  Co.  v.  Knight,  192  TJ.  S.  21,  24  Sup.  Ct. 
E.  (U.  S.)  202. 

Moving  goods  coming  from  another  state,  to  the  freight  warehouse, 
from  the  platform  on  which  they  are  put  on  arrival,  is  a  part  of  the  inter- 
state transportation. —  Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct.  E. 
(U.  S.)  664,  revg.  s.  c.  90  Iowa,  496,  58  N.  W.  887. 

Wharfage  is  not  interstate  commerce,  but  local  in  its  nature. —  Trans- 
portation Co.  v.  Parhershurg,  107  TJ.  S.  691,  2  Sup.  Ct.  E.  (U.  S.)  732. 

Where  a  stock  yard  is  located  partly  in  one  state  and  partly  in  another, 
the  passing  of  stock  to  and  fro  over  the  state  line,  in  the  yards,  for  con- 
venience in  feeding  and  handling,  does  not  impress  the  trafiic  with  the 
character  of  interstate  commerce. —  Cotiing  v.  Kansas  City  Stock  Yards 
Co.,  82  Fed.  839;  revd.  on  other  points,  183  U.  S.  79,  22  Sup.  Ct.  E. 
(U.  S.)  30. 

Icing  and  refrigeration  of  cars  for  interstate  transportation  is  a  part 
of  the  transportation  service,  not  merely  incident  to  it  or  local  in  its 
character.  Hence  it  is  imder  the  jurisdiction  of  the  Interstate  Com- 
merce Commission. —  Matter  of  Charges  for  Transportation  of  Fruit, 
11  Inters.  Com.  E.  129. 

[7]    What  railroads  are  engaged  in  interstate  commerce. 

A  railroad  lying  wholly  within  the  limits  of  one  state  entered  into  an 
agreement  to  receive  goods  under  through  bills  of  lading  and  to  par- 
ticipate in  through  rates  for  such  goods. —  Held,  that  by  this  arrange- 
ment it  became  a  continuous  line  for  interstate  shipment  and  thus  amen- 
able to  the  control  of  the  Interstate  Commerce  Commission  as  to  such 
through  transportation,  originating  or  taking  place  over  its  lines. — 
Cincinnati,  N.  0.  &  T.  P.  B.  Go.  v.  Interst.  Com.  Commission,  162  U.  S. 
184,  16  Sup.  Ct.  E.  (U.  S.)  700. 
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A  railroad  company  which  is  located  wholly  within  a  state  but  carries 
interstate  shipments  for  an  express  company  operating  over  its  lines 
is  engaged  in  interstate  commerce. — •  U.  8.  v.  Colorado  &  N.  W.  B.  Co., 
157  Fed.  342. 

A  railroad  wholly  within  one  state  is  engaged  in  interstate  commerce 
as  to  an  interstate  shipment  which  it  handles  as  a  connecting  carrier. — 
U.  8.  V.  Colorado  &  N.  W.  R.  Co.,  157  Fed.  342;  U.  8.  v.  Colorado  & 
N.  W.  B.  Co.,  157  Fed.  321;  U.  8.  v.  8tandard  Oil  Co.,  155  Fed.  305. 

Where  a  belt  line  railroad  operating  within  and  around  a  city  and 
wholly  within  a  state,  receives  shipments  of  interstate  freight  consigned 
to  or  from  local  shippers  on  through  bills  of  lading,  it  is,  as  to  such 
shipments,  subject  to  the  provisions  of  the  Interstate  Commerce  Act  as 
to  discrimination,  even  though  the  duty  to  furnish  switch  service  to  all 
shippers  grows  out  of  a  local  ordinance  and  a  state  statute. —  Interstate 
8tock-yards  Co.  v.  Indianapolis  U.  B.  Co.,  99  Fed.  472. 

The  interstate  shipment  of  freight  over  several  connecting  lines,  under 
a  through  rate,  etc.,  makes  a  road  subject  to  the  Interstate  Commerce 
Act,  even  though  its  line  lies  wholly  within  one  state  and  its  part  of  the 
joint  charge  is  its  regular  local  rate. —  U.  8.  ex  rel.  Interst.  Com.  Com- 
mission V.  Seaboard  B.  Co.,  82  Fed.  563. 

A  railroad  lying  wholly  within  a  state,  which  transports  freight, 
whether  coming  from  within  or  without  the  state,  solely  on  local  bills 
of  lading,  without  any  arrangements  with  connecting  carriers,  is  not 
engaged  in  interstate  commerce. —  U.  8.  v.  Ch.  K.  &  8.  B.  Co.,  81 
Fed.  783. 

A  railroad  lying  wholly  within  a  state,  which  transports  freight, 
whether  coming  from  within  or  withoi:t  the  state,  solely  on  local  bills 
of  lading,  under  a  special  contract  limited  to  its  own  line,  and  without 
dividing  charges  with  any  other  carriers  or  assuming  any  other  obliga- 
tions to  or  for  them,  is  not  amenable  to  the  Interstate  Commerce  Com- 
mission.— U.  8.  V.  Ch.  K.  &  8.  B.  Co.,  81  Fed.  783. 

A  railroad  company  whose  line  is  wholly  within  one  state,  and  which, 
although  it  accepts  freight  for  transportation  interstate,  never  issues 
bills  of  lading  to  points  beyond  its  own  line,  receives  no  freight  on 
through  bills  of  lading  and  has  no  arrangements;  with  other  roads  for  a 
division  of  charges  or  for  a  common  control  or  management,  is  not  under 
the  jurisdiction  of  the  Interstate  Commerce  Commission. —  Interst.  Com 
Com.  V.  Bellaire,  Z.  &  C.  R.  Co.,  77  Fed.  942. 

A  railway  wholly  within  the  bounds  of  a  single  state,  when  it  volun- 
tarily engages  as  a  common  carrier  in  interstate  commerce  by  making 
an  arrangement  for  a  continuous  carriage  or  shipment  of  goods,  is  sub- 
ject, so  far  as  such  traiEc  is  concerned,  to  the  Interstate  Commerce  Act. — 
Pennsylvania  Millers'  Assn.  v.  Phila.  &  B.  B.  Co.,  8  Inters.  Com.  E.  531. 
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A  short  road  wholly  within  one  state,  which  has  never  owned  any- 
rolling  stock,  but  is  used  by  companies  conducting  an  interstate  traffic 
in  coal,  is  subject  to  the  Interstate  Commerce  Act. —  Heck  v.  E.  Tenn. 
r.  &  O.  R.  Co.,  1  Inters.  Com.  E.  498,  7Y5,  1  I.  C.  C.  R.  495. 

18]    When  the  interstate  transportation  begins. 

A  dining  car  regularly  employed  in  interstate  traffic  does  not  cease 
to  be  so  when  in  the  yards,  pending  the  next  trip  of  its  train. — Johnson 
y.  So.  Pac.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  E.  (U.  S.)  158. 

When  a  commodity  has  been  delivered  to  a  common  carrier,  to  be 
transported  on  a  continuous  voj^age  or  trip  to  a  point  beyond  the  limits 
of  the  state  where  delivered,  the  character  of  interstate  or  foreign  com- 
merce attaches  thereto. —  Coe  v.  Erroll,  116  IT.  S.  517,  6  Sup.  Ct.  E. 
(U.  S.)  475,  afFg.  s.  c.  62  N.  H.  303;  The  Daniel  Ball,  10  Wall.  (U.  S.) 
557 ;  Ex  parte  Koehler,  30  Fed.  867 ;  In  re  Greene,  52  Fed.  113 ;  Houston 
Nav.  Co.  V.  Ins.  Co.,  89  Tex.  1,  32  S.  W.  889,  30  L.  E.  A.  713 ;  Missouri 
Pac.  R.  Co.  V.  Sherwood,  84  Tex.  125,  19  S.  W.  455,  17  L.  E.  A.  643n. 

Goods  intended  for  interstate  transportation  are  not  subjects  of  inter- 
state commerce  until  actually  started  in  course  of  transportation.  The 
carrying  of  them  to,  and  depositing  them  at,  a  depot,  is  no  part  of  such 
transportation.— Coe  v.  Erroll,  116  U.  S.  517,  6  Sup.  Ct.  E.  (U.  S.) 
475,  affg.  s.  c.  62  N.  H.  303. 

When  interstate  commerce  begins  is  determined  not  by  the  character 
of  the  commodity,  nor  by  the  intention  of  the  owner  to  transfer  it  to 
another  state  for  sale,  nor  by  his  preparation  of  it  for  transportation, 
but  by  its  actual  delivery  to  a  common  carrier  for  transportation,  or  the 
actual  commencement  of  its  transfer  to  another  state. —  U.  S.  v.  Boyer, 
85  Fed.  425 ;  In  re  Greene,  52  Fed.  104. 

It  is  a  serious  question  whether,  when  property  has  been  put  in  a  car 
"with  the  intent  of  shipping  it  outside  the  state,  it  has  not  already  com- 
m.enced  its  interstate  journey,  so  that  regulation  of  switching  charges 
for  it  is  an  interference  with  interstate  commerce. —  Chicago,  St.  P.  M. 
d  0.  B.  Co.  V.  Becker,  35  Fed.  883.  ^ 

A  car  being  hauled  from  one  of  the  carrier's  yards  to  another,  pre- 
paratory to  going  upon  the  main  line  bound  for  its  destination  in  another 
state,  is  engaged  in  interstate  commerce. —  U.  S.  V.  P.  C.  C.  &  St.  L.  R. 
Co.,  11  Inters.  Com.  E.  696. 

C9]    When  interstate  transportation  ends. 

Where  oil  shipped  interstate  in  tanks  is  stopped  at  a  point  for  the 
purpose  of  separation,  distribution  and  reshipment  to  fill  small  orders, 
there  is  a  termination  of  the  interstate  shipment. —  General  Oil  Co.  v. 
Crain,  209  TJ.  S!  211,  28  Sup.  Ct.  E.  (U.  S.)  475. 

An  interstate  shipment,  on  reaching  the  destination  specified  in  the 
original  contract  of  shipment,  so  far  loses  its  character  as  an  interstate 
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shipment  that  its  further  transportation  to  another  point  in  the  same 
state,  upon  the  directions  of  the  consignee,  is  controlled  by  the  laws  of 
the  state  and  not  by  the  Interstate  Commerce  Act. —  Gulf,  C.  &  8.  F. 
B.  Co.  V.  Texas,  204  U.  S.  403,  27  Sup.  Ct.  E.  (U.  S.)  360,  affg.  s.  c. 
97  Tex.  374,  78  S.  W.  495. 

Unless  Congress  has  provided  the  contrary,  goods  moving  in  interstate 
commerce  in  the  original  package  cease  to  be  such  commerce  only  after 
delivery  and  sale  so  long  as  they  remain  in  such  original  package. —  Eey- 
man  v.  8o.  B.  Co.,  203  U.  S.  270,  27  Sup.  Ct.  E.  (U.  S.)  104. 

Where  coal,  transported  from  another  state,  has  not  been  delivered  to 
the  consignee,  but  remains  on  the  tracks  of  the  railroad  in  the  condition 
in  which  it  was  originally  brought  from  the  other  state,  the  interstate 
transportation  has  not  yet  been  completed. —  McNeill  v.  So.  B.  Co.,  202 
U.  S.  543,  26  Sup.  Ct.  E.   (U.  S.)  722. 

Cattle  shipped  for  sale  to  stockyards  in  the  same  state  as  the  point  of 
shipment,  with  the  expectation  that  they  will  end  their  transit,  after 
sale,  in  another  state,  and  actually  doing  so,  with  only  the  interruption 
necessary  to  find  a  purchaser  at  the  stockyards,  are  subjects  of  inter- 
state commerce  fronx  the  time  of  shipment. —  Swift  v.  U.  8.,  196  U.  S, 
376,  25  Sup.  Ct.  E.  (U.  S.)  276. 

Coal  stored  in  a  car  in  which  it  originally  started  on  its  interstate 
transit,  is  still  under  exclusive  federal  regulation. — Austin  v.  Tennessee, 
179  U.  S.  343,  21  Sup.  Ct.  E.  (U.  S.)  132. 

An  article  of  interstate  commerce  remains  wholly  free  from  state 
regulation  as  long  as  it  is  in  the  original  package. — Austm  v.  Tennessee, 
179  U.  S.  343,  21  Sup.  Ct.  E.  (U.  S.)  132;  Schollenberger  v.  Pennsyl- 
vania, 171  U.  S.  1,  18  Sup.  Ct.  E.  (U.  S.)  757,  revg.  s.  c.  170  Pa.  284, 
33  Atl.  85,  30  L.  E.  A.  396;  Bhodes  v.  Iowa,  170  U.  S.  413,  18  Sup.  Ct. 
E.  (U.  S.)  664,  revg.  s.  o.  90  Iowa,  496,  58  N.  W.  887,  24  L.  E.  A.  245; 
Scott  V.  Donald,  165  IT.  S.  58,  17  Sup.  Ct.  E.  (U.  S.)  265;  Emert  v. 
Missouri,  156  U.  S.  296,  15  Sup.  Ct.  E.  (IT.  S.)  367,  affg.  s.  c.  103  Mo. 
241,  15  S.  W.  81,  11  L.  E.  A.  219;  Leisy  v.  Hardin,  135  U.  S.  100,  10 
-Sup.  Ct.  E.  (U.  S.)  681,  revg.  s.  c.  78  Iowa,  286,  43  N.  W.  188;  Southern 
B.  Co.  V.  Greenshoro  I.  &  G.  Co.,  134  Fed.  82;  affd.  202  U.  S.  543,  28 
Sup.  Ct.  E.  (U.  S.)  722;  McGwigan  v.  B.  Co.,  95  N.  C.  42S. 

Carloads  of  coal  shipped  interstate  remain  subjects  of  interstate  com- 
merce until  delivered  to  the  consignee. —  Southern  B.  Co.  v.  Greensboro 
I.  &  C.  Co.,  134  Fed.  83 ;  afid.  203  U.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  722. 

Cattle  shipped  fromj  points  without  a  state,  consigned  to  stockyards 
within  the  state,  are  the  subjects  of  interstate!  commerce  antl  so  remain 
until  they  reach  their  destination  and  are  sold  and  mingled  Avith  the  mass 
of  state  property. —  Cotting  v.  Kansas  City  Stock  Yards  Co.,  82  Fed.  839; 
revd.  on  other  points,  183  U.  S.  79,  22  Sup.  Ct.  E.  (U.  S.)  30. 
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A  shipper  billed  goods  from  a  point  without  a  state  to  a  point  within 
said  state,  and  then,  without  opening  the  car,  reshipped  to  another  point 
■within  said  state  consigned  to  himself.  When  the  first  shipment  was 
made,  the  last  point  was  the  intended  final  point  of  destination. —  Held, 
that  the  transportation  was  an  interstate  shipment  so  that  the  railroad 
could  not  be  compelled  to  carry  between  the  last  two  mentioned  points 
at  a  rate  fixed  under  state  legislation. —  Porter  v.  St.  L.  8.  W.  B., 
19,  Ark.  182,  95  S.  W.  453. 

Where  coal  was  brought  from  Pennsylvania  and  stored  in  New  Jersey, 
to  be  sold  and  delivered  as  contracts  for  that  purpose  were  consummated, 
no  definite  point  of  trans-shipment  being  known,  and  the  purchaser  being 
imknown,  such  coal  was  not  deemed  to  be  coal  in  interstate  commerce. — 
Lehigh  &  \Y.  Goal  Co.  v.  Borough  of  Junction,  —  N.  J.  L.  — ,  66 
Atl.  923. 

£10]    Extent  of  state  and  federal  regulative  po-wer. 

What  acts  constitute  a  regulation  of  interstate  commerce, —  see  post, 

notes    [13]-[17]. 
State  and  federal  statute  dealing  with  same  suhject, —  see  post,  note 

[19]. 
General  power  to  regulate  property  devoted  to  puhlic  use, —  see  ante, 

§  1,  notes  [l]-[22]. 
General  scope  of  police  power  of  the  state, —  see  ante,  §  1,  note  [2]. 
Exemptions   from  puhlic   control, —  see   ante,   §    1,  notes    [16]-[21]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
State  or  federal  control  over'  switching  charges, —  see  post,  §  27,  note 

[14]. 
Power  of  state  to  compel  transfer  of  interstate  shipments  to  connect- 
ing lines, —  see  post,  §  35,  note   [10]. 
Power   of  state   to   regulate   limitaiion   of   liability, —  see   post,    §    38, 

note   [12]. 
Extent  of  state  and  federal  power  over  hills  of  lading, —  see  post,  §  38, 

note   [13]. 

A  law  passed  within  the  acknowledged  power  of  a  state  is  not  uncon- 
stitutional becausJe  it  may  indirectly  affect  interstate  commerce. —  Ashell 
T.  Kansas,  209  TJ.  S.  251,  28  Sup.  Ct.  E.  (IT.  S.)  485,  affg.  s.  o.  60 
Zan.  51. 

Congress  has  power  to  regulate  the  relation  of  master  and  servant  to 
the  extent  that  regulations  adopted  by  Congress  on  that  subject  are 
solely  confined  to  interstate  commerce. —  The  Employers'  Liahility 
Cases,  207  U.  S.  463,  28  Sup.  Ct.  E.  (U.  S.)  141. 

A  state,  in  the  exercise  of  its  police  authority,  may  confer  on  an  ad- 
ministrative agency  the  power  to  make  reasonable  regulations  as  to  the 
place,  manner  and  time  of  delivery  of  merchandise  moving  in  the  chan- 
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nels  of  interstate  commerce,  but  any  such  regulation  which  directly 
burdens  interstate  commerce  is  not  within  the  power  of  the  state. — 
McNeill  V.  So.  B.  Co.,  202  U.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  722. 

Although  a  railroad  is  largely  engaged  in  interstate  commerce,  it  is 
subject  to  state  regulation  as  to  any  of  its  service  performed  wholly 
■within  a  state  and  not  as  a  part  of  interstate  commerce. —  Pennsylvania. 
B.  Go.  V.  Knight,  192  U.  S.  21,  24  Sup.  Ct.  R.  (U.  S.)  202. 

An  inspection  law  affecting  interstate  commerce  is  not  for  that  reason 
invalid  unless  it  is  in  conflict  with  an  act  of  Congress  or  is  an  attempt 
to  a-egnilate  interstate  commerce. — Patapsco  Guano  Co.  v.  N.  C.  Board, 
171  U.  S.  345,  18  Sup.  Ct.  E.  (U.  S.)  862,  affg.  52  Fed.  609;  McLean 
V.  Denver  &  B.  G.  B.  Co.,  203  U.  S.  38,  27  Sup.  Ct.  E.  (U.  S.)  1. 

A  carrier  exercising  his  calling  in  a  particular  state,  though  engaged 
in  interstate  commerce,  is  answerable  according  to  the  laws  of  the  state, 
for  acts  of  non-feasance  and  mis-feasance  committed  within  its  limits. — 
Chicago,  M.  &  8t.  P-  B.  Co.  v.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  E. 
(U.  S.)  289,  affg.  s.  c.  95  Iowa,  260,  63  N.  W.  692. 

The  power  of  Congress  over  interstate  commerce  includes  the  pre- 
vention of  any  interference  or  obstruction  of  interstate  commerce. — 
In  re  Dels,  158  U.  S.  564,  15  Sup.  Ct.  E.  (TJ.  S.)  900. 

A  Texas  statute  made  it  unlawful  for  a  railroad  to  collect  a  greater 
sum  than  is  specified  in  the  bill  of  lading.  Interst.  Com.  Act,  §  6,  for- 
bids the  charging  of  more  or  less  than  is  specified  in  the  published 
schedules. —  Held,  that  the  federal  statute  controls  as  to  interstate  ship- 
ments.— Gulf,  C.  &  S.  P.  B.  Co.  V.  Hefley,  158  U.  S.  98,  15  Sup.  Ct.  E. 
(TJ.  S.)   802. 

That  a  railway  is  incorporated  under  a  federal  statute  and  charter,  and 
derives  therefrom  the  power  to  charge  and  collect  tolls  and  rates  for 
transportation,  does  not  remove  it  from  the  operation  of  the  act  of  the 
Texas;  legislature  creating  a  railroad  commission,  as  to  business  wholly 
within  the  state. —  Beagan  v.  Mercantile  Trust  Co.,  154  U.  S.  413,  14 
Sup.  Ct.  E.   (U.   S.)   1060. 

The  authority  of  a  state  is  limited  to  fixing  charges  on  such  channels 
of  commerce  as  are  exclusively  within  its  territory. —  Covington  &  C 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  14  Sup.  Ct.  E.  (U.  S.)  1087. 

A  railroad  corporation  of  one  state,  by  leasing  a  railroad  in  another 
state,  subjects  itself  to  such  local  legislation  in  the  latter  state  as  would 
have  been  applicable  to  the  corporation  owning  the  road,  if  no  lease  had 
been  made.—  Stone  v.  III.  Cent.  B.  Co.,  116  U.  S.  347,  6  Sup.  Ct.  E. 
(U.  S.)  348,  388,  1791. 

Nothing  can  be  done  by  a  state  which  will  operate  as  a  burden  on 
the  interstate  business  of  a  carrier,  or  impair  the  usefulness  of  its 
facilities  for  interstate  traffic. —  Stone  v.  Farmers'  L.  &  T.  Co.,  116 
U.  S.  307,  6  Sup.  Ct.  E.  (U.  S.)  334,  338,  1191. 
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A  state  has  power  to  limit  the  amount  of  charges  by  railroad  com- 
panies for  the  transportation  of  persons  and  property  within  its  own 
jurisdiction,  unless  restrained  by  some  contract  in  the  charter  or  unless 
what  is  done  amounts  to  a  regulation  of  foreign  or  interstate  com- 
merce.—Sione  V.  Farmers'  L.  &  T.  Co.,  116  U.  S.  307,  6  Sup.  Ct.  E. 
(U.  S.)   334,  388,  1191. 

For  the  purpose  of  promoting  a  consolidation  between  a  railroad  or- 
ganized under  the  laws  of  Wisconsin  and  one  organized  under  the  laws 
of  Illinois,  the  legislature  of  Wisconsin  passed  an  act  providing  that 
the  consolidated  company  should  remain  subject  to  the  laws  of  Wiscon- 
sin and  Illinois,  respectively,  and  should  have  the  same  privileges  as 
though  the  consolidation  had  not  taken  place;  provided  that  the  laws  of 
Illinois  should  have  no  effect  in  Wisconsin. —  Held,  that  the  new  com- 
pany was  subject  to  legislative  control  in  Wisconsin  in  the  same  manner 
as  the  original  Wisconsin  corporation,  and  the  fact  that  an  act  regulating 
the  fares  and  freights  in  Wisconsin  so  far  as  they  are  of  domestic  con- 
cern may  incidentally  affect  interstate  commerce  does  not  make  the  act 
invalid,  in  the  absence  of  any  regulation  by  Congress. —  Peik  v.  Ch.  & 
N.  W.  B.  Co.,  94  U.  S.  164. 

All  commercial  action  within  the  limits  of  a  state,  and  which  does 
not  extend  to  any  other  state  or  foreign  country,  is  exclusively  under 
state  regulation. —  The  Passenger  Cases,  7  How.  (U.  S.)  283,  revg.  s.  c. 
4  Denio  (N.  T.),  4Y5,  4  Mete.  (Mass.)  283. 

The  completely  internal  commerce  of  a  state  may  be  considered  as 
reserved  to  the  regulation  of  the  state  itself. —  Gibbons  v.  Ogden,  9 
Wheaton  (F.  S.),  1,  revg.  lY  Johns.  (N.  T.)  488. 

Congress  has  the  unlimited  power  to  regulate  interstate  commerce, 
and  if  that  power  cannot '  be  effectually  exercised  without  affecting 
interstate  commerce,  then  Congress  may  undoubtedly  in  that  sense 
regulate  intersrtate  commerce  so  far  as  necessary  to  fully  and  effectually 
regulate  the  interstate  trafBc. —  TJ.  8.  v.  Colorado  &  N.  W.  R.  Co., 
157  Fed.  321. 

In  prescribing  the  terms  on  which  a  foreign  corporation,  engaged  in 
both  interstate  and  intrastate  commerce,  may  do  business  within  a  state, 
the  latter  may  make  regulations  or  may  impose  conditions  and  restric- 
tions which  amount  to  a  regulation  of  the  intrastate  conunerce  to  be 
carried  on  by  such  corporation,  but  not  of  its  interstate  commerce. — 
Butler  Bros.  Co.  v.  U.  S.  Ruhher  Co.,  156  Fed.  1. 

Any  prohibition,  obstruction  or  burden  on  interstate  commerce  by  a 
state  by  any  method  is  unconstitutional.  Interstate  commerce  may  not, 
directly  or  indirectly,  be  regulated  by  a  state. —  Butler  Bros.  Co.  v.  U.  8. 
Rubber  Co.,  156  Fed.  1.  , 

Congress  may  take  the  regulation  of  safety  appliances  and  employers' 
liability,  as  to  common  carriers,  entirely  out  of  the  scope  of  state  regu- 
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lation,  even  as  to  carriers  and  employees  engaged  in  both  state  and  inter- 
state traffic— Ze%  V.  Ot.  Northern  B.  Co.,  152  Fed.  211. 

That  the  employees  engaged  in  interstate  traffic  also  Handle  intrastate 
traffic,  does  not  destroy  the  power  of  Congress  to  enact  employers'  lia- 
bility and  safety  appliance  laws  for  their  protection. —  Snead  v.  Central 
of  Ga.  B.  Co.,  151  Fed.  608. 

TJnlil  an  article  shipped  interstate  ceases  to  be  interstate  commerce, 
Congress  having  assumed  to  regulate  such  commerce,  no  state  regu- 
lations can  apply. —  Southern  B.  Co.  v.  Greensboro  I.  &  C.  Co.,  134 
Fed.  82;  affd.  202  U.  S.  543;  Gulf,  G.  &  S.  F.  B.  Co.  v.  Hefley,  158  TJ.  S. 
98,  15  Sup.  Ct.  E.  (TJ.  S.)  802;  Gulf,  C.  &  8.  F.  B.  Co.  v.  Miami  8.  8. 
Co.,  86  Fed.  407;  Interst.  Com.  Commission  v.  C.  B.  &  Q.  B.  Co.,  186 
U.  S.  320,  22  Sup.  Ct.  R.  (U.  S.)  824. 

The  application  of  local  freight  rates  as  instrumentalities  of  warfare 
between  railroads  as  to  interstate  or  foreign  through  freights,  unless 
such  rates  are  actually  reasonable  for  the  services  rendered,  is  clearly 
within  the  ban  of  the  national  law,  even  though  the  railroad  lies  wholly 
within  one  state. —  Augusta  8.  B.  Co.  v.  Wrightsville  &  T.  B.  Co.,  74 
Fed.  522. 

Any  regulation  of  an  interstate  shipment  by  a  state  law  is  invalid. — 
Baird  v.  Si.  L.  I.  M.  &  8.  B.  Co.,  41  Fed.  592. 

A  state  cannot  regulate  rates,  etc.,  on  that  part  of  a  continuous  inter- 
state shipment  which  lies  wholly  within  that  state. —  Louisville  &  N.  B. 
Co.  V.  B.  B.  Commission  of  Tenn.,  19  Fed.  679. 

A  state  cannot  make  a  regulation  of  interstate  commerce  by  exercising 
its  power  over  corporations  of  its  own  creation,  if  it  permits  them  to 
engage  in  interstate  commerce.  Possibly  it  may  bind  the  corporations 
permitted  to  engage  in  interstate  commerce  to  schedules  of  rates  agreed 
upon  by  them;  hut  this  is  binding  only  by  force  of  the  contract  of  the 
carrier  to  be  so  bound,  and  not  as  a  regulation  of  the  rates  under  any 
municipal  power  of  the  states  over  commerce.  A  regulation  of  interstate 
commerce,  as  such,  is  as  invalid  in  a  charter  as  in  any  state  statute. — 
Louisville  &  N.  B.  Co.  v.  B.  B.  Commission  of  Tenn.,  19  Fed.  679. 

A  state  cannot  regulate  the  transportation  of  merchandise  from  a 
place  in  one  state  to  a  place  in  another. —  Kaeiser  v.  111.  Cent.  B.  Co., 
18  Fed.  151. 

A  state  board  cannot  regulate  transportation  by  an  ocean  route  be- 
tween two  points  in  the  same  state. —  Pacific  Coast  8s.  Co.  v.  Board  of 
B.  B.  Comrs.,  18  Fed.  10. 

The  California  Board  of  Railroad  Commissioners  has  no  power  to  reg- 
ulate or  interfere  with  the  transportation  of  persons  or  merchandise  by 
a   steamship   company  between  ports  within   the   state,   if   they  are  in 
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■transit  to  or  from  other  states,  or  if  the  transportation  consists  of  voyages 
■upon  the  ocean,  bringing  the  steamships  under  the  control  of  Congress. — 
Pacific  Coast  8s.  Co.  v.  Board  of  R.  B.  Comrs.,  9  Sawyer  (TJ.  S.),  253. 

The  power  of  the  federal  government  to  regulate  interstate!  commerce 
cannot  be  narrowed  or  encroached  \ipon  by  state  authority,  either  directly 
or  indirectly.  State  action  will  always  be  treated  with  the  highest 
deference  and  respect,  but  cannot  be  allowed  to  control  in  matters  within 
the  federal  jiirisdiction.  That  one  or  more  states  have  adopted  a  par- 
ticular regulation  as  to  carload  lots,  etc.,  is  not  a  reason  for  applying  it 
to  interstate  traffic  if  it  does  not  seem  just  and  politic. —  Leonard  v.  Ch. 
S  A.  R.  Co.,  2  Inters.  Com.  K.  416,  491,  599,  3  I.  C.  C.  E.  241. 

Although  it  is  the  general  rule  that  a  contract  for  the  transportation 
■of  goods  from  one  state  to  another  is  governed  by  the  law  of  the  place 
where  it  is  made,  such  rule  can  have  no  application  where  the  subject 
matter  of  the  contract  is  one  of  national  cognizance  and  Ccjngress  has 
•assumed  exclusive  control  of  it  by  enacting  a  law  for  its  complete 
regulation. —  Southern  R.  Co.  v.  Harrison,  119  Ala.  539,  23  So.  552, 
43  L.  R.  A.  385. 

A  state  may  regulate  discrimination  in  rates  on  shipments  beginning 
■within  that  state,  even  though  such  shipments  are  into  other  states. — 
People  V.  Wabash,  St.  L.  &  P.  R.  Co.,  104  111.  476;  afid.  105  El.  236. 

A  railroad  built  tinder  the  authority  of  a  state,  whether  an  interstate 
carrier  or  not,  must,  so  long  as  Congress  does  not  interfere,  submit  to 
reasonable  local  regulations  in  the  use  of  its  property. —  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  V.  Hartford  City,  —  Ind.  — ,  82  N.  E.  Y87. 

That  a  railroad  is  engaged  in  interstate  commerce,  does  not  put  it 
beyond  state  regulation  as  to  all  business  done  therein  not  directly  con- 
nected with  commerce  between  the  states. —  McGuire  v.  C.  B.  &  Q.  R. 
Co.,  131  Iowa,  340,  308  N.  W.  902. 

Eegulation  in  respect  to  the  transfer  of  freight  or  passengers  in  their 
transit  from  one  state  to  another  upon  railroads,  or  in  respect  to  rail- 
roads engaged  in  the  transportation  of  interstate  commerce,  is  a  regula- 
tion of  interstate  commerce  and  the  power  to  make  such  regulations  is 
vested  in  Congress. —  Council  Bluffs  v.  K.  C.  St.  J.  &  B.  R.  Co.,  45 
Iowa,  338. 

Eegulation  of  ferry  rates  between  New  York  and  New  Jersey  is  not 
within  the  power  of  either  state. —  New  York  C.  &  H.  R.  R.  Co.  v.  Board 
■of  Freeholders,  74  N.  J.  L.  367,  65  Atl.  860. 

If  the  installing  of  a  connecting  switch  to  facilitate  the  transfer  of 
cars  from  one  road  to  another*  at  an  intersection  point,  would  facilitate 
both  interstate  and  intrastate  traffic,  either  the  federal  or  state  commis- 
sion may  order  such  switch. —  Jacobson  v.  Wisconsin,  M,  &  P.  R.  Co., 
71  Minn.  519,  74  N.  W.  893. 
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That  the  tracks  of  a  carrier  extend  into  another  state  and  that  it 
does  interstate  business,  does  not  relieve  it  from  state  regulation  as  to 
shipments  beginning  and  ending  within  the  state. —  Missouri  Pac.  R. 
Co.  V.  Sherwood,  84  Tex.  125,  19  S.  W.  455,  17  L.  E.  A.  643. 

A  state  can  make  no  law  regulating  the  rate  for  carriage  of  goods 
between  that  state  and  another  state,  although  the  regulation  be  con- 
strued as  applying  only  to  so  much  of  the  line  of  transit  as  lies  within 
its  own  borders.—  Gulf,  C.  &  S.  F.  B.  Go.  v.  Bwyer,  Y5  Tex.  5Y2,  12 
S.  W.  1001.  Y  L.  E.  A.  478. 

The  sole  power  to  prescribe  the  rules  by  which  interstate  commerce 
shall  be  governed  is  vested  in  Congress. —  Barnhard  Bros.  v.  Morrison, 
13  Tex.  Ct.  E.  168,  87  S.  W.  376. 

[11]    Effect    of    failure    of    Congress    to    exercise    its    regulative 
potrers. 

The  transportation  of  live  stock  from  one  state  to  another  is  inter- 
state commerce,  and  when  the  entire  subject  of  such  transportation  is. 
taken  under  direct  national  supervision,  all  local  or  state  regulations  in 
respect  of  such  matters  and  covering  the  same  ground  will  cease  to 
have  any  force,  whether  formerly  abrogated  or  not.  The  power  which 
the  states  might  thus  exercise  in  the  absence  of  congressional  action  is 
in  this  way  suspended  until  national  control  is  abandoned,  if  ever,  and 
the  subject  thereby  returned  to  the  power  of  the  states. —  Beid  v.  Col- 
orado, 187  U.  S.  137,  23  Sup.  Ct.  E.  (TJ.  S.)  92. 

In  the  absence  of  congressional  legislation  on  the  subject  the  states 
may  regulate  the  consolidation  of  interstate  railway  corporations. — 
Boardman  v.  L.  S.  &  M.  S.  R.  Co.,  84  N.  T.  157. 

Until  Congress  has  passed  laws  on  a  given  subject,  under  the  powers 
conferred  by  the  commerce  clause,  the  state  may  pass  regulative  legis- 
lation.—PAeZps  v.  Bacey,  60  K  Y.  10,  affg.  s.  c.  5  Daly  (N.  Y.),  235. 

A  statute  which  incidentally  afiects  interstate  commerce  is  valid, 
unless  it  is  clearly  shown  that  Congress  has  legislated  on  the  same 
subject.— .4 merico-n  Exp.  Co.  v.  So.  Ind.  Exp.  Co.,  167  Ind.  292,  78  N.  E. 
1021. 

All  interstate  and  foreign  traffic  is  under  the  exclusive  control  of 
Congress,  and  even  if  Congress  has  not  seen  fit  to  prescribe  any 
specific  rules  to  govern  interstate  commerce,  that  does  not  affect  the 
question.— Hardy  \.  A.  T.  £  S.  P.  R.  Co.,  32  Kan.  698,  5  Pac.  6. 

The  jurisdiction  of  Congress  to  regulate  interstate  commerce  is  not 
conferred  upon  the  states  merely  by  a  failure  of  Congress  to  act  as 
to  such  matters. —  Railroad  Comrs.  v.  R.  Co.,  22  S.  C.  220. 

The  commercial  power  of  Congress  is  exclusive  of  the  state  authority 
only  when  the  subjects  upon  which  it  is  exerted  are  national  in  their 
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character  and  admit  and  require  uniformity  of  regulations  applying 
alike  in  all  states,  and  when  the  subjects  within  that  power  are  local 
in  their  nature  and  operation,  or  constitute  mere  aids  to  commerce, 
the  states  may  provide  for  their  regulation  until  Congress  intervenes 
and  supersedes  their  action. —  St.  Louis  8.  W.  B.  Co.  v.  Arh.  &  T. 
Grain  Co.,  15  Tex.  Ct.  K.  372,  95  S.  W.  656. 

[12]    Extent  of  police  po-wer  of  states. 

Review  of  acts  done  pursuant  to  police  power, —  see  ante,  §  23,  note  [8]. 

While  a  state  may,  in  the  exercise  of  its  police  authority,  confer 
upon  an  administrative  agency  the  power  to  make  many  reasonable 
regulations  concerning  the  places,  manner  and  time  of  delivery  of 
merchandise  moving  in  the  channels  of  interstate  commerce,  any  regu- 
lation of  such  subject  made  by  the  state  or  under  its  authority,  which 
directly  burdens  interstate  commerce,  is  a  regulation  of  interstate 
commerce  and  repugnant  to  the  U.  S.  Constitution. —  McNeil  v.  So.  B. 
Co.,  202  TJ.  S.  543,  26  Sup.  Ct.  E.  (TJ.  S.)  722. 

A  state  may  make  all  needful  regulations  of  a  police  character  for 
the  government  of  railroad  companies  while  operating  their  roads 
within  the  state.— Stone  v.  Farmers'  L.  &  T.  Co.,  116  U.  S.  307,  6 
Sup.  Ct.  E.  (U.  S.)  334,  388,  1191. 

Wliere  a  state  police  regulation  has  for  its  main  purpose  the  promo- 
tion of  the  welfare  of  its  citizens,  it  is  not  invalid  although  it  may 
incidentally  affect  interstate  commerce. —  Logan  v.  Postal  T.  &  C.  Co., 
157  Fed.  570. 

A  fencing  act  is  a  police  regulation  to  which  railroads  are  subjected 
by  the  sovereignty  of  the  state. —  Ohio  &  M.  B.  Co.  v.  Bussell,  115  111.  52, 
3  N.  E.  561. 

In  the  exercise  of  police  powers,  a  state  may  enact  laws  which, 
though  they  affect  commerce  between  states,  are  not  to  be  considered 
regulations  of  that  commerce  within  the  meaning  of  the  TJ.  S.  Con- 
stitution.— Gulf,  C.  &  S.  F.  R.  Co.  V.  Dwyer,  75  Tex.  572,  12  S.  W. 
1001,  7  L.  E.  A.  478. 

[1.3]    What   acts   constitute   a  regulation   of   interstate    commerce 
—  In  general. 

General  extent  of  state  and  federal  control, —  see  ante,  note  [10]. 
Rules  of  construction, —  see  post,  note  [18]. 

State  statutes  not  to   he  construed  as  applying  to  interstate   com- 
merce,—  see  ix)st,  note  [18.] 

A  state  act,  providing  that  it  shall  be  imlawful  for  any  person,  not 
authorized  by  the  act,  to  sell  or  transfer  the  whole  or  any  part  of  a 
ticket  or  other  evidence  of  the  holder's  right  to  travel,  is  not  a  regula- 
tion of  interstate  commerce. —  Fry  v.  State,  63  Ind.  552. 
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Every  regulation  wliicli  is  an  impediment  to  celerity  in  tlie  trans- 
portation of  passengers  or  freight  imposes  a  burden  on  commerce, 
and  every  such  regulation  of  interstate  commerce  is  void,  if  undertaken 
by  a  state.—  Council  Bluffs  v.  E.  C.  St.  J.  &  B.  B.  Co.,  45  Iowa,  338. 

Every  obstacle  to  transportation  and  every  burden  laid  upon  it  by 
legislative  authority  is  "regulation." — Bailroad  Oomrs.  V.  B.  Co.,  22 
S.  C.  220. 

[14]    .^—Statutes  relating  to  rates  and  charges. 

Long  and  short  haul  statute  as  a  regulation  of  interstate  commerce, — 
see  post,  §  36,  note  [9]. 

While  a  state  regulation  forbidding  discrimination  in  rates  within 
the  state  may  affect  commerce  generally,  such  a  result  is  too  remote 
to  be  regarded  as  an  interference  with  interstate  commerce. —  Louis- 
ville &  N.  B.  Co.  V.  Kentucky,  183  U.  S.  503,  22  Sup.  Ct.  E.  (U.  S.)  95. 

Mileage  book  statutes  applying  only  to  transportation  wholly  within 
the  state,  are  not  regulations  of  interstate  conamerce  but  are  a  valid 
exercise  of  the  regulative  power  of  the  state. —  Purdy  v.  Erie  B.  Co., 
162  K  T.  42,  56  N.  E.  503,  48  L.  E.  A.  669,  affg.  s.  c.  33  App.  Div. 
(N.  1.)  643,  54  N.  Y.  Supp.  1114. 

An  Indiana  act  permitting  shippers  to  recover  excessive  charges  on 
shipments  beginning  within  the  state  but  going  interstate,  is  valid, 
and  not  a  regulation  of  interstate  commerce. —  Chicago,  St.  L.  &  P. 
B.  Co.  v.  Wolcott,  141  Ind.  267,  39  N.  E.  451. 

It  is  not  sufEcient  objection  to  a  state  statute  compelling  the  issuance 
of  mileage  books,  that  it  may  incidentally  affect  commerce  between 
the  states,  if  it  does  not  attempt  to  regulate  such  commerce. —  Attorney- 
General  V.  Old  Colony  B.  Co.,  160  Mass.  62,  35  N.  E.  252,  22  L.  E.  A. 
112. 

A  statute  of  Maryland  providing  that  the  defendant  road  should  not 
after  a  certain  date  permit  its  tracks  to  connect  with  those  of  the 
B.  &  O.  E.  Co.,  unless  the  latter  road  should,  before  that  date,  so 
arrange  its  freight  charges  upon  coal  delivered  to  it  from  the  defendant 
road  for  shipment  over  its  lines  that  the  combined  charges  of  the 
two  roads  should  not  exceed  the  lowest  total  freight  charges  upon 
coal  shipped  to  the  same  destination  over  the  line  of  the  B.  &  O.,  or 
roads  leased  or  operated  by  it  from  any  point  in  Pennsylvania  or  West 
Virginia  which  was  as  far  distant  from  such  destination  as  the  point 
at  which  such  coal  is  delivered  to  the  defendant,  is  invalid  as  a  state 
regulation  of  interstate  commerce. —  State  v.  Cumherland  &  P.  B.  Co., 
— Md.  — ,  66  Atl.  458. 

An  act  fixing  a  maximum  rate  of  2%  cents  per  mile  for  passenger 
transportation   is   not  unconstitutional   as   regulating   interstate   com- 
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merce,  if  it  applies  only  to  trips  wholly  within  the  state. —  Commis- 
sioner of  Railroads  v.  Wahash  R.  Co.,  123  Mich.  669,  82  N.  W.  526; 
afid.  126  Mich.  113,  85  N.  W.  466. 

A  state  statute  which  provides  that  any  carrier  which  charges  "  any 
greater  toll  or  compensation  for  the  transportation,  receipt,  handling," 
etc.,  "  of  goods  or  merchandise  in  violation  of  the  provisions  of  this 
act,"  shall  forfeit  a  certain  sum,  is  void  in  so  far  as  it  attempts  to 
fix  rates  on  interstate  shipments. —  Jennings  v.  Big  Sandy  <&  C.  B.  Co., 
—  W.  Va.  — ,  57  S.  E.  2Y2. 

[15]    Statutes  and  orders  relating  to  service,  facilities  and  ac- 
commodations. 

Compelling  erection  of  tracks  to  facilitate  transfer  of  cars,  freight 
and  passengers  hetween  connecting  carriers  not  a  regulation  of 
interstate  commerce, —  see  post,  §  35,  note   [10]. 

Whether  statute  requiring  furnishing  of  cars  is  a  regulation  of 
interstate   commerce, —  see  post,   §   37,  note   [14]. 

Any  command  of  a  state,  whether  made  .directly  or  through  the  in- 
strumentality of  a  railroad  commission,  which  orders,  or  the  necessary 
effect  of  which  is  to  order  the  stopping  of  an  interstate  train  at  a  given 
station,  is  void  if  it  directly  regulates  interstate  commerce. —  Atlantic 
C.  L.  R.  Co.  V.  Wharton,  207  U.  S.  328,  28  Sup.  Ct.  R.  (U.  S.)  121, 
revg.  s.  c.  74  S.  C.  80,  54  S.  E.  224. 

When  an  order  made  under  state  authority,  requiring  the  stopping  of 
an  interstate  train  at  a  named  point,  is  assailed  as  an  attempted  state 
regulation  of  interstate  commerce,  the  question  whether  such  order  ia 
void  as  a  direct  regulation  of  such  commerce  may  he  tested  by  consider- 
ing the  nature  of  the  order,  the  character  of  the  interstate  train  to  which 
it  applies,  its  necessary  and  direct  effect  upon  the  operation  of  such 
train  and  the  adequacy  of  the  local  facilities  existing  at  the  station 
where  the  interstate  train  has  been  commanded  to  stop. — -Atlantic  C.  L. 
B.  Co.  V.  Wharton,  207  TJ.  S.  328,  28  Sup.  Ct.  E.  (U.  S.)  121,  revg.  s.  c, 
74  S..C.  80,  54  S.  E.  224. 

If  a  railroad  is  furnishing  a  locality  with  proper  facilities,  an  order 
of  a  state  commission  that  it  stop  more  trains  there,  including  inter- 
state trains,  is  an  unlawful  interference  with  interstate  commerce, 
but  not  otherwise. —  Mississippi  R.  Commission  v.  III.  Cent.  B.  Co., 
203  U.  S.  335,  27  Sup.  Ct.  R.  (U.  S.)  90. 

An  order  of  the  North  Carolina  Corporation  Commission  requiring 
a  railroad  to  deliver  cars  from  another  state  to  the  consignee  on  a 
private  siding  beyond  its  own  right  of  way  is  a  burden  on  interstate 
commerce,  and  hence  void. —  McNeill  v.  8o.  B.  Co.,  202  U.  S.  543,  26 
Sup.  Ct.  E.  (U.  S.)  722. 
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A  state  statute  requiring  the  furnishing  of  cars  upon  application, 
having  been  construed  by  the  courts  of  that  state  to  apply  to  applica- 
tions for  cars  for  shipments  out  of  the  state,  is  an  attempt  to  regulate 
interstate  commerce  and  is  beyond  the  police  power  of  the  state. — 
Houston  &  T.  C.  B.  Go.  v.  Mayes,  201  U.  S.  321,  26  Sup.  Ct.  E.  (U.  S.) 
491. 

The  separate  coach  law  of  Kentucky,  being  operative  only  within 
the  state,  and  having  been  construed  by  its  supreme  court  as  applicable 
only  to  intrastate  commerce,  is  not  an  infringement  upon  the  exclu- 
sive power  of  Congress  to  regulate  interstate  commerce. —  Chesapeake 
&  0.  B.  Co.  V.  Kentucky,  1Y9  U.  S.  388,  21  Sup.  Ct.  E.  (U.  S.)  101. 

A  statute  requiring  a  through  train  from  St.  Louis  to  New  York 
to  stop  at  an  Illinois  country  seat  which  has  already  adequate  facili- 
ties from  the  defendant  railroad,  is  an  attempt  to  regulate  interstate 
commerce.  The  distinction  between  it  and  a  statute  as  to  speed, 
safety  and  signal  devices,  stoppage  at  drawbridges  and  similar  pro- 
visions contributing  to  the  safety,  comfort  and  convenience  of  patrons, 
is  obvious. —  Cleveland,  C.  0.  &  St.  L.  B.  Co.  v.  Illinois,  17Y  U.  S. 
514,  20  Sup.  Ct.  E.  (IF.  S.)  Y22,  revg.  s.  c.  175  HI.  359,  51  N.  E.  842; 
Illinois  Cent.  B.  Co.  v.  Illinois,  163  U.  S.  142,  16  Sup.  Ct.  E.  (U.  S.) 
1096,  revg.  s.  c.  143  111.  434,  33  N.  E.  173,  19  L.  E.  A.  119. 

An  Ohio  statute  requiring  all  trains,  including  interstate  trains, 
to  stop  at  places  of  more  than  3,000  inhabitants,  is  within  the  powers 
of  the  state,  and  is  not  a  regulation  of  interstate  commerce. —  Lake 
Shore  &  M.  8.  B.  Co.,  v.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  E.  (U.  S.) 
465,  affg.  s.  c.  8  Ohio  Circ.  Ct.  220. 

A  state  statute  requiring  every  railroad  to  stop  at  all  county  seats  all 
its  regular  passenger  trains  running  wholly  within  the  state,  is  not  a 
regulation  or  unconstitutional  interference  with  interstate  commerce, 
as  applied  to  a  train  connecting  with  an  interstate  train. —  Gladson  v. 
Minnesota,  166  U.  S.  430,  17  Sup.  Ct.  E.  (U.  S.)  627,  affg.  s.  c.  57 
Minn.  385,  59  N.  W.  487. 

A  Mississippi  statute,  requiring  all  passenger  railroads  aside  from 
street  railroads  to  provide  equal  but  separate  accommodations  for  the 
white  and  colored  races,  having  been  construed  by  the  supreme  court 
of  the  state  to  apply  solely  to  commerce  within  the  state,  is  not  in  vio- 
lation of  the  commerce  clause  of  the  U.  S.  Constitution. —  Louisville,  N. 
0.  &  T.  B.  Co.  V.  Mississippi,  133  U.  S.  587,  10  Sup.  Ct.  E.  (U.  S.)  348, 
afig.  s.  c.  66  Miss.  662,  5  L.  E.  A.  132. 

The  Supreme  Court  of  Louisiana  having  decided  that  a  state  law  re- 
quires all  carriers  of  passengers  to  make  no  distinctions  as  to  race,  color, 
etc.,  and  that  this  applies  to  interstate  traffic  while  within  the  state, 
such  law  is  unconstitutional  in  so  far  as  it  relates  to  transportation  be- 
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tween  the  states,  for  it  is  a  regulation  of  interstate  commerce,  within  the 
exclusive  jurisdiction  of  Congress. —  Sail  v.  De  Cuir,  95  U.  S.  485,  revg. 
s.  c.  2Y  La.  Ann.  1. 

A  state  may  enact  that  all  carriers  of  coal  therein  shall  provide  track 
■connections  vrith  all  mines  virithin  its  borders,  even  though  such  con- 
nections are  to  be  used  for  interstate  as  well  as  state  traffic. —  Bed  Bock 
F.  Co.  v.  B.  &  0.  B.  Co.,  11  Inters.  Com.  E.  438. 

An  act  of  Tennessee  providing  that  all  railroads  within  the  state 
shall  provide  separate  equal  accommodations  for  white  and  colored 
persons,  to  which  conductors  must  assign  passengers,  is,  in  its  applica- 
tion to  a  passenger  journeying  from  one  state  to  another  upon  an  inter- 
state railroad  line,  an  invasion  of  the  power  of  Congress  to  regulate 
interstate  commerce. —  Carrey  v.  Spencer,  36  N.  T.  Supp.  886. 

A  state  act  requiring  separate  coaches  for  white  and  colored  passengers 
is  void  as  to  interstate  trains,  but  otherwise  valid. —  Hart  v.  State, 
100  Md.  596,  60  Atl.  457. 

Laws  of  a  state  providing  for  equal  separate  accommodations  to  white 
and  colored  persons  are  a  valid  exercise  of  state  authority  although  they 
affect  and  impose  burdens  upon  interstate  commerce. —  Smith  V.  State, 
100  Tenn.  494,  46  S.  W.  566,  41  L.  E.  A.  432. 

A  Texas  statute  providing  that  any  carrier  subject  to  the  act  shall 
be  liable  for  unjust  discrimination,  does  not  apply  to  discriminations  as 
to  the  delivery  of  freight  shipped  from  another  state. —  Fielder  v.  Mo. 
E.  &  T.  B.  Co.,  92  Tex.  1Y6,  46  S.  W.  633. 

A  state  statute  imposing  a  penalty  upon  a  carrier  for  failure  to  furnish 
■cars  within  six  days  after  written  demand  therefor  by  a  shipper,  is  void 
as  a  regulation  of  interstate  commerce. —  Texas  &  P.  B.  Co.  v.  Allen, 
17  Texas  Ct.  E.  256,  98  S.  W.  450. 

A  state  statute  providing  for  penalties  for  the  failure  of  a  railroad 
corporation  to  furnish  cars  on  demand,  is  valid  as  to  intrastate  commerce 
although  invalid  as  to  interstate  commerce. —  Allen  v.  Tex.  &  P.  B.  Co., 
—  Tex.  — ,  101  S.  W.  792. 

A  state  cannot  regulate  discrimination  between  individuals  -  as  to 
terminal  facilities  and  necessary  switching  of  cars  and  delivery  at 
terminal  points,  with  respect  to  freight  brought  from  another  state. — 
Fielder  v.  Missouri,  K.  &  T.  B.  Co.,  —  Tex.  Civ.  App.  — ,  42  S.  W.  362, 

[16]    Statutes  relative  to  conduct  of  Business. 

The  Sherman  Anti-Trust  Act  of  July  2,  1890  (26  Stat.  209,  chap.  647) 
prohibits  any  combination  whatever  to  secure  action  which  essentially 
obstructs  the  free  flow  of  commerce  between  the  states,  or  restricts,  in 
that  regard,  the  liberty  of  a  trader  to  engage  in  business.  This  act  is 
biroader  in  application  than  the  prohibition  of  restraints  of  trade  at 
common  law.    If  the  purpose  of  a  combination  is  to  prevent  any  inter- 
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state  transportation  of  an  article,  the  fact  that  the  means  operated  at 
one  end  before  physical  transportation  began  and  at  the  other  after  the- 
physical  transportation  had  ended  is  immaterial.  The  Act  cannot  be 
held  inapplicable  because  the .  defendants  were  not  themselves  engaged 
in  interstate  conmierce. —  Loewe  v.  Lawlor,  208  U.  S.  2Y4,  28  Sup.  Ct.  R. 
(U.  S.)  301. 

Any  rule  prescribed  for  the  conduct  of  interstate  commerce,  in  order 
to  be  within  the  competency  of  ■  Congress  under  its  power  to  regulate 
commerce  among  the  states,  must  have  some  real  and  substantial  relation 
to  or  connection  with  the  commerce  regulated.  There  is  not  such  a  re- 
lationship between  the  membership  of  an  employee  of  a  railroad  com- 
pany in  a  labor  organization  and  the  carrying  on  of  interstate  com- 
merce as  will  enable  Congress,  in  the  regulation  of  interstate  commerce, 
to  make  it  a  criminal  offense  for  a  railroad  company  engaging  in  inter- 
state commerce  or  any  oiEcer  or  agent  of  the  same  to  unjustly  discrimi- 
nate against  any  employee  on  account  of  his  membership  in  a  labor 
organization.— Affair  v.  V.  8.,  208  U.  S.  161,  28  Sup.  Ct.  E.  (U.  S.)  277. 

The  rules  prescribed  for  the  construction  of  railways,  and  for  their 
management  and  operation,  designed  to  protect  persons  and  property, 
are  strictly  within  the  scope  of  the  local  law. —  Chicago,  M.  &  St.  P.  B^ 
Co.  V.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  R.  (U.  S.)  289. 

The  Georgia  legislature  forbid  running  of  freight  trains  on  Sunday, 
and  defendant  was  indicted  under  that  statute. —  Held,  that  although  the 
law  to  a  limited  extent  affects  interstate  commerce,  it  is  not  a  regula- 
tion of  interstate  commerce,  nor  an  invasion  of  federal  jurisdiction, 
but  a  police  regulation  sustained  by  the  Constitution,  and  will  be  up- 
held in  the  absence  of  Congressional  legislation.  jSTothing  in  the  act 
shows  it  was  intended  as  a  regulation  of  interstate  commerce. — Eenning- 
ton  V.  Georgia,  163  U.  S.  299,  16  Sup.  Ct.  E.  (U.  S.)  1086,  affg.  s.  c. 
90  Ga.  396,  7  S.  E.  1009. 

A  state  statute  which  requires  from  the  agent  of  every  express  com- 
pany not  incorporated  under  the  laws  of  that  state,  a  license  before  he 
can  carry  on  any  business  for  the  said  company  within  that  state,  and 
also  requires  a  statement  to  be  filed  in  the  auditor's  office  showing  that 
the  company  is  possessed  of  an  actual  capital  of  $150,000,  exclusive  of 
stock  notes,  is  void  as  a  regulation  of  interstate  commerce. —  Crutcher  v. 
Kentucky .  141  U.  S.  47,  11  Sup.  Ct.  E.  (U.  S.)  851. 

A  state  statute  requiring  engineers  to  be  examined  as  to  color  sig- 
nals, etc.,  is  within  the  power  of  the  state,  even  as  to  interstate  trains. — 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama,  128  TJ.  S.  96,  9  Sup.  Ct.  E. 
(U.  S.)  28,  afig.  s.  c.  83  Ala.  71,  3  So.  702. 

An  Alabama  act  requiring  the  examination  and  licensing  of  all  rail- 
way engineers  is  not  a  regulation  of  interstate  commerce. —  Smith  v. 
Alabama,  124  TJ.  S.  465,  8  Sup.  Ct.  E.  (TJ.  S.)  564. 
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Regulation  of  employers'  liability  on  interstate  railroads  is  not  a  reg- 
ulation of  interstate  commerce. —  Kelley  v.  Gt.  Northern  B.  Co.,  152 
Fed.  211. 

An  act  regulating  the  liability  of  interstate  carriers  to  their  em- 
ployees is  not  within  the  regulative  power  of  Congress,  not  being  a 
regulation  of  interstate  commerce. —  U.  S.  v.  Scott,  148  Fed.  431 1  dis- 
tinguished, 153  Fed.  Y63;  Brooks  v.  So.  Pac.  R.  Oo.,  148  Fed.  986; 
Howard  v.  111.  Cent.  B.  Co.,  148  Fed.  997;  Order  of  B.  B.  Telegraphers 
V.  L.  &  N.  B.  Co.,  148  Fed.  437. 

A  state  is  without  power  to  compel  a  carrier  to  transfer  cars  of  live 
stock  to  a  connecting  road  at  a  point  of  intersection  within  the  state, 
where  the  shipment  was  received  in  another  state,  and  is  therefore  a 
subject  of  interstate  commerce. —  Central  Stock  Yards  Co.  v.  L.  ,&  N.  B. 
Co.,  118  Fed.  113,  63  L.  E.  A.  2113;  afid.  192  U.  S.  568,  24  Sup.  Ct.  E. 
339. 

A  state  statute  compelling  railroads  to  heat  passenger  cars  by  ap- 
paratus other  than  stoves  is  a  valid  exercise  of  police  power  and  applies 
to  railroads  engaged  in  interstate  commerce,  not  being  a  regulation  of 
interstate  commerce. —  People  v.  A^.  Y.  N.  II.  &  H.  B.  Co.,  55  Hun 
(N.  T.),  409,  8  N.  T.  Supp.  672;  affd.  without  opinion,  123  N.  T.  635, 
25  N.  E.  953. 

A  state  can  not  by  a  "  Sunday  law "  restrict  the  transportation  of 
merchandise  on  Sunday,  when  it  is  consigned  from  beyond  the  state  on 
one  side  to  be  delivered  beyond  the  state  on  the  other  side. —  Dinsmore 
v.  N.  Y.  Board  of  Police,  12  Abb.  N.  0.  (N.  T.)  436. 

A  state  statute  may  properly  restrict  the  transportation  on  Sunday 
of  goods  which  are  consigned  from  one  point  to  another  within  the 
state.— Dinsmore  v.  N.  Y.  Board  of  Police,  12  Abb.  N.  C.  (N.  T.)  436. 

A  statute  forbidding  the  transportation  of  cotton  by  night  is  a  consti- 
tutional exercise  of  the  police  power,  not  a  regulation  of  interstate  com- 
merce.—  Davis  v.  State,  68  Ala.  58. 

A  state  statute  forbidding  the  running  of  freight  and  excursion  trains 
on  Sunday,  except  in  certain  cases,'  is  not  invalid  as  a  regulation  of 
interstate  commerce. —  Seale  v.  State,  126  Ga.  644,  55  S.  E.  472. 

Compelling  the  stopping  of  freight  trains,  including  those  engaged  in 
interstate  traffic,  on  Sunday,  is  within  the  regulative  police  power  of 
the  state.— Bennington  v.  State,  90  Ga.  396,  17  S.  E.  1009;  affd.  163 
,U.  S.  299;  16  Sup.  Ct.  E.  (U.  S.)  1086;  State  v.  B.  Co.,  24  "W.  Va.  783. 

Requiring  interstate  carriers  to  file  certain  reports  with  a  state  com- 
mission is  not  a  regulation  of  interstate  commerce,  and  is  within  the 
power  of  the  state,  even  though  Congress  has  made  similar  requirements 
of  such  carriers.— People  v.  Gh.  I.  &  L.  B.  Co.,  223  111.  581,  79  N.  E. 
144. 


170  Public  Seevice  Commissions  Law.  [§  25. 

A  city  ordinance  requiring  railroads  to  maintain  electric  lights  at 
street  crossings,  although  it  may  in  some  way  affect  interstate  commerce, 
is  a  valid  exercise  of  the  police  power  of  the  state. —  Pittshurg,  C.  C. 
&  St.  L.  R.  Co.  V.  Hartford  City,  —  Ind.  — ,  82  N.  E.  787. 

An  act  of  a  state  legislature,  regarding  the  bills  of  lading  and  special 
contracts  for  shipments,  is  void  in  so  far  as  it  relates  to  interstate  trans- 
portation.— Carton  v.  III.  Cent.  B.  Co.,  59  Iowa,  148,  13  N.  W.  67. 

For  the  courts  to  compel  a  carrier  to  deliver  live  stock  to  the  consignee 
at  the  point  of  destination,  according  to  the  custom  obtaining  among 
railroads  and  in  obedience  to  the  demand  of  the  consignor,  whether  the 
freight  comes  from  a  point  within  or  without  the  st^te,  is  not  a  regulation 
of  interstate  commerce. —  Louisville  &  N.  B.  Co.  v.  Central  Stockyards 
Co.,  30  Ky.  L.  E.  18,  97  S.  W.  778. 

A  state  statute  imposing  a  penalty  on  carriers  for  failing  to  ship 
freight  within  five  days  is  operative  and  valid  as  to  interstate  com- 
merce.—JSaffgr  V.  Wilmington  0.  &  A.  B.  Co.,  109  N.  C.  279, 14  S.  E.  79, 
14  L.  E.  A.  596. 

A  state  act  providing  a  penalty  in  case  of  failure  by  a  carrier  to  pay 
claims  for  loss  or  damage  to  freight  within  a  given  time  is  not  unlaw- 
ful as  an  interference  with  interstate  commerce. —  Charles  v.  Atlantic 
C.  L.  B.  Co.,  —  S.  0.  —  58  S.  E.  927. 

A  state  statute  compelling  a  connecting  carrier,  upon  application,  to 
trace  freight  shipped  over  its  line  under  a  contract  for  shipment  over 
the  lines  of  two  or  more  carriers,  is  not  invalid  as  a  regulation  of  inter- 
state commerce. —  Shipper  v.  Seahoard  Air  L.  B.  Co.,  75  S.  C.  276,  55 
S.  E.  454. 

A  state  statute  prohibiting  common  carriers  from  limiting  their  com- 
mon-law liability,  applies  to  interstate  shipments  beginning  within  the 
state,  not  being  a  regulation  of  interstate  commerce. —  Pitman  v.  Pac, 
Exp.  Co.,  24  Tex.  Civ.  App.  595,  59  S.  W.  949. 

[17]    Statutes  imposing  tax. 

A  railroad  which  was  wholly  within  a  state  but  which  carried  on 
interstate  business  in  conjunction  with  other  roads  was  taxed  upon  the 
gross  earnings  of  its  system. —  Held,  that  this  was  a  regulation  of  inter- 
state commerce. —  Galveston,  H.  &  8.  A.  B.  Co.  v.  Texas,  210  U.  S.  217, 
28  Sup.  Ct.  E.  (tr.  S.)  638. 

The  taxation,  under  the  N.  T.  Franchise  Tax  Law,  of  cars  belonging 
to  a  New  York  corporation  is  not  unconstitutional  because  the  cars  are 
at  times  temporarily  absent  from  the  state. —  People  ex  rel.  N.  Y.  C.  & 
E.  B.  B.  Co.  V.  Miller,  202  U.  S.    584,  26  Sup.  Ct.  E.  (IJ.  S.)  714. 

A  Pennsylvania  statute  imposing  a  tax  upon  the  tolls  received  by  the 
N.  Y.  L.  E.  &  W.  E.  Co.,  from  other  railroad  companies,  for  the  use 
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by  them  respectively  of  so  much  of  its  lines  as  lie  in  Pennsylvania,  is 
not  in  conflict  with  the  interstate  commerce  clause  of  the  U.  S.  Con- 
stitution, when  applied  to  goods  so  transported  from  without  the  state. — 
New  York,  L.  E.  &  W.  B.  Co.  v.  Pennsylvania,  158  U.  S.  431,  15  Sup. 
Ct.  R.  (U.  S.)  896,  affg.  s.  c.  145  Pa.  38,    22  Atl.  212. 

An  act  of  the  Tennessee  legislature  imposing  a  privilege  tax  on  sleep- 
ing cars  not  owned  by  the  road  using  them,  is  void  as  to  interstate  trans- 
portation.—Picfcard  v.  Pullman  8.  C.  Co.,  Ill  U.  S.  34,  6  Sup.  Ct.  R. 
(U.  S.)  635,  afFg.  s.  c.  22  Fed.  2Y6. 

A  stamp  tax  on  bills  of  lading  of  goods  going  out  of  the  state  ia 
Toid. — Almy  v.  California,  24  How.  (F.  S.)  169. 

£18]    Bnles  of  constrnction. 

Strict  construction  of  penal  statutes, —  see  ante,  §  1,  note  [36]. 
Penal  statutes  to  he  construed  in  favor  of  party  of  whom  penalty  is 

claimed, —  see  ante,  §  1,  note  [SI J. 
Divisibility  of  state  statute  void  as  to  interstate  transportation, —  see 

ante,  §  1,  note  [40]. 

Where  a  state  statute  provides  for  the  state  regulation  of  carriers  as 
to  both  intrastate  and  interstate  shipments,  and  the  shipment  in  ques- 
tion is  intrastate  and  therefore  clearly  within  the  scope  of  the  state's 
regulative  power,  it  is  unnecessary  for  a  federal .  court  to  consider  the 
validity  of  the  statute  when  applied  to  a  shipment  from  without  the 
^ate.— Seaboard  Air  L.  Co.  v.  Seegers,  207  TJ.  S.  73,  28  Sup.  Ct.  R. 
(U.  S.)  28,  affg.  s.  c.  73  S.  C.  71,  52  S.  E.  797. 

An  act  conferring  administrative  powers  will  not  be  construed  as 
delegating  powers  over  commerce  over  which  the  enacting  legislature 
had  no  control. —  Illinois  Gent.  B.  Co.  v.  McKendree,  203  U.  S.  514,  27 
Sup.  Ct.  R.  (U.  S.)  153. 

General  statutes  of  a  state  will  not  be  construed  as  having  been  in- 
tended to  apply  to  interstate  transportation,  if  they  bear  no  evidences 
on  their  face  of  having  been  so  intended  and  their  subject  matter  is  not 
under  exclusive  federal  jurisdiction. —  Gulf,  C.  &  S.  A.  B.  Go.  v.  Miami 
Ss.  Co.,  86  Fed.  407. 

An  act  in  general  terms  will  not  be  construed  to  apply  to  carriage 
on  lines  outside  the  state,  when  so  to  do  would  be  to  make  it  unconsti- 
tutional.—Beart^sZe^/  V.  N.  Y.  L.  E.  &  W.  B.  Co.,  15  App.  Div.  (N.  T.) 
251,  44  N.  Y.  Supp.  175;  revd.  on  other  grounds,  162  N.  T.  230,  56 
N.  E.  488. 

Penal  statutes  are  strictly  local,  and  when  enacted  by  a  state  will  not 
be  construed  to  apply  to  happenings  outside  the  state. —  Beach  v.  Bay 
State  Ss.  Co.,  30  Barb.  (N.  Y.)  433,  18  How.  Pr.  (N.  Y.)  335,  10  Abb. 
Pr.  (N.  Y.)  71,  revg.  s.  c.  27  Barb.  (N.  Y.)  248,  16  How.  Pr.  (N.  Y.) 
1,  6  Abb.  Pr,  (N.  Y.)  415. 
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A  statute  of  Illinois  relating  to  charges  of  reasonable  rates  will  not 
be  construed  as  relating  to  interstate  commerce. —  Chicago,  B.  &  Q.  B, 
Co.  V.  Jones,  149  111.  361,  37  'N.  E.  247,  24  L.  E.  A.  141. 

A  state  statute  in  general  terms  forbidding  discriminations  in  rates  will 
not  be  construed  to  apply  to  interstate  shipments,  for  that  would  be  to- 
construe  it  to  be  void. —  McGwigan  v.  Wilmington  &  W.  B.  Co.,  95 
N.  C.  428. 

[19]    State  and   federal   statutes  operating  on  same  snbject. 

Wliere  a  state  and  federal  statute  operate  on  the  same  subject,  and 
prescribe  difEerent  rules  as  ■  to  it,  and  the  federal  statute  is  one  within 
the  competency  of  Congress,  the  state  statute  must  give  way. —  Gulf,  C. 
&  8.  F.  B.  Co.  V.  Hefley.  158  U.  S.  98,  15  Sup.  Ct.  E.  (U.  S.)  802. 

[20]    Matters   left    by   Interstate    Commerce    Commission   to    state 
regulation. 

The  Interstate  Commerce  Commission  may,  in  its  discretion,  decline 
to  interfere  with  rates,  mainly  local  in  their  bearings,  where  it  is  clear 
that  the  railroad  commission  of  the  state  has  ample  authority  in  law  and 
perfect  control  over  the  situation. —  Hastings  M.  Co.  v.  Ch.  M.  &  St.  P. 
B.  Co.,  11  Inters.  Com.  E.  675. 

Where  one  of  two  rates  under  consideration  before  the  Interstate  Com- 
mission is  wholly  within  a  state  whose  railroad  commission  has  power  to 
deal  with  it,  and  it  appears  that  a  readjustment  of  the  rate  would  com- 
pel the  carriers  to  make  also  an  equitable  readjustment  of  the  interstate 
rate  complained  of,  the  federal  commission  will  leave  the  matter  to  the 
action  of  the  state  authorities. —  Dallas  Bureau  v.  Tex.  &  F.  B.  Co., 
8  Inters.   Com.  E.  33. 

[21]    Status  of  foreign  corporations  doing  business  Tritbin  a  state. 

A  foreign  raih'oad  corporation  is  not  doing  business  in  a  state,  within 
the  meaning  of  a  statute  as  to  service  of  process,  simply  because  it  owns 
practically  the  entire  capital  stock  of  another  railroad  which  does  busi- 
ness therein. —  Feterson  v.  Chicago,  B.  I.  &  F.  B.  Co.,  205  U.  S.  364, 
27  Sup.  Ct.  E.  (U.  S.)  513. 

A  corporation  of  one  state,  owning  property  and  doing  business  in 
another  state  by  permission  of  the  latter,  does  not  thereby  become  a 
citizen  of  that  state  also. —  Pennsylvania  B.  Co.  v.  8t.  L.  A.  &  T.  H. 
B.  Co.,  118  U.  S.  290,  9  Sup.  Ct.  E.  (U.  S.)  1094. 

A  state  statWe  forbidding  discrimination  by  railroads  applies  to  all 
railroads  operating  within  that  state,  whether  organized  under  its  laws 
or  the  laws  of  other  states. —  People  v.  Wahash,  St.  L.  &  F.  B.  Co.,  104 
111.  476;  affd.  on  other  points,  105  111.  236. 
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§  26.  Safe  and  adeq.uate  service;  just  and  reason- 
able charges;  *  [excessive  charges  prohibited]. —  Every 
corporation,  person  or  common  carrier  performing  a  service  desig- 
nated in  the  preceding  section,  shall  furnish,  with  respect  thereto, 
such  service  and  facilities  as  shall  be  safe  and  adequate  and  in 
all  respects  just  and  reasonable.  All  charges  made  or  demanded  by 
any  such  corporation,  person  or  common  carrier  for  the  transporta- 
tion of  passengers,  freight  or  property  or  for  any  service  rendered 
or  to  be  rendered  in  connection  therewith,  as  defined  in  section 
two  of  this  act,  shall  be  just  and  reasonable  and  not  more  than 
allowed  by  law  or  by  order  of  the  commission  having  jurisdiction 
and  made  as  authorized  by  this  act.  Every  unjust  or  unreasonable 
charge  made  or  demanded  for  any  such  service  or  transportation 
of  passengers,  freight  or  property  or  in  connection  therewith  or  in 
excess  of  that  allowed  by  law  or  by  order  of  the  commission  is 
jrohibited. 


Borough  presidents  to  have  control  over  the  laying  of  surface  railroad 

trades  in  streets, —  see  Greater  N.  Y.  Ch.,  §  383. 
For  parallel  sections  of  Interstate  Commerce  Act, —  see  Inters.  Com. 

Act,  §  1. 
Weight  of  rail  to  he  v^ed  in  railroad  construction, —  see  N.  Y.  E.  E. 

L.,  §  31. 
Duty  of  railroads  as  to  fences,  farm  crossings  and  cattle  guards, —  see 

K  Y.  E.  E.  L.,  §  32. 
Provisions  requiring  railroads  to  place  signboards,  station  flagmen  and 

erect  gates  at  highway  crossings, — see  N.  Y.  E.  E.  L.,  §  33. 
Provisions  as  to  notice  of  time  of  starting  of  trains, —  see  N.  Y.  E.  E. 

L.,  §  34. 
Provisions  as  to  stopping  locomotives  at  points  of  intersection  of  rail- 
roads,—see  N.  Y.  E.  E.  L.,  §  36. 
Power  of  legislature  to  alter  or  reduce  fare, —  see  N.  Y.  E.  E.  L.,  §  38. 
Penalties  for  exaction  of  excessive  fare, —  see  N".  Y.  E.  E.  L.,  §    39. 
For  requirements  under  the  New  Yorh  Rapid  Transit  Act, —  see  N. 

Y.  Eap.  Tr.  Act,  §  24,  subd.  4,  §§  28,  34d,  post,  Appendix  A. 
Transportation  of  passengers,  property  or  freight  defined, —  see  ante, 

§  2,  subd.  1. 
Manner    of    filing    and    publishing    schedules    of    rates, —  see    post, 

§§  28,  29.  . 
The  rates  fixed  in  the  published  schedules  shall  be  charged, —  see  also 

post,  §  33. 


*  Words  in  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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Duty  of  a  carrier  to  afford  facilities  for  the  interchange  of  traffic  he- 

tween  connecting  lines,  — see  post,  §  35. 
Duty  of  a  railroad  corporation  to  furnish  sufficient  cars,  motive  power, 

etc., —  see  post,  §  3Y. 
Liability  of  carrier  for  loss  or  damage  through  delay  or  injury  to 

property  in  transit, —  see  post,  §  38. 
Duty  of  carrier  to  provide  facilities  for  continuous  carriage  without 

hreahage  of  hulk,  etc., —  see  post,  §  39. 
Power  of   Commission  to.  investigate   with  respect  to   the  adequacy, 

security  and  accommodation  of  the  service  afforded  hy  the  carrier, 

—  see  post,  §  45,  subd.  2. 
Forfeitures  and  penalties  for  making  unreasonable  charges, —  see  post, 

§  56. 
Power  of  Commission  to  correct  unreasonable  rates, —  see  post,  §  49. 
General  power  to  regulate  property  devoted  to  public  use, —  see  ante, 

§  1,  notes  [l]-[22]. 
Charters  as  contracts  with  the  state, —  see  ante,  §  1,  note  [7]. 
Effect  of  reservation  of  power  to  amend  charter  on  extent  of  regula- 
tive power, —  see  ante,  §  1,  note   [12]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General    rules    of    statutory    construction, —  see    ante,    §     1,    notes 

[23]-[40]. 
•  Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [16]. 
What  statutes  regulating  rates  amount  to  a  regulation  of  interstate 

commerce, —  see  ante,  §  25,  note  [14]. 
Power  of  carriers  to  establish  through  routes  and  joint  rates, —  see 

post,  §  30,  note  [1]. 
When  shipper  must  tender  published  rate  in  payment  for  transporta- 
tion,—  see  post,  §  33,  note  [5]. 
General  liability  of  carrier  for  loss  of  or  injury  to  goods  carried, — 

see  post,  §  38,  note  [9]. 
For  questions  as  to  transportation  of  baggage, —  see  post,  §  38,  notes 

[38]-[44]. 
Power  of   Commission  to  compel  stopping  of  trains, — see  post,  §  49, 

note   [17]. 
Power  of  Commission  to  regulate  speed  of  trains, —  see  (posrtj,   §  49,, 

note  [18]. 
Belief   from   ordinance  regulating  speed   of  trains, —  see  post,   §   49, 

note  [30]. 
Changes  of  motive  power, —  see  post,  §  50,  note  [3]. 
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[1]    Statntes  declaratory  of  common  lair. 

Construction  of  statutes  declaratory  of  common  law, —  see  ante,  §  1, 

note  [31a]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32], 
Statute  forbidding  unjust  discriminations  merely  declaratory  of  com- 
mon law, —  see  post,  §  31,  note  [22]. 

Subject  to  the  two  leading  prohibitions  that  their  charges  shall  not  be 
unjust  or  unreasonable,  and  that  they  shall  not  unjustly  discriminate 
BO  as  to  give  undue  preference  or  disadvantage  to  persons  or  traffic 
similarly  circumstanced,  the  Interstate  Commerce  Act  (as  it  stood 
March  30,  1896)  leaves  common  carriers  as  they  were  at  the  common 
law,  free  to  make  special  contracts  looking  to  the  increase  of  their  busi- 
ness, to  classify  their  traffic,  to  adjust  and  apportion  their  rates  so  as 
to  meet  the  necessities  of  commerce,  and  generally  to  manage  their  im- 
portant interests  upon  the  same  principles  which  are  regarded  as  sound, 
and  adopted  in  other  trades  and  pursuits. —  Cincinnati,  N.  0.  &  T.P. 
E.  Co.  V.  Interst.  Com.  Commission,  162  U.  S.  184,  16  Sup.  Ct.  E.  (TJ.  S.) 
700;  Interst.  Com.  Commission  v.  B.  d  0.  B.  Co.,  43  Fed.  37;  afid.  145 
U.  S.  263, 12  Sup.  Ct.  E.  (U.  S.)  844. 

So  far  as  a  statute  recognizes  an  obligation  on  the  part  of  railroad 
companies  to  furnish  their  passengers  with  proper  seats,  it  simply 
affirms  a  principle  of  the  common  law,  and  enforces  a  duty  springing 
from  their  relations  as  carriers  of  passengers,  and  their  undertaking  with 
each  passenger  is  to  transport  him  safely  and  properly  over  their  road. — 
Willis  V.  L.  I.  B.  Co.,  34  N.  T.  670,  a%.  s.  c.  32  Barb.  (N.  T.)  398. 

The  provisions  of  the  New  York  Eailroad  Law  as  to  adequate  facili- 
ties, etc,  substantially  declare  the  common  law. —  People  ex  rel.  Ohlen 
V.  N.  Y.  L.  E.  &  W.  B.  Co.,  22  Hun  (N.  T.),  533. 

[2]    General  dnties  and  obligations   of  carriers. 

Power  of  the  state  to  regulate  the  mode  of  operation  of  railroads, —  see 
ante,  §  1,  note  [2]. 

General  duty  of  carriers  not  to  discriminate  as  to  facilities  and  ser- 
vice,—  see  post,  §  32,  note  [1].  "'" 

Carrier  not  hound,  at  common  law,  to  undertake  to  deliver  freight 
beyond  its  own  lines, —  see  post,  §  35,  note  [8]. 

The  common  law  and  the  New  York  Eailroad  Law  alike  require  a 
carrier  to  provide  reasonable  vehicles  for  the  carrying  and  transportation 
of  the  property  offered  to  it  for  that  purpose,  and  to  carry  it  for  a 
reasonable  compensation,  and  if  it  refuses  to  receive  and  carry  property 
so  offered  within  a  reasonable  time  before  the  commencement  of  the  trip, 
it  is  liable  in  damages  to  the  party  injured  by  the  refusal. —  People  ex 
rel  Ohlen  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  22  Hun  (N.  Y.),  533. 
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The  purpose  of  the  provisions  of  the  New  York  Railroad  Law  as  to 
reasonable  charges,  accoironodations,  etc.,  is  to  secure  a  reasonable  de- 
gree of  equity  in  the  business  of  railways,  and  to  require  them  to  afford 
the  use  of  their  facilities  for  the  transportation  of  property  to  all  who 
may  have  occasion  for  their  employment,  and  without  any  unjust  or  un- 
reasonable discrimination  as  to  the  terms  of  compensation. —  People  ex 
rel.  Ohlen  v.  N.  Y.  L.  E.  &  W.  R.  Co.,  22  Hun  (N.  T.),  533. 

The  duties,  functions  and  property  of  railroad  corporations  are  held 

in  trust  by  each  corporation  for  the  public,  and  the  sovereign  forever 

regulates  such  corporation  as  its  trustee. —  People  v.  N.  Y.  C.  &  H.  B. 
B.  Co.,  28  Hun  (N.  Y.),  543. 

A  railroad  corporation  is  primarily  charged  with  the  duty  and  bur- 
den of  providing  reasonably  adequate  and  proper  roadbed,  track,  motive 
power,  equipment,  and  facilities  for  the  service  required,  and  of  main- 
taining and  operating  its  property  so  as  to  render  to  the  public  without 
unjust  discrimination  a  reasonably  safe  and  adequate  service. —  State  v. 
Atlantic  C.  L.  B.  Co..  —  Fla.  — ,  44  So.  213. 

Common  carriers  are  bound  to  carry  indifferently,  within  the  usual 
range  of  their  business,  for  a  reasonable  compensation,  all  freight  offered, 
and  all  passengers  who  may  apply.  For  similar  equal  services  they  are 
entitled  to  the  same  compensation.  All  applying  have  an  equal  right  to 
be  transported,  or  to  have  their  freight  transported,  in  the  order  of  their 
application.  They  cannot  legally  give  undue  and  unjust  preferences, 
or  make  unequal  and  extravagant  charges.  Having  the  means  of  trans- 
portation, they  are  liable  to  an  action  if  they  refuse  to  carry  freight  or 
passengers  without  a  ground  for  such  refusal. — New  Eng.  Exp.  Go.  v. 
Me.  C.  B.  Co.,  57  Me.  188. 

[3]    Compelling  performance. 

Compelling  issuance  of  ticket, —  see  post,  note  [47]. 
Mandamus  to  compel  performance  of  public  duties, —  see  also,  post, 
§  57,  note  [13]. 

Mandatory  injunctions  may  be  awarded  to  compel  a  common  carrier 
to  transport  freight  or  to  furnish  transportation  facilities. —  Beech  Greek 
B.  Co.  v.  Planta  Coal  M.  Co.,  158  Fed.  36. 

A  shipper  may  bring  action  to  compel  a  carrier  to  receive  and  trans- 
port an  interstate  shipment  of  goods  without  first  applying  to  the  Inter- 
state Commerce  Commission. —  Danciger  v.  Wells  Fargo  &  Co.,  154 
Fed.  379. 

Railroads  have  themselves  the  power  to  regulate  the  time  and  man- 
ner in  which  passengers  and  property  shall  be  transported,  and  so  long  as 
their  operations  are  not  suspended  and  their  duties  are  not  unperformed. 
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-the  courts  should  not  interfere,  especially  upon  the  application  of  a  pri- 
vate individual,  to  regulate  the  exercise  of  their  discretion. —  People  ex 
rel.  Wheeler  v.  L.  I.  B.  Co.,  31  Hun  (N.  Y.),  125. 

Mandamus  will  not  lie  to  compel  a  carrier  to  furnish  transportation, 
or  to  charge  only  a  reasonable  rate. —  People  tx  rel.  Ohlen  v.  N.  Y.  L. 
E.  &  W.  R.  Co.,  22  Hun  (N.  Y.),  533. 

X4]    Effect  of  ownership  of  freight  by  carrier. 

That  the  carrier  owns  the  freight  does  not  relieve  it  from  the  provi- 
sions of  the  Interstate  Commerce  Act. —  In  re  Orain  Bates  of  Chicago 
G.  W.  R.  Co.,  7  Inters.  Com.  E.  33. 

15]    Duty  to  furnish  safe  and  suitable  cars  — In  general. 

Bee  also,  ante,  note  [2]. 

Exoneration  from  duty, —  see  post,  note  [20]. 

Regulation  of  method  of  heating  cars  not  a  regulation  of  interstate 

commerce, — see  ante,  §  25,  note  [16]. 
General  duty  of  carrier  to  furnish  cars, —  see  post,  §  37,  note  [1]. 
Duty  of  carrier  to  furnish  special  cars  and  equipment, —  see  also  post, 

§  37,  note  [2]. 
Actions  for  failure  to  furnish  cars, —  see  post,  §  37,  notes  [17]-[23]. 
Power  of  Commission  over  cars  and  equipment, — see  post,  §  49,  note 

[19]. 

If  a  railroad  holds  itself  out  as  a  common  carrier  of  perishable  fruit, 
it  must  provide  the  necessary  refrigerator  cars  for  the  transportation 
■of  that  commodity. —  Matter  of  Charges  for  Transportation  of  Fruit, 
11  Inters.  Com.  E.  129. 

If  a  carrier  imposes  as  a  condition  to  the  use  of  refrigerator  cars  the 
payment  of  an  icing  charge  which  is  prohibitive,  it  in  effect  refuses  to 
furnish  the  cai's  themselves. —  Be  Transportation  of  Fruit,  10  Inters. 
■Com.  E.  360. 

It  is  the  duty  of  a  railroad  company  to  furnish  refrigerator  cars  for 
the  transportation  of  fruit,  but  this  duty  arises  not  from  the  Interstate 
Commerce  Act  but  from  the  common  law  duty  as  carrier. —  Be  Trans- 
portation of  Fruit,  10  Inters.  Com.  E.  360. 

It  is  the  duty  of  the  carrier  to  furnish  the  vehicle  of  transportation. — 
Indep.  Bef.  Assn.  v.  W.  N.  Y.  &  P.  B.  Co.,  4  Inters.  Com.  E.  162, 
5  I.  S.  C.  C.  E.  415. 

A  common  carrier  is  accountable,  absolutely  and  irrespective  of  negli- 
gence, to  furnish  a  safe  and  roadworthy  coach. —  Alden  v.  N.  Y.  Cent. 
B.  Co.,  26  N.  Y.   102. 
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A  railroad  corporation  must  see  to  it  that  in  the  construction  of  the- 
ears,  engines  etc.,  used  by  it,  the  utmost  precaution,  care  and  skill  shalL 
be  employed  to  render  them  sufficient  and  safe. —  Hegeman  v.  Western- 
R.  Co.,  13  N.  Y.  9,  affg.  s.  c.  16  Barb.  (N.  Y.)  353. 

A  street  surface  railroad  corporation,  formed  under  the  New  York 
Railroad  Law,  may  run  cars  exclusively  for  transporting  express  or- 
freight.—  De  Orauw  V.  L.  I.  Elect.  R.  Co.,  43  App.  Div.  (N.  Y.)  502, 
60  N.  Y.  Supp.  163 ;  affd.  163  N.  Y.  597,  57  N.  E.  1108. 

A  railroad  must  furnish  proper  and  suitable  cars  for  a  shipment. — 
St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Marshall,  74  Ark.  697,  86  S.  W.  802; 
Indianapolis,  B.  &  W.  R.  Co.  v.  Strain,  81  111.  504;  Jones  v.  St.  L.  & 
S.  P.  R.  Co.,  115  Mo.  App.  232,  91  S.  "W.  158. 

Failure  to  furnish  safe  and  suitable  cars  makes  the  initial  carrier 
liable  for  injuries  therefrom,  even  though  occurring 'beyond  the  carrier's 
own  line.— (Si.  Louis,  I.  M.  &  8.  R.  Co.  v.  Marshall,  74  Ark.  597,  86 
S.  W.  802. 

That  the  shipper  had  prior  to  making  shipment  inspected  the  cars 
and  knew  of  their  defects  does  not  relieve  the  carrier  of  his  liability  for 
failure  to  furnish  safe  and  suitable  cars. —  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Marshall,  74  Ark.  597,  86  S.  "W.  802. 

A  duty  of  furnishing  separate  trains  for  passengers  and  freight  can. 
be  implied  from  the  duty  to  furnish  necessary  rolling  stock  and  equip- 
ment for  the  suitable  and  proper  operation  of  the  road. —  People  v.  St. 
L.  A.  &  T.  H.  R.  Co.,  176  111.  512,  52  N.  E.  292,  35  L.  E.  A.  656. 

A  carrier  is  under  obligation  to  have  vehicles  suitable  for  the  trans- 
portation of  various  commodities  which  it  carries. —  Sloan  \.  St.  L.  K.  C. 
&  N.  R.  Co.,  58  Mo.  320. 

A  carrier  must  furnish  vehicles  suitable  in  every  respect,  including 
strength  and  mode  of  construction  for  the  safe  transportation  of  such 
property  as  is  usually  carried  by  it. —  Potts  v.  Wahash,  St.  L.  &  P.  R. 
Co.,  17  Mo.  App.  394. 

Wliere  a  railroad  carries  large  quantities  of  milk,  and  it  would  be  ad- 
vantageous to  the  producers  and  the  public  to  have  it  carried  in  special 
cars  having  icing  facilities,  etc.,  it  is  the  duty  of  the  railroad  to  furnish 
such  cars.— Baher  v.  Boston  &  M.  R.  Co.,  —  N.  H.  — ,  65  Atl.  386. 

A  common  carrier  is  bound  to  provide  sufficient  power  and  vehicles  tO' 
carry  all  the  goods  which  his  invitation  naturally  brings  to  him. — 
Branch  v.  Wilmington  &  W.  R.  Co.,  77  IST.  C.  347. 

Plaintiff  asked  for  refrigerator  cars  for  melons.  The  carrier  had  a 
contract  with  a  car  line  company  to  furnish  cars  for  shipments  of  this 
sort.  Suitable  cars  were  not  furnished,  and  the  shipper  sent  his  melons, 
by  express  and  sued  for  the  excess  cost.    He  was  permitted  to  recover 
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on  the  ground  that  if  the  railroad  holds  itself'  out  as  a  carrier  of  melons, 
it  must  furnish  the  necessary  refrigerator  cars,  etc.,  and  the  failure  of 
the  car  line  company  to  keep  its  contract  does  not  excuse  it. —  Mathis 
V.  80.  B.  Co.,  65  S.  C.  271,  43  S.  E.  684,  61  L.  E.  A.  824. 

In  the  absence  of  statutory  provisions,  it  is  the  duty  of  a  carrier  to 
provide  all  necessary  facilities  and  means  for  transporting  such  property 
as  may  be  offered,  at  least  to  the  extent  that  would  ordinarily  be  expected 
to  seek  transportation  by  that  line. —  Houston  &  T.  0.  B.  Co.  v.  Smith, 
63  Tex.  322. 

[6]    How  duty  may  be  discharged. 

In  cases  ■where  it  is  the  duty  of  a  carrier  to  furnish  a  refrigerator 
car,  it  may  discharge  this  duty  by  owning  the  car  or  leasing  it.  The 
measure  of  responsibility  of  the  carrier  to  the  shipper  for  the  sufficiency 
of  the  car  is  exactly  the  same  whether  it  obtains  the  equipment  by  pur- 
chase or  by  lease. —  Matter  of  Charges  for  Transportation  of  Fruit,  11 
Inters.  Com.  E.  129. 

In  fulfilling  its  duty  to  fiirnish  refrigerator  cars,  a  railway  may  pro- 
vide the  same  either  by  purchase  on  its  own  account,  or  by  lease,  and  if 
the  latter  plan  is  adopted,  it  may  enter  into  a  contract  whereby  it  agrees 
to  use  the  cars  of  one  line  exclusively. —  Be  Transportation  of  Fruit, 
10  Inters.  Com.  E.  360. 

Carriers  are  left  by  law  to  procure  equipment  for  their  business  by 
lease  as  well  as  otherwise  and  are  not  prohibited  from  leasing  from  a 
shipper.  ISTor  are  they  compelled  to  contract  in  this  respect  with  all 
shippers  because  they  have  with  one. —  Consolidated  F.  Co.  v.  80.  Pac. 
B.  Co.,  9  Inters.  Com.  E.  182. 

[7]    ——Effect  of  unprecedented  rush  of  bnsiness. 

See  also  post,  §  37,  note  [8]. 

A  railroad  corporation  should  supply  a  reasonable  equipment  for  its 
road,  considering  the  amount  of  business  likely  to  be  done,  but  they  are 
not  bound  to  provide  for  a  great,  sudden  and  unexpected  influx  of  busi- 
ness.—WiSeri  V.  N.  Y.  &  E.  B.  Co.,  19  Barb.  (N.  T.)  36;  affd.  12  N. 
T.  245. 

Since  the  Texas  statute  requiring  carriers  to  furnish  sufficient  accom- 
modations for  the  transportation  of  all  property  that  may  be  offered  is 
simply  declaratory  of  the  common  law,  when  an  unexpected  and  unpre- 
cedented rush  of  business  occurs,  the  carrier  is  generally  excusable  for 
refusing  to  accept  the  property  for  transportation. —  Houston  &  T.  C. 
B.  Co.  V.  Smith,  63  Texas,  322. 
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[8]    Duty  to  fnrnish  safe  macIiiiieTy'  and  appliances. 

Provisions  as  io  type  of  switches,  warning  signals,  care  and  inspection 

of  locomotives,  use  of  appliances,  etc., —  see  N.  Y.  R.  K.  L.,  §  49. 
Power  of  former  Board  of  Railroad  Commissioners  as  to  safeguards, 

—  see  N.  Y.  E.  E.  L., '§  50. 
Use  of  stoves  in  passenger  cars  forhidden, —  see  N.  Y.  E.  E.  L.,  §  51, 
"  Centre-hearing "  rails  not  to  he  used  in  construction  of  tracks  of 

street  surface  railroads, —  see  N.  Y.  E.  E.  L.,  §  109. 
Use  of  safety  appliances  required  hy  federal  Act, —  see  U.  S.  Comp. 

Stat.,  pages  3174-3176  as  amd.  by  Act  of  Mar.  2,  1903,  ch.  976. 
Duty  not  discharged  hy  purchasing  from  reputable  manufacturers, — 

see  post,  note  [20]. 
Excuses  for  failure  to  comply  with  Safety  Appliance  Act, —  see  post, 

note  [71]. 
Power  of  the  state  to  prescribe  the  location  of  tracks  and  the  size  and 

character  of  rails, —  see  ante,  §  1,  note   [2]. 
Limits  of  state  and  federal  regulation  as  to  safety  appliances, —  see 

ante,  §  25,  note  [10]. 
Compelling  relaying  of  tracks, —  see  post,  §  49,  note  [30]. 

The  equipment  of  ears  with  automatic  couplers  which  will  not  auto- 
matically couple  with  each  other  without  the  necessity  of  the  men 
going  between  the  cars,  is  not  a  compliance  with  the  Act  of  Congress 
of  March  2,  1893  (27  Stat.  531,  c.  196).— Jo/inson  v.  So.  Pac.  R.  Co., 
196  U.  S.  1,  25  Sup.  Ct.  E.  (U.  S.)  158. 

Locomotive  engines  are  cars  within  the  meaning  of  the  Act  of  Con- 
gress of  March  2,  1893  (27  Stat.  531,  ch.  196),  requiring  "any  car" 
engaged  in  interstate  commerce  to  be  equipped  with  automatic  couplers. 
—  Johnson  v.  Southern  Pacific  R.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  E. 
(U.  S.)  158. 

A  carrier  is  bound  to  adopt  the  most  approved  modes  of  construction 
and  machinery  in  known  use  in  the  business,  and  the  best  precautions 
in  known  practical  use,  for  securing  safety.  It  is  not  bound  to  use 
every  possible  prevention  which  the  highest  scientific  skill  may  have 
suggested,  or  to  adopt  an  untried  machine  or  mode  of  construction. — 
Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  123. 

[9]    Duty  to  render  sivitcliing  services. 

Duty    of    carrier    to    furnish    switch    connections, —  see    post,    §    27, 

note  [1]. 
Duty  to  receive  and  deliver  freight  at  private  switches, —  see  post, 

§  27,  note  [13]. 
Switching  charges, —  see  post,  §  27,  note  [14]. 
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Switching  cars  of  live  stock  beyond  the  carrier's  line  and  into  stock- 
yards not  owned  by  the  carrier,  is  not  a  gratuity,  but  is  a  service  which 
the  shipper  has  a  legal  right  to  demand  and  which  the  carrier  is  under 
legal  obligation  to  furnish,  at  an  additional  charge. —  Cattle  Raisers' 
Assn.  V.  C.  B.  &  Q.  B.  Co.,  11  Inters.  Com.  K.  277. 

[10]    Duty  as  to  hauling  of  sleeping  cars  an4  private  cars. 

Discrimination  in  hauling  of  private  or  sleeping  cars, —  see  post,  §  32, 

note  [25]. 
Refusal  to  haul  cars  of  a  connecting  line, —  see  post,  §  35,  note  [5]. 
When   Commission  will  compel  the   hauling  of  sleeping  cars, —  see 

post,  §  49,  note  [30]. 

A  carrier  has  a  right  to  refuse  to  haul  private  cars  which  it  deems 
dangerous  to  the  safety  or  celerity  of  its  service. — Worcester  Excur- 
sion Car  Co.  V.  Pa.  B.  Co.,  1  Inters.  Com.  E.  811,  2  Inters.  Com.  E.  12, 
792,  3  I.  C.  C.  E.  577. 

A  railroad  company  is  not  a  common  carrier  of  sleeping  cars,  and 
hence  may  transport  them  on  such  conditions  as  it  is  willing  to  make. 
—  Chicago,  B.  I.  &  P.  B.  Go.  v.  Hamler,  215  lU.  525,  74  N.  E.  705. 

[11]    Duty  to  receive  and  transport. 

See  also,  ante,  note  [2]. 

Compelling  carrier  to  transport, —  see  ante,  note  [3],  post,  §  57,  note 
[13]. 

Remedy  for  failure  or  refusal  to  transport, —  see  post,  note  [15]. 
Exoneration  from  duty, —  see  post,  note  [20]. 

Bight  of  carrier  to  prescribe  the  time  for  reception  of  freight, —  see 
post,  note  [22]. 

Befusal  to  transport  as  discrimination, —  see  post,  §  32,  note  [15]. 

Establishment  of  embargo, —  see  post,  §  32,  note  [22]. 

Duty   of  connecting   carrier  to  forward  goods  in  order  of  receipt, — 

see  post,  §  35,  note  [26]. 
Liability  of  earner  for  delay  in  transporting, —  see  post,  §  38,  notes 

[29]-[37]. 

Consignments  of  freight  must  be  transported  in  the  order  of  receipt, 
see  post,  §  38,  note  [34]. 

A  state  statute  provided  that  "  a  common  carrier  must,  if  able  to  do 
so,  accept  and  carry  whatever  is  offered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undertakes  or  is  accustomed  to  carry." — Held, 
that  this  did  ■  not  obligate  an  express  company  to  receive  currency  for 
transportation  at  a  time  when  it  would  be  necessary  to  store  the  same 
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over  night  awaiting  a  morning  train,  it  being  the  general  rule  of  the 
company  not  to  so  receive  such  consignments. —  Piatt  v.  Le  Cocq,  158 
Fed.  723. 

An  express  company  cannot  refuse  to  transport  liquors  to  and  from 
persons  vcho  have  a  right  to  receive  and  ship  the  same. —  Orescent  Liquor 
Co.  V.  Piatt,  148  Fed.  894. 

An  Arkansas  statute  (§  6193,  Sandels  &  H.  Dig.  Ark.)  declares  that 
railroad  companies  "  shall  furnish  sufficient  accommodations  for  the 
transportation  of  all  such  passengers  and  property  as  shall,  within  a 
reasonable  time  previous  thereto,  offer  or  be  offered  for  transportation 
at  the  place  of  starting  and  the  junctions  of  other  railroads,  and  at 
sidings  and  stopping  places  established  for  receiving  and  discharging 
*  *  *  passengers  and  freights,  and  shall  take,  transport  and  dis- 
charge such  passengers  and  property  at,  from  and  to  such  places  on 
due  payment  of  tolls,"  etc. —  Held,  this  cannot  be  understood  as  depriv- 
ing the  carrier  of  the  right  to  make  reasonable  regulations  applicable 
to  all  persons  and  corporations  relative  to  the  manner  in  which  such 
a  commodity  as  coal  shall  be  delivered  for  transportation,  nor  as  com- 
pelling the  carrier  to  set  out  on  its  sidetracks  at  such  stations  coal 
cars  to  be  there  loaded  by  means  of  wagons.  That  view  of  the  statute, 
if  adopted,  would  deprive  the  carrier  of  the  power  to  serve  the  public 
in  the  most  efficient,  speedy  and  economical  manner,  and  it  will  not  be 
presumed  that  such  was  the  purpose  of  the  legislature.  If  the  statute 
in  question  operates  to  modify  the  common  law  at  all,  it  only  modifies 
it  to  the  extent  of  compelling  railroads  to  carry  all  kinds  of  property 
which  is  tendered  for  carriage  instead  of  only  such  property  as  they 
make  a  public  profession  of  carrying. —  Harp  v.  Choctaw,  0.  &  0.  B. 
Co.,  125  Fed.  445. 

Loading  the  freight  upon  the  cars  is  incumbent  on  the  carrier,  and 
it  cannot,  as  a  condition  of  transporting  the  goods,  require  the  shipper 
to  do  the  loading. —  London  &  L.  Fire  Ins.  Co.  v.  Borne,  W.  (&  0.  B. 
Co.,  144  N.  Y.  200,  39  N.  E.  79,  affg.  s.  c.  68  Hun  (N.  Y.),  598,  23 
N.  Y.  Supp.  231. 

A  railroad  corporation  may  not  refuse  or  neglect  to  perform  its  public 
duties,  simply  because  of  a  controversy  with  its  employees  over  the 
cost  of  their  part  in  performing  such  functions.  The  duties  imposed 
must  be  discharged  at  whatever  cost,  and  cannot  be  laid  down  or 
abandoned  or  suspended  without  the  legally  expressed  consent  of  the 
sta.te.— People  v.  N.  Y.  C.  £  H.  B.  B.  Co.,  28  Hun  (N.  Y.),  543. 

The  transportation  of  express  matter  over  railroads  as  a  business 
separate  from  that  of  the  railroad  companies  themselves,  finds  sanction 
only  in  the  superiority  of  the  service  in  the  respects  of  speedy  collection, 
transportation  and  delivery,  and  for  such  special  and  rapid  service  the 
jtistice  of  rates  reasonably  higher  than  those  imposed  for  ordinary  rail- 


§  26.]  Safe  and  Adequate  Seevioe.  183 

road  freight  service  is  recognized.  This  implies,  however,  that  such 
speedy  and  special  service  shall  always  be  afforded,  and  the  mere  circum- 
stance that  one  express  company  may  have  the  only  express  office  at  the 
destination  point  and  be  one  of  two  or  more  companies  at  the  shipping 
point  does  not  of  itself  constitute  justification  for  confining  all  express 
service  between  the  shipping  and  ■  destination  points  to  the  route  of  that 
particular  express  company,  especially  when  its  route  is  circuitous  and 
much  speedier  service  could  be  rendered  over  a  through  route  composed 
of  the  lines  of  two  or  more  other  express  companies. — ■  Herendeen  v.  U.  8. 
Exp.  Co.  Decided  by  the  N.  Y.  Public  Service  Commission  of  the  Sec- 
ond District,  Feb.  18,  1908. 

When  a  state  confers  or  permits  the  exercise  of  the  various  rights 
and  powers  enjoyed  by  railroad  corporations,  the  law  imposes  upon  the 
railroad  corporation  receiving  or  exercising  them  the  duty  of  render- 
ing to  the  public  a  service  adequate  to  meet  all  reasonable  requirements. 
—  State  v.  Atlantic  C.  L.  R.  Co.,  —  Fla.  — ,  44  So.  213. 

A  railroad  is  bound  to  receive  and  carry  safely  all  property  tendered 
for  shipment. —  Merchants  D.  Transp.  Co.  v.  Thielhar,  86  111.  71. 

A  carrier  has  the  right  to  deny  transportation  to  a  person  mentally 
or  physically  disabled,  only  if  he  appears  to  be  unable  to  care  for  him- 
self or  likely  to  require  extra  attention. —  Illinois  Cent.  R.  Co.  v.  Smith, 
85  Miss.  349,  37  So.  643;  Weighiman  v.  B.  Co.,  70  Miss.  563,  12  So. 
686;  Sevier  v.  B.  Co.,  61  Miss.  8. 

The  amount  of  business  ordinarily  done  by  a  railroad  is  the  only 
proper  measure  of  its  obligation  to  furnish  transportation. —  Louisville  & 
N.  B.  Co.  V.  Queen  City  Coal  Co.,  99  Ky.  217,  18  Ky.  L.  E.  126,  35  S.  "W. 
626 ;  Ballentine  v.  No.  Mo.  B.  Co.,  40  Mo.  491 ;  State  ex  rel.  Crandall  v. 
■C.  B.  £  Q.  B.  Co.,  72  Neb.  542,  101  N.  W.  23;  State  ex  rel.  McComb  v. 
C.  B.  &  Q.  B.  Co.,  71  Neb.  593,  99  N.  W.  309. 

[12]    Extent  to  -vrlticli  carrier  holds  itself  out  as  sncli.  as  affecting 
duty. 

The  nature  and  extent  of  the  employment  of  business  which  a  com- 
mon carrier  expressly  or  impliedly  holds  itself  out  as  undertaking, 
furnishes  the  limits  of  their  rights,  duties,  obligations  and  liabilities. — 
■Citizens'  Banh  v.  Nantuchet  S.  Co.,  2  Story  (U.  S.),  16. 

In  the  absence  of  provisions  in  the  charter  or  the  statutes,  it  is 
■competent  for  a  railroad  company  to  fix  its  own  policy  as  to  the  limits 
within  which  it  will  act  as  a  common  carrier,  what  business  it  will 
engage  in,  what  means  and  methods  of  transportation  it  will  employ, 
what  goods  it  will  carry,  between  what  points  and  under  what  circum- 
. stances  it  will  accept  them,  providing  it  acts  in  good  faith,  reasonably, 
and  without  interest  to  discriminate,  doing  for  all  under  like  circum- 
stances what  it  does  for  anyone. —  Harp  v.  Choctaw,  0.  &  O.  B.  Co., 
118  Fed.  169 ;  affd.  125  Fed.  445. 
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A  clause  in  the  "charter  of  a  railroad  company,  requiring  it  to  trans- 
port "  all  merchandise  and  property,"  does  not  oblige  it  to  become  a 
common  carrier  of  money. —  Enter  v.  Mich.  Cent.  B.  Co.,  1  Biss.  (U.. 
S.)  35,  Fed.  Cases,  No.  7955. 

A  stockyards  company,  having  by  its  charter  an  option  of  becoming 
a  common  carrier,  which  becomes  such  a  carrier  as  to  dead  freight, 
but  does  not  undertake  to  carry  live  stock,  merely  permitting  railroads 
to  use  its  tracks  for  that  purpose,  is  not  a  common  carrier  of  live 
stock. —  Cattle  Raisers'  Assn.  v.  Fort  Worth  &  D.  G.  R.  Co.,  7  Inters. 
Com.  E.  513. 

A  carrier  need  not  furnish  facilities  to  transport  all  personal  prop-  . 
erty  that  may  be  tendered  it,  but  only  such  as  it  is  accustomed  to 
caTTj.— Pfister  v.  Cent.  R.  Co.,  70  Cal.  169,  11  Pac.  686. 

A  railroad  is  a  common  carrier  only  of  what  it  holds  itself  out  to 
carry.  It  may  carry  only  freight  or  only  passengers,  or  only  a  par- 
ticular class  or  classes  of  freight. — Wiggins  Ferry  Co.  v.  East  St.  L. 
U.  R.  Co.,  107  111.  450. 

A  common  carrier  is  not  bound  to  carry  for  every  person  tendering 
goods  of  any  description,  but  only  according  to  its  public  profession. 
—  Johnson  v.  Midland  R.  Co.,  4  Exch.  (Eng.)  367. 

A  railroad  is  not  bound  to  carry  every  description  of  goods,  and 
between  all  places  on  its  line,  but  only  such  goods  and  from  such 
places  as  it  has  publicly  professed  to  do,  and  has  conveniences  for  the 
purpose. —  Johnson  v.  Midland  R.  Co.,  4  Exch.  (Eng.)  367. 

[13]    Delivery  as  part  of  transportation. 

Transportation  by  rail  undoubtedly  involves  a  suitable  delivery. — 
St.  L.  Hay  &  0.  Co.  v.  G.  B.  &  Q.  R.  Co.,  11  Inters.  Com.  K.  82. 

[14]    'What  constitutes  a  tender  of  goods  for  transportation. 

A  "  tender  "  of  cars  by  a  shipper  for  transportation  consisted  of  re- 
peated notifications  and  requests. —  Held,  that  this  was  sufficient  to 
impose  a  liability  on  the  carrier,  as  anything  further  on  shipper's  part 
would  have  been  a  waste  of  time  and  money. —  State  ex  rel.  Cumher- 
land  T.  &  T.  Co.  v.  T.  &  P.  R.  Co.,  52  La.  Ann.  1850,  28  So.  284. 

[15]    Remedy  against  carrier  for  failure  to  transport. 

Whether  statutory  remedies  supplant  existing  remedies, —  see  post, 
§  40,  note  [2]. 

Where  a  carrier  refused  to  receive  goods  for  carriage  except  upon 
payment  of  an  unreasonable  sum,  the  shipper,  at  common  law,  had  a 
right  of  action  in  damages. —  Texas  &  P.  R.  Co.  v.  Ahilene  Cotton  Oil 
Co.,  204  U.  S.  426,  27  Sup.  Ct.  (U.  S.)  350,  revg.  s.  o.  12  Tex.  Ct. 
E.  498,  85  S.  W.  1052. 
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A  statute  will  not  be  construed  as  taking  away  a  common  law  right 
existing  at  the  date  of  its  enactment,  unless  it  is  found  that  the  pre- 
existing right  is  so  repugnant  to  the  statute  that  its  survival  would 
in  effect  deprive  the  subsequent  statute  of  its  efficacy. —  Texas  &  P-  R. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  E.  (U.  S.) 
350,  revg.  s.  o.  12  Tex.  Ct.  E.  498,  85  S.  W.  1052. 

A  complaint  alleging  a  conspiracy  between  railroad  companies  and 
an  association  of  elevator  owners  whereby  the  latter  refused  to  handle 
the  grain  of  -a  particular  elevator,  states  a  good  cause  of  action. — 
Kellogg  v.  Lehigh  V.  B.  Co..  61  App.  Div.  (N.  T.)  35,  70  N.  Y. 
Supp.  237. 

Eefusal  to  furnish  facilities,  etc.,  is  merely  a  private  injury  for 
which  the  remedy  by  an  action  for  damages  is  adequate  and  complete. — 
People  ex  rel.  Ohlen  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  22  Hun  (K  Y.),  533. 

The  measure  of  compensation  for  refusing  to  furnish  facilities,  etc., 
is  the  difference,  less  the  expenses  of  transportation,  between  the  value 
of  the  property  at  the  place  where  it  was  offered  and  that  to  which  it 
was  intended  to  be  taken. —  People  ex  rel.  Ohlen  v.  N.  Y.  L.  E.  &  W. 
B.  Co.,  22  Hun  (N.  Y.),  533. 

In  an  action  against  a  railroad  for  refusal  or  delay  to  receive  and 
transport  goods,  the  shipper  must  show  a  tender  of  the  customary  price 
of  carrying  the  goods  offered  for  shipment,  or  a  readiness  and  willing- 
ness to  pay  according  to  the  course  and  iisage  of  the  company  in 
such  case. —  Galena  &  C.  U.  B.  Co.  v.  Bae,  18  111.  488. 

Having  the  means  of  transportation,  carriers  are  liable  to  an  action 
if  they  refuse  to  carry  freight  or  passengers  without  a  ground  for  such 
refusal.— iV^eu;  Eng.  Exp.  Co.  v.  Me.  C.  B.  Co.,  57  Me.  188. 

Texas  statute  required  carriers  to  furnish  adequate  transportation  for 
all  property,  and  made  them  liable  for  damages  from  their  refusal, 
etc. —  Held,  that  the  shipper  could  recover,  on  showing  tender  of  goods 
and  readiness  to  pay  freight  charges. —  Oalveston,  S.  &  8.  A.  B.  Co. 
V.  Schmidt,  25  S.  W.  452   (Tex.). 

If  a  company  wrongfully  refuses  to  carry  property,  the  measure  of 
damage  is  the  difference  between  its  value  at  the  place  of  destination 
when,  if  carried,  it  should  have  reached  there,  and  its  value,  at  such 
time,  at  the  place  whence  it  should  have  been  taken,  including  the  neces- 
sary expense  of  storing,  loss  by  deterioration,  etc.,  accruing  by  reasorS 
of  its  detention,  and  deducting  the  reasonable  expense  of  transporta- 
tion.— Galena  &  C.  U.  B.  Co.  v.  Bae,  18  111.  488. 

[16]    Duty  as  to  depots  and  gronnds. 

Provisions  relating  to  stations  and  use  of  stations  and  grounds, —  see 

N.  Y.  E.  E.  L.,  §  34. 
Estahlishment  and  maintenance  of  stations  and  waiting  rooms, —  see 

post,  §  50,  note  [4]. 
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It  is  a  railroad's  duty  to  afford  a  safe  and  convenient  passage  from 
its  depot  to  the  highway. —  Hoffman  v.  N.  Y.  C.  &  E.  B.  B.  Co.,  75 
N.  Y.  603,  afig.  s.  c.  13  Huu  (N.  Y.),  589. 

A  painted  car  body,  no  matter  how  strong  or  durable  it  may  be,  is  not 
a  proper  facility  for  the  storage  of  incoming  and  outgoing  freight  in 
any  locality  of  sufficient  consequence  to  be  a  station  for  the  reception 
and  delivery  of  freight  traffic. —  Bochland  Co.  Citizens  v.  N.  J.  &  N.  Y. 
B.  Co.  Decided  by  the  N.  Y.  Public  Service  Commission  for  the  Second 
District,  April  16,  1908. 

[17]    Dnty  to  furnish  passengers  irith  seats. 

Statute  obliging  carriers  to  furnish  passengers  with  seats  merely  de- 
claratory of  common  law, —  see  ante,  note  [1]. 

Standing  room  in  the  passage  way  is  not  proper  accommodation  for 
passengers.—  Willis  v.  L.  I.  B.  Co.,  34  N.  Y.  670,  affg.  s.  c.  32  Barb. 
(N.  T.)  398. 

A  city  ordinance  required  that  between  certain  hours  a  sufficient  num- 
ber of  street-cars  should  be  run  to  provide  a  seat  for  every  passenger 
from  whom  a  fare  was  demanded. — Held,  that  it  not  appearing  that  the 
ordinance  was  imder  all  circumstances  unreasonable  and  oppressive,  it 
should  be  permitted  to  stand,  to  be  enforced  except  in  cases  where  it 
might  be  made  to  appear  that  the  operation  of  the  provisions  were  \m- 
reasonable  or  oppressive. —  North  Jersey  St.  B.  Co.  v.  Jersey  City,  —  N. 
J.  L.  — ,  67  Atl.  1072. 

The  contract  of  a  carrier  of  passengers  by  railway  is  one  not  only  to 
furnish  the  passengers  with  transportation  but  also  with  a  seat.  The 
passenger  need  not  surrender  his  ticket  until  he  is  furnished  with  a  seat. 
If  the  passenger  chooses  to  accept  transportation  without  a  seat,  he  must, 
on  demand,  pay  his  fare.  If  unwilling  to  ride  unless  a  seat  is  furnished 
him,  he  must  get  off  at  the  first  opportunity,  and  may  recover  as  damages 
such  sum  as  will  compensate  him  for  the  breach  of  the  contract,  includ- 
ing such  damages  as  are  the  natural  and  immediate  result  of  such  breach. 

—  Memphis  &  C.  B.  Co.  v.  Benson,  85  Tenn.  627,  4  S.  W.  5. 

[18]    Duty  to  render  special  serTices. 

Duty  of  carrier  to  publish  charges  for  special  services,  — see  post, 

§  28,  notes  [19]-[21]. 
Discriminations  in  charges  for  specific  services, —  see  post,  §  31,  note 

[62]. 

Refrigeration,  etc.,  is  a  part  of  the  reasonable  facilities  which  must  be 
furnished  by  a  carrier  holding  itself  out  to  carry  perishable  commodities. 

—  The  Southwark,  191  TJ.  S.  1,  24  Sup.  Ot.  R.  (U.  S.)  1. 
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The  court  -will,  in  a  proper  case,  require  a  carrier  to  furnish  proper 
facilities  for  the  loading  and  unloading  of  livestock. —  Butchers  & 
Drovers'  SiocTcyards  Co.  v.  L.  &  N.  R.  Co.,  67  Fed.  35. 

A  carrier  may  construct  and  operate  an  elevator  of  its  own,  or  make 
some  arrangement  with  the  owner  of  an  elevator  for-  such  a  service. — 
Allowances  io  Elevators  hy  U.  Pac.  R.  Co.,  12  Inters.  Com.  E.  99. 

A  carrier  may  furnish  elevation  for  grain  at  any  point  where  it 
may  be  convenient  for  shippers,  whether  at  the  destination  or  for  trans- 
fer in  transit. —  Allowances  to  Elevators  hy  V.  Pac.  B.  Co.,  13  Inters. 
Com.  E.  99. 

A  carrier  may  unload  for  consignees  at  the  destination  if  it  does  so 
for  all  shippers  alike. —  Allowances  to  Elevators  hy  U.  Pac.  B.  Co.,  12 
Inters.  Com.  E.  99. 

Icing  and  refrigeration  of  ears  is  not  a  mere  incident  to  the  transpor- 
tation service,  but  is  part  of  that  service  itself. —  Matter  of  Charges  for 
Transportation  of  Fruit,  11  Inters.  Com.  E.  129. 

A  carrier  cannot  refuse  to  furnish  the  ice  and  supervise  the  icing  of 
a  refrigerator  car. —  Matter  of  Charges  for  Transportation  of  Fruit,  11 
Inters.  Com.  E.  129. 

The  duty  of  a  carrier  holding  itself  out  to  carry  perishable  fruit  is 
not  simply  to  furnish  a  refrigerator  car,  but  to  ice  the  car  and  keep  it 
Sit  a  proper  temperature. —  Matter  of  Charges  for  Transportation  of 
Fruit,  11  Inters.  Com.  E.  129. 

The  stopping  of  a  commodity  in  transit  for  the  purpose  of  treatment 
or  reconsignment  is  in  the  nature  of  a  special  privilege,  which  the  car- 
rier may  concede,  but  which  the  shipper  cannot,  in  the  present  state  of 
the  law,  demand  as  a  matter  of  lawful  right.  —  8t.  Louis  Hay  &  O.  Co. 
v.  Mohile  &  0.  R.   Co.,  11  Inters.  Com.  E.  90. 

Carriers  must  furnish  ice  for  use  in  refrigerator  cars. —  Be  Trans- 
portation of  Fruit,  10  Inters.  Com.  E.  360. 

A  carrier  fulfills  its  duty  by  furnishing  reasonable  terminal  facilities 
for  the  various  kinds  of  traffic.  It  is  not  bound  to  furnish  the  same 
facilities  for  all  descriptions  of  traffic.  What  is  reasonable  provision  in 
a  given  instance  depends  largely  on  the  conditions  and  surroundings  of 
the  particular  locality. —  Palmers'  Board  of  Trade  v.  Pa.  R.  Co.  9  Inters. 
Com.  E.  61. 

If  all  shippers  applying  cannot  be  provided  with  desired  facilities,  the 
plan  or  method  adopted  should  be  the  one  affording  the  largest  public 
accommodation  with  the  smallest  amount  of  individual  hardship. —  Pal- 
mers' Board  of  Trade  v.  Pa.  R.  Co.,  9  Inters.  Com.  E.  61. 

Wliere  one  road  has  a  contractual  right  to  run  over  the  tracks  of  an- 
other company  to  reach  points  on  its  own  line,  the  Interstate  Commerce 
Act  does  not  require  it  to  receive  or  discharge  traffic  at  points  on  the 
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line  of  such  other  company,  where  the  stdficiency  of  the  local  service 
rendered  by  the  latter  is  not  questioned. — Alford  v.  Chicago,  B.  I.  ,&  P. 
R.  Co.,  2  Inters.  Com.  E.  582,  Y71,  3  I.  S.  C.  C,  E.  4Y3. 

It  is  the  duty  of  railroads,  so  far  as  they  have  authority  under  their 
charter  and  the  laws,  to  increase  their  business  by  all  usual  and  cus- 
tomary means,  and  to  furnish  the  public  with  all  needful  facilities  for 
safe,  cheap  and  speedy  transportation. —  Stewart  v.  Erie  &  W.  Transp. 
Co.,  17  Minn.  372. 

When  a  railroad  puts  a  refrigerator  car  of  a  transportation  company 
into  its  train,  it  thereby  makes  such  car  its  own,  and  puts  on  itself  the 
duty  of  keeping  it  properly  refrigerated,  so  that  for  failure  so  to  do  it 
is  liable  to  the  shipper. —  New  York,  P.  &  N.  B.  Co.  v.  Cromwell,  98 
Va.  227,  35  S.  E.  444,  49  L.  E.  A.  462. 

An  act  requiring  a  railroad  to  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  of  traflSc,  etc.,  does  not  compel  a  company  to 
maintain  or  use  its  railway  or  stations. —  Darlaston  Local  Board  v.  Lon- 
don &  N.  W.  B.  Co.,  1894,  2  Q.  B.  D.  (Eng.)  694 

[19]    Determination  as  to  fnlfillment  of  dnty. 

The  term  "  adequate  and  reasonable  facilities "  to  which  any  com- 
munity is  entitled  is  a  relative  expression  and  may  be  considered  as 
calling  for  such  facilities  as  might  be  fairly  demanded,  regard  being  had, 
among  other  things,  to  the  size  of  the  place,  the  extent  of  the  demand 
for  transportation,  the  cost  of  furnishing  additional  accommodations 
asked  for  and  to  all  other  facts  which  would  have  a  bearing  upon  the 
question  of  convenience  and  cost. —  Atlantic  C.  L.  R.  Co.  v.  Wharton, 
207  U.  S.  328,  28  Sup.  Ct.  E.  (U.  S.)  121,  revg.  s.  o.  74  S.  C.  80,  54 
S.  E.  224. 

A  15.4  per  cent,  winter  reduction  in  the  suburban  train  service  of  a 
railroad  from  that  extended  in  the  summer,  held  not  to  be  unreasonable 
in  view  of  the  fact  that  as  compared  with  the  summer  months,  there 
was  an  80  per  cent,  diminution  in  the  number  of  commuters  using  these 
trains  in  the  winter. — Residents  on  Far  BocTcaway  Branch  v.  L.  I.  B.  Co. 
Decided  by  the  N.  Y.  Public  Service  Commission  of  the  Second  Dis- 
trict, February  19,  1908. 

Additional  train  service  ordered  on  the  line  of  the  New  Jersey  and 
New  York  E.  Co.  between  New  City  and  Nanuet. —  BocTcland  Co.  Citi- 
zens v.  N.  J.  &  N.  Y.  B.  Co.  Decided  by  the  N.  Y.  Public  Service 
Commission  for  the  Second  District,  April  16,  1908. 

What  constitutes  reasonable  and  adequate  facilities  for  the  handling 
of  particular  traffic  is  a  question  of  fact  under  the  circumstances. —  Baker 
V.  Boston  &  M.  B.  Co.  —  N.  H.  — ,  65  Atl.  386. 

In  determining  whether  or  not  the  roadbed,  track,  rolling  stock,  and 
other  equipment  of  a  common  carrier  is  reasonably  sufficient,  and  is 
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being  maintained  and  operated  in  a  reasonably  safe  and  adequate  condi- 
tion, and  is  being  managed  for  the  proper  rendering  of  the  public  service 
the  corporation  has  undertaken  to  perform,  the  conditions  under  which 
the  service  is  being  rendered,  the  character  and  extent  of  the  service,  its 
reasonable  requirements  and  the  means,  facilities  and  methods  best  suited 
to  such  service  in  common  use  will  be  considered  by  the  court,  together 
with  any  other  material  and  pertinent  matters  available. —  State  v.  At- 
lantic C.  L.  B.  Co.,  —  Fla.  — ,  44  So.  213. 

[20]    Exoneration  from  obligations  as  carrier. 

Orders  of  military  authorities  as  justifying  discriminations, —  see  post, 
§  31,  note  [53]. 

That  the  delay  of  a  train  was  due  to  the  wilful  and  unauthorized  act 
of  a  conductor  is  no  defense  to  an  action  against  a  carrier  for  its  failure 
to  transport  a  passenger  with  proper  dispatch. — :  Weed  v.  Panama  B.  Co., 
17  N  T.  362,  afig.  s.  o.  6  Duer  (N.  T.),  193. 

That  it  may  involve  him  in  a  strike  does  not  excuse  the  receiver  of  a 
railroad  from  receiving  from,  and  delivering  to,  a  connecting  railroad 
■empty  or  loaded  freight  cars. —  Beers  v.  Wabash,  St.  L.  &  P.  B.  Co.,  32 
Fed.  244. 

A  carrier  cannot  refuse  to  perform  its  duties  as  a  carrier,  in  order  to 
flompel  prepasonent  of  demurrage  charges. —  Macloon  v.  Ch.  &  N.  W.  B, 
Co.,  3  Inters.  Com.  E.  452,  Yll,  5  I.  S.  C.  C.  E.  84. 

The  public  obligation  of  a  railroad  corporation  to  run  its  cars  and 
carry  passengers  transcends  its  obligation  to  its  stockholders.  It  cannot 
cease  to  perform  these  functions  for  any  length  of  time  to  beat  down  the 
price  or  conditions  of  labor.  It  must  pay  whatever  price  is  necessary 
to  get  the  labor  with  which  to  perform  its  public  duty. —  Matter  of 
Loader,  14  Misc.  (N.  Y.)  208,  35  IST.  Y.  Supp.  996. 

The  mere  striking  of  the  employees  of  a  railroad  will  not  excuse  it 
from  the  duty  to  receive  and  transport  freight. —  People  v.  N.  Y.  C.  & 
E.  B.  B.  Co.,  28  Hun  (N.  Y.),  543. 

Unfortunate  or  improvident  management  of  its  finances  by  a  common 
carrier  corporation,  and  neglect  in  the  maintenance  and  operation  of  its 
line  and  equipment  cannot  be  held  to  exempt  or  excuse  the  carrier  from 
reasonable  compliance  with  the  requirements  of  the  N.  Y.  Public  Service 
Commissions  Law  as  to  safe  and  adequate  service. — -In  re  Port  Jervis 
Elect.  L.,  P.,  G.  &  B.  B.  Co.  Decided  by  the  N.  Y.  Public  Service  Com- 
mission for  the  Second  District  May  12,  1908. 

A  carrier  will  not  be  excused  from  performing  any  duty  required  of 
it  by  its  charter,  on  the  ground  that  such  performance  would  be  unprofit- 
able.—/Soi;onna7!,  &  0.  Canal  Co.  v.  Shuman,  91  Ga.  400,  17  S.  E.  937. 
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The  duty  of  a  carrier  as  to  its  bridges  is  not  discharged  by  purchasing' 
its  iron  work  from  reputable  manufacturers,  but  it  is  bound  to  inspect 
and  test  the  bridges  from  time  to  time. —  Louisville,  N.  A.  &  C.  R.  Co^ 
V.  i^nyder,  117  Ind.  43.5,  20  N.  E.  284,  3  L.  R.  A.  434. 

A  carrier  cannot  exonerate  himself  from  the  obligation  to  furnish 
suitable  cars  and  means  of  transacting  his  business. —  Mason  v.  Mo.  Pac^ 
K  Co.,  25  Mo.  App.  4T3. 

[21]    Sleeping  cars  considered  as  cars  of  carrier. 

A  Pullman  or  other  special  car,  whether  obtained  by  the  carrier  by 
purchase  or  by  lease,  is  to  every  practical  intent  the  car  of  the  carrier. — 
Pennsylvania  E.  Co.  v.  Boy,  102  U.  S.  457. 

[22]    Rules  and  regulations  by  carrier. 

Eiiles  as  to  Ume  of  asking  for  transfer, —  see  post,  note  [62]. 
Reasonableness  of  time  limit  on  transfers, —  see  post,  note  [67]. 
Reasonableness   of  regulations  as   to   method  of  operation, —  see  post 
§  49,  note  [31]. 

In  the  absence  of  statutory  regulation  a  carrier  is  entitled  to  establish 
and  promulgate  reasonable  rules  and  regulations  governing  the  manner 
in  which  it  will  conduct  its  business,  and  it  follows  that  the  carrier  has 
also  the  power  to  alter  or  modify  such  rules  from  time  to  time  as  it  may 
deem  expedient,  upon  reasonable  notice  to  the  public. —  TJ.  8.  v.  Oregon 
R.  &  N.  Co.,  159  Fed.  975. 

A  carrier  has  the  right  to  make  and  enforce  reasonable  regulations 
which  may  lawfully  fix  the  times,  the  places,  the  methods  and  the  forms 
in  which  it  will  receive  the  various  commodities  it  undertakes  to  carry, 
and  rules  thus  adopted  are  presumptively  reasonable. — Piatt  V.  Le  Cocq, 
158  Fed.  723. 

A  shipper  should  not  be  subjected  to  unnecessary  restriction  as  to 
the  kind  of  case  or  package  he  shall  use. —  Rhode  Island  Egg  Co.  v 
L.  8.  &  M.  8.  R.  Co.,  6  Inters.  Com.  R.  176. 

Railroad  corporations  have  the  right  to  prescribe  the  time  for  recep- 
tion of  freight  for  transportation. —  BouTcer  v.  L.  I.  R.  Co.,  89  Hun 
(N.  Y.),  202,  35  N.  T.  Supp.  23. 

A  passenger  on  a  street  railroad  is  not  bound  by  rules  of  which  no 
reasonable  notice  has  been  given  to  the  public. —  McGowan  v.  N.  Y 
City  R.  Co.,  99  N.  T.  Supp.  835. 

A  rule  of  an  express  company  provided :  "Agents  at  common  points 
must  decline  to  accept  for  transportation  business  originating  at  their 
offices,  destined  to  exclusive  offices  of  other  companies  having  offices  at 
points  of  origin."  This  rule  was  amended  by  adding  the  following,  "  pro- 
vided, however,  that  the  said  shipment  shall  not  be  refused  if  the  shipper 
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insists  upon  forwarding  it  and  tenders  the  Agent  the  full  amount  neces- 
sary to  pay  the  charges  of  this  company  in  advance,  at  its  regular  local 
rate,  to  the  point  of  transfer  to  the  connecting  company,"  etc. —  Held^ 
that  the  rule  is  open  to  serious  objection  inasmuch  as  it  is  not  only  con- 
tradictory in  its  terms,  but  is  certain  in  practice  to  have  discriminating 
effect  as  between  shippers  who  insist  upon  the  transportation,  notwith- 
standing the  agent's  refusal,  and  shippers  who  do  not  insist  upon  the 
transportation  after  the  agent  shall  have  refused  the  shipments. —  Heren- 
deen  v.  U.  8.  Exp.  Co.  Decided  by  the  Public  Service  Commission  of 
the  Second  District,  Feb.  38,  1908. 

Independently  of  statute,  carriers  have  a  right  to  adopt  reasonable 
rules  and  regulations  as  to  the  places  where  they  will  receive  freight  for 
transportation. —  Rhodes  v.  No.  Pac.  B.  Co.,  34  Minn.  87. 

The  validity  of  regulations  of  a  railroad  as  to  its  transportation  of 
passengers  depends  not  on  their  lawfulness,  but  upon  their  reasonable- 
ness.—  State  V.  Overton,  24  N.  J.  L.  435. 

[23]    Nature  of  passenger  tickets. 

Mandamus  to  compel  issuance  of  tichets, —  see  post,  note  [47]. 
Recovery  of  penalties  for  refusal  to  issue  mileage   hoohs, —  see  post, 

note  [68]. 
Constitutionality  of  mileage  hook  acts, —  see  ante,  §  1,  note  [15]. 
Whether  mileage  hooh  acts  are  regulations  of  interestate  commerce, — 

see  ante,  §  25,  note  [14]. 
Regulations  as  to  transferahility  of  tickets  should  he  published, —  see 

post,  §  28,  note  [21]. 
Effect  of  failure  to  fie  regulation  as  to  tickets, —  see  post,  §  28,  note 

[25]. 
Discrimination  in  issuing  of  passenger  tickets, —  see  post,  §  31,  note 

[57]. 
Issuance    of    special    tickets    and    mileage, —  see    post,    §    33,    notes 

[18]-[22]. 
Issuance  of  party-rate  tichets  not  illegal, —  see  post,   §  33,  note  [20]. 
Ohligation  of  carrier  to  honor  tickets  of  connecting  line, —  see  post, 

§  35,  note  [22]. 
Ticket  as  source  of  carriers'  ohligation  to  carry  haggage, —  see  post, 

§  38,  note  [39]. 
Power  of  Commission  to  compel  issuance  of  special  tickets, —  see  post, 

§  49,  note  [16]. 

A  passenger  ticket  is  a  mere  voucher  or  token  that  the  party  holding 
it  has  paid  his  fare. —  Quimhy  v.  Vanderhilt,  17  N.  T.  306 ;  Bussman  v. 
"Western  Transit  Co.,  9  Misc.  (N.  T.)  410,  29  N.  T.  Supp.  1066;  Nevins 
V.  Bay  State  8s.  Co.,  4  Bosw.   (N.  T.)  225. 
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[24]    Private  car  system  not  favored. 

Carriers'  regulations  as  to  transportation  of  private  cars  to  he  pub- 
lished in  schedule, —  see  post,  §  28,  note  [18] 

The  use  of  private  cars,  especially  for  business  purposes,  is  not  favored 
in  law  and  ought  not  to  be  encouraged  by  the  Interstate  Commerce  Com- 
mission.—  Carr  v.  No.  Pac.  R.  Co.,  9  Inters.  Com.  E.  1. 

[25]    Begnlation  of  rates  on  single  lines  and  through  rontes. 

The  provisions  of  the  Interstate  Commerce  Act  apply  alike  to  rates  on 
a  single  line  and  to  rates  under  a  through  route  formed  by  two  or  more 
carriers. —  Consolidated  F.  Co.  v.  So.  Pac.  S.  Co.,  9  Inters.  Com.  E.  182. 

[26]    Meaning  of  term  "rate." 

The  word  "  rate,"  as  used  in  the  Interstate  Commerce  Act,  means  the 
net  cost  to  the  shipper  of  the  transportation  of  his  pToperty;  that  is  to 
say,  the  amount  the  carrier  collects  from  the  shipper  and  retains. —  U.  8. 
V.  Ch.  &  A.  R.  Co.,  148  Fed.  646. 

[27]    RebilUng  rates. 

Rules  as  to  reconsignment  of  freight  should  he  stated  in  schedules, — 

see  post,  §  28,  note  [18]. 
Additional  charge  for  reconsignment  privilege  not  discrimination,— < 

see  post,  §  31,  note  [62]. 

A  true  "  rebilling  rate "  is  one  by  which  goods  received  in  unbroken 
carload  lots  over  one  line  of  railroad  can  be  rebilled  over  the  same  or 
another  line,  completing  one  continuous  trip  of  the  same  commodity 
simply  changing  the  consignee,  and  altering  the  destination  of  the  iden- 
tical shipment,  without  unloading  or  handling  the  freight. — Alabama  & 
Y.  R.  Co.  v.  R.  R.  Commission,  86  Miss.  66Y,  38  So.  356. 

[28]    Discretion  of  carrier  in  fixing  rates. 

See  also  post,  §  31,  note  [2]. 

In  fixing  rates  for  differing  but  analogous  services,  the  carrier  has  the 
right  to  exercise  an  honest  discretion. —  Carr  v.  No.  Pac.  R.  Co.,  9 
Inters.  Com.  E.  1. 

[29]    Jnst  and  reasonable  rates  and  charges  —  Duty  to  charge. 

Rates  shall  not  be  relatively  unreasonable, —  see  post,  §§  31,  32,  35,  36. 
Compelling  carrier  to  charge  reasonable  rate, —  see  ante,  note  [3]. 
General  power  of  the  state  to  regulate  rates  and  charges, —  see  ante, 

§  1,  note  [2]. 
Switching  charges, —  see  post,  §  2Y,  note  [14]. 
Duty  of  carrier  to  file  and  publish  schedule  of  rates, —  see  post,  §  28, 

note  [2]. 
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Duty  of   carriers  not  to  unduly  discriminate  as  to  rates, —  see  post, 

§  31,  note  [1]. 
Discretion  of  carrier  in  fixing  rates, —  see  also  ante,  note  [28],  post, 

§  31,  note  [2]. 
Power  of  legislature  to  foriid  discriminations, —  see  post,  §  32,  note 

[2J. 
Indictments  for  failure  to  charge  the  published  rate, —  see  post,  §  33, 

note   [2]. 
Power  of  Commission  to  sanction  rates  which  are  unreasonable, —  see 

post,  §  49,  note  [8]. 
Mandamus   to  compel   charging   of  reasonable  rate, —  see  post,   §   57, 

note   [13]. 

The  constitutional  requirement  of  equal  protection  of  the  laws  does 
not  require  that  all  public  utility  corporations  exacting  tolls  should  be 
placed  on  the  same  footing  as  to  rates,  as  justice  to  the  public  and  to  the 
stockholders  may  require  in  respect  to  some  road  rates  very  different  from 
those  prescribed  for  other  roads  and  rates  on  one  road  may  be  reasonable 
and  just  to  all  concerned,  while  on  another  road  the  same  rates  would  be 
exorbitant  and  unreasonable. —  Covington  &  L.  Turnpike  Co.  v.  Sandford, 
164  U.  S.  578,  17  Sup.  Ct.  E.  (U.  S.)  198,  revg.  s.  c.  14  Ky.  L.  E.  689, 
20  S.  W.  1031. 

The  instructions  to  a  receiver  of  common  carrier  were:  (1)  All 
charges  made  for  any  service  in  the  transportation  of  passengers  or 
property,  or  for  receiving,  delivering,  storing  or  handling  property, 
must  be  reasonable  and  just.  (2)  He  will  not  discriminate  in  his  rates, 
charges  and  facilities  against  any  connecting  line,  but  will  give  to  both 
equal  rates  and  facilities  for  equal  service,  from  all  points. —  Cutting  v. 
Florida  B.  &  N.  Co.,  30  Fed.  663. 

Charges  for  icing  and  refrigeration  must  be  reasonable  and  just. — 
Matter  of  Charges  for  Transportation  of  Fruit,  11  Interst.  Com.  E.  129. 

WTiere  a  carrier  furnishes  ice  for  refrigeration,  and  prohibits  the 
shipper  from  obtaining  it  from  any  other  source,  the  price  must  be 
reasonable,  and  that  price  is  a  part  of  the  total  charge  for  the  trans- 
portation service  afforded  by  the  carrier. —  Re  Transportation,  etc.,  of 
Fruit,  10  Inters.  Com.  E.  360. 

Demurrage  and  storage  charges  shall  be  reasonable  and  just. —  Penn- 
sylvania Millers'  Assn.  v.  Phila.  &  B.  R.  Co.,  8  Inters.  Com.  E.  531. 

Eates  cannot  be  arbitrarily  fixed,  in  the  mere  discretion  of  the  car- 
rier, but  must  be  adjusted  in  the  interest  of  the  public,  as  well  as  of  the 
carrier. —  Lehmann  v.  So.  Pac.  B.  Co.,  2  Inters.  Com.  E.  548,  3  Inters. 
Com.  E.  80,  4  I.  C.  C.  E.  1. 

Where  a  fast  freight  line  operates  over  several  railroads,  which  divide 
the  earnings,  etc.,  such  roads  must  at  their  peril  see  to  it  that  the  rates 
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charged  do  not  violate  the  law. —  Boston  &  A.  B.  Co.  v.  Boston  &  L. 
B.  Co.,  1  Inters.  Com.  E.  291,  400,  500,  1  I.  C.  C.  K.  158. 

The  charges  made  by  a  common  carrier  must  be  reasonable  and  not 
excessive.— ioMff/i,  v.  Outerbridge,  143  N.  Y.  271,  38  N.  E.  292,  25  L. 
E.  A.  674,  affg.  s.  c.  68  Hun  (N.  Y.),  486,  22  N.  Y.  Supp.  976;  Boot  v. 
L.  I.  B.  Co.,  114  N.  Y.  300,  21  N  E.  403,  4  L.  E.  A.  331n;  Killmer  v. 
N.  Y.  C.  &  II.  B.  B.  Co.,  100  N.  Y.  395,  3  N.  E.  293. 

A  railroad  is  not  bound  to  establish  commutation  rates  for  a  particu- 
lar locality.— (Sioie  ex  rel.  Atwater  v.  D.  L.  &  W.  B.  Co.,  48  N.  J.  L. 
55,  2  Atl.  803. 

Common  carriers  are  bound  to  carry  freight  at  reasonable  charges,  if 
freight  and  such  charges  are  offered  them. —  Pickford  v.  Grand  J.  B. 
Co.,  10  M.  &  W.  (Eng.)  399. 

[30]    Right  to  charge. 

Bight  of  carrier  to  earn  a  profit  merely  incidental, —  see  ante,  §  1, 

note  [4]. 
Compensation  of  carriers  a  payment  in   the  nature   of  a  tax, —  see 

ante  §  1,  note  [5]. 
Bight  to  charge  as  implied  from  rights  given  hy  charier, —  see  ante, 

§  1,  note  [9] 
Bight  of  carrier  to  exact  demurrage  charges, —  see  post,   §  37,  note 

[26]. 
Bight  of  carrier  to  earn  reasonable  return  on  its  investment, —  see 

post,  §  49,  notes  [32]-[33]. 
How  great  a  return  on  the  investment  should  he  allowed, —  see  post, 

§  49,  note  [37]. 

The  right  to  demand  fare  of  a  passenger  on  a  railroad  is  neither  an 
implied  nor  incidental  power,  and  can  be  exercised  only  under  authority 
of  statute.— Jo/msore  v.  Hudson  B.  B.  Co.,  2  Sweeny  (N.  Y.),  298; 
revd.  on  other  points,  49  N.  Y.  455. 

[31]    .^^Reasonableness  a  question  of  fact. 

Whether  given  rates  violate  provisions  of  the  Interstate  Commerce 
Act  is  a  question  of  fact. —  Export  &  Domestic  Bates,  8  Inters.  Com. 
R.  214. 

[32]  Carrier   may    determine   reasonableness   in   the   first   in- 
stance. 

Power  of  Commission  to  determine  as  to  rates, —  see  post,  §  49,  notes 
[6]-[12]. 

Carriers,  under  the  Interstate  Commerce  Act,  are  entitled  to  deter- 
mine for  themselves  what  are  proper  rates  in  the  first  instance. — 
National  Hay  Assn.  v.  L.  8.  &  M.  8.  B.  Co.,  9  Inters.  Com.  E.  264. 
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[33]    Hoir  question  of  reasonableness  is  determined. 

Published    rates    the    standard    of    reasonableness, —  see    post,    §    28, 

note  [13]. 
Secrecy  of   a  rate  not  the  test  of  its  lawfulness, —  see  post,  §  31, 

note   [12]. 
Reasonableness  of  rate  per  se  material  in  determining  comparative 

reasonableness, —  see  post,  §  31,  note   [27]. 
Matters   to    be    considered  in   determining   as    to   reasonablenessi   of 

rates, —  see  also,  post,  §  49,  notes  [38]-[71]. 

The  Interstate  Commerce  Commission,  deeming  a  terminal  charge  o£ 
$2  per  car  for  the  transferring  of  cars  over  the  tracks  of  the  Union 
Stock  Yards  Co.  to  be  unreasonable,  ordered  a  reduction  of  such  charge 
to  $1,  basing  its  action  on  the  fact  that  the  through  rates  of  the  railroads, 
composed  of  the  rates  for  transportation  on  the  said  roads  and  the  ter- 
minal charge,  were  too  high. —  Held,  that  the  action  of  the  Commission 
■was  unwarranted,  as  the  reasonableness  of  each  segregated  rate  must  be 
determined  by  itself. —  Decision  of  the  U.  S.  Circuit  Court,  Eighth 
Circuit,  June  30,  1908. 

The  phrase  "  rates  reasonable  in  and  of  themselves "  is  very  likely  to 
be  misleading.  It  is  a  phrase  which  seems  to  imply  that  the  paiticular 
rates  may  be  considered  by  themselves  as  if  they  were  and  could  be 
affected  by  no  others.  But  it  is  not  the  theory  of  the  Interstate  Com- 
merce Act  that  the  reasonableness  of  rates  can  thus  be  separately  and 
independently  determined.  On  the  contrary,  it  is  assumed  in  the  Act 
that  persons,  corporations  and  localities  are  interested,  not  only  in 
the  rates  charged  to  them,  but  also  in  the  rates  that  are  charged  to 
others ;  and  while  the  Act  does  not  require  all  rates  to  be  proportional,  it 
nevertheless  makes  the  element  of  proportion  an  important  one  when 
the  rates  for  any  locality  are  to  be  determined.  No  rates  can  therefore 
be  reasonable  in  and  of  themselves  within  the  contemplation  of  the 
Interstate  Commerce  Act  which  are  made  regardless  of  proportion. — 
Marten  v.  L.  &  N.  R.  Co.,  9  Inters.  Com.  E.  581. 

Every  question  as  to  the  reasonableness  of  a  rate  may  present  itself 
in  two  aspects:  first,  is  the  rate  reasonable,  estimated  by  the  cost  and 
value  of  the  service,  and  as  compared  with  other  commodities;  second, 
is  it  reasonable  in  the  absolute,  regarded  more  nearly  as  a  tax  laid  upon 
the  people  who  ultimately  pay  that  rate. —  Matter  of  Proposed  Advances 
in  Freight  Rates,  9  Inters.  Com.  E.  382. 

A  rate  can  seldom  be  considered  "  in  and  of  itself."  It  must  be  taken 
almost  invariably  in  relation  to  and  in  connection  with  other  rates. 
Freight  rates,  both  upon  different  commodities  and  between  different 
localities,  are  largely  interdependent,  and  it  is  the  fact  that  they  do 
not  bear  a  proper  relation  to  each  other,  rather  than  the  fact  that  they 
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are  absolutely  too  high  or  too  low,  which  most  often  gives  occasion 
for  a  complaint. —  Tileston  Mill  Co.  v.  No.  Pac.  R.  Co.,  8  Inters.  Com. 
E.  346. 

The  question  of  the  reasonableness  of  rates  does  not  always  depend 
on  the  opinion  of  competent  witnesses,  but  is  often  determined  by  a 
comparison  of  rates,  records,  etc.,  filed  with  the  Interstate  Commerce 
Commission. — -Delaware  Grange  v.  N.  Y.  P.  &  N.  R.  Co.,  3  Inters.  Com. 
E.  828,  5  I.  C.  C.  K.  161. 

[34]    Burden  of  proof. 

Burden  of  proving  reasonableness  of  advances  in  rates, —  see  post, 

note  [39]. 
Burden  of  proof  in  actions  to  recover  overcharges, —  see  post,  note 

[54]. 
Rates  fixed  hy  commission  prima  facie  reasonable, —  see  ante,  §  23, 

note  [1]. 
Presumption  of  legality   of  rates  filed  and  posted, —  see  post,  §  28, 

note  [14]. 

The  burden  of  showing  the  unreasonableness  of  rates  is  on  the  com- 
plainant.—  Holmes  v.  So.  R.  Co.,  8  Inters.  Com.  E.  561. 

If  rates  are  complained  of  as  unreasonable  but  no  discrimination  is 
alleged,  either  as  between  different  points  of  production  tributary  to 
the  same  market,  or  on  account  of  disproportionate  rates  on  different 
kinds  of  traffic  similar  in  character  and  volume,  the  burden  is  on  the 
complainant  of  establishing  affirmatively  that  such  charges  are  in  them- 
selves excessive. —  Lincoln  Creamery  Co.  v.  U.  Pac.  R.  Co.,  3  Inters. 
Com.  E.  641,  794,  5  I.  S.  C.  C.  E.  156. 

[35]    Higher  rates  for  special  services. 

Power  of  Commission  to  regulate  charges  for  special  services, —  see 
post,  §  49,  note  [12]. 

Cars  containing  shipments  of  grain  to  a  certain  point  were  at  that 
place  put  on  a  "  hold  track  "  by  the  carrier  awaiting  the  inspection  of 
the  grain,  after  which  inspection  it  was  the  custom  to  reconsign  the 
shipments  not  intended  for  local  use. —  Held,  that  the  additional  service 
in  switoliing  and  holding  for  inspection  justified  a  reconsignnient 
charge  of  $2  per  car. —  Board  of  Trade  v.  G.  B.  &  Q.  R.  Co.,  12  Inters. 
Com.  R.  200. 

An  additional  expense  incurred  by  a  carrier  in  switching  in  and  out 
of  a  warehouse,  justifies  an  additional  charge. —  St.  Louis  Hay  &  G.  Co. 
V.  Mobile  d  0.  R.  Go.,  11  Inters.  Com.  E.  90. 
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Milling  in  transit  is  a  special  privilege,  for  which  additional  com- 
pensation may  be  exacted  by  the  carriers. —  Diamond  Mills  v.  Boston  & 
M.  R.  Co.,  9  Inters.  Com.  E.  311. 

Shippers  have  no  common  law  right  to  mill  grain  in  transit  and 
forward  the  product  on  the  through  rate  from  the  point  of  origin 
to  the  ultimate  destination. —  Diamond  Mills  v.  Boston  &  M.  R.  Co.,  9 
Inters.  Com.  E.  311. 

A  higher  rate  for  a  special  service  by  a  carrier  is  lawful. —  Loud  v. 
South  Car.  R.  Co.,  4  Inters.  Com.  E.  205,  5  1.  S.  C.  C.  E.  529. 

A  higher  rate  for  a  special  service,  such  as  the  moving  of  perishable 
freight,  should  bear  an  equitable  relation  to  the  value  of  the  service 
to  the  traffic,  and  it  cannot  be  fixed  arbitrarily  by  the  carrier. —  Delaware 
Grange  v.  N.  Y.  P.  &  N.  R.  Co.,  3  Inters.  Com.  E.  554,  4  I.  S.  C.  C.  E. 
588. 

The  superiority  of  express  service  over  ordinary  railroad  freight  ser- 
vice in  the  respects  of  speedy  collection,  transportation  and  delivery, 
justifies  the  imposing  of  rates  reasonably  higher  than  those  imposed  for 
ordinary  freight  service. —  Herendeen  v.  U.  8.  Exp.  Co.  Decided  by  the 
N.  Y.  Public  Service  Commission  of  the  Second  District,  Feb.  18,  1908. 

[36]    Bebates  as   evidence  that  rates   are  unnecessarily  high. 

Granting  of  rebates  to  favored  shippers  is  evidence  that  the  rates 
rebated  from  are  unnecessarily  high. —  Cooh  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  81  Iowa,  551,  46  K".  W.  1080,  9  L.  E.  A.  764. 

L37]    Whether  rates  are  reasonable. 

Reasonaileness  of  switching  charges, —  see  post,  §  27,  note  [14]. 

Rp-asonoMeness  of  demurrage  charges, —  see  post,  §  37,  note  [27]. 

What  is  the  lawful  charge  for  through  transportation  when  no  joint 
rate  has  been  estahlished, —  see  post,  §  30,  note   [8]. 

^What  rates  are  comparatively  reasonable, —  see  post,  §  31,  note  [66]. 

Where  a  carrier  separatel3'  states  its  rates  for  transportation  and  its 
rates  for  icing  cars,  its  collection  of  both  charges  when  refrigeration  is 
used  is  lawful,  if  they  are  reasonable  and  do  not  amount  to  a  double 
charge  for  the  same  service.' — Knudsen-Ferguson  Fruit  Co.  v.  Mich. 
Cent.  R.  Co.,  148  Fed.  968. 

No  rate  can  possibly  be  reasonable  that  is  higher  ths.n  anybody  else 
has  to  pay.—  U.  8.  v.  Ch.  &  A.  R.  Co.,  148  Fed.  646. 

Evidence  tending  to  show  that  rates  between  certain  points  are  too 
high  as  compared  with  rates  from  the  same  initial  points  to  other  points 
is  not  sufficient  to  show  that  the  first  named  rates  are  of  themselves 
unreasonable  under  Inters^  Com.  Act,  §  1. —  Interst.  Com.  Commission 
V.  Nashville,  C.  &  8t.  L.  R.  Co.,  120  Fed.  934. 
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Rates  to  a  noncompetitive  point  cannot  be  held  unjust  or  unreason- 
able in  themselves,  and  therefore  unlawful,  under  Interstate  Commerce 
Act,  §  1,  where  they  are  made  up  of  the  rates  charged  to  the  nearest 
competitive  point  through  which  the  shipments  pass,  which  are  low  rates 
forced  by  severe  competition,  combined  with  the  local  rates  fixed  by 
the  state  railroad  commission,  between  such  point  and  the  point  of 
destination. —  Interst.  Com.  Commission  v.  Western  &  A.  R.  Co.,  93 
Ped.  83,  afig.  s.  c.  88  Fed.  186. 

Where  on  one  of  two  lines  between  the  same  points  the  rate  was 
higher  than  on  the  other,  but  was  subsequently  reduced  to  the  same 
figure,  such  action  does  not  show  the  unreasonableness"  of  the  former 
higher  rate— Marley  v.  Norfolk  &  W.  R.  Co.,  11  Inters.  Com.  E.  616. 

It  does  not  necessarily  follow  that  a  rate  is  unreasonable  because  on 
the  same  or  another  road  the  same  article  is  hauled  a  greater  distance 
from  a  different  point  of  origin,  at  the  same  or  a  less  rate. —  Cannon  v. 
MoUle  &  0.  R.  Co.,  11  Inters.  Com.  E.  537. 

An  interstate  rate  higher  than  the  sum  of  the  local  rates  fixed  by 
state  commissions  is  not  necessarily  excessive,  where  the  traffic  is  light 
and  the  financial  condition  of  the  road  poor. —  Brahham  v.  Atlantic  C. 
L.  R.  Co.,  11  Inters.  Com.  E.  404. 

A  through  interstate  passenger  fare  higher  than  the  sum  of  the  local 
state  fares  is  not  necessarily  unlawful;  the  sole  question  is  of  the  rea- 
sonableness of  such  through  rate. —  Artz  v.  Seaboard  Air  L.  R.  Co.,  11 
Inters.  Com.  R.  458. 

A  reasonable  terminal  charge  for  delivery  of  live  stock  at  the  yards 
in  Chicago  is  $1.— Cattle  Raisers'  Assn.  v.  Mo.  K.  &  T.  R.  Co.,  11 
Inters.   Com.  R.  296. 

That  a  joint  rate  on  hay  from  points  of  production  to  points  of 
consumption  through  East  St.  Louis  is  less  than  the  rate  into  that 
point  added  to  the  rate  out,  does  not  establish  the  illegality  of  any  of 
the  rates  involved. —  St.  Louis  Hay  &  G.  Co.  v.  Mobile  &  0.  R.  Co., 
11  Inters.   Com.  E.  90. 

Eefrigeration  charges  held  reasonable. —  Consolidated  Forwarding 
Co.  v.  So.  Pac.  Co.,  10  Inters.  Com.  E.  590. 

Deserted  warehouses  and  depreciated  values  along  the  line  of  a  rail- 
road do  not  necessarily  show  that  rates  in  question  are  unjustifiable. — 
Danville  v.  So.  R.  Co.,  8  Inters.  Com.  E.  409. 

The  Interstate  Commerce  Commission  will  not  necessarily  reduce 
interstate  rates  to  the  sum  of  the  state  rates  now  in  force  by  operation 
of  state  law. —  Savannah  Bureau  v.  Charleston  &  S.  R.  Co.,  7  Inters. 
Com.  E.  601. 

T\Tiere  two  routes  exist  between  two  points,  the  rate  which  may  be 
lawfully  charged  is  such  a  rate  as  is  reasonable  by  the  shorter  and  less 
expensive  route. —  Newland  v.  No.  Pac.  R.  Co.,  6  Inters.   Cora.   E.   131. 
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A  local  rate,  wHcli  presumably  is  adopted  as  covering  both  initial 
and  final  expenses  of  the  haul,  is  prima  facie  excessive  as  part  of  a 
through  rate  over  a  through  line  composed  of  two  or  more  carriers. — 
Board  of  Trade  v.  Ala.  Mid.  R.  Co.,  6  Inters.  Com.  E.  1. 

That  with  prevailing  prices  and  rates,  a  complainant  cannot  conduct 
his  business  at  a  profit,  does  not  demonstrate  such  rates  to  be  excessive. — 
Buchannan  v.  No.  Pac.  B.  Co.,  3  Inters.  Com.  E.  655,  5  I.  S.  C.  C.  E.  7. 

An  increase  of  the  trolley  fare  from  five  cents  to  ten  cents  between 
"Watertown  and  Glen  Park  held  unreasonable. —  Watertown  Residents  v. 
Black  R.  Traction  Co.  Decided  by  the  N.  T.  Public  Service  Commis- 
sion for  the  Second  District,  May  12,  1908. 

Charges  in  excess  of  those  fijced  by  legislative  authority  are  conclu- 
sively unreasonable. —  Heiserman  v.  Burl.  C.  R.  &  N.  R.  Co.,  63  Iowa, 
732,  18  N.  W.  902. 

In  the  absence  of  special  contract,  the  posted  schedules  fix  the  rates 
of  a  shipment.—  Kellerman  v.  K.  C.  8t.  J.  &  G.  B.  R.  Co.,  136  Mo.  177, 
34.  S.  W.  41. 

A  state  statute  provided  that  no  carrier  should  charge  more  for  trans- 
portation than  the  rate  appearing  in  the  printed  tariff. —  Held,  that  from 
the  fact  that  a  greater  charge  is  made  for  transportation  in  one  direction 
between  two  points  than  is  charged  in  the  other  direction  between  the 
same  points,  it  does  not  necessarily  follow  that  the  former  rate  is 
an  overcharge.— ;Sfc«Z?  v.  Atlantic  G.  L.  R.  Co.,  144  N.  C.  180,  56  S.  E. 
876. 

A  carrier  is  not  entitled  to  charge  as  for  separate  parcels  for  a 
hamper  containing  such  parcels,  and  a  charge  adjusted  on  that  basis 
is  unlawiuL—PicTcford  v.  Grand  J.  R.  Co.,  10  M.  &  W.  (Eng.)  399. 

[38]    Statutory  rates. 

Maximum,  fare  for   transportation  of  passengers  on  railroads, —  see 

N.  T.  E.  E.  L.,  §  37. 
Provisions  as  to  rate  of  fare  on  street  surface  railroads, —  see  N.  Y. 

R.  R.  L.,  §  101. 
Whether  an  act  fixing  a  maximum  rate  is  a  regulation  of  interstate 

commerce,—  see  ante,  §  25,  note  [14]. 

As  against  the  shipper,  the  carrier  cannot  recover  for  the  transporta- 
tion of  property  more  than  the  maximum  fixed  by  law,  by  showing  that 
the  amount  sought  to  be  charged  is  no  more  than  a  reasonable  compen- 
sation for  the  services  rendered.  As  between  the  company  and  a  shipper, 
there  is  a  statutory  limitation  of  the  charge  for  transportation  actually 
performed.—  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ackley,  94  U.  S.  179,  affg. 
s.  c.  36  Wis.  252. 
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The  three  cents  per  mile  statutory  maximum  charge  does  not  apply  to 
street  railway  corporations. —  Royt  v.  Sixth  Ave.  R.  Co.,  1  Daly 
(N.  Y.),  528. 

A  charge  of  more  than  the  statutory  maximum  per  mile  is  permissible 
on  a  spur  track  running  from  the  main  line  to  a  race-track,  and  used 
only  at  racing  times.— PaZw  V.  N.  Y.  N.  H.  &  H.  R.  Co.,  17  N.  Y 
Supp.  471. 

An  Illinois  act  gave  a  state  board  power  to  fix  maximum  rates,  and 
made  carriers  liable  to  penalties  for  extortionate  charges,  on  suit  by 
shippers. —  Held,  that  to  sustain  recovery  it  must  be  shown  that  the  car- 
riers charged  more  than  the  rates  fixed  by  the  commission,  and  until  such 
rates  are  fixed  there  can  be  no  liability,  even  though  the  proof  shows 
the  rates  charged  to  be  more  than  fair  and  reasonable. —  Chicago,  B.  & 
Q.  R.  Co.  v.  Illinois,  77  111.  443. 

If  a  carrier  is  entitled  to  charge  three  cents  per  mile  and  "  the  fare 
shall  always  be  made  that  multiple  of  five  nearest  reached  by  multi- 
plying the  rate  by  the  distance,"  the  charge  is  properly  the  multiple  of 
five  next  above  the  figure  obtained  by  multiplying  the  rate  by  the 
distance.— i/eaton  v.  C.  H.  &  D.  R.  Co.,  1  Oh.  N.  P.  188,  2  Oh.  Dec.  47. 

[39]    Advances  in  rates. 

Advances  in  freight  rates  to  he  filed  and  published, —  see  post,  §  29, 
note. 

There  is  no  presumption  of  wrong  arising  from  a  change  of  rate  by  a 
carrier —  Interstate  Com.  Commission  v.  Ch.  G.  W.  R.  Co.,  209  TJ.  S. 
108,  28  Sup.  Ct.  (U.  S.)  493,  affg.  s.  o.  141  Fed.  1003. 

That  a  certain  class  of  express  traffic  has  to  be  specially  delivered, 
which  involves  a  special  terminal  expense,  does  not  warrant  an  increase 
in  the  rate  more  than  the  amount  of  the  additional  expense  for  the 
special  service.—  Society  Am.  Florists  v.  U.  S.  Exp.  Co.,  12  Inters.  Com. 
E.  138. 

Advances  in  rates  on  live  stock  from  the  southwest  in  1903  were  un- 
just and  unreasonable. —  Cattle  Raisers'  Assn.  \.  Mo.  K.  &  T.  R.  Co., 
11  Inters.  Com.  E.  296. 

Large  expenditures  for  reducing  grades,  adding  to  equipment,  etc., 
do  not  justify  advances  in  rates,  as  they  are  supposed  to  decrease  the  cost 
of  transporting. —  Rates  from  St.  L.  to  Texas  Common  Points,  11  Inters. 
Com.  E.  238. 

Where  material  advances  in  reasonable  and  remunerative  rates  were 
made  by  concerted  action  of  the  carriers,  justification  for  the  increases 
must  be  clearly  shown. —  Rates  from  St.  L.  to  Texas  Common  Points, 
11  Inters.  Com.  E.  238. 

Increased  volume  of  traffic  should  reduce,  not  advance,  rates. —  Rates 
from  St.  L.  to  Texas  Common  Points,  11  Inters.  Com.  E.  238. 
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An  advance  in  the  price  of  the  article  transported  does  not  justify 
an  advance  in  the  rates. —  Rates  from  St.  L.  to  Texas  Common  Points, 
11  Inters.  Com.  E.  238;  Matter  of  Proposed  Advances  in  Freight  Rates, 
9  Inters.  Com.  E.  382. 

Carriers  have  no  right  to  advance  a  rate  which  is  already  reasonably 
high  and  which  yields  an  adequate  return  for  the  service  rendered, 
solely  because  additional  revenue  is  needed. —  Tift  v.  So.  R.  Co.,  10 
Inters.  Com.  E.  548. 

An  advance  in  rates  cannot  be  claimed  to  be  the  outcome  of  competi- 
tion, as  the  natural  and  immediate  effect  of  competition  is  to  lower, 
rather  than  advance,  rates.—  Tift  v.  So.  R.  Co.,  10  Inters.  Com.  E.  548. 

When  carriers  advance  a  rate  which  has  been  in  force  for  some  time, 
the  burden  of  proof  is  upon  them  to  show  sufficient  grounds  for  such 
advance. —  Central  Y.  P.  Assn.  v.  III.  Cent.  R.  Co.,  10  Inters.  Com. 
E.  505. 

A  railroad  will  not  be  permitted  to  advance  rates  already  remuner- 
ative, merely  because  competitive  conditions  have  been  so  far  restrained 
that  it  can. —  Matter  of  Proposed  Advances  in  Freight  Rates,  9  Inters. 
Com.  E.  382. 

Eailways  should  share  in  the  general  prosperity  and  recuperate  losses 
of  the  past  in  an  era  of  good  times.  But  this  does  not  necessarily  mean 
that  they  are  entitled  to  advance  former  rates,  certainly  not  in  those 
cases  where  the  rate  was  not  reduced  owing  to  the  financial  depression. — 
Matter  of  Proposed  Advances  in  Freight  Rates,  9  Inters.  Com.  E.  382. 

An  increase  in  rates  which  results  simply  from  the  withdrawal  of  a 
lower  export  rate,  or  from  the  maintenance  of  any  tariff  rate,  cannot  be 
condemned  solely  for  that  reason  as  an  trnwarranted  advance. —  Matter 
of  Proposed  Advances  in  Freight  Rates,  9  Inters.  Com.  E.  382. 

Where  by  concerted  action  and  under  circumstances  not  warranting 
an  increase,  carriers  have  advanced  rates,  they  cannot,  when  the  law- 
fulness of  the  increase  is  questioned  as  to  a  single  commodity,  plead 
their  need  for  more  revenue. —  National  May  Assn.  v.  L.  8.  &  M.  8.  R- 
Co.,  9  Inters  Com.  E.  264. 

Carriers  making  an  advance  in  rates  should  be  able  to  present  a  satis- 
factory justification  of  such  advance,  particularly  when  the  old  rates 
have  been  of  many  years'  standing,  and  the  advance  is  great,  and  the 
traffic  affected  is  of  large  volume  and  vital  importance. — Railroad  Com- 
mission of  Florida  v.  Savannah,  F.  &  W.  R.  Co.,  3  Inters.  Com.  E.  414, 
688,  5  I.  C.  C.  E.  13. 

Aa  increase  of  one-sixth  in  the  charge  for  the  same  service,  through 
the  device  of  charging  for  the  gross  instead  of  the  net  weight,  is  un- 
reasonable.—  Proctor  V.  C.  H.  &  D.  B.  Co.,  2  Inters.  Com.  E.  614,  3 
Inters.  Com.  E.  131,  4  I.  C.  C.  E.  87. 
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Where  an  existing  classification  and  rate  have  not  been  shown  to 
operate  injuriously  to  the  carrier,  or  to  give  undue  advantage  to  shippers, 
a  change  that  materially  injures  an  important  industry  and  a  class  of 
shippers  at  a  particular  point,  who  have  there  built  up  the  industry  in 
reliance  upon  the  continuation  of  a  previous  classification  and  rate  first 
established,  and  long  maintained  without  complaint  from  any  quarter, 
will  be  held  unlawful  by  the  Interstate  Commerce  Commission. —  Bates 
V.  Pa.  E.  Co..  2  Inters.  Com.  E.  608,  732,  734,  714,  3  I.  C.  C.  E.  435. 

[40]    Wliat   oonstitntes   a   reduction  In  rates. 

The  Constitution  of  California  provided  that  "  whenever  a  railroad 
shall  *  *  *  lower  its  rates  *  *  *  such  reduced  rates  shall  not 
be  again  raised  or  increased  from  such  standard  without  the  consent  of 
the  governmental  authority  in  which  shall  be  vested  the  power  to  regu- 
late fares  and  freights."  Limited  passenger  tickets  were  issued  which 
did  not  give  all  the  privileges  of  full  fare  tickets,  but  it  was  shown 
that  these  privileges  were  of  little  or  no  value  to  the  average  traveller 
over  such  line. —  Held,  that  there  was  a  reduction  in  rates  within  the 
meaning  of  the  constitutional  provision. —  Edson  v.  So.  Pac.  B.  Co.,  144 
Cal.  182,  77  Pac.  894. 

[41]    Whether  statementa  of  agents  as  to  rates  bind  carrier. 

Shipper  must  he  guided  hy  published  tariffs  rather  than  statements  of 
carriers'  agents, —  see  post,  §   33,  note  [9]. 

A  carrier  is  bound  by  the  acts  of  its  depot  agent  in  giving  rates. — 
Southern  B.  Co.  v.  Anniston,  F.  &  M.  Co.,  135  Ala.  315,  33  So.  274. 

The  receipt  of  goods  marked  for  a  particular  destination  beyond  the 
terminus  of  the  receiving  carrier's  line,  without  an  express  undertaking 
to  do  more  than  transport  to  that  terminus  and  deliver  to  a  connecting 
carrier,  does  not  make  such  initial  carrier  bound  by  the  statement  of 
its  local  station  agent  as  to  the  rates  to  be  charged  over  the  connecting 
lines.—  McLagan  v.  Ch.  &  N.  W.  B.  Co.,  116  Iowa,  183,  89  N.  W.  233. 

[42]    Refund  of  overcharge. 

An  overcharge  made  in  good  faith,  through  misapprehension  or  mis- 
understanding between  the  passenger  and  the  agents,  may  lawfully  and 
properly  be  corrected  by  a  refund  of  the  excess. —  Sanger  v.  So.  Pac.  B. 
Co.,  2  Inters.  Com.  E.  548,  3  I.  S.  C.  C.  E.  134. 

[43]    Effect  of  long  continuance  of  rates. 

Tte  existence  of  rates  for  a  considerable  period  gives  no  right  by 
prescription  either  to  the  carrier  or  shipper  to  their  continuance. — 
Quirnby  v.  Clyde  8s.  Co.,  12  Inters.  Com.  E.  459. 


§  26.]  Safe  and  Adequate  Service.  203 

[44]    Extent  of  interest  of  shippers  or  public  in  rates. 

Where  the  service  of  a  common  carrier  between  two  points  is  rendered 
for  just  and  reasonable  rates,  the  public  have  no  interest  in  the  question 
whether  one  corporation  or  many  are  engaged  in  it,  or  whether  it  is 
under  a  monopoly  control. —  Lough  v.  Outerhridge,  143  N.  T.  271,  38 
N.  E.  292,  25  L.  E.  A.  674,  a%.  s.  c.  68  Hun  (N.  Y.),  486,  22  N.  Y. 
Supp.  976. 

The  amount  of  the  compensation  or  allowance  which  a  carrier  pays 
to  an  elevator  owner  for  elevation  is  not  a  matter  of  concern  either  to 
shippers  or  to  other  carriers,  unless  in  some  way  it  enters  into  the  rates 
charged  on  the  grain  traffic,  and  thus  makes  the  rate  excessive,  or  imless 
by  some  device  a  portion  of  the  allowance  is  returned  to  the  shippers  and 
thus  becomes  a  rebate. — Allowances  to  Elevators  hy  U.  Pac.  B.  Co.,  12 
Inters.  Com.  E.  99. 

[45]    Carload  and  less  than  carload  rates. 

Power   of    Commission   to   prescribe   minimum   carload   weights, —  see 
post,  §  49,  note  [14]. 

A  distinction  should  be  drawn  between  the  legal  obligation  of  carriers 
and  the  discretion  that  may  properly  exercise.  It  would  be  lawful  for 
carriers  to  establish  carload  and  less  than  carload  rates  on  cotton,  with  a 
reasonable  difference  between  them  and  a  reasonable  minimum  which 
would  secure  to  shippers  the  lower  carload  rates;  but  it  does  not  follow 
that  they  are  bound  to  do  so,  much  less  that  they  can  be  required  to 
establish  a  differential  based  upon  an  unusual  carload  minimum,  es- 
pecially when  such  differential  is  sought  to  favor  the  use  of  a  particular 
machine  for  compressing  cotton. — Planters'  Compress  Co.  v.  C.  C.  C.  & 
St.  L.  R.  Co.,  11  Inters.  Com.  E.  382. 

A  vendee,  who  has  purchased  carriages  of  different  manufacturers  to 
the  amount  of  a  carload,  should  be  permitted  to  procure  the  carload 
rate  thereon  by  having  them  brought  together  at  the  warehouse  of  some 
one  of  his  vendors  and  by  that  vendor  loaded  into  the  car  and  shipped. 
—  Bucheye  Buggy  Co.  v.  G.  C.  C.  &  8t.  L.  B.  Co.,  9  Inters.  Com.  E.  620. 

[46]    Prohibition   of  rates  unreasonably  lovr. 

A  provision  that  all  rates  shall  be  reasonable  and  just  does  not  render 
rates  unreasonably  low  unlawful  to  such  an  extent  as  to  enable  the 
Interstate  Commerce  Commission  to  prohibit  their  being  made. —  In  re 
Chicago,  8t.  P.  &  K.  C.  B.  Co.,  2  Inters.  Com.  E.  55,  137,  2  I.  0.  C; 
E.  231. 
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[47]    Mandamns  to  compel  issnance  of  ticket. 

A  person  wrongfully  refused  a  commutation  ticket  may  compel  its 
issuance  by  mandamus. —  State  ex  rel.  Atwater  v.  D.  L.  &  TF.  R.  Co., 
48  N.  J.  L.  55,  2  Atl.  803. 

[48]    Restraining  unlawful  charge. 

A  federal  court  may  properly  enjoin  carriers  from  establishing,  or  in- 
creasing to,  an  unreasonable  rate,  at  the  same  time  leaving  the  matter 
in  such  shape  that  the  Interstate  Commerce  Oommission  may  ultimately 
determine  whether  the  contemplated  increase  is  just  and  reasonable. — 
Kiser  Co.  V.  Central  of  Ga.  E.  Co.,  158  Fed.  193. 

Although  an  action  at  law  for  damages  to  recover  unreasonable  rates 
which  have  been  enacted  in  accordance  with  a  schedule  of  rates  as  filed 
is  forbidden  by  the  Interstate  Commerce  Act,  an  injunction  may  be  had 
to  restrain  the  filing  and  enforcement  of  a  schedule  of  unreasonable 
rates  or  a  change  to  unjust  and  unreasonable  rates. —  Kalispell  L.  Co.  v. 
Ot.  Northern  R.  Co.,  157  Fed.  845. 

A  railroad  duly  filed  and  published  a  schedule  of  rates,  which  certain 
shippers  alleged  to  be  unlawful  and  unreasonable  and  a  proceeding  was 
being  conducted  by  the  Interstate  Commerce  Commission  to  determine 
as  to  the  reasonableness  of  these  rates. —  Held,  that  a  court  could  not 
grant  an  injunction  to  restrain  the  railroad  from  charging  the  schedule 
rates  pending  the  decision  of  the  Commission. —  Potlatch  L.  Co.  v. 
Spokane  Falls  &  N.  R.  Co.,  157  Fed.  588. 

A  shipper,  when  notice  is  given  that  a  carrier  intends  to  put  a  rate 
into  effect,  which  will  be  unjust  or  discriminatory,  need  not  wait  until 
the  rate  has  gone  into  efiect  and  then  complain  to  the  Interstate  Com- 
merce Commission,  but  may  bring  suit  to  restrain  the  exaction  of  the 
proposed  rate.—  Jewett  v.  Ch.  M.  &  St.  P.  R.  Co.,  156  Fed.  160. 

A  court,  when  it  enjoins  a  proposed  unlawful  rate,  does  not  make  any 
rate  but  simply  restrains  the  doing  by  the  carrier  of  an  unlawful  act. — 
Jewett  V.  Ch.  M.  &  St.  P.  R.  Co.,  156  Fed.  160. 

Where  a  controversy  between  parties  relative  to  rates  is  pending  before 
the  Interstate  Commerce  Commission,  and.no  irreparable  injury  seems 
threatened,  a  court  of  equity  will  not  ordinarily,  in  advance  of  the 
action  of  the  Commission,  enjoin  the  charging  of  such  rates. —  Tift  v. 
,5^0.  R.  Co.,  123  Fed.  789. 

A  bill  seeking  injunction  against  extortionate  charges  must  allege 
that  there  are  some  parties  who  are  charged  less  for  the  same  service 
than  complainant,  and  that  he  has  no  other  means  of  carrying  on  his 
business  than  those  whereon  he  is  overcharged. —  De  Barry  Baya  Line 
V.  Jacksonville  R.  Co.,  40  Fed.  392. 
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An  individual  cannot  sue  to  restrain  a  surface  street  railroad  from 
charging  a  fare  in  excess  of  the  rate  permitted  by  law.  The  proper 
remedy  is  an  action  by  the  Attorney-General  to  annul  the  charter. — 
McNulty  V.  Broohhjn  Heights  R.  Co.,  31  Misc.  (N.  Y.)  6Y4,  66  N.  Y. 
Supp.  57. 

An  injunction  will  not  be  granted  to  compel  a  carrier  to  transport 
goods  at  the  rates  fixed  by  law,  but  it  will  be  granted  to  prevent  a  carrier 
from  entering  into  an  agreement  not  to  transport  goods  at  the  rates 
fixed  by  law. —  Rogers  L.  &  M.  Works  v.  Erie  R.  Co.,  20  IST.  J.  Eq.  379. 

The  right  to  fix  rates  is  a  legislative  function  which  the  courts  cannot 
exercise,  but  it  is  competent  for  the  courts,  certainly  in  the  absence  of 
legislative  regulations,  to  protect  the  piiblic  against  the  exaction  of 
oppressive  and  unreasonable  charges  and  discrimination. —  Griffin  v. 
Water  Co.,  122  N.  C.  206,  30  S.  E.  319,  41  L.  R.  A.  240. 

[49]    What  sum  may  reasonably  be  tendered  in  payment  of  fare 
on  street  cars. 

A  passenger  on  a  street  railroad  is  not  bound  to  tender  the  exact  fare, 
but  must  tender  a  reasonable  sum,  and  the  carrier  must  accept  such 
tender  and  furnish  change  to  a  reasonable  amount.  Tender  of  five  dol- 
lars for  a  a  five  cent  fare  is  not  a  reasonable  sum. —  Barker  v.  Central 
Park  R.  Co.,  151  K.  Y.  237,  45  N.  E.  550,  35  L.  E.  A.  489n,  afig.  s.  c. 
3  Misc.  (N.  Y.)  635,  22  N.  Y.  Supp.  1132. 

A  tender  of  a  five  dollar  gold  piece  for  a  five  cent  fare  by  a  passenger 
who  has  no  smaller  change  is  a  reasonable  tender,  obligating  the  street 
railway  to  furnish  change  and  carry  the  passenger. —  Barrett  v.  Market 
St.  E.  Co.,  81  Cal.  296,  22  Pac.  859,  6  L.  E.  A.  336. 

[50]    Contracts  betnreen  competing  roads  as  to  fares. 

An  agreement  between  a  railroad  and  its  competitor  that  it  will  not 
reduce  its  fares  within  a  specified  time,  unless  required  by  law,  is  valid. 
—  Raritan  B.  Co.  v.  Middlesex  &  8.  T.  Co.,  70  N.  J.  L.  732,  58  Atl. 
332. 

[51]    Right  of  carrier  to  prepayment  of  charges. 

Discrimination  hetween  connecting  carriers  in  compelling  prepayment 
of  charges, —  see  post,  §  35,  note  [6]. 

By  accepting  goods  for  carriage  vsdthout  requiring  prepayment  a 
carrier  waives  its  right  to  payment  of  its  charges  in  advance. —  Grand 
Rapids  &  I.  R.  Co.  v.  Diether,  10  Ind.  App.  206. 

[52]    Recovery  of  overcharge  —  Right. 

Charges  imposed  pursuant  to  rules  not  published  ma-y  he  recovered, — 
see  post,  §  33,  note  [8]. 
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Actions  to  recover  for  violations  of  long  and  short  haul  rule, —  see 

post,  §  36,  notes  [37]-[41]. 
Whether   statutory    remedies   supplant    existing    remedies, —  see    post, 

§  40,  note  [2]. 

Where  on  the  receipt  of  goods  by  a  carrier,  an  exorbitant  charge  was 
stated,  and  the  same  was  ooercively  exacted  either  in  advance  or  at  the 
completion  of  the  service,  an  action  could  be  maintained,  at  common 
law,  to  recover  the  overcharge. —  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  IT.  S.  426,  27  Sup.  Ct.  E.  (U.  S.)  350,  revg.  s.  c.  12  Tex. 
Ct.  E.  498,  85  S.  W.  1052. 

Consistently  with  the  provisions  of  the  Interstate  Commerce  Act,  a 
shipper  cannot  maintain  a  common  law  action  in  a  state  court  for  ex- 
cessive and  unreasonable  charges  on  interstate  shipments  where  the 
rates  charged  were  those  duly  fixed  by  the  carrier  according  to  the  Inter- 
state Commerce  Act  and  not  found  unreasonable  by  the  Interstate  Com- 
merce Commission. —  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
IJ.  S.  426,  27  Sup.  Ct.  E.  (U.  S.)  350,  revg.  s.  c.  12  Tex.  Ct.  E.  498, 
85  S.  W.  1052;  Texas  &  P.  R.  Co.  v.  Cisco  Oil  Mill  Co.,  204  U.  S.  449. 

When  a  carrier  accepted  goods  without  payment  of  the  cost  of  carriage, 
or  an  agreement  as  to  the  price  to  be  paid,  and  made  an  unreasonable 
exaction  as  a  condition  of  the  delivery  of  the  goods,  an  action  could  be 
maintained,  at  common  law,  to  recover  the  excess  over  a  reasonable 
charge.—  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
27  Sup.  Ct.  E.  (U.  S.)  350,  revg.  s.  c.  12  Tex.  Ct.  E.  498,  85  S.  W. 
1052. 

Liability  of  a  carrier  to  the  shipper  for  excessive  charges  does  not 
arise  where  the  carrier  has  not  charged  more  than  the  rate  fixed  by  the 
commission  or  by  statute. —  Winsor  Coal  Co.  v.  Ch.  &  A.  R.  Co.,  52 
Fed.  716. 

A  contract  for  shipment  at  less  than  the  published  rate  is  void,  and  no 
action  lies  under  the  Interstate  Commerce  Act  for  excessive  charges  by 
reason  of  the  violation  of  such  contract. —  Red  Cloud  M.  Co.  v.  So.  Pac. 
R.  Co.,  9  Inters.  Com.  E.  216. 

Any  charges  imposed  on  the  shipper  in  excess  of  those  set  forth  in 
the  rate  schedules  may  be  recovered  by  the  shipper. —  Suffern,  H.  & 
Co.  V.  Ind.  D.  &  TV.  R.  Co.,  7  Inters.  Com.  E.  255. 

A  common  carrier  is,  at  common  law,  subject  to  an  action  at  law 
for  damages  in  case  of  refusal  to  perform  its  duties  to  the  public  for  a 
reasonable  sum,  or  to  recover  back  the  money  paid  where  the  charge  is 
excessive.— Lowff/i  v.  Outerbridge,  143  N.  Y.  271,  38  N.  E.  292,  25  L.  E. 
A.  674,  afig.  s.  o.  68  Hun  (N.  Y.),  486,  22  N.  Y.  Supp.  976. 

If  a  carrier  makes  a  reasonable  advance  in  rates  while  a  shipper  is 
unsuccessfully  trying  to  get  cars,  and  the  latter  pays  the  increased  rate, 
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he  cannot  recover  the  excess  charge. —  Strough  v.  N.  Y.  C:  &  H.  R.  R. 
Co.,  92  App.  Div.  (N.  Y.)  584,  87  N.  Y.  Supp.  30;  afEd.  181  N.  Y.  533, 
73  N.  E.  1133. 

If  a  shipper  voluntarily  and  without  objection  pays  an  increased 
freight  rate,  knowing  that  the  railroad  had  not  given  ten  days'  notice  of 
the  change  as  required  by  the  Interstate  Commerce  Act,  he  cannot  recover 
the  excess  charge. —  Strough  v.  N.  Y.  C.  &  E.  R.  R.  Co.,  92  App.  Div. 
(N.  Y.)  584,  8Y  N.  Y.  Supp.  30:  afEd.  181  N.  Y.  533,  73  N.  E.  1133. 

An  action  will  lie  against  a  carrier  at  common  law  by  the  shipper,  for 
the  recovery  of  excess  charges —  Langdon  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
58  Hun  (N.  Y.),  122,  11  N.  Y.  Supp.  514. 

When  a  carrier  refuses  to  transport  property  at  a  fair  compensation, 
the  shipper  may  have  redress  in  an  action  for  damages. —  People  ex  rel. 
Ohlen  V.  N.  Y.  L.  E.  &  W.  R.  Co.,  22  Hun  (N.  Y.),  533. 

The  person  paying  an  excessive  charge,  at  the  demand  of  the  carrier, 
has  a  common  law  right,  independent  of  statute,  to  recover  back  the 
excess  so  paid,  regardless  whether  it  was  paid  under  protest. —  Heiser- 
man  v.  Burl.  C.  R.  &  N.  R.  Co.,  63  Iowa,  732,  18  N.  W.  903. 

Where  the  schedules  have  not  been  posted  as  required  by  the  Inter- 
state Commerce  Act,  and  the  overcharge  is  consequently  merely  one 
in  excess  of  the  rate  agreed  on  between  the  carrier  and  shipper,  an 
action  to  recover  the  excess  may  be  maintained  in  the  state  courts. — 
Wahash  R.  Co.  v.  Sloop,  200  Mo.  198,  98  S.  W.  607. 

A  carrier  may  be  compelled,  in  an  action  for  money  had  and  received, 
to  repay  an  excess  over  the  freight  which  may  lawfully  be  charged. — 
Paine  &  Co.  v.  Pa.  R.  Co.,  7  Kulp  (Pa.),  187. 

If,  after  a  state  commission  has  fixed  a  through  rate,  a  carrier  still 
refuses  to  accept  goods  under  it,  whereby  a  shipper  has  to  ship  his 
goods  at  local  rates  to  the  connecting  point,  and  then  reship  them, 
again  at  local  rates,  the  carrier  is  liable  for  the  excess  cost  of  the  ship- 
ment, and  the  statutory  penalties. —  Inman  v.  St.  L.  &  S.  R.  Co.,  14 
Tex.  Civ.  App.  39,  37  S.  W.  37. 

Excess  charges  paid  may  be  recovered  back  in  an  action  for  money 
had  and  received. —  Great  Western  R.  Co.  v.  Sutton,  L.  R.,  4  H.  L. 
(Eng.)   226. 

[53]    Reparation  through.  Interstate   Commerce   Commission. 

A  shipper  seeking  reparation  predicated  upon  the  unreasonableness 
of  the  rates  established  pursuant  to  the  Interstate  Commerce  Act  must 
primarily  invoke  redress  through  the  Interstate  Commerce  Commission, 
which  body  alone  is  vested  with  power  originally  to  entertain  proceed- 
ings for  the  alteration  of  the  schedule  so  established,  because  the  rates 
fixed  therein  are  unreasonable. —  Texas  &  P.  R.  Co.  v.  Ahilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  E.  (IF.  S.)  350,  revg.  s.  c.  12  Tex. 
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Ct.  K.  498,  85  S.  W.  1052;  Texas  &  P.  B.  Co.  v.  Cisco  Oil  M.  Co., 
204  U.  S.  449,  27  Sup.  Ct.  E.  (U.  S.)  358. 

There  is  no  right  of  action  either  under  the  Federal  Anti-trust  Act  or 
the  Interstate  Commerce  Act  for  a  readjustment  of  tariff  rates  filed  and 
posted,  other  than  through  the  Interstate  Commerce  Commission.  A 
shipper  cannot  maintain  an  action  at  law  for  excessive  and  ureasonable 
freight  rates  exacted  on  interstate  shipments  when  the  rates  charged 
were  those  which  had  been  duly  fixed  by  the  carrier  according  to  the 
Interstate  Commerce  Act  and  had  not  been  found  to  be  unreasonable 
by  the  Commission. —  American  U.  Coal  Co.  v.  Pa.  R.  Co.,  159  Fed.  278. 

Reparation  will  not  be  allowed  a  shipper  for  a  breach  of  a  contract 
by  the  carrier  to  accord  a  privilege  not  offered  to  the  general  public  in 
the  published  tariffs. —  Shiel  v.  III.  Cent.  R.  Co.,  12  Inters.  Com.  R.  242. 

Where  a  shipper  seeks  to  recover  under  Interst.  Com.  Act,  §  8, 
damages  sustained  through  enforced  payment  of  excessive  transporta- 
tion charges,  it  is  not  necessary  to  have  all  the  carriers,  over  whose 
route  the  goods  were  shipped,  before  the  Interstate  Commerce  Commis- 
sion  to  enable  it  to  direct  reparation,  any  carrier  concerned  being  made 
by  that  section  liable  for  the  full  amount  of  loss. —  Independent  Ref. 
Assn.  V.  W.  N.  Y.  &  P.  R.  Co.,  6  Inters.  Com.  E.  378. 

In  a  proceeding  under  Interst.  Com.  Act,  §  8,  providing  that  any 
carrier  subject  to  the  provisions  of  the  Act  should  be  liable  for  the 
full  amount  of  damages  srustained  in  consequence  of  any  violation  of  a 
provision  of  that  Act,  where  damages  resulting  from  an  exaction  of 
excessive  charges  are  sought  to  be  recovered,  it  is  not  material  whether 
the  claimants,  who  are  the  shippers,  or  the  consignees  paid  the  charges. 
—  Independent  Ref.  Assn.  v.  W.  N.  Y.  £  P.  R.  Co.,  6  Inters.  Com. 
E.  378. 

In  a  proceeding  under  Interst.  Com.  Act,  §  8,  to  recover  the  damages 
occasioned  by  the  exaction  of  excessive  charges,  each  carrier  over 
whose  route  the  goods  were  transported  being  severally  liable  for  the 
entire  amount,  it  is  immaterial  by  which  line  the  excessive  charge  was 
made,  or  how  it  wag  divided  between  the  lines  constituting  the  route. — 
Independent  Ref.  Assn.  v.  W.  N.  Y.  &  P.  R.  Co..  6  Inters.  Com.  E.  378. 

[54]    Burden  of  proof. 

Where  a  shipper  sues  the  initial  carrier  for  excessive  charges  by  the 
connecting  carrier,  the  burden  of  proof  is  on  the  plaintiff  to  establish 
the  authority  of  the  local  station  agent  of  the  defendant  to  bind  his 
company.— Jkf cLoflan  v.  Ch.  &  N.  W.  R.  Co.,  116  Iowa,  183,  89  N.  W. 
233. 

[55]    Evidence  and  findings. 

A  finding  that  carriers  should  discontinue  charging  a  certain  rate 
does  not  necessarily  justify   a  money  recovery  by  the  shipper.     Such 
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reparation  can  be  based  only  on  a  finding  that  the  rate  was  unreason- 
able at  the  time  it  was  paid. —  Grain  Shippers'  Assn.  v.  III.  Gent.  R. 
Co.,  8  Inters.  Com.  E.  158. 

Charges  in  excess  of  those  fixed  by  legislative  authority  are  conclu- 
sively unreasonable,  and  in  an  action  by  shippers  to  recover  excess, 
evidence  to  show  the  excess  charges  were  in  fact  reasonable  is  imma- 
terial.— Helserman  v.  Burl.  C.  B.  &  N.  R.  Co.,  63  Iowa,  732,  18  N.  W. 
802. 

In  a  suit  against  a  carrier  for  unreasonable  charges,  it  is  neces- 
sary to  show  that  such  rates  were  higher  than  those  fixed  by  the  state 
commission.—  Cohn  v.  St.  Louis.  I.  M.  &  8.  R.  Co.,  181  Mo.  30,  79  S. 
W.  961. 

[56]    Measure  of  damage. 

The  proper  rule  of  reparation  for  excessive  rates  is  the  difference 
between  the  rate  charged  and  the  rate  which  should  have  been  charged. 
Proof  that  the  carriers'  rates  on  strawberries  were  so  excessive  that 
complainant's  crop  was  valueless  to  pick,  etc.,  does  not  entitle  com- 
plainant to  even  nominal  damages  in  reparation  for  this  loss  as  such. 
—  Perry  v.  Fla.  C.  &  P.  R.  Co.,  3  Inters.  Com.  E.  416,  740,  5  I.  S.  C. 
C.  E.   97. 

[57]    Limitation  of  action. 

The  statute  of  limitations  on  an  action  by  a  shipper  imder  his 
common  law  right  to  recover  excess  charges,  is  not  that  provided  by 
statute  as  to  recovery  of  penalties,  but  that  on  actions  on  implied  con- 
tracts.- Heiserman  v.  Burl.  C.  R.  &  N.  B.  Co.,  63  Iowa,  732,  18  N.  "W 
903.    Cf.  Herriman  v.  B.  Co.,  57  Iowa,  187. 

[58]    Duty  of  street  railroads  as  to  giving  of  transfers. 

Provisions  requiring  the  issuing  of  transfers  hy  street  surface  rail- 
roads,—see  N.  T.  E.  E.  L.,  §  104. 

Power  of  Commission  to  regulate  giving  of  transfers, —  see  post,  § 
49,  note  [14]. 

Section  104  of  the  N.  T.  Eailroad  Law  requires  a  street  railroad  com- 
pany to  issue  transfers  only  to  such  lines  aa  are  operated  by  it  under 
lease  or  other  contract. —  O'Connor  v.  Brooklyn  H.  R.  Co.,  123  App.  Div. 
(N.  Y.)  784,  108  N.  T.  Supp.  471. 

Under  the  first  provision  of  N.  T.  E.  E.  L.,  §  101,  a  passenger  on  a 
street  car  is  entitled  for  one  fare  to  a  "  continuou:  ride "  over  the  lines 
of  a  company  and  those  operated  or  controlled  by  it  on  the  game  car,  and 
without  change. —  O'Connor  v.  BrooTclyn  E.  B.  Co.,  123  App.  Div. 
(N.  Y.)  784,  108  N.  Y.  Supp.  471. 
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Under  the  second  provision  of  N.  T.  E.  E.  L.,  |  101,  a  passenger 
on  a  street  car  is  entitled  to  transfer  from  the  main  line  to  any  branch 
or  extension  or  vice  versa,  or  he  may  ride  over  such  branch  and  main 
line  for  one  fare  if  the  same  car  continues  over  both,  but  he  is  not  en- 
titled to  transfer  to  another  line  of  the  same  company  which  crosses  the 
main  line  at  right  angles  and  does  not  run  into  the  main  line,  unless 
it  can  be  shown  that  such  intersecting  line  is  operated  by  the  other 
under  a  lease  or  contract,  in  which  case  a  transfer  could  be  demanded 
under  N.  Y.  E.  E.  L.,  §  104. —  O'Connor  v.  Brooklyn  Heights  B.  Co., 
123  App.  Div.  (N.  T.)  784, 108  N.  Y.  Supp.  4Yl. 

The  "  point  of  intersection "  where  a  passenger  on  a  street  car  is 
entitled  to  transfer  to  a  comiecting  line  is  any  point  where  the  passenger 
can  continue  his  direct  journey  by  taking  another  car. —  Charhonneau  v. 
Nassau  Elect.  B.  Co.,  123  App.  Div.  (N.  Y.)  531,  108  N.  Y.  Supp.  110. 

The  word  "  continuous,"  as  used  in  N.  Y.  E.  E.  L.,  §  104,  which  gives 
a  passenger  on  a  srtreet  railway  a  right  to  one  continuous  passage  over 
the  connecting  lines  owned  or  operated  by  that  company,  must  be  con- 
strued to  mean  "  direct "  whenever  it  can  apply  and  a  "  continuous  pas- 
sage "  must  mean  the  most  direct,  the  quickest  and  most  convenient 
route  to  the  desired  destination  under  the  circumstances. —  Charhonneau 
v.  Nassau  Elect.  B.  Co.,  123  App.  Div.  (N.  Y.)  531,  108  N.  Y.  Supp. 
110. 

A  person  desiring  to  go  from  the  comer  of  Lexington  avenue  and 
102d  street.  New  York  city,  to  the  comer  of  Columbus  avenue  and  93d 
street,  took  a  north-bound  car,  was  transferred  west  at  116th  street,  and 
it  was  then  necessary  that  he  go  south  on  Columbus  avenue.  A  transfer 
was  refused  on  the  ground  that  having  begun  his  journey  north,  he 
could  receive  no  transfer  which  would  take  him  south. —  Held,  that  he 
was  entitled  to  his  transfer  as  demanded. —  Wells  v.  N.  Y.  City  B.  Co., 
122  App.  Div.  (N.  Y.)  488,  107  N.  Y.  Supp  430. 

It  is  the  duty  of  a  street  railroad  corporation,  by  virtue  of  N.  Y. 
E.  E.  L.,  §  101,  to  transport,  for  a  single  fare,  a  passenger  whose  fare 
is  accepted  on  any  car,  to  any  point  upon  its  line  reached  by  cars  run- 
ning in  that  direction,  whether  or  not  the  car  boarded  by  the  passenger 
is  a  short-service  or  a  long-service  car. —  Baron  v.  N.  Y.  City  R.  Co., 
120  App.  Div.  (N.  Y.)  134,  105  N.  Y.  Supp.  258. 

When  a  passenger  pays  his  fare  on  a  car,  the  contract  implied  is  that 
the  company  will  carry  the  passenger  from  the  point  where  he  gets  on 
the  car  to  the  nearest  point  possible  to  his  destination  by  the  shortest 
and  most  direct  route,  and  the  company  will  not  be  obliged  to  carry  hira 
by  a  longer  and  more  circuitous  route. —  Kelly  v.  N.  Y.  City  B.  Co.,  119 
App.  Div.  (N.  Y.)  223,  104  N.  Y.  Supp.  561,  afFd.  192  N.  Y.  97,  84 
N.  E.  569. 

A  passenger  is  not  entitled  to  penalties  because  the  conductor  refused 
him  transfers  to  enable  him  to  make  his  trip  by  a  roundabout  route. — 
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Eunt  V.  Brooklyn  H.  B.  Co.,  115  App.  Div.   (N.  Y.)  6Y3,  101  H.  T. 
Supp.  209. 

N.  T.  E.  R.  L.,  §  104,  vests  authority  in  a  street  railroad  to  fix  trans- 
fer points  where  the  convenience  of  the  greatest  number  of  the  traveling 
public  will  be  subserved  in  going  to  and  from  their  respective  points  of 
destination,  and  if  this  is  done  there  is  a  compliance  with  the  Act, 
even  though  under  such  system  it  refuses  transfers  at  some  points. — 
Topham  v.  Interurhan  St.  R.  Co.,  96  App.  Div.  (N.  Y.)  323,  89  K  Y. 
Supp.  298,  revg.  s.  c.  42  Misc.  (N.  Y.)  503,  86  N.  Y.  Supp.  295. 

A  transfer  need  not  be  to  continue  the  passenger's  journey  in  the 
same  longitudinal  direction. —  Kelley  v.  N.  Y.  City  B.  Co.,  52  Misc. 
(N.  Y.)  585,  102  N.  Y.  Supp.  742. 

When  a  street  railroad  company  voluntarily  adopts  the  custom  of 
issuing  transfers  for  the  consideration  paid  the  conductor  of  the  first 
car,  it  binds  itself,  by  a  contract,  to  transport  the  passenger  from  the 
point  where  he  enters  the  car  to  a  point  on  any  line  to  which,  under 
the  custom  of  the  company,  it  is  usual  to  issue  transfers.  When  the 
passenger  pays  his  fare  and  demands  the  transfer,  and  it  is  issued,  the 
contract  is  complete. —  Georgia  B.  &  Elect.  Co.  v.  Baker,  125  Ga.  562, 
54  S.  E.  639. 

Where  a  franchise  to  operate  a  street  railway  is  given  by  an  ordinance 
which  also  contains  conditions  as  to  the  giving  of  transfers  and  the 
sale  of  tickets,  and  the  company  commences  operations  under  such  ordi- 
nance, the  company  assumes  contractual  obligations  as  to  the  condi- 
tions imposed  by  the  same. — ■  Virginia  Pass.  &  P.  Co.  v.  Commons- 
wealth,  103  Va.  644,  49  S.  E.  995. 

[59]    Transfer  statutes .— Hoiv  construed  generally. 

General  rules  of  statutory  construction, — see  ante,  §  1,  notes    [23]- 
[39]. 

•A  transfer  penalty  statute  should  be  construed  adversely  to  the  com- 
pany and  in  favor  of  the  right  of  the  public  to  receive  a  transfer. — 
O'Beilly  v.  Brooklyn  Heights  B.  Co.,  95  App.  Div.  (K  Y.)  253,  89  N.  Y. 
Supp.  41;  affd.  179  N.  Y.  450,  72  N.  E.  517. 

N.  Y.  E.  E.  L.,  §§  39,  104,  which  provide  penalties  for  overcharge 
and  the  refusing  of  transfers  respectively,  must  be  considered  together 
in  determining  the  liability  of  a  railroad  for  an  excessive  charge  or 
refusal  to  give  a  transfer. —  Tullis  v.  Brooklyn  Heights  B.  Co.,  71 
App.  Div.  (N.  Y.)  494,  75  N.  Y.  Supp.  863. 

[60]    Validity. 

A  municipal  regulation  forbidding  the  selling  or  giving  away  of 
street  railway  transfers  is  constitutional. —  City  of  Chicago  v.  Openheim, 
229  HI.  313,  82  N.  E.  294. 
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N:  T.  R.  E.  L.,  §  104,  providing  that  street  railroad  corporations 
entering  into  traffic  agreements  shall  carry  between  points  on  the  lines 
embraced  in  the  contract  for  a  single  fare,  and  shall  give  transfers  to 
any  point  on  any  road  embraced  in  the  agreement,  is  constitutional. — 
Blume  V.  Interurhan  St.  R.  Co.,  41  Misc.  (N.  Y.)  171,  83  N.  T.  Supp. 
989. 

[61]    To  what  roads  applicable. 

N.  T.  R.  E.  L.,  Art.  IV,  §  101,  providing  that  no  corporation  con- 
structing and  operating  a  railroad  under  the  provisions  of  that  article 
shall  charge  more  than  five  cents  for  a  continuous  ride  from  any  point 
on  its  road  or  any  line  operated  by  it  to  any  other  point  on  its  lines 
within  the  limits  of  an  incorporated  city  or  village  has  no  application 
to  transportation  on  a  steam  railroad  wliioh  is  leased  by  an  electric 
surface  railroad  corporation. —  People  v.  Brooklyn  Heights  R.  Co.,  187 
N.  T.  48,  79  N.  E.  838. 

The  single  five  cent  fare  requirement  of  N.  T.  E.  E.  L.,  §  101,  does 
not  apply  to  an  elevated  or  steam  surface  road  having  a  charter  right 
to  charge  a  greater  fare,  even  though  such  road  has  been  leased  by  a 
street  railroad  to  which  the  section  does  apply  and  though  the  lessee 
has  wholly  substituted  electricity  for  steam,  as  motive  power  on  the 
leased  line.—  People  v.  Brooklyn  Heights  R.  Co.,  187  N.  Y.  48,  79  N.  E. 
838. 

N.  Y.  E.  E.  L.,  §  104,  providing  that  every  street  railroad  corpora- 
tion entering  into  a  contract  for  the  use  of  the  road  of  another  com- 
pany shall  carry  any  passengers  desiring  to  make  a  continuous  trip 
between  any  two  points  on  the  railroads  or  portions  thereof  embraced 
within  such  contracts,  for  a  single  fare,  does  not  apply  to  a  case  where 
there  is  a  continuous  trip  over  the  road  of  one  company  and  where 
there  is  no  contract  with  other  lines. —  Baron  v.  N.  Y.  City  R.  Co.,  120 
App.  Div.  (N.  Y.)  134,  105  N.  Y.  Supp.  258. 

Where  two  surface  railroads  are  leased  and  operated  by  the  same  com- 
pany, N.  Y.  E.  E.  L.,  §  104,  requires  that  transfers  shall  be  given  be- 
tween the  two  lines  at  points  of  their  intersection. —  Oriffin  v.  Interurhan 
St.  R.  Co.,  179  N.  Y.  438,  72  N.  E.  513,  modfg.  s.  c.  96  App.  Div. 
(N.  Y.)  636,  89  N.  Y.  Supp.  1105,  and  Scudder  v.  Interurhan  St.  R.  Co., 
96  App.  Div.  (N.  Y.)  340,  89  N.  Y.  Supp.  1115. 

One  who  is  refused  a  transfer  from  the  line  of  a  street  railway  which 
owns  a  majority  of  the  stock  of  another  street  railway,  to  the  lines  of 
the  latter,  and  is  compelled  to  pay  an  additional  fare,  cannot  recover  a 
penalty  under  N.  Y.  E.  E.  L.,  §  39.—  Senior  v.  N.  Y.  City  R.  Co.,  Ill 
App.  Div.  (N.  Y.)  39,  97  N.  Y.  Supp.  645;  affd.  187  N.  Y.  559,  80  N.  E. 
1120. 
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A  steam  railroad  and  an  electric  surface  railroad  were  leased  by  a  cor- 
poration and  their  tracks  connected,  the  motive  power  of  the  former 
being  changed  to  electricity,  and  they  were  operated  as  a  continuous 
line.—  Held,  that  N.  Y.  E.  E.  L.,  §  101,  embodying  the  provisions  of  L. 
1884,  ch.  252,  as  amended,  providing  that  no  company  should  charge 
more  than  five  cents  for  one  continuous  ride  over  lines  operated  by  it, 
does  not  apply  to  this  case,  especially  as  the  steam  railroad  was  in  opera- 
tion prior  to  the  passage  of  that  act. —  Barnett  v.  Brooklyn  Heights  B. 
Co.,  53  App.  Div.  (N.  T.)  432,  65  N.  Y.  Supp.  1068. 

The  requirement  of  N.  Y.  E.  E.  L.,  §  104,  relating  to  contracts  be- 
tween street  railroads  and  requiring  issuance  of  transfers  between  rail- 
roads, "  embraced  in  such  contract,"  includes  only  roads  operated  by  the 
contracting  companies  at  the  time  the  contract  was  made. —  Mendoza  v. 
Metropolitan  St.  B.  Co.,  51  App.  Div.  (N.  Y.)  430,  64  N.  Y.  Supp.  745, 
48  App.  Div.  (N.  Y.)  62,  62  N.  Y.  Supp.  580. 

A  street  railway  having  two  lines  physically  distinct,  not  intersecting, 
and  not  operated  as  a  part  of  the  same  system,  is  not  required,  under 
N.  Y.  E.  E.  L.,  §  104,  to  grant  transfers  from  one  line  to  the  other,  at 
a  point  where  the  terminus  of  one  line  is  about  thirty  feet  from  the 
other.—  Ketcham  v.  N.  Y.  City  B.  Co.,  48  Misc.  (N.  Y.)  367,  95  N.  Y. 
Supp.  553. 

N.  Y.  E.  E.  L.,  §  101,  incorporating  the  provisions  of  L.  1884,  ch.  252, 
§  13,  providing  that  no  street  surface  railroad  company  incorporated 
under  that  Act  shall  charge  more  than  five  cents  for  a  continuous  ride 
from  any  point  on  its  road  ''  or  on  any  road  or  line  or  branch  operated 
by  it  or  under  its  control,"  to  any  point  on  such  line  or  its  said  con- 
necting roads  or  branches  within  the  limits  of  a  city,  does  not  apply  to 
roads  leased  by  .such  a  corporation  from  a  steam  railroad  company. — • 
McNulty  V.  Brooklyn  Heights  B.  Co.,  36  Misc.  (N.  Y.)  402,  73  N.  Y. 
Supp.  698. 

N.  Y.  E.  E.  L.,  §  104,  requiring  contracting  corporations  to  carry  pas-! 
sengers  for  one  fare  between  any  two  points  on  said  roads,  refers  only  to 
corporations  between  whom  there  is  a  traffic  agreement,  and  is  not  ap- 
plicable to  a  corporation  that  has  leased  and  is  operating  exclusively  the 
'  line  of  another  corporation. —  Boosa  v.  Brooklyn  Heights  B.  Co.,  28 
Misc.  (N.  Y.)  387,  59  N.  Y.  Supp.  664. 

[62]    Demand  for  transfer  —  Rules  as  to  time  for  making. 

Passengers  not  hound  hy  rules  of  which  no  reasonable  notice  has  heen 
given, —  see  ante,  note  [22]. 

A  rule  of  a  street  railroad  which  requires  passengers  desiring  transfers 
to  obtain  them  from  the  conductor  at  the  time  of  paying  fare  is  not  un- 
reasonable.—Zeic/ium  v.  N.  Y.  City  B.  Co.,  118  App.  Div.  (N.  Y.) 
248,  103  N.  Y.  Supp.  486. 
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A  rule  of  a  street  railroad  company  requiring  a  passenger  to  ask  for 
a  transfer  at  the  time  lie  pays  his  fare  is  reasonable. —  Fischer  v.  N.  T. 
City  B.  Co.,  54  Misc.  (N.  T.)  267,  104  N.  Y.  Supp.  400. 

The  rule  of  the  company  that  a  passenger  shall  demand  a  transfer 
only  at  the  time  of  paying  his  fare  is  not  a  reasonable  regulation,  and 
does  not  relieve  the  company  from^  statutory  penalties  for  refusing  a 
later  demand. —  Levine  v.  Nassau  Elec.  B.  Co.,  50  Misc.  (N.  T.)  552, 
99  N.  Y.  Supp.  422. 

[63]    Sufficiency. 

Where,  upon  payment  of  his  fare,  a  passenger  immediately  demanded 
a  transfer,  and  upon  no  reply  being  made,  the  conductor  apparently  not 
hearing  the  request,  the  passenger,  "  less  than  a  minute "  thereafter 
again  demanded  a  transfer,  the  demand  complies  with  rule  of  the  street 
railroad  company  providing  that  passengers  must  ask  for  transfers  at 
the  time  of  paying  the  fare. —  Wasserman  v.  N.  Y.  City  B.  Co.,  104 
N.  Y.  Supp.  398. 

[64]    Facts   establishing  refusal  to   issue  transfer. 

In  an  action  to  recover  a  penalty  for  refusal  to  give  a  transfer  it  ap- 
peared that  the  passenger  asked  for  a  transfer  to  Canal  St.,  not  stating 
in  which  direction  she  desired  to  go  on  that  street,  and  received  a  trans- 
fer which  was  only  good  going  east,  while  she  desired  to  go  west. —  Held, 
that  the  evidence  did  not  establish  a  refusal. —  Thistle  v.  N.  Y.  City  B. 
Co.,  54  Misc.  (N.  Y.)  268,  104  K  Y.  Supp.  401. 

The  giving  of  a  transfer  which  is  not  good  is  tantamount  to  a  refusal 
to  give  a  good  transfer. —  Qasper  V.  N.  Y.  City  B.  Co.,  51  Misc.  (N.  Y.) 
39,  99  N.  Y.  Supp.  902. 

"  Refusal,"  under  a  statute  imposing  a  penalty,  implies  that  the  party 
refusing  has  the  ability  to  do  the  thing  demanded  of  him,  or  if  he  has 
not  the  ability,  the  want  of  it  must  arise  from  his  own  negligence  or 
want  of  proper  attention  to  the  business  entrusted  to  him. —  Conley  v. 
Sherman,  8.  &  S.  R.  Co.,  90  Tex.  295,  38  S.  W.  519. 

[65]    Presumption   that   proper  transfer  xrill  be  issued. 

A  passenger  who  is  entitled  to  and  demands  a  certain  transfer  is  jus- 
tified in  assuming  that  a  proper  transfer  will  be  issued  to  him. —  Moon 
v.  Interurhan  Si.  B.  Co.,  85  N.  Y.  Supp.  363. 

[66]    Issuance  of  improper  transfer. 

Considered  as  a  refusal  to  issue, —  see  ante,  note  [64]. 

The  conductor  of  a  car  on  which  a  passenger  presents  a  transfer  and 
a  reasonable  explanation  why  his  transfer  does  not  on  its  face  entitle 
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him  to  ride  on  that  car,  determines  at  the  peril  of  himself  and  his  com- 
pany, whether  to  permit  the  passenger  to  continue  his  journey. —  Georgia 
B.  &  Elec.  Co.  V.  Baker,  125  Ga.  562,  54  S.  E.  639. 

A  clause  in  a  transfer  that  "  the  holder,  by  accepting,  agrees  that, 
should  any  controversy  arise  as  to  its  validity,  holder  will  pay  fare  and 
call  at  company's  office  for  correction,"  is  unreasonable  and  void. — 
Georgia  B.  &  Elect  Co.  v.  Baker,  125  Ga.  562,  54  S.  E.  639. 

[67]    Time  limit  on  nse  of  transfers. 

A  ten  minute  limitation  on  the  use  of  a  transfer,  where  the  holder 
cannot  find  accommodations  in  a  car  within  that  time,  is  arbitrary  and 
illegal. —  Jenkins  v.  Brooklyn  Heights  B.  Co.,  29  App.  Div.  (N.  Y.)  8, 
51  N.  Y.  Supp.  216. 

A  street  railroad  may  reasonably  limit  the  time  within  which  its 
transfers  may  be  used. —  Muckle  v.  Bochester  B.  Co.,  79  Hun  (N.  Y.), 
32,  29  N.  Y.  Supp.  732. 

A  requirement  that  a  street  railway  transfer  shall  be  valid  only  if 
used  within  fifteen  minutes  is  not  invalid  in  the  absence  of  any  statutory 
provision.—  Heffron  v.  Detroit  City  B.  Co.,  92  Mich.  406,  52  N.  W.  802, 
16  L.  A.  E.  345. 

[68]    Each  refusal  a,  separate  oSense. 

N.  Y.  Stock  Corp.  L.,  §  53,  imposed  a  penalty  for  any  refusal  of  the 
president  and  secretarj'  of  a  corporation  to  exhibit  its  stock  book'  to  a 
stockholder  when  requested  to  do  so.  A  stockholder,  upon  successive 
days,  demanded  an  inspection  of  the  books  and  was  refused. —  Held,  that 
he  wanted  the  book  for  but  one  occasion  and  only  one  penalty  was  in- 
curred.— Cox  V.  Paul,  175  K  Y.  328,  67  N.  E.  586. 

The  statutory  penalty  may  be  recovered  for  each  refusal  to  give  trans- 
fers.—L«a;  V.  N.  Y.  City  B.  Co.,  45  Misc.  (N.  Y.)  222,  92  N.  Y.  Supp. 
109. 

Under  a  statute  providing  that  any  railroad  which  should  refuse  to 
issue  a  mileage  book  would  be  liable  to  a  penalty,  several  demands  by 
one  person  and  refusals  by  the  railroad  give  only  one  cause  of  action 
against  the  railroad. —  Watson  v.  N.  Y.  0.  &  W.  B.  B.  Co.,  24  Misc. 
(N.  Y.)    628,  54  N.  Y.   Supp.  201. 

Under  the  North  Carolina  statute  prescribing  penalties  for  refusing  to 
transport  cattle,  each  day's  refusal  to  transport  one  head  of  cattle  is  a 
separate  offense. — Carter  v.  Wilmington  .&  W.  B.  Co.,  126  N.  C.  437,  36 
S.  E.  14. 

[69]    Recovery  of  more  than  one  penalty  in  a  single  action. 

Penalties  inuring  to  henefit  of  state, —  see  post,  §§  56,  58,  notes. 

But  one  penalty  for  refusals  to  give  transfers  can  be  recovered  in  the 
same  action,  and  the  bringing  of  the  action  must  be  deemed  a  waiver  of 
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all  previously  incurred  penalties. — Griffin  v.  Interurhan  8t.  B.  Co.,  179 
N.  Y.  438,  72  N.  E.  513,  modfg.  s.  c.  96  App.  Div.  (N.  Y.)  636,  89  N.  Y. 
Supp.  1105,  and  Scudder  v.  Interurhan  St.  R.  Co.,  96  App.  Div.  (N.  Y.) 
340,  89  N.  Y.  Supp.  1115. 

A  sound  public  policy  requires  that  only  one  penalty  should  be  re- 
covered in  a  single  action,  and  that  the  institution  of  an  action  for  a 
penalty  should  be  regarded  as  a  waiver  of  all  previous  penalties  incurred. 
—  Oriffin  v.  Interurhan  St.  B.  Co.,  179  N.  Y.  438,  72  N.  E.  513,  modfg. 
s.  c.  96  App.  Div.  (N.  Y.)  636,  89  N.  Y.  Supp.  1105,  96  App.  Div. 
(N.  Y.)  340,  89  N.  Y.  Supp.  1115. 

If  cumulative  recovery  of  penalties  is  to  be  permitted,  the  legislature 
should  state  its  intention  in  so  many  words. —  Griffin  v.  Interurhan  St. 
B.  Co.,  179  N.  Y.  438,  72  N.  E.  513,  modfg.  s.  o.  96  App.  Div.  (N.  Y.) 
636,  89  N.  Y.  Supp.  1105,  96  App.  Div.  (N.  Y.)  340,  89  N.  Y.  Supp. 
1115. 

A  party  suing  for  penalties  can  recover  for  but  one  violation  or  de- 
fault occurring  prior  to  the  commencement  of  the  action  —  Cox  v.  Paul, 
175  N.  Y.  328,  67  N.  E.  586. 

Under  a  toll  road  regulation  statute,  penalties  may  be  recovered,  by 
the  person  aggrieved,  for  each  offense. —  Suydam  v.  Smith,  52  N.  Y.  383. 

Under  the  N.  Y.  Act  of  1857  to  prevent  extortion  in  railway  charges, 
only  one  penalty  of  $50  can  be  recovered,  together  with  the  excess 
paid,  for  all  overcharges  prior  to  the  beginning  of  suit. —  Fisher  v. 
N.  Y.  C.  &  H.  B.  B.  Co.,  46  N.  Y.  644. 

Cumulative  penalties  cannot  be  recovered  in  one  action  for  failure 
to  issue  transfers  in  violation  of  N.  Y.  R.  R.  L.,  §  104. —  McLean  v. 
Interurhan  St.  B.  Go.  (No.  2),  102  App.  Div.  (N.  Y.)  18,  92  N.  Y. 
Supp.  77,  modfg.  s.  c.  87  N.  Y.  Supp.  135. 

N.  Y.  R.  R.  L.,  §  104,  providing  that  for  every  refusal  to  comply  with 
the  requirements  of  that  section  as  to  the  giving  of  transfers,  the  cor- 
poration so  refusing  shall  forfeit  $50  to  the  aggrieved  party,  permits 
the  recovery  of  cumulative  penalties  in  one  action. — -Topham  v.  Inter- 
urhan St.  R.  Co.,  96  App.  Div.  (N.  Y.)  323,  89  N.  Y.  Supp.  298, 
revg.  s.  0.  42  Misc.  (N.  Y.)  503,  86  N.  Y.  Supp.  295;  disapproved  106 
App.  Div.  (N.  Y.)  1,  94  N.  Y.  Supp.  653 

Only  one  penalty  for  refusal  to  give  a  transfer  can  be  recovered  in 
one  action,  and  the  bringing  of  an  action  waives  all  right  to  recover 
I)enalties  accruing  theretofore. —  In  re  Transfer  Penalty  Gases,  46  Misc. 
(N.  Y.)  579,  92  N.  Y.  Supp.  322. 

As  many  penalties  for  excessive  charges  as  have  been  incurred  be- 
fore the  bringing  of  suit,  can  be  recovered  in  the  one  action. —  Johnson 
V.  Hudson  B.  B.  Co.,  2  Sweeny  (N.  Y.),  298;  revd.  on  other  points,  49  N. 
Y.  455. 
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Only  one  penalty  for  failure  to  gire  a  transfer  can  be  recovered  in 
a  single  action,  and  the  institution  of  an  action  for  a  penalty  is  to  be 
regarded  as  a  waiver  of  all  previous  penalties  incurred. —  Rarkow  v. 
N.  Y.  City  B.  Co.,  121  App.  Div.  (N.  T.)  194,  105  N.  Y.  Supp.  689. 

Only  one  statutory  penalty  for  an  omission  of  duty  by  a  common 
carrier  can  be  recovered  up  to  the  bringing  of  suit. —  Parks  v.  Nash- 
ville, C.  &  St.  L.  B.  Co.,  81  Tenn.  1,  49  Am.  Rep.  655. 

[70]    Good  faith  of  passenger  as   affecting  right  to  penalty. 

A  recovery  of  penalties  and  excess  fare  can  be  had  when  the  plain- 
tiff was  riding  only  to  obtain  the  penalty. —  Fisher  v.  N.  Y.  C.  &  H.  B. 
B.  Co.,  46  N.  T.  644. 

Where  it  appears  that  a  passenger  who  was  refused  a  transfer  rode 
to  the  transfer  point  with  the  sole  object  of  finding  out  what  would  be 
done  and  had  no  business  beyond  the  point  at  which  the  transfer  would 
be  honored,  he  is  not  entitled  to  recover  the  statutory  penalty. —  Bull  v. 
N.  Y.  City  B.  Co.,  121  App.  Div.  (N.  Y.)  582,  106  N.  Y.  Supp.  3Y8. 

Where,  in  an  action  to  recover  a  penalty  for  the  refusal  of  a  street 
railroad  company  to  give  a  transfer,  it  appears  that  the  sole  purpose 
of  the  plaintiff  in  asking  for  a  transfer  was  to  bring  an  action  to  re- 
cover the  penalty  in  case  of  its  refusal,  there  can  be  no  recovery. — 
Nicholson  v.  N.  Y.  City  B.  Co.,  No.  4,  118  App.  Div.  (N.  Y.)  858,  103 
N.  Y.  Supp.  695;  McCarthy  v.  N.  Y.  City  B.  Co.,  55  Misc.  (N.  Y.) 
208,  105  N.  Y.  Supp.  1128;  Johnston  v.  N.  Y.  City  B.  Co.,  54  Misc. 
(N.  Y.)  642,  104  N.  Y.  Supp.  812. 

One  demanding  a  transfer  for  a  continuous  trip,  with  no  desire  to 
take  such  a  trip  but  only  to  ascertain  if  the  transfer  would  be  given, 
is  not  a  passenger  under  N.  Y.  E.  E.  L.,  §  104. —  Myers  v.  Brooklyn 
Heights  B.  Co.,  10  App.  Div.  (N.  Y.)  335,  41  N.  Y.  Supp.  798. 

That  a  passenger  was  riding  for  the  purpose  of  collecting  the  pen- 
alties for  refusing  to  give  transfers  does  not  destroy  the  statutory  right 
of  a.ction.— Fitzmartin  v.  N.  Y.  City  B.  Co.,  51  Misc.  (N.  Y.)  36, 
99  N.  Y.  Supp.  765. 

A  person  riding  on  a  street  car  for  the  purpose  of  recovering  penal- 
ties for  refusals  to  issue  transfers  may  recover  the  statutory  penalty. — 
McLean  v.  Interurhan  St.  B.  Co.,  87  N.  Y.  Supp.  135 ;  modfd.  102  App. 
Div.  (N.  Y.)  18,  92  N.  Y.  Supp.  77. 

One  who  goes  on  a  train  for  the  sole  purpose  of  paying  an  excessive 
charge,  if  one  is  demanded,  and  then  suing  for  the  statutory  penalty, 
may  nevertheless  recover. —  Missouri  Pac.  B.  Co.  v.  Smith,  60  Ark. 
221,  29  S.  W.  752. 

Under  a  statute  of  Arkansas  providing  that  a  person  who  is 
charged  an  excessive  fare  may  recover  a  penalty  from  the  carrier,  a 
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passenger  so  injured  may  recover  a  penalty  for  each  overcharge,  al- 
though he  went  upon  the  train  solely  for  the  purpose  of  accumulatiag 
penalties  against  the  railroad. —  St.  Louis  &  8.  F.  B.  Go.  v.  Gill,  54 
Ark.  101,  15  S.  W.  18,  11  L.  E.  A.  452n ;  afid.  on  other-points,  156  U.  S. 
649,  15  Sup.  Ct.  R.  (U.  S.)  484 

[71]    Matters  in  defense. 

The  company  may  raise  the  question  of  the  reasonableness  of  rates 
fixed  by  the  state,  as  a  defense  to  an  action  for  the  recovery  of  penal- 
ties for  violating  the  directions  of  the  statute. —  8t.  Louis  &  8.  F.  R. 
Co.  V.  Gill  156  U.  S.  649,  15  Sup.  Ct.  E.  (U.  S.)  484,  afFg.  s.  o.  54 
Ark.  101,  15  S.  W.  18. 

A  common  carrier  cannot  excuse  itself  from  compliance  with  the 
Safety  Appliance  Act  by  showing  that  the  particular  equipment  is 
out  of  repair.—  U.  8.  v.  Gi.  Northern  B.  Co..  150  Fed.  229. 

In  an  action  for  violating  the  statute  as  to  use  of  automatic  couplers, 
it  is  not  a  defense  that  the  defendant  used  reasonable  care  and  diligence 
in  keep  Lag  such  coupling  apparatus  on  its  cars  in  repair. —  U.  8.  v. 
So.  R.  Co.,  135  Fed.  122. 

The  "  mistake "  relieving  a  railroad  corporation  from  the  penalty 
for  overcharge,  under  N.  T.  E.  E.  L.,  §  39,  may  be  one  of  law  as 
well  as  of  fact,  and  where  there  is  shown  to  have  been  a  mistake  by 
the  corporation  in  the  construction  of  its  statutory  rights,  a  mistake 
not  the  result  of  carelessness  in  being  advised  as  to  such  rights,  it 
is  exempt  from  the  penalty. —  Goodspeed  v.  Ithaca  St.  R.  Co.,  184  N.  T. 
351,  affg.  s.  c.  88  App.  Div.  (N.  Y.)  147,  84  N.  Y.  Supp.  383. 

In  an  action  to  recover  the  penalty  provided  for  by  N.  Y.  E.  E.  L., 
§  104,  for  the  refusal  of  a  street  railroad  company  to  give  a  transfer, 
it  is  no  defense  that  the  defendant  had  provided  for  transfers  and  had 
given  its  conductors  transfer  tickets  to  give  to  passengers. —  Snee  v. 
Brooklyn  Heights  R.  Co.,  120  App.  Div.  (N.  Y.)  570,  104  N.  Y.  Supp. 
907. 

That  the  conductor  did  not  have  any  transfers  left  will  not  absolve 
the  street  railway  company  from  liability. —  Rosenberg  v.  Broohlyn 
Heights  R.  Co.,  91  App.  Div.  (N.  Y.)  580,  86  N.  Y.  Supp.  871. 

If  a  conductor  refuses  to  accept  a  transfer  and  compels  payment  of 
another  fare,  but  later  offers  to  refund  the  money  and  accept  the 
transfer,  the  company  may  plead  such  facts  as  a  defense  to  an  action 
for  the  statutory  penalties,  to  show  that  such  overcharge  was  inad- 
vertently and  mistakenly  made. —  Tullis  v.  Broohlyn  Heights  B.  Co.,  71 
App.  Div.  (N.  Y.)  494,  75  N.  Y.  Supp.  863. 

A  penalty  cannot  be  recovered  by  a  passenger  who  has  failed  to 
receive  a  transfer  through  the  misindgment,  neglect,  mistake  or  inad- 
vertence of  the  conductor,  or  through  the  latter's  belief  that  the  pas- 
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senger  was  not  entiled  thereto  for  failure  to  comply  with  the  com- 
pany's rule  requiring  demands  for  transfers  to  be  made  at  the  time  of 
paying  fare,  if  it  appears  that  the  company  had  established  a  system 
of  transfers  between  the  lines  in  question,  and  had  furnished  its  con- 
ductors with  transfer  slips. —  Schwartzman  v.  Broohlyn  Heights  R.  Co., 
50  Misc.   (N.  Y.)  116,  98  N.  Y.  Supp.  941. 

It  is  not  a  defense  to  an  action  for  the  statutory  penalty,  that  the 
giving  of  transfers  at  the  point  in  question  might  cause  undue  crowding 
in  the  street  and  at  the  inters3ctions. —  Muskowitz  v.  Brooklyn  Heights 
B.  Co.,  4Y  Misc.  (N.  Y.)  119,  93  K  Y.  Supp.  385. 

The  mistake  of  a  conductor  in  demanding  an  additional  fare  after  a 
transfer  to  a  "  car  ahead,"  does  not  permit  the  recovery  of  a  penalty. — 
Stewart  V.  Metropolitan,  R.  Co.,  20  Misc.  (N.  Y.)  605,  46  N.  Y.  Supp. 
414. 

A  mistake  as  to  distance  by  carrier's  agent  is  not  a  defense  in  an 
action  for  the  statutory  penalty  for  overcharge. —  Missouri  Pac.  B.  Co. 
V.  Smith,  60  Ark.  221,  29  S.  W.  Y52. 

A  champertous  agreement  between  a  passenger  and  his  attorney  is 
not  a  bar  to  recovery  of  a  statutory  -penaltj.— Missouri  Pac.  R.  Co., 
V.  Smith,  60  Ark.  221,  29  S.  W.  Y52. 

A  voluntary  payment  of  an  overcharge  does  not  preclude  a  recovery 
of  the  statutory  penalty. —  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  54  Ark. 
101,  15  S.  W.  18,  11  L.  E.  A.  452n;  affd.  on  other  points,  156  U.  S. 
€49,  15  Sup.  Ct.  E.  (U.  S.)  484. 

A  railroad  company  is  not  liable  for  penalties  for  an  overcharge, 
merely  because  of  the  act  of  a  conductor,  in  nowise  authorized  or 
approved  by  the  company. —  Hall  v.  Norfolk  &  W.  B.  Co.,  44  W.  Va. 
36,  26  S.  E.  7S4,  41  L.  E.  A.  669. 

[72]    Actions  for  penalties. 

Public  action  to  recover  penalties, —  see  post,  §  59,  note. 

Actions  to  recover  penalties  are  not  to  be  enlarged  beyond  the  express 
terms  of  the  statute  upon  which  they  are  founded. —  Cox  v.  Paul,  1Y5 
ISr.  Y.  328,  67  K  E.  586. 

In  statutes  giving  a  penalty,  if  there  be  reasonable  doubt  of  the 
case  made  upon  the  trial  or  in  the  pleadings  coming  within  the  statute, 
the  party  of  whom  the  i)enalty  is  claimed  is  to  have  the  benefit  of 
such  doubt.—  Chase  v.  N.  Y.  C.  B.  Co.,  26  N.  Y.  523. 

No  penalty  can  be  recovered  under  N.  Y.  E.  E.  L.,  §  39,  which  pro- 
vides for  the  recovery  of  a  penalty  from  carriers  asking  or  receiving 
more  than  the  lawful  fare,  for  the  refusal  of  a  street  railroad  company 
to  issue  a  transfer  in  violation  of  section  104  of  that  Act. —  O'Connor  v. 
Brooklyn  H.  R.  Co.,  123  App.  Div.  (N.  Y.)  784,  108  N.  Y.  Supp.  471. 
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The  statute  of  limitations  on  an  action  under  N.  T.  E.  E.  L.,  §  104, 
is  three  years,  and  is  not  that  prescribed  by  §  39  of  that  Act. —  Munro 
V.  Broohlyn  Heights  R.  Co.,  120  App.  Div.  (N.  T.)  516,  125  N.  Y. 
Supp.  325. 

A  suit  by  an  infant  passenger  to  recover  the  statutory  penalties 
for  refusal  of  a  transfer  should  be  brought  in  his  own  name,  and 
not  that  of  his  father  or  guardian  ad  litem. —  Fox  v.  Interurhan  St. 
B.  Co.,  42  Misc.  (N.  Y.)  538,  86  N.  Y.  Supp.  64. 

The  New  York  courts  will  not  enforce  the  penalties  prescribed  in  a 
Pennsylvania  statute  prohibiting  unjust  discriminations — Langdon  v. 
N.  Y.,  L.  E.  &  W.  R.  Co.,  58  Hun  (N.  Y.),  122,  11  N.  Y.  Supp.  Sl4, 
afig.  9  N.  Y.  Supp.  245. 

Verdict  for  plaintiff  reversed  in  transfer  penalty  case,  where  it  was 
not  proved  that  plaintiff  took  the  proper  car. —  Weinstein  v.  Interurhan 
St.  R.  Co..  86  N.  Y.  Supp.  731. 

"  Forfeitures "  under  a  transportation  act  are  criminal  rather  than 
remedial,  and  hence  actions  to  recover  them  are  governed  by  the 
statute  of  limitations  as  to  penalties. —  Herriman  v.  Burl.  C.  R.  &  N. 
R.  Co.,  57  Iowa,  187,  9  N.  W.  378,  10  N.  W.  340. 

A  private  relator  cannot  use  the  name  of  the  state  in  an  action  to 
enforce  the  statutory  penalties  against  a  railroad  for  failing  to  file 
a  report  as  required  by  law. —  State  ex  rel.  Hodge  v.  Marietta  &  N.  G. 
R.  Co.,  108  K  C.  24,  12  S.  E.  1041. 

An  action  to  recover  a  penalty  under  the  Corporation  Commission 
Act  is  an  action  ex  contractu. —  Katzenstein  v.  Raleigh  &  G.  R.  Co., 
84  N.  C.  688. 

Where  the  amounts  found  as  penalties  and  the  amounts  found  as 
damages  are  separately  stated,  and  each  penalty  is  separately  stated,  if 
some  of  the  i)enalties  are  improper,  they  will  be  stricken  out  by 
the  appellate  court  without  vitiating  the  entire  verdict. —  San  Antonio 
&  A.  P.  R.  Co.  V.  Stribling,  14  Tex.  Ct.  E.  38,  89  S.  W.  963,  modfg. 
s.  c.  12  Tex  Ct.  E.  200,  86  S.  W.  374 

[73]    Effect  of  repeal  of  penal  statute. 

When  the  legislature  repeals  a  penal  statute,  unless  there  is  some 
saving  clause,  all  penalties  fall,  even  if  given  to  individuals  and  suit 
has  been  brought  and  is  pending  for  them. —  Welch  v.  Wadsworth,  30 
Conn.  149. 

[74]    Right  to  recover  damages  as  affected  hy  right  to  penalty. 

A  passenger  on  a  Vanderbilt  avenue  car  in  Brooklyn  received  a  trans- 
fer entitling  him  to  transfer  to  the  Seventh  avenue  line  "  at  intersection 
of  issuing  line."     Said  lines  intersect  at  the  corner  of  20th  street  and 
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9th  avenue,  but  the  rule  of  the  street  railway  company  made  another 
intersecting  point  a  considerable  distance  away  the  transfer  point.  It 
was  much  nearer  for  the  passenger  to  transfer  at  the  first-named  point, 
but  having  done  so  the  transfer  was  refused  and  he  was  ejected  from 
the  car. —  Held,  that  the  transfer,  on  its  face,  entitled  the  paasenger  to 
transfer  at  the  first-named  point  and  he  was  entitled  to  recover  dam- 
ages for  the  ejectment. —  Charhonneau  v.  Nassau  Elect.  R.  Co.,  123 
App.  Div.  (N.  Y.)  531,  108  N.  Y.  Supp.  110. 

Where  a  passenger  received  a  transfer  so  punched  that  the  time 
limit  had  already  expired,  and  the  conductor,  when  his  attention  was 
called  to  the  fact,  said  that  it  was  all  right,  the  passenger  is  not  entitled 
to  recover  damages  for  his  ejection  from  the  car  upon  which  he  presented 
the  transfer  although  he  might  recover  the  excess  fare  exacted  of 
him  or  the  statutory  penalty  for  refusal  to  give  a  transfer. —  Nichol- 
son v.  Brooklyn  Heights  R.  Co.,  118  App.  Div.  (N.  Y.)  13,  103  N.  Y. 
Supp.  310. 

A.  passenger  expelled  because  his  transfer-slip  is  improperly  refused, 
is  entitled  to  substantial  damages. —  Georgia  E.  &  Elec.  Co.  v.  Baker, 
125  Ga.  562,  54  S.  E.  639;  Laird  v.  Pittshurg  T.  Co.,  166  Pa.  4,  31 
Atl.  51. 

A  statute  making  a  carrier  liable  for  penalties  to  the  state  for  over- 
charges, etc.,  does  not  take  away  the  right  of  a  shipper  to  recover 
the  excess  paid  by  him,  above  the  legal  rates. —  Fuller  v.  Ch.  &  N.  W. 
R.  Co.,  31  Iowa,  187;  afid.  17  Wall.  (U.  S.)  560. 


§  27.  Sviritcli  and  sidetrack  connections;  pow^ers 
of  commissions  *  [to  order  their  installation  or  dis- 
continuance].^ 1.  A  railroad  corporation,  upon  the  application 
of  any  shipper  tendering  traffic  for  transportation,  shall  construct, 
maintain  and  operate  upon  reasonable  terms  a  switch  connection  or 
connections  with  a  lateral  line  of  railroad  or  private  sidetrack 
owned,  operated  or  controlled  by  such  shipper,  and  shall,  upon  the 
application  of  any  shipper,  provide  upon  its  own  property  a  side- 
track and  switch  connection  with  Its  line  of  railroad,  whenever 
such  sidetrack  and  switch  connection  is  reasonably  practicable,  can 
be  put  in  with  safety  and  the  business  therefor  is  sufficient  to 
justify  the  same. 

2.  If  any  railroad  corporation  shall  fail  to  install  or  operate  any 
such  switch  connection  with  a  lateral  line  of  railroad  or  any  such 
sidetrack  and  switch  connection  as  aforesaid,  after  written  applica- 


•  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted.— Ed. 
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tion  therefor  has  been  made  to  it,  any  corporation  or  person  inter- 
ested may  present  the  facts  to  the  commission  having  jurisdiction 
by  written  petition,  and  the  commission  shall  investigate  the  mat- 
ters stated  in  such  petition,  and  give  such  hearing  thereon  as  it 
may  deem  necessary  or  proper.  If  the  commission  be  of  opinion 
that  it  is  safe  and  practicable  to  have  a  connection,  substantially 
as  prayed  for,  established  or  maintained,  and  that  the  business  to 
be  done  thereon  justifies  the  construction  and  maintenance  thereof, 
it  shall  make  an  order  directing  the  construction  and  establishment 
thereof,  specifying  the  reasonable  compensation  to  be  paid  for  the 
construction,  establishment  and  maintenance  thereof,  and  may  in 
like  manner  upon  the  application  of  the  railroad  corporation  order 
the  discontinuance  of  such  switch  connection. 


Parallel  provisions  of  Interstate   Commerce  Act, —  see  Interst.  Com. 

Act,  §  1. 
Provisions  as  to  places  where  freight  and  passengers  shall  he  received 

and  discharged, —  see  N.  Y.  Rap.  Tr.  Act,  §  28,  post,  Appendix  A. 
Publication  of  charges  for  switching  service,  etc., —  see  post,  §  28. 
Power  of  Commission  to  make  regulations  for  the  switching  of  freight 

cars, —  see  post,  §  37. 
Preferences  in  furnishing  cars  to  shippers  on  sidetraclcs, —  see  post, 

§  37. 
Power  of  Commission  to  order  repairs  or  changes  in  any  switches  or 

terminal  facilities  used  hy   carrier, —  see  post,   §   50. 
Forfeitures  and  penalties, —  see  post,   §   56. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes   [23]- 

[40]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §   2,  note 

[8]. 
Effect,  review  and  restraint  of  orders, —  see  ante,  §  23,  notes. 


[1]    Duty  to  fnrnisli  s-witcli  connections. 

General  duty  of  carrier  to  render  switching  services, —  see  ante,  §  26, 
note  [9]. 

General  duty  of  carriers  not  to  discriminate  as  to  facilities  and  ser- 
vice, —  see  post,  §  32,  note  [1]. 

Discri/minations  in  furnishing  sidetrack  connections  generally, —  see 
also  post,  §  32,  note  [28]. 
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A  carrier  is  under  no  legal  obligation  to  construct  a  spur  track  from 
its  line  to  a  coal  mine  for  the  private  benefit  of  tbe  owner  in  shipping 
his  product,  although  it  has  permitted  to  be  built,  and  has  contracted 
to  build,  similar  tracks  to  other  mines. —  Harp  v.  Choctaw,  0.  &  G.  B. 
Co.,  118  Fed.  169;  afid.  125  Fed.  445. 

A  common  carrier  of  interstate  freight  cannot  lawfully  deny  switch 
connections  and  service  to  one  person,  place,  locality  or  kind  of  traffic 
which  it  afiords  to  others  similarly  situated. —  Interstate  Stocle-yards  Co. 
V.  Indianapolis  U.  B.  Co.,  99  Fed.  472. 

The  fact  that  the  expense  to  the  defendant  railroad  company  in  con- 
nection with  the  transportation  of  the  complainant's  coal  from  side- 
tracks would  be  greater  than  the  expense  connected  with  the  carriage 
of  coal  from  the  mines  of  other  parties  who  now  enjoy  sidetrack  con- 
nections, does  not  in  any  way  excuse  the  withholding  of  such  facilities 
from  the  complainant,  but  is  merely  a  matter  to  be  considered  by  the 
defendant  in  establishing  the  rates  for  the  transportation  of  the  com- 
modities in  question. —  Bed  Boch  F.  Co.  v.  B.  &  0.  B.  Co.,  11  Inters. 
Com.  R.  438. 

That  a  railroad  has  not  sufficient  equipment  to  supply  the  require- 
ments of  all  its  patrons  does  not  excuse  an  otherwise  unlawful  dis- 
crimination as  to  switch  coimections. —  Bed  Bock  F.  Co.  v.  B.  &  0.  B. 
Co.,  11  Inters.  Com.  E.  438. 

A  railroad  company  is  liable  in  damages  if  it  discriminates  against  a 
particular  grain  elevator  in  the  matter  of  switching  and  terminal  facili- 
ties.—ZeZZoffp  v.  Sowerhj,  93  App.  Div.  (N.  T.)  124,  87  N.  T.  Supp. 
413. 

[2]    Right  of  shipper  to  demand  sldetrach  connections. 

The  owner  of  a  coal  mining  property  adjoining  the  right  of  way  of  a 
railroad  is  entitled  as  a  matter  of  right  to  connect  switch  tracks  built 
on  his  own  land  with  the  track  of  such  road,  to  facilitate  the  loading 
and  shipping  of  coal. —  Olanta  Coal  M.  Co.  v.  Beach  Creek  B.  Co.,  144 
Fed.  150. 

The  establishment  and  maintenance  of  switch  connections  by  a  rail- 
road does  not,  at  common  law,  create  any  duty  on  the  part  of  that  com- 
pany to  forever  maintain  the  same. —  Jones  v.  Newport  N.  &  M.  V.  Co., 
65  Fed.  736. 

Not  every  person  or  company  desiring  to  develop  a  coal  mine  along 
or  near  a  railroad  is  entitled  to  demand  a  sidetrack  connection  merely 
because  connections  have  previously  been  made  with  other  mines.  There 
must  be  such  similarity  of  situation  and  feasibility  of  connection  as 
will  permit  practical  adherence  to  reasonable  operating  conditions  by  the 
carrier.— £e«Z  Boclc  F.  Co.  v.  B.  &  0.  B.  Co.,  11  Inters.  Com.  R.  438. 
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[3]    Public  control. 

General  power  to  regulate  property  devoted  to  public  use, —  see  ante, 

§  1,  notes  [l]-[22]. 
Exemptions  from  public  control, — see  ante,  §  1,  notes  [16]-[21]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Whether  an  order  requiring  the  delivery  of  cars  on  a  siding  imposes  a 

burden  on  interstate  commerce, —  see  ante,  §  25,  note   [15]. 

An  order  of  the  North  Carolina  Corporation  Commission,  requiring  a 
railroad  to  deliver  cars  from  another  state  to  the  consignee  on  a  private 
siding  beyond  its  own  right  of  way,  is  void.  Whether  such  an  order 
■would  be  valid,  if  applied  only  to  state  business,  not  decided. —  McNeill 
V.  So.  B.  Co.,  202  U.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  Y22. 

A  state  may  require  all  coal  carrying  roads  therein  to  make  switch 
connections  with  all  mines  within  its  borders. —  Red  Roch  F.  Co.  v.  B.  £ 
0.  R.  Co.,  11  Inters.  Com.  E.  438. 

The  Interstate  Commerce  Commission  has  no  direct  powet  to  order  a 
carrier  to  put  in  sidetrack  connections,  or  to  prescribe  the  terms  of 
their  construction. —  Red  Roch  F.  Co.  v.  B.  &  0.  R.  Co.,  11  Inters. 
Com.  E.  438. 

[4]    Conditions  to  fnrnisMng  sidetrack  facilities. 

A  carrier  cannot,  as  a  condition  to  installing  a  sidetrack,  require  the 
shipper  to  sign  an  agreement  that  the  siding  shall  never  be  used  for 
carrying  on  coal  business. —  Barden  v.  Lehigh  Y.  B.  Co.,  12  Inters. 
Com.  E.  222. 

The  refusal  of  a  carrier  to  svritch  cars  to  plaintiff's  side  track  with- 
out advance  payment  of  demurrage  charges  is  unlawful,  even  where 
plaintiff  had  refused  to  pay  such  charges  on  cars  previously  delivered  to 
him  without  prepayment. —  Macloon  v.  Ch.  &  N.  W.  R.  Co.,  3  Inters. 
Com.  E.  452,  711,  5  I.  C.  C.  E.  84. 

In  contracting  to  install  a  side  track  for  a  shipper,  a  railroad  may 
exempt  itself  from  liability  for  loss  from  fire  resulting  from  its  own 
negligence,  inasmuch  as  in  installing  such  switch  it  is  not  acting  as  a 
common  carrier,  but  may  make  such  terms  as  the  parties  can  agree 
■apon.— Mann  v.  Fere  Marquette  B.  Co.,  135  Mich.  210,  97  N".  W.  721. 

While  a  railway  may  impose  reasonable  conditions  upon  persons  ask- 
ing trackage  for  warehouses  for  the  transportation  of  grain,  they  must 
be  the  same  for  all,  and  are  a  proper  subject  of  investigation  by  the  state 
commission. —  Farwell  F.  IF.  Assn.  v.  Minneapolis,  St.  P.  &  8.  Ste.  M. 
R.  Co.,  55  Minn.  8,  56  N.  W.  248. 

[5]    Matters  to  be  considered  in  determining  whether  siritch  con- 
nections  -will  be   ordered. 

Inasmuch  as  sidings  are  frequently,  if  not  generally,  located  within 
the  corporate  limits  of  cities  or  towns,  in  determining  whether  or  not 
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such  a  connection  will  be  ordered,  the  Interstate  Commerce  Commission 
must  respect  and  give  full  consideration  to  the  power  and  authority 
of  the  municipal  officers,  as  well  as  the  rights  of  the  owners  of  adjoining 
and  neighboring  property. —  Barden  v.  Lehigh  Y.  E.  Co.,  12  Inters. 
Com.  E.  222. 

If  a  switch  connection  is  within  the  power  of  a  state  commission  to 
order,  it  may  take  into  account  the  benefit  to  both  interstate  and  state 
traffic  in  determining  the  necessity  therefor. —  Jacohson  v.  Wisconsin, 
M.  &  P.  B.  Co.,  71  Minn.  514,  1i  N.  W.  893. 

[6]    Objections  to  installing  of  switches. 

The  Corporation  Commission  of  North  Carolina,  in  pursuance  to 
powers  delegated  to  it,  ordered  the  establishment  of  a  switch  of  certain 
length. —  Held,  that  the  fact  that  the  installing  of  such  a  switch  would 
increase  the  hazard  of  operating  the  road,  is  not  a  sufficient  objection. — 
North  Carolina  Corp.  Commission  v.  Seaboard  Air  L.  B.  Co.,  140  N.  C. 
239,  52  S.  E.  941. 

[7]    Refusal  to  install  may  constitute  undue  prejudice. 

Denial  of  switch  connections  may  constitute  undue  prejudice. —  Bed 
Bock  F.  Co.  V.  B.  &  0.  B.  Co.,  11  Inters.  Com.  E.  438. 

[8]    Remedy  of  shipper. 

Where  a  carrier  permits  a  mine  owner  to  build  a  side  track  coimecting 
the  mine  with  the  main  tracks,  and  continues  for  eight  years  to  furnish 
cars  to  haul  coal  from  the  mine  over  its  line,  such  side  track  must  be 
considered  a  part  of  its  line  and  if  it  disconnects  such  side  track,  man- 
damus will  lie  to  compel  its  restoration. —  Chicago  &  A.  B.  Co.  v. 
Suffern,  129  111.  274,  21  N.  E.  824. 

If  switching  service  be  wrongfully  stopped  as  to  a  shipper,  he  may 
have  mandamus  for  its  restoration,  although  he  haight  have  a  remedy 
from  the  railroad  commissioners. —  Larrahee  Flour  Mills  Co.  v.  Mo.  Pac. 
B.  Co.,  74  Kan.  808,  88  Pac.  72. 

[91    Discontinuance  of  switches. 

When  a  carrier  erects  a  public  side-track  at  which  it  receives  and 
delivers  goods  for  transportation,  it  in  a  sense  makes  to  the  public  an 
open  promise  to  receive  goods  there,  and  the  carrier  must  give  notice 
before  discontinuing  the  same. —  Burden  v.  So.  B.  Co.,  —  Ga.  — ,  58 
S.  E.  299. 

[10]    S-witches   as  part  of  railroad. 

Connecting  a  spur  track  with  and  making  it  a  part  of  a  railroad  sys- 
tem, and  devoting  it  to  the  purposes  of  traffic,  makes  it  no  longer  a 
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private  track,  but  subject  to  reflation  by  the  state  commission. —  State 
V.  Willmar  &  S.  F.  R.  Co.,  88  Minn.  448,  93  N.  W.  112. 

[11]    Permit  to  construct  u  sivitcli  in  a.  public   street. 

In  permitting'  a  street  railway  corporation  to  lay  and  maintain  in  a 
public  street  a  proposed  switch  to  connect  its  lines  with  an  express 
company's  warehouse,  to  enable  the  latter  company  to  use  the  former's 
lines,  a  city  does  not  appropriate  the  street  to  a  private  use. —  Dulaney 
V.  United  R.  &  Elec.  Co.,  104  Md.  423,  65  Atl.  45. 

[12]    Bights  of  public  in  sidetrack. 

Sidetracks  from  a  railroad  to  granite  yards  near  by  are  not  mere  pri- 
vate ways;  the  public  has  a  beneficial  use  in  such  tracks. — Barre  R.  Co. 
V.  Montpelier  &  W.  B.  Co.,  61  Vt.  1,  17  Atl.  923,  4  L.  E.  A.  785n. 

[13]    Receiving  and  delivering  property  at  private  s-nritches. 

Discriminations   in  receiving  and  delivering   livestock  on  switches, — 

see  post,  §  3:2,  note  [26]. 
Duty  of  carriers  to  furnish  cars  on  sidings, —  see  post,  §  37,  note  [4]. 

A  common  carrier  cannot  be  required  to  receive  freight  on  or  along  a 
private  switch,  but  its  duty  in  that  regard  is  confined  to  its  own  depots 
and  shipping  or  receiving  points. —  Bedford-Bowlmg  Green  8.  Co.  v. 
Oman,  134  Fed.  441;  affd.  134  Fed.  64. 

Persons  who  have  no  property  rights  in  a  private  switch  over  another's 
land  cannot  compel  the  latter  to  permit  the  railroad  to  receive  and  ship 
their  freight  over  the  switch  to  the  railroad's  own  track. —  Bedford- 
Bowling  Green  8.  Co.  v.  Oman,  134  Fed.  441;  affd.  134  Fed.  64. 

The  Atchison,  T.  &  S.  F.  E.  Co.,  at  its  Chicago  depot,  had  no 
facilities  for  the  loading  and  unloading  of  cattle,  but  it  maintained 
a  track  connecting  with  the  tracks  of  the  Union  Stock  Yards  &  Transit 
Co.,  and  it  was  customary  to  deliver  cattle  consigned  to  Chicago  at 
the  Said  stock  yards.  The  railroad  published  and  charged  in  addition 
to  its  regular  Chicago  rate,  a  terminal  charge  on  shipments  delivered 
at  the  Union  Stock  Yards.  The  complainant,  who  had  for  many  years 
engaged  in  buying,  selling  and  shipping  live  stock  at  the  Union  Stock 
Yards,  insisted  that  inasmuch  as  the  railroad  provided  no  facilities 
for  the  unloading  and  handling  of  cattle  at  its  depot,  the  delivery 
station  at  the  stock  yards  must  be  deemed  the  railroad's  Chicago 
station,  and  that  goods  consigned  to  Chicago  must  be  delivered  there 
without  the  additional  terminal  charge. — Held,  that  this  contention 
was  untenable. —  Walker  v.  Keenan,  73  Fed.  755,  revg.  s.  c.  64  Fed. 
992;  distinguishing  Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S. 
128,  11  Sup.  Ct.  E.  (U.  S.)  461. 
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[14]    Switching  charges. 

Facts  showing  discrimination  in  switching   charges, —  see  post,   §  31, 
note  [66].      . 

An  extra  charge  of  $2.00  per  car  in  addition  to  the  published  rates 
cannot  be  justified  by  a  statute  providing  that  a  railroad  may  charge  a 
shipper  the  actual  cost  of  maintaining  and  operating  a  sidetrack,  it 
appearing  that  the  charge  was  made  without  reference  to  the  actual 
cost  of  maintenance  and  operation. —  Ohio  Goal  Co.  v.  Whitcomh,  123 
Fed.  359;  certiorari  denied,  191  IT.  S.  567,  24  Sup.  Ct.  E.  (U.  S.)  841. 

It  is  a  serious  question  whether,  when  property  has  been  put  in  a 
car  with  the  intent  of  shipping  it  outside  of  the  state,  it  has  not  already 
commenced  its  interstate  journey,  so  that  regulation  of  switching 
charges  for  it  is  an  interference  with  interstate  commerce. —  Chicago, 
8t.  P.  M.  &  0.  B.  Go.  V.  BecTcer,  35  Fed.  866,  1  L.  R.  A.  744n. 

The  switching  of  cars  by  carrier  is  a  local  service.  The  charge  for  it  is 
not  a  part  of  the  through  rate  but  purely  a  terminal  charge,  and  may  be 
regulated  by  a  state  commission. —  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Becker,  32  Fed.  849. 


§  28.  TarifP  schedules;  publication;  *  [powers  of 
commissions  as  to  form  of  schedules]. —  Every  common 
carrier  shall  file  with  the  commission  having  jurisdiction  and  shall 
print  and  keep  open  to  public  inspection  schedules  showing  the 
rates,  fares  and  charges  for  the  transportation  of  passengers  and 
property  within  the  state  between  each  point  upon  its  route  and  all 
other  points  thereon;  and  between  each  point  upon  its  route  and 
all  points  upon  every  route  leased,  operated  or  controlled  by  it; 
and  between  each  point  on  its  route  or  upon  any  route  leased, 
operated  or  controlled  by  it  and  all  points  upon  the  route  of  any 
other  common  carrier,  whenever  a  through  route  and  joint  rate 
shall  have  been  established  or  ordered  between  any  two  such  points. 
If  no  joint  rate  over  a  through  route  has  been  established,  the 
several  carriers  in  such  through  route  shall  file,  print  and  keep 
open  to  public  inspection,  as  aforesaid,  the  separately  established 
rates,  fares  and  charges  applied  to  the  through  transportation.  The 
schedules  printed  as  aforesaid  shall  plainly  state  the  places  between 
which  property  and  passengers  will  be  carried,  and  shall  also  con- 
tain the  classification  of  passengers,  freight  or  property  in  force, 
and  shall  also  state  separately  all  terminal  charges,  storage  charges, 


'  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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icing  charges,  and  all  other  charges  which  the  commission  may  re- 
quire to  be  stated,  all  privileges  or  facilities  granted  or  allowed, 
and  any  rules  or  regulations  which  may  in  any  wise  change,  affect 
or  determine  any  part,  or  the  aggregate  of,  such  aforesaid  rates, 
fares  and  charges,  or  the  value  of  the  service  rendered  to  the  pas- 
senger, shipper  or  consignee.  Such  schedules  shall  be  plainly 
printed  in  large  type;  copies  thereof  for  the  use  of  the  public  shall 
be  kept  posted  in  two  public  and  conspicuous  places  in  every  depot, 
station  and  office  of  every  common  carrier  where  passengers  or 
property  are  received  for  transportation,  in  such  manner  as  to  be 
readily  accessible  to  and  conveniently  inspected  by  the  public.  The 
form  of  every  such  schedule  shall  be  prescribed  by  the  commission 
and  shall  conform  as  nearly  as  possible  to  the  form  of  schedule  re- 
quired by  the  interstate  commerce  commission  under  the  act  of 
Congress,  entitled:  "An  act  to  regulate  commerce,"  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  as  amended 
by  act  approved  June  twenty-ninth,  nineteen  hundred  and  six,  and 
other  amendments  thereto.  Where  any  similar  schedule  is  required 
by  law  to  be  filed  with  both  commissions  they  shall  agree  upon  an 
identical  form  for  such  schedule.  The  commission  shall  have  power, 
from  time  to  time,  in  its  discretion,  to  determine  and  prescribe 
by  order  such  changes  in  the  form  of  such  schedules  as  may  be 
found  expedient. 


Court   proceedings    to    compel    compliance    with    published   interstate 

tariffs, —  see  Elkins  Act,  §  3. 
For   parallel   provisions   of   Interstate    Commerce    Act, —  see   Interst. 

Com.   Act,   §    6. 
Rates  fixed  in  published  schedules  shall  he  charged, —  see  ante,  §  26, 

post,  §  33. 
'Notice  required  for  changes  in  published  schedules, —  see  post,  §  29. 
Filing  of  evidence  of  concurrence  of  the  various  carriers  in  a  joint 

tariff, —  see  post,   §   30. 
False  classification  prohibited, —  see  post,  §  34. 
Duty  of  carrier  to  afford  facilities  for  interchange  of  traffic  between 

connecting  lines, —  see  post,  §  35. 
Power  of   Commission   to   regulate   terminal,   demnirrage,   icing,   and 

storage  charges. —  see  post,  §§  37,  49. 
Power  of  Commission  to  establish  through  routes  and  joint  rates, — 

see  post,  §  49. 
Forfeitures  and  penalties  for  failure  to  file  and  publish  schedules  as 

provided, —  see  post,  §  56. 
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General  power  to  regulate  property  devoted  to  public  use, —  see  ante, 

§  1,  notes  [l]-[22]. 
Power  of  the  state  to  regulate  the  mode  of  operation  of  railroads, — 

see  ante,  §  1,  note  [2]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes   [16]-[21]. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes   [23]- 

[40]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Fixing  a  classification  does  not  amount  to  fixing  a  rate, —  see  post, 

§  49,  note  [27]. 


[1]    Po-wer  of  state  to  require  posting  of  schedules. 

Legislative  control  over  joint  tariffs, —  see  post,  note  [26]. 

Power  of  Commission  over  tariff  schedules, —  see  post,  §  49,  note  [23]. 

A  state  may  require  the  posting  of  tariff  schedules,  the  same  to  be 
subject  to  the  approval  of  its  state  railroad  commission. —  Stone  v.  Yazoo 
&  M.  V.  B.  Co.,  62  Miss.  607. 

[2]    Duty  to  file  and  publish. 

Meaning  of  term  "rate," — see  ante,   §  26,  note   [26]. 

Duty  to  publish  joint  rates, —  see  post,  note  [27]. 

Effect  of  failure  to  properly  post  tariff  schedules, —  see  post,  §  33,  note 

__[7]. 
Filing  and  publication  of  passenger  excursion  rates, —  see  post,  §  33, 
note   [21]. 

'Each  railroad  should  print,  post  and  file  a  tariS  showing  its  own 
i&ies.— Pitts  V.  St.  L.  &  S.  F.  B.  Co.,  10  Inters.  Com.  684. 

When  rates  established  to  apply  between  points  within  a  single  state 
are  applied  as  part  of  combination  rates  on  transjwrtation  through  dif- 
ferent states,  they,  as  well  as  the  interstate  rates,  with  which  they  are  com- 
bined, must  be  published  at  stations  and  filed  with  the  Interstate  Com- 
merce Commission. —  Export  Bates  from  Points  E.  &  W.  of  Miss. 
Biver,  8  Inters.  Com.  E.  185. 

A  railroad  must  file,  publish,  and  charge  the  published  schedule  of 
its  rates  for  transportation  from  the  United  States  into  Canada. —  In  re 
Investigation  of  Grand  Trunh  B.  Co.,  2  Inters.  Com.  E.  496,  3  I.  C. 
C.  E.  89. 

Schedules  of  rates  on  freight  for  export  must  be  posted  in  the  same 
manner  as  on  that  which  is  not  for  export. —  New  Orleans  Cotton  Exch. 
V.  L.  N.  0.  .&  T.  B.  Co.,  2  Inters.  Com.  E.  461,  3  Inters.  Com.  E.  523,  4 
I.  O.  C.  E.  694. 
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[3]    Schednle-making  poxrer  not  legislative. 

Authorizing  common  carriers  to  establish  rates  which,  when  published 
and  filed,  shall  be  binding  on  the  shipper,  does  not  confer  legislative 
power  on  the  carrier. —  U.  S.  v.  Standard  Oil  Co.,  155  Fed.  305. 

[4]    Purpose     of     requirements     as     to     posting     and     publishing 
schedules. 

The  posting  of  schedules  in  the  carrier's  depot  is  not  a  condition 
precedent  to  the  establishment  of  rates,  but  a  provision  for  assisting  the 
public  in  ascertaining  the  rates  in  force. —  Texas  &  P-  B.  Co.  v.  Cisco 
Oil  Mill  Co.,  204  U.  S.  449,  27  Sup.  Ct.  R.  (U.  S.)  358;  U.  S.  v.  Howell, 
56  Fed.  21. 

The  requirement  of  publication  is  imposed  in  order  that  the  man 
having  freight  to  ship  may  ascertain  by  an  inspection  of  the  schedules 
exactly  what  will  be  the  cost  to  him  of  the  transportation  of  his  property; 
and  not  only  that,  but  the  law  also  gives  him  another  and  very  valuable 
right,  namely,  the  right  to  know,  by  an  inspection  of  the  same  schedule 
exactly  what  will  be  the  cost  to  his  competitor  of  the  transportation  of 
his  competitor's  property.—  U.  8.  v.  Ch.  &  A.  B.  Co.,  148  Fed.  646. 

The  object  of  the  provisions  of  the  Interstate  Commerce  Act  relating 
to  the  construction  and  publicity  of  tariff  schedules  is  not  merely  to 
acquaint  shippers  and  passengers  with  the  scale  of  charges  which  may 
be  lawfully  imposed,  but  also  to  inform  the  officers  intrusted  with  the 
duty  of  administering  the  law,  to  the  end  that  complaints  of  injustice 
and  exaction  may  be  more  intelligently  considered,  and  relative  reason- 
ableness in  transportation  charges  more  effectually  secured. —  Freight 
Bureau  v.  C.  N.  0.  &  T.  P.  B.  Co.,  6  Inters.  Com.  E.  195. 

[5]    Po'wer  of  commission  to  excuse  non-compliance  with   statnte. 

The  Interstate  Commerce  Commission  has  no  power,  were  it  so  dis- 
posed, to  vary  or  excuse  non-compliance  with  the  requirements  of  the 
Interstate  Commerce  Commission  Act  as  to  filing,  posting  etc.,  of 
schedules. —  Bea  v.  Mobile  &  0.  B.  Co.,  7  Inters.  Com.  R.  43. 

[6]    Method  of  making  schedules  and  classifications. 

The  correct  method  of  making  up  a  tariff  sheet  is  xmdoubtedly  "  a 
straight  rate  to  every  point  on  the  line,  and  duly  shown  on  the  tariff 
sheets."—  Johnson  v.  Ch.  M.  &  8t.  P.  B.  Co.,  9  Inters.  Com.  E.  221. 

The  carriers  should  devise  the  methods  of  bringing  their  schedules 
into  conformity  with  the  law,  without  detailed  suggestions  from  the 
Interstate  Commerce  Commission. —  In  re  Tariffs  of  Columhus  &  W, 
B.  Co.,  1  I.  C.  C.  R.  626. 
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The  Interstate  Commerce  Commission  prefers  to  let  the  carriers  work 
out  the  details  of  their  schedules  and  classifications. —  Martin  v.  80.  Pac, 
B.  Co.,  1  Inters.  Com.  E.  596,  2  Inters.  Com.  K.  1,  2  I.  C.  C.  E.  1. 

[7]    Form  of  aoliediilei. 

Form  of  classification  sheet, —  see  post,  note  [36]. 

Tariffs  should  be  so  simplified  that  persons  of  ordinary  comprehension 
can  understand  them. —  Pitts  v.  St.  L.  &  8.  F.  B.  Co.,  10  Inters.  Com. 
E.   684. 

Discussion  as  to  form  and  contents  of  tarifE  schedules. —  Matter  of 
the  Form  and  Contents  of  Bate  Schedules,  6  Inters.  Com.  E.  267. 

Unless  the  law  or  an  order  of  the  commission  fixes  what  sizes  of 
type  tariff  schedules  shall  be  printed  in,  the  court  cannot  by  man- 
damus require  use  of  a  particular  size. —  State  v.  Pensacola  &  A.  B. 
Co.,  27  Fla.  403,  9  So.  89. 

[8]    VHiat  constitntes  "  separate  statement." 

"  State  separately "  does  not  authorize  the  issuance  of  separate  cir- 
culars, but  means  that  the  transportation  charges  and  any  rules,  regu- 
lations, etc.,  shall  be  separately  stated  on  the  schedules. —  Suffem, 
H.  &  Co.  V.  Ind.  D.  &  W.  B.  Co.,  7  Inters.  Com.  E.  255. 

Eules  or  regulations,  promulgated  by  the  carrier  in  circulars  separate 
from  its  rate  sheets,  are  not  lawfully  in  force. — Suffem,  H.  &  Co.  v.  Ind. 
D.  .&  W.  B.  Co.,  7  Inters.  Com.  E.  255. 

[9]    Classifioation  and  tariff   together  conatitnte  schednle. 

Connecting  carriers  filed  with  the  Interstate  Commerce  Commissio;i 
an  "  Official  Classification "  and  a  "  Joint  East-Bound  Interstate 
Tariff."  The  former  provided  a  certain  rate  for  goods  shipped  sub- 
ject to  the  "  Uniform  Bill  of  Lading "  conditions  and  provided  for 
a  higher  rate  when  not  shipped  subject  to  those  conditions. —  Held, 
that  the  classification  and  tariff  were  to  be  read  together,  and  together 
constituted  the  schedule  of  rates. —  .Mannheim  Ins.  Co.  v.  Erie  &  W. 
Transp.  Co.,  72  llinn.  357,  75  N.  W.  602. 

[10]    Publication   of   export  tariffs. 

The  through  rates  on  export  traffic  cannot  usually  bc  determined  and 
published  pursuant  to  the  Interstate  Commerce  Act,  §  6,  owing  to  the 
fluctuation  in  ocean  rates.  Under  the  circumstances,  if  the  inland 
carrier  publishes  and  maintains  its  division  of  the  through  rates, 
apparently  it  has  done  all  it  can  be  required  to  do  under  the  Act 
If  the  inland  rail  carriers,  instead  of  receiving  a  fixed  inland  division, 
make  through  rates  in  fact,  of  which  their  division  fluctuates,  a  que3- 
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tion  arises  as  to  the  publication  of  such  rates,  not  here  passed  upon. — 
Kemble  v.  Boston  &  A.  R.  Co.,  8  Inters.  Com.  R.  110,  distinguishing 
N.  Y.  N.  H.  &  H.  R.  Co.  v.  Piatt,  7  Inters.  Com.  E.  323,  overruling 
N.  Y.  Board  of  T.  &  T.  v.  Pa.  R.  Co..  3  Inters.  Com.  E.  417,  4  I.  C. 
C.  E.  447,  to  conform  to  Texas  &  P.  R.  Co.  v.  Inters.  Com.  Commission, 
162  U.  S.  197,  16  Sup.  Ct.  E.  (U.  S.)  666,  revg.  57  Fed.  948,  affg.  52 
Fed.  187,  5  Inters.  Com.  E.  405. 

Inland  joint  tariffs  for  foreign  merchandise  should  be  posted  in  the 
offices  of  the  carrier  at  the  port  of  entry  and  at  the  place  of  destina- 
tion.—  New  York  Board  of  Trade  v.  Pa.  B.  Co.,  2  Inters.  Com.  E. 
660,  734,  755,  800,  4  I.  C.  C.  E.  447. 

In  making  and  publishing  export  tariffs,  the  rate  to  the  seaboard 
should  be  specified,  and  should  not  ordinarily  be  less  than  the  inland 
tariff  rate.— iV.  F.  Prod.  Exch.  v.  N.  Y.  C.  &  H.  B.  R.  Co.,  2  Inters. 
Com.  E.  13,  28,  553,  3  I.  C.  C.  E.  137. 

[Ill    Wliat  constitutes  sufficient  posting   and  publication. 

A  notation  in  the  tariff  of  one  carrier  making  reference  to  the 
tariff  of  some  competing  carrier,  a  tariff  which  may  not  be  accessible 
to  prospective  shippers,  does  not  meet  the  requirements  of  the  Inter- 
state Conunerce  Act  that  the  rate  charged  shall  be  published  and  posted. 
—  Pitts  V.  St.  L.  &  8.  F.  R.  Co.,  10  Inters.  Com.  E.  684. 

The  provisions  of  Interstate  Commerce  Act,  §  6,  relative  to  pub- 
lication of  tariffs,  are  not  complied  with  by  posting  a  notice  stating 
that  tariffs  may  be  inspected  upon  application  to  the  carrier's  agent. — 
Paxton  Tie  Co.  v.  Detroit  8.  R.  Co.,  10  Inters.  Com.  E.  422. 

The  posting  of  a  notice  on  the  wall  of  a  station  stating  where  tariff 
sheets  may  be  found,  is  not  a  sufficient  compliance  with  the  terms 
of  the  Interstate  Commerce  Act. —  Johnson  v.  Ch.  M.  &  8t.  P.  R.  Co., 
9  Inters.   Com.  E.  221. 

Publication  in  a  printed  circular  but  not  on  the  rate  sheets,  of  rules 
or  practices  which  affect  the  aggregate  charges,  is  not  a  sufficient  com- 
pliance with  the 'Interstate  Commerce  Act. —  Spillers  v.  L.  &  N.  R. 
Co.,  8  Inters.  Com.  E.  364. 

Putting  up  notices  in  the  station  that  schedules  are  on  file  with 
the  agent  and  may  be  examined  on  application,  is  not  a  sufficient  com- 
pliance with  the  Interstate  Commerce  Act,  even  though  done  in  good 
faith  and  with  intent  to  comply  with  the  statute,  and  even  though 
no  injury  nor  inconvenience  appears  to  have  resulted  to  the  com- 
plainant, or  the  public. —  Rea  v.  Motile  &  0.  R.  Co.,  7  Inters.  Com.  R. 
43. 

Nailing  up  by  one  comer  in  a  conspicuous  place  in  the  station,  of 
an  eleven  page  pamphlet  containing  the  tariffs,  rules,  classifications. 
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etc.,  is  not  a  sufficient  "  posting  and  keeping  posted,"  nor  is  the  binding 
of  the  pamphlets  and  schedules  together  and  placing  them  on  a  con- 
spicuous shelf  on  the  agent's  desk. —  State  v.  Pensacola  &  A.  B.  Co.,  27 
Fla.  403,  9  So.  89. 

Furnishing  schedules  to  agents,  with  instructions  to  post,  does  not 
fulfill  the  duty  of  the  company,  which  is  to  "  post  and  keep  posted " 
such  schedules. —  State  v.  Pensacola  &  A.  R.  Co.,  27  Fla.  403,  9  So.  89. 

The  requirement  of  the  Interstate  Commerce  Act  as  to  posting,  etc., 
of  schedules  is  not  met  by  placing  the  schedules  in  the  possession  of 
the  station  agent  and  posting  a  notice  that  he  has  them  and  that  they 
can  be  inspected  on  application. —  Waiash  B.  Co.  v.  Sloop,  200  Mo. 
198,  98  S.  W.  607. 

[12]    Excuses   for  failure  to  keep   sohednles  posted. 

That  tariff  sheets  are  defaced  and  torn  from  the  walls  does  not 
excuse  failure  to  keep  them  posted. —  Johnson  v.  Ch.  M.  &  St.  P.  B. 
Co.,  9  Inters.  Com.  E.  221. 

That  after  posting,  schedules  in  defendant's  station  were  torn  down, 
is  no  excuse. —  Griffin  v.  Wahash  B.  Co.,  115  Mo.  App.  549,  91  S.  W. 
1015. 

[13]    Published  rates  the  standard  of  reasonableness. 

Schedules  established,  filed  and  kept  posted  by  the  carrier,  pursuant 
to  the  Interstate  Commerce  Act,  are  the  sole  standard  by  which  courts 
and  juries  may  judge  of  the  reasonableness  of  a  rate  complained  of, 
in  an  action  under  the  act  for  damages  by  unreasonable  rates. —  Van 
Patten  v.  Ch.  M.  &  St.  P.  B.  Co.,  81  Fed.  545. 

[14]    Presumption  of  legality  of  rates  filed  and  posted. 

That  circulars  containing  regulations,  etc.,  separate  from  the  rate 
sheets,  have  been  filed  with  the  Interstate  Commerce  Commission  and 
not  objected  to,  creates  no  presumption  of  the  lawfulness  of  the  regu- 
lations or  the  mode  of  publishing  them. —  Suffern,  H.  &  Co.  v.  Ind. 
D.  £  W.  B.  Co.,  1  Inters.  Com.  E.  255. 

Filing  and  posting  schedules  creates  no  presumption  of  their  legality, 
even  through  the  rates  set  forth  therein  are  not  challenged  at  the  time. 
—  San  Bernardino  Bd.  of  Trade  v.  A.  T.  &  S.  F.  B.  Co.,  2  Inters. 
Com.  E.  522,  3  Inters.  Com.  E.  138,  4  I.  C.  C.  E.  104. 

The  legal  rates  on  a  railroad  are  those  posted  in  its  depots. — Locke  v. 
Concord  B.  Co.,  60  K  H.  552. 

[15]    Effect  of  tariffs. 

Puhlished  rates  must  he  charged, —  see  post,  §  33,  notes  ri]~[3]- 

Tariffs  can  be  given  no  retroactive  effect. —  Through  Boutes  and 
Through  Bates,  12  Inters.  Com.  E.  190. 
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[16]    What  constitutes    notice   to  shipper  of  rnles  for  shipment. 

A  pamphlet  hanging  in  a  railroad  office,  containing  and  purporting  to 
contain  ruleg  and  regulations  for  shipment  of  freight,  is  not  con- 
structive notice  of  its  contents  to  a  shipper. —  Goupland  v.  Housatonic 
R.  Co.,  61  Conn.  531,  23  Atl.  870. 

[17]    Contents  of  schedules  — In  general. 

Filing  and  publication  of  passenger  excursion  rates, —  see  post,  §  33, 
note  [21]. 

Kates  which  are  required  to  be  filed  and  published  cover  not  merely 
the  carriage  of  the  goods  but  services  rendered  in  receiving  and  deliver- 
ing property  as  well. —  Phelps  v.  Tex.  .&  P.  R.  Co.,  6  Inters.  Com.  E. 
36. 

Schedules  should  contain  all  the  rates  and  classifications,  so  that 
the  shipper  need  not  apply  to  have  a  rate  quoted  to  him. —  In  re  The 
Tariffs  of  the  Transcontinental  Lines,  2  Inters.  Com.  E.  203,  2  I.  C. 
C.  E.  324. 

A  company  cannot  be  required  by  mandamus,  to  state  in  the  posted 
schedule  the  rate  per  mile  or  the  distances  between  stations,  in  the 
absence  of  statute  or  order  of  the  commission  requiring  it. —  State  v. 
Pensacola  &  A.  R.  Co.,  27  Fla.  403,  9  So.  89. 

[18]    Rnles    and    regulations. 

See,  also,  post,  n.  [21]. 

Right  of  carrier  to  change  or  modify  regulations, —  see  post,  §  29, 
note. 

Eates  and  regulations  as  to  depot  storage  must  be  published. —  BlacTc- 
man  v.  So.  R.  Co.,  10  Inters.  Com.  E.  352. 

All  a  carrier's  regulations  as  to  the  transportation,  etc.,  of  private 
cars  should  be  published  in  the  rate  schedules. —  Carr  v.  No.  Pac.  B. 
Co.,  9  Inters.  Com.  E.  1. 

The  schedules  filed  and  posted  should  state,  among  other  termi- 
nal charges,  the  rules  and  regulations  of  the  carrier  as  to  storage, 
demurrage,  etc. —  Pennsylvania  Millers'  Assn.  v.  Phila.  &  R.  R.  Co., 
8  Inters.  Com.  E.  531. 

In  a  separate  circular,  defendant  instructed  its  agents  to  disregard  the 
regular  published  tarifi  rates  to  certain  points  and  to  use  combination 
rates,  whenever  the  latter  were  lower. —  Held,  that  this  practice  was 
unlawful,  for  such  rule  should  have  been  duly  published  on  the  tariff 
schedules. —  Spillers  v.  L.  £  N.  R.  Co.,  8  Inters.  Com.  K.  364. 

Any  rules  or  regulations  which  "  in  any  wise  change,  affect  or  deter- 
mine any  part  or  the  aggregate  of  such  rates,"  must  be  stated  upon 
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the  schedules,  and  issuance  of  separate  circulars  containing  such  rules 
is  not  sufficient. —  Suffern,  H.  S  Co.  v.  Ind.  D.  &  W.  B.  Co.,  7  Inters. 
Com.  R.  255. 

Carriers  should  publish  and  enforce  each  and  every  one  of  their 
rules  and  regulations  as  to  storage  of  freight,  reconsignment  of  freight, 
diversion  of  cars  to  shippers'  use,  distribution  of  freight  in  part  lots,  and 
all  similar  concessions  or  privileges. —  American  Warehouseman's  Assn. 
V.  III.  Cent.  R.  Co.,  7  Inters.  Com.  E.  556. 

Eules  and  regulations  which  would  aflfect  the  aggregate  rate  must 
be  made  known  to  the  public  in  the  same  manner  as  other  changes 
in  schedules. —  Suffern,  H.  &  Co.  v.  Ind.  D.  &  W.  B.  Co.,  7  Inters. 
Com.  R.  255. 

[19]    —  Charges  for  refrigeration. 

By  separately  stating  transportation  and  icing  charges,  carriers  may 
make  reasonable  charges  for  both  services. —  Enudsen-Ferguson  Co.  v. 
Mich.  Cent.  B.  Co.,  148  Fed.  968. 

It  is  the  duty  of  the  carrier  to  file,  publish,  and  observe,  its  icing 
charges. —  Matter  of  Charges  for  Transportation  of  Fruit,  11  Inters. 
Com.  E.  129. 

Where  carriers  compel  shippers  to  pay  icing  charges  or  do  without 
necessary  refrigeration  for  their  traffic,  they  make  these  charges  a  part 
of  the  shipper's  cost  of  transportation  and  subject  to  regulation  under 
the  Interstate  Commerce  Act. —  Consolidated  Forwarding  Co.  v.  So. 
Pac.  Co.,  10  Inters.  Com.  E.  590. 

Charges  for  refrigeration  should  be  published  and  strictly  adhered 
to  exactly  as  are  all  other  charges  for  services  in  transportation. —  Re 
Transportation,  etc.,  of  Fruit,  10  Inters.  Com.  E.  360. 

[20]    Classifications  of  freight. 

See,  also,  ante,  n.   [17]. 

Under  the  Illinois  statute  making  it  the  duty  of  the  Eailroad  and 
Warehouse  Commission  to  prepare  and  publish  a  schedule  of  rates 
and  fares,  a  classification  of  freight,  made  by  the  Commission  in  con- 
nection with  the  schedule  of  rates,  is  a  part  of  the  schedule. —  St.  Louis 
&  0:  R.  Co.  v.  Blackwood,  14  111.  App.  503. 

[21]    Speeial  services  and  privileges. 

See,  also,  ante,  n.  [18]. 

The  fact  that  a  railroad  gives  free  cartage  of  property  from  its  sta- 
tion to  the  places  of  residence  or  business  of  shippers  at  Grand  Eapids 
without  stating  such  circumstances  in  the  tariff  schedules,  is  not  a  viola- 
tion of  Interst.  Com.  Act,  §  6,  relative  to  the  filing  and  publishing  of 
schedules. —  Interst.  Com.  Commission  v.  Detroit,  Q.  H.  &  M.  R.  Co., 
167  U.  S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986,  revg.  s.  o.  57  Ped.  1005, 
affg.  s.  c,  74  Fed.  803. 
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The  transferability  of  a  passenger  ticket  is  a  privilege  or  facility 
affecting  the  v'alue  of  the  service,  and  any  regulation  affecting  the 
same  must  be  announced  in  the  published  schedules. —  Baltimore  &  0. 
R.  Co.  V.  Hamburger,  155  Fed.  849. 

A  privilege  of  stopping  hogs  in  transit  for  sorting  and  reconsignment 
under  the  through  rate  from  the  point  of  origin  must  be  set  forth  in  the 
tariff  sheets,  else  it  cannot  be  enforced  in  favor  of  any  particular  shipper 
or  shipping  point. —  Shiel  v.  III.  Cent.  R.  Co.,  12  Inters.  Com.  R.  242. 

If  stop-over  privileges  are  permitted  for  any  purpose  or  on  any  basis, 
all  the  facts  and  circumstances  connected  therewith  should  be  clearly 
stated  in  the  published  tariti',  so  the  public  generally  may  enjoy  their 
benefits. —  Matter  of  Rates  <&  Practices  of  M.  &  0.  R.  Co.,  9  Inters. 
Com.  E.  3Y3. 

Permitting  cotton  to  be  stopped  off  for  grading  and  compressing, 
under  a  contract  of  through  shipment  and  the  practice  of  "  floating 
cotton,"  is  a  privilege  which  is  a  part  of  the  service  covered  by  the  rate, 
and  should  be  specified  in  the  published  schedules. —  Unlawful  Rates  in 
Transp.  Cotton  ly  K.  C.  M.  &  B.  R.  Co.,  8  Inters.  Com.  R.  121. 

[22]    Basis  of  rates  fixed. 

The  published  tariffs  should  clearly  set  forth  whether  the  standard 
for  the  crates  used  in  the  shipment  of  vegetables,  etc.,  be  one  of  weight 
or  dimensions. —  Re  Alleged  Unlawful  Charges  hy  Savannah,  F.  &  W. 
R.  Co.,  8  Inters.   Com.  R.  585. 

[23]    Only  legitimate  charges  to  be  included. 

The  law  does  not  contemplate  that  a  rate  shall  be  made  by  including 
charges  which  the  carrier  does  not  in  fact  meet;  and  a  tariff  or  schedule 
of  transportation  rates  does  not  conform  to  the  law  which  makes  the  rate 
charged  depend  on  one  or  more  factors  which  do  not  enter  into  the  trans- 
portation as  it  is  actually  conducted. —  Pacific  Coast  Assn.  v.  So.  Pac, 
Co..  12  Inters.  Com.  E.  364. 

[24]    Pccrer    of    commissions    as    to    matters    to    be    included    in 
schednles. 

Should  the  Interstate  Commerce  Commission  direct,  by  general  order, 
that  railway  companies  should  thereafter  regard  cartage,  when  furnished 
free,  as  one  of  the  terminal  charges,  and  include  it  as  such  in  their 
schedules,  such  an  order  might  be  regarded  as  a  reasonable  exercise  of 
the  Commission's  powers. —  Interst.  Com.  Commission  v.  Detroit,  G.  H. 
&  M.  R.  Co.,  167  U.  S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986,  revg.  s.  o. 
57  Fed  1005,  affg.  s.  c.  74  Fed.  803. 
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[25]    Effect  of  failure  to  pnblish  regulations. 

Effect  of  failure  to  file  and  post  notices  of  advances  in  rates, —  see 
post,  §  29,  note. 

If  a  carrier  does  not,  in  its  schedules  filed  pursuant  to  Interst.  Com. 
Act,  §  6,  announce  that  passenger  tickets  sold  by  it  are  not  transfer- 
able, a  provise  of  non-transferability  contained  in  any  such  ticket  is 
unlawful  and  void. —  Baltimore  &  0.  B.  Co.  v.  Hamburger,  155  Fed. 
849. 


[26]    Legislative  control  over  joint  tariffs. 

Where  two  or  more  roads  have  established  a  joint  tarifF,  such  tariff  is 
as  much  within  the  control  of  the  legislature  as  that  of  a  single  line. — 
Minneapolis  £  St.  L.  B.  Co.  v.  Minnesota,  186  U.  S.  257,  22  Sup.  Ct. 
E.  (U.  S.)  900,  affg.  s.  c.  80  Minn.  191,  83  N.  W.  60. 

[27]    Publication   of  joint  rates. 

What  constitute  through  or  joint  rates, —  see  post,  §  30,  note  [2], 
Joint   tariffs   must  show   what   carriers  unite   in  making   them, —  see 

post,  §  30,  note  [5]. 
Filing   of  statement  showing   concurrence   in  joint   tariff, —  see   post, 

§  30,  note  [9]. 

Under  Interst.  Com.  Act,  §  6,  and  the  orders  of  the  Interstate  Com- 
merce Commission  of  July  21,  188Y,  it  is  not  necessary  for  either  of  the 
connecting  lines  to  publish  their  joint  tarifE  at  a  non-competing  point, 
or  to  volunteer  information  of  such  tariff  to  shippers. —  Chicago  &  N. 
W.  B.  Co.  V.  Oshorne,  52  Fed.  912,  revg.  48  Fed.  49;  certiorari  denied, 
146  U.  S.  354,  13  Sup.  Ct.  R.  (U.  S.)  281. 

Carriers  arranging  for  a  through  route  and  also  for  a  joint  rate  must 
give  notice  to  the  world  of  such  arrangement,  but  carriers  forming 
through  routes  without  joint  rates  need  file  and  publish  only  "  the 
separately  established  rates,  fares,  and  charges  applied  to  the  through 
transportation." —  Through  Boutes  and  Through  Bates,  12  Inters.  Com. 
E.  190. 

Combination  rat«s  which  are  filed  and  published  as  single  rates  from 
the  point  of  shipment  to  destination,  are  governed  by  the  provisions  of 
the  Interstate  Commerce  Act  as  to  the  filing  of  through  rates. —  Gustin 
V.  A.,  T.  &  8.  F.  B.  Co.,  8  Inters.  Com.  E.  277. 

Joint  tariffs  need  not  be  duplicated  by  each  company  uniting  in  mak- 
ing them,  if  a  written  statement  is  filed  by  each  company  that  such 
tariffs  are  filed  with  its  approval  and  authority. —  In  re  Joint  Tariffs 
and  Schedules,  1  Inters.  Com.  E.  76,  1  I.  0.  C.  E.  225. 
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[28]    Reservation  in  schedule  of  right  to  route  goods. 

An  initial  carrier,  in  publishing  its  joint  through  rates,  may  reserve 
in  its  notice  the  right  to  route  the  goods  beyond  its  own  lines. —  Southern 
Pac.  B.  Co.  V.  Interst.  Com.  Commission,  200  IT.  S.  536,  26  Sup.  Ct.  E. 
(U.  S.)  330.  revg.  s.  c,  132  Fed.  829. 

The  Southern  Pacific  and  other  railroads  published  a  guaranteed 
through  rate  on  citrus  fruit  from  CaKfornia  to  the  Atlantic.  The 
shippers  routed  the  goods  from  the  termini  of  the  initial  carrier  and 
illegally  procured  rebates  from  the  connecting  carriers.  To  prevent 
this,  the  initial  carriers  republished  the  rate  and  reserved  the  right  to 
route  the  goods  beyond  their  own  terminals.  The  Interstate  Commerce 
Commission  held  this  arrangement  illegal,  as  subjecting  the  shipper  to  an 
undue  advantage.  The  Circuit  Court  sustained  the  Coramission  on  the 
ground  that  the  routing  by  the  carrier  amounted  to  a  pooling  of  freights. 
—  Held,  that  this  was  error.  Since  the  purpose  of  the  Interstate  Com- 
merce Act  is  to  facilitate  commerce  and  prevent  discrimination,  it  will 
not  be  interpreted  to  make  illegal  a  salutory  plan  of  preventing  rebates. — 
Southern  Pac.  R.  Co.  v.  Interst.  Com.  Commission,  200  U.  S.  536,  26 
Sup.  Ct.  E.  (TJ.  S.)  330,  revg.  s.  c.  132  Fed.  829. 

[29]    What    rates    carrier    may    publish    in    absence    of    agreement 
for  throngh  route. 

In  the  absence  of  some  agreement  or  understanding  with  a  connecting 
line  by  which  a  joint  tariff  is  authorized,  a  carrier  cannot  lawfully  pub- 
lish or  apply  any  other  rates  than  those  which  it  fixes  for  transportation 
between  points  reached  by  it. —  New  Yorh,  N.  H.  &  H.  E.  Co.  v.  Piatt, 
1  Inters.  Com.  E.  323. 

[30]    Supervision   of   commission   over   classifications. 

Power  of  Commission  over  classifications, —  see  post,  §  49,  note  [20]. 

The  Interstate  Commerce  Commission  will  refrain  from  interfering 
with  efforts  for  a  uniform  classification  of  freight. —  McMillan  v.  West- 
ern Class.  Committee,  3  Inters.  Com.  E.  282,  4  I.  C.  C.  E.  276. 

[31]    Classifications  do  not  necessarily  do  exact  justice. 

There  never  can  be  certainty  of  exact  justice  in  a  question  of  classifi- 
cation and  rate,  and  classification  in  its  nature  must  be  a  compromise. — 
Proctor  V.  C.  n.  &  D.  R.  Co.,  2  Inters.  Com.  E.  614,  3  Inters.  Com. 
E.  131,  374,  4  I.  C.  C.  E.  87;  distinguished,  9  Inters.  Com.  E.  440. 

[32]    Determination   of  proper   classifications  —  Objects. 

Classification  to  he  published  in  schedule, —  see  ante,  note  [20]. 

In  making  up  the  classification  of  freight,  the  object  should  be  to 
make  the  rates  bear  upon  all  with  relative  equality. —  Pyle  v.  E.  Tenn., 
IF.  &  G.  R.  Co.,  1  Inters.  Com.  E.  600,  767,  1  I.  C.  C.  E.  465. 
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[33]    —  Method  in  general. 

Classification  must  be  based  on  a  real  distinction  from  a  transporta- 
tion viewpoint,  and  the  Interstate  Commerce  Commission  cannot  regard 
a  classification  as  scientific  or  a  difference  in  rates  as  well  based,  which 
is  altogetlier  founded  on  a  distinction  that  has  no  transportation  signifi- 
cance.—  Stowe-Fuller  Co.  v.  Pa.  Co.,  12  Inters.  Com.  R.  253. 

The  carrier  need  not  imdertake  to  make  classification  so  minute  as  to 
conform  to  the  differing  varieties  and  conditions  of  traffic.  To  separate 
different  grades  or  densities  of  the  same  article  into  different  classes 
with  varying  rates,  even  if  it  could  be  accomplished,  would  go  far  to 
defeat  the  real  purpose  of  classification. —  Planters'  Corn-press  Co.  v. 
C.  C.  C.  &  St.  L.  B.  Co.,  11  Inters.  Com.  R.  382;  affd.  and  applied, 
Planters'  Compress  Co.  v.  Mo.  K.  &  T.  B.  Co.,  11  Inters.  Com.  R.  606. 

While  there  are  exceptional  instances  requiring  deviation  from  the 
principles  and  methods  generally  employed  in  classification  of  freight, 
it  is  manifest  that  to  require  the  separation  and  grading  into  different 
classes  with  varying  rates  the  different  grades  of  the  same  articles  of 
freight  would  greatly  complicate  the  matter  and  would  go  far  to  defeat 
the  very  purpose  of  classification.  Even  then  it  would  be  impracticable 
to  apportion  with  mathematical  exactness  the  burdens  of  transportation. 
The  best  that  is  obtainable  in  this  direction  is  reasonable  and  substantial 
approximation. —  Derr  Mfg.  Co.  v.  Pa.  B.  Co.,  9  Inters.  Com.  R.  646. 

Questions  of  classification  should  be  determined  on  the  principles 
which  govern  the  proper  division  of  articles  of  freight  into  classes,  and 
not  on  the  basis  of  the  profits  or  other  financial  operations  of  the  car- 
rier.—Procfor  V.  C.  H.  &  D.  B.  Co.,  9  Inters.  Com.  R.  440,  distin- 
guishing Proctor  V.  G.  H.  &  D.  B.  Co.,  3  Inters.  Com.  R.  131,  4  I.  C. 
C.  R.  87. 

Even  where  valid  reasons  exist  for  increased  revenues  for  the  carrier, 
it  is  the  legal  duty  of  the  carrier  to  so  classify  traffic  and  adjust  charges 
that  the  burdens  of  transportation  shall  be  reasonably  and  justly  dis- 
tributed among  the  articles  it  carries.  —  National  Hay  Assn.  v.  L.  S.  & 
M.  8.  B.  Co.,  9  Inters.  Com.  R.  264. 

In  a  classification  such  as  the  Official,  which  contains  but  six  general 
classes,  it  is  manifestly  impossible  to  bring  together  in  each  class  only 
such  articles  as  resemble  each  other  in  the  elements  of  character,  use 
value,  volume,  bulk,  weight,  risk  and  expense  of  handling,  which  have  so 
often  been  referred  to  as  governing  conditions  in  freight  classification. 
Competition  also  is  often  an  important  factor;  not  only  competition  be- 
tween carriers,  but  also  that  of  a  commodity  produced  in  one  section  with 
the  same  commodity  prodliced  In  another  section,  and  sometimes  the 
competition  of  one  kind  of  traffic  with  another.  Necessarily  many  articles 
must  appear  together  in  a  class  which  bear  little  relation  to  each  other  in 


240  Public  Seevice  Commissions  Law.  [§  28. 

all  of  these  respects;  the  best  that  can  be  done  tinder  such  a  scheme  of 
classification  is  to  place  two  or  more  articles  possessing  general  similarity 
in  the  same  class,  and  where  an  article  is  not  analagous  to  any  other,  to 
put  that  article  in  the  class  containing  commodities  which  are  most  nearly 
related  to  it  in  general  character  and  other  essential  respects. —  National 
Hay  Assn.  v.  L.  8.  &  M.  S.  B.  Co.,  9  Inters.  Com.  E.  264. 

In  determining  what  freight  rates  shall  be  borne  by  different  commodi- 
ties an  attempt  should  be  made  to  obtain  a  fair  relation  between  those  com- 
modities, and  a  classification  which  utterly  ignores  all  considerations  of 
this  kind  or  which  utterly  fails  to  give  due  weight  to  such  considerations, 
is  unjust  and  unreasonable. —  Myer  v.  C.  C.  0.  &  St.  L.  R.  Co.,  9  Inters. 
Com.  E.  Y8. 

Carriers  may  not  classify  freight  with  sole  regard  to  their  own  interests, 
but  must  respect  the  interests  of  shippers  and  consumers,  and  conform  to 
the  principles  of  equality  and  fair  dealing  which  the  Interstate  Com- 
merce Act  lays  down. —  Thurber  v.  N.  Y.  0.  &  H.  R.  R.  Co.,  1  Inters. 
Com.  E.  397,  684,  2  Inters.  Com.  E.  742,  3  I.  C.  C.  E.  473. 

A  railroad  may  not  raise  the  classification  of  railroad  ties  in  order  to 
keep  them  on  its  lines  or  to  keep  the  price  low  for  its  own  interests. — 
Reynolds  v.  N.  Y.  &  P.  R.  Co.,  1  Inters.  Com.  E.  600,  685,  1  I. 
C.  0.  E.  393. 

[34]    Matters  ivMch  may  be  considered. 

Long   existence   of  classification   as   evidence   of  reasonableness, —  see 
post,  §  49,  note  [27]. 

The  condition  and  value  of  the  property  may  properly  be  taken  into  ac- 
count in  determining  the  classification. —  National  M.  &  W.  Co.  v.  P.  G. 
C.  &  St.  L.  R.  Co.,  11  Inters.  Com.  E.  581. 

The  value  of  the  service  to  the  shipper  has  always  been  regarded  as  a 
prominent  factor  in  classification  and  entitled  to  due  recognition  in  the 
rates  applied  to  different  articles  and  to  different  grades  and  conditions 
of  the  same  article. —  Planters'  Compress  Co.  v.  C.  C.  C.  &  St.  L.  R.  Co., 
11  Inters.  Com.  E.  382;  affd.  and  applied,  Planters'  Compress  Co.  v.  Mo. 
K.  &  T.  R.  Co.,  11  Inters.  Com.  E.  606. 

A  lower  classification  and  rate  on  some  of  a  given  grade  of  coal  cannot 
be  justified  on  the  ground  that  it  is  for  "  railroad  supply." —  Capitol  C.  G 
Co.  V.  Central  Vt.  R.  Co.,  11  Inters.  Com.  E.  104. 

The  elements  of  bulk,  weight,  value  and  character  are  main  considera- 
tions in  determining  approximately  what  freight  articles  are  so  analagous 
as  to  entitle  them  to  the  same  classification. —  Page  v.  D.  L.  &  W.  R.  Co., 
6  Inters.  Com.  E.  548. 

It  is  a  conceded  rule  of  classification  that  value,  on  account  of  the 
enhanced  risk  and  ability  to  pay  a  greater  proportion  of  the  aggregate  re- 
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turn  upon  investment,  may  justify  a  higher  clasaification.^  Schumacher 
Go.  V.  Ch.  B.  I.  &  P.  B.  Co.,  6  Inters.  Com.  E.  61. 

Comparison  with  the  classification  accorded  analagous  articles  by  car- 
riers is  the  proper  method  of  determining  classification. —  Brownwell  v. 
Columbus  &  G.  M.  B.  Co.,  4  Inters.  Com.  K.  285,  5  I.  C.  C.  E.  638. 

The  volume  of  traffic  furnished  by  an  article  of  transportation  may  be 
considered  in  classifying  it. —  Warner  v.  N.  Y.  0.  &  H.  B.  B.  Co.,  3 
Inters.  Com.  E.  14,  4  I.  C.  C.  E.  32. 

The  market  value  of  goods  and  the  shippers  representations  to  the  pub- 
lic as  to  their  character  may  be  taken  into  account  in  classifying  them. — 
Warner  v.  N.  T.  C.  &  H.  B.  B.  Co.,  3  Inters.  Com.  E.  74,  4  I.  0.  C.  E.  32. 

Carriers  may  make  commodity  class  rates  and  special  class  rates  to 
meet  special  conditions  along  their  lines. —  New  Yorh  Board  of  Trade  v. 
Pa.  B.  Co.,  2  Inters.  Com.  E.  660,  734,  755,  800,  4  I.  C.  C.  E.  447. 

Mere  quantity,  not  measured  by  a  recognized  unit  of  quantity  adapted 
to  carriage  and  lessening  the  expense  of  handling  or  carriage,  cannot  be 
allowed  to  affect  rates  or  classifications. —  Harvard  Co.  v.  Pa.  B.  Co.,  2 
Inters.  Com.  E.  625,  3  Inters.  Com.  E.  257,  4  I.  C.  C.  E.  212. 

Comparisons  with  other  articles,  not  necessarily  competitive,  are  most 
helpful  in  determining  the  reasonableness  of  classification. —  Harvard 
Co.  v.  Pa.  B.  Co.,  2  Inters.  Com.  E.  625,  3  Inters.  Com.  E.  257,  4  I. 
C.  C.  E.  212. 

A  different  classification  and  rate  for  carload  and  less  than  carload  lota 
is  reasonable. —  Thurher  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  1  Inters.  Com.  E. 
397,  684,  2  Inters.  Com.  E.  742,  3  I.  C.  C.  E.  473. 

The  proper  classification  of  a  commodity  is  to  be  judged  relatively  by 
the  classification  of  other  articles  similar  in  character,  quality  and  condi- 
.tions  of  transportation. —  Myers  v.  Pa.  Co.,  2  Inters.  Com.  E.  151,  218, 
403,  3  I.  C.  C.  E.  573. 

[35]    Classification  of  specific  articles. 

Changes  in  classification, —  see  post,  §  29,  note. 

Cotton  waste  is  entitled  to  a  lower  rate  than  cotton  goods. —  Biver- 
side  Mills  v.  So.  B.  Co.,  12  Inters.  Com.  E.  454. 

Cement  burial  vaults  are  four  times  heavier  than  iron,  and  occupy 
but  little  more  space  in  the  car.  Their  value  and  the  cost  of  materials 
used  in  making  them  are  less  than  in  the  case  of  iron  vaults.  They  are 
made  with  unskilled  labor,  while  skilled  labor  and  an  extensive  plant  are 
used  in  making  iron  vaults. —  Held,  that  putting  them  in  the  same 
class  is  a  discrimination. —  Van  Camp  B.  V.  Co.  v.  Ch.  I.  &  L.  B. 
Co.,  12  Inters.  Com.  E.  93. 

Old  dynamos  valuable  only  as  junk  should  be  classified  and  rated 
as   junk   of   the   highest    class   of   metal   used    in   the    construction. — 
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National  M.  &  W.  Co.  v.  P.  C.  0.  &  St.  L.  B.  Co.,  11  Inters.  Com.  E. 
581. 

It  is  for  the  railway  managers  to  say  whether  they  will  give  lower 
rates  on  second-hand  dynamos  consigned  to  a  repair  shop,  than  on  new 
.d^c^axaos^  National  M.  &  W.  Co.  v.  P.  C.  C.  &  St.  L.  R.  Co.,  11 
Inters.  Com.  E.  581. 

The  "  Scheidel  outfit,"  used  in  medical  and  scientific  work,  such  as 
the  use  of  the  X-ray,  wireless  telegraphy,  etc.,  is  properly  refused  classi- 
fication as  ordinary  electrical  apparatus. —  Scheidel  Co.  v.  Ch.  &  N.  W. 
B.  Co.,  11  Inters.  Com.  E.  532. 

Por  purposes  of  classification,  leather  scraps  are  not  leather  though 
composed  of  leather,  and  no  reason  appears  why  the  classification  of 
one  should  control  the  classification  of  the  other. —  Newman  v.  N.  Y.  C. 
&  H.  B.  B.  Co.,  11  Inters.  Com.  E.  517. 

Sectional  hook  cases  are  not  entitled  to  a  lower  classification  than 
other  bookcases. —  Olohe-W ernicke  Co.  v.  B.  &  0.  8.  B.  Co.,  11  Inters. 
Com.  E.  156. 

The  exaction  of  a  higher  rate  for  the  transportation  of  shingles  than 
is  charged  for  the  transportation  of  lumber  and  other  lumber  products 
is  unwarranted  as  it  discriminates  against  the  latter  products. —  Duluth 
Shingle  Co.  v.  Duluth,  S.  S.  £  A.  B.  Co.,  10  Inters.  Com.  489. 

Cowi)eas,  the  vines  of  which  are  used  in  the  improvement  of  the 
soil,  are  not  properly  classed  as  fertilizer. —  Swaffield  v.  Atlantic  C.  L. 
R.  Co.,  10  Inters  Com.  E.  281. 

A  cheap  grade  of  brush  made  and  sold  for  a  blacking  dauber  is  not 
entitled  to  be  classified  lower  than  bristle  brushes  in  general. —  Derr 
Mfg.  Co.  v.  Pa.  B.  Co.,  9  Inters.  Com.  E.  646. 

A  carrier  may  properly  charge  a  lower  rate  on  steam  coal  than  on 
domestic  coal. —  McOrew  v.  Mo.  Pac.  B.  Co.,  8  Inters.  Com.  E.  630. 

Where  a  shipper  has  complete  freedom  of  choice  how  he  will  pack 
his  goods  for  shipment,  a  classification  which  makes  a  reasonable  charge 
more  for  goods  packed  in  one  way  than  for  those  packed  in  another, 
does  not  exceed  the  limits  of  the  carrier's  discretion. —  Trades  League 
V.  Phila.  W.  &  B.  B.  Co.,  8  Inters.  Com.  E.  368. 

Placing  iron  pipe  fittings  packed  in  cases  'in  a  higher  class  than  iron 
pipe  fittings  packed  in  kegs  or  barrels,  is  not  unreasonable. —  Traders 
League  v.  Phila.  W.  &  B.  B.  Co.,  8  Inters.  Com.  E.  368. 

A  classification  which  makes  the  rate  the  same  on  milk  in  40-quart 
cans  and  in  crated  bottles  is  a  discrimination  in  favor  of  the  latter 
mode  of  shipment. —  Milk  Prod.  P.  Assn.  v.  D.  L.  &  W.  B.  Co.,  7 
Inters.  Com.  E.  92. 

If  an  open-end  envelope  is  made,  shipped  and  used,  like  an  envelope, 
and  is  not  made,  shipped  or  used  like  a  paper  bag,  it  is  not  entitled  to 
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be  classified  ag  a  paper  bag,  but  only  as  an  envelope. —  Wolf  Bros.  v. 
Allegheny  V.  B.  Co.,  7  Inters.  Com.  K.  40. 

Celery  should  be  classified  with  similar  garden  vegetables. —  Tecumseh 
Celery  Co.  V.  Cincinnati,  J.  &  M.  B.  Co.,  4  Inters.  Com.  E.  44,  318,  5 
I.  C.  C.  E.  663. 

Soap  substantially  equal  in  value  and  held  out  as  suited  for  like 
purposes,  should  be  placed  in  the  same  classification.— -Beatier  v.  Pitts- 
hurg,  C.  &  St.  L.  B.  Co.,  3  Inters.  Com.  E.  285,  564,  4  I.  C.  C.  E.  733. 

When  a  manufacturer  describes  hig  article  to  the  public  for  the 
purpose  of  making  a  market  for  it,  he  also  describes  it  for  purposes 
of  carriage  and  classification,  and  if  he  represents  it  to  be  far  superior 
to  ordinary  laundry  soap,  he  cannot  insist  on  its  being  classified  as 
such. —  Andrews  Soap  Co.  v.  Pittsburg,  C.  &  St.  L.  B.  Co.,  2  Inters. 
Com.  E.  626,  3  Inters.  Com.  E.  77,  4  I.  C.  C.  E.  41. 

Eailroad  ties  should  be  classified  with  other  rough  lumber. —  Beynolds 
V.  W.  N.  Y.  &  P.  B.  Co..  1  Inters.  Com.  E.  600,  685,  1  I.  C.  C.  E.  393. 

[36]    Form  of  classification  sheet. 

A  classification  sheet  is  supposed  to  be  expressed  in  so  plain  terms 
and  form  that  the  ordinary  business  man  can  understand  it,  and  using  it 
in  connection  with  the  rate  sheets,  can  ascertain  the  lawful  charges  for 
transportation. —  Hurlburt  v.  L.  S.  &  M.  S.  B.  Co.,  2  Inters.  Com.  E. 
15,  31,  81,  448,  2  I.  C.  C.  E.  122. 

[37]    Constrnction  of  classification  sheets. 

Eailway  officials  who  made  a  classification  sheet  will  not  be  per- 
mitted to  testify  to  their  understanding  of  its  proper  construction. — 
Hurlburt  v.  L.  S.  &  M.  S.  B.  Co.,  2  Inters.  Com.  E.  15,  31,  81,  448, 
2  I.  C.  C.  E.  122. 

In  construing  classification  sheets,  the  intentiona  of  the  framers 
thereof,  when  such  intention  can  be  ascertained,  should  be  given 
effect;  and  in  arriving  at  such  intention,  the  court  should  give  no 
weight  to  the  alleged  intent  of  the  shipper  or  to  any  local  customs 
or  usages  of  trades  as  to  the  meaning  of  words  ufed  in  such  classifica- 
tion sheets. —  Smith  v.  Gt.  Northern  B.  Co.,  —  N.  Dak.  — ;  107  N. 
W.  56. 

[38]    Unlawfnl  classification. 

Discrimination  through  classification, — see  post,  §  31,  notes  [77]-[80]. 
Under-classification  prohibited, —  see  post,  §  34,  notes. 

A  classification  by  which  one  of  two  commodities,  the  cost  of  trans- 
porting which  is  substantially  the  same,  pays  twice  as  much  freight 
as  to  the  other,  is  unlawful. —  Bea  v.  Mobile  &  0.  B.  Co.,  7  Inters. 
Com.  E.  43. 
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§  29.  Changes  in  schedule;  notice  required;  =>°[poixrer 
of  commissions  to  allow  changes  on  less  notice].— 

Unless  the  commission  otherwise  orders  no  change  shall  be  made 
in  any  rate,  fare  or  charge,  or  joint  rate,  fare  or  charge,  which 
shall  have  been  filed  and  published  by  a  common  carrier  in  com- 
pliance with  the  requirements  of  this  act,  except  after  thirty  days' 
notice  to  the  commission  and  publication  for  thirty  days  as  required 
by  section  twenty-eight  of  this  act,  which  shall  plainly  state  the 
changes  proposed  to  be  made  in  the  schedule  then  in  force,  and  the 
time  when  the  changed  rate,  fare  or  charge  will  go  into  effect;  and 
all  proposed  changes  shall  be  shown  by  printing,  filing  and  pub- 
lishing new  schedules  or  shall  be  plainly  indicated  upon  the 
schedules  in  force  at  the  time  and  kept  open  to  public  inspection. 
The  commission,  for  good  cause  shown,  may  allow  changes  in  rates 
without  requiring  the  thirty  days'  notice  and  publication  herein 
provided  for,  by  duly  filing  and  publishing  in  such  manner  as  it 
may  direct  an  order  specifying  the  change  so  made  and  the  time 
when  it  shall  take  effect;  all  such  changes  shall  be  immediately 
indicated  upon  its  schedules  by  the  common  carrier. 


Provisions  as  to  changes  in  schedules  of  rates  filed  with  Interstate 

Commerce  Commission, —  see  Interst.  Com.  Act,  §  6. 
Forfeitures    and    penalties    for    failure    to    give    required   notice    of 

changes  in  schedule, —  see  post,   §   56. 
General  power  to  regulate  property  devoted  to  public  use, — see  ante, 

§  1,  notes  [l]-[22]. 
Power  of  the  state  to  regulate  the  mode  of  operation  of  railroads, — 

see  ante,  §  1,  note  [2]. 
Exemptions  from  public  control, — see  ante,  §  1,  notes  [16]-[21]. 
General    rules    of    statutory    construction, —  see    ante,     §     1,    notes 

[23]-[40]. 
Purpose  of  acts  regulating  railroads, — see  ante,  §  1,  note   [32]. 
Who  are  common  carriers. —  see  ante,  §  2,  notes  [2]-[7]. 
What    constitutes    a    railroad    or    street    railroad, —  see    ante,    §    2, 

note  [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Meaning  of  term  "rate" — see  ante,  §  26,  note  [26]. 


Where  laundry  soap  in  less  than  carload  lots  had  been  placed  in 
the  fourth  class  in  the  first  classification  made  under  the  Interstate 
Oommerce  Act,  and  had  been  voluntarily  maintained  there  by  the  de- 
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fendant  carriers  for  more  than  thirteen  years,  they  were  not  justified 
in  reclassifying  such  freight  so  it  would  pay  20  per  cent,  less  than 
third  class  rates,  without  changing  the  carload  classification,  on  the 
mere  claim  that  the  prior  classification  had  been  too  low  to  pay  the 
cost  of  transportation  in  less  than  carload  lots,  where  the  reclassifica- 
tion was  not  general  and  made  no  attempt  proximately  to  apportion 
the  cost  of  the  service  equally  among  the  different  articles  of  traffic 
as  between  carloads  and  less  than  carloads. —  Interst.  Com.  Oommission 
V.  H.  &  D.  R.  Co.,  146  Fed.  559;  afEd.  206  TJ.  S.  142,  2Y  Sup.  Ct.  E. 
(U.  S.)  648 

A  carrier  has  a  right,  at  common  law,  to  make  reasonable  regula- 
tions as  to  the  manner  and  form  in  which  it  will  receive  goods  for 
shipment,  and  to  change  or  modify  such  regulations  from  time  to  time, 
upon  reasonable  notice. —  Harp  v.  Choctaw  0.  cO  G.  B.  Co.,  125  Fed. 
445. 

All  advances  in  freight  rates,  and  full  data  as  to  such  advances, 
should  be  promptly  filed  with  the  Interstate  Commerce  Commission. — 
Matter  of  Proposed  Advances  in  Freight  Bates,  9  Inters.  Com.  R.  382. 

Changes  in  rules  and  regulations  which  would  affect  the  aggregate 
rate,  must  be  shown  by  printing  new  schedules  or  indicating  them 
upon  the  schedules  posted  at  the  time. —  Suffern,  H.  &  Co.  v.  Ind.,  D. 
&  TF.  B.  Co.,  7  Inters.  Com.  E.  255. 

Only  wilful  failure  to  file  and  post  notices  of  an  advance  in  rates, 
etc.,  can  make  the  carrier  liable  to  a  criminal  action. —  Bailroad  Com- 
mission of  Florida  v.  Savannah,  F.  <&  W.  B.  Co.,  3  Inters.  Com.  E. 
414,  688,  5  I.  C.  C.  E.  13. 

Reducing  passenger  rates  without  filing  schedules  thereof,  and  with- 
out the  consent  of  the  connecting  lines  over  which  the  tickets  are  sold, 
violates  Interst.  Com.  Act,  §  6. —  In  re  Passenger  Tariffs  &  Bate  Wars, 
2  Inters.  Com.  E.  340,  2  I.  C.  C.  R.  513. 

A  railroad,  at  common  law,  may  change  its  classification  of  freight 
and  passengers  at  its  pleasure. —  Chicago,  B.  &  Q.  B.  Co.  v.  Parks, 
18  HI.  460. 

State  may  require  carriers  to  submit  their  schedules  of  rates,  etc.,  in 
advance  to  a  commission. —  Stone  v.  Yazoo  &  M.  Y.  B.  Co.,  62  Miss. 
60Y. 


§  30.  Concurrence  in  joint  tariffs;  "i"  [filing  of  all] 
contracts,  agreements  or  arrangenients  betvreen  any 
carriers.—  1.  The  names  of  the  several  carriers  which  are  par- 
ties to  any  joint  tariff  shall  be  specified  therein,  and  each  of  the 
parties  thereto,  other  than  the  one  filing  the  same,  shall  file  with 
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the  commission  such  evidence  of  concurrence  therein  or  acceptance 
thereof  as  may  be  required  or  approved  by  the  commission;  and 
"where  such  evidence  of  concurrence  or  acceptance  is  filed,  it  shall 
not  be  necessary  for  the  carriers  filing  the  same  also  to  file  copies 
of  the  tariffs  in  which  they  are  named  as  parties. 

2.  Every  common  carrier  shall  file  with  the  commission  sworn 
copies  of  every  contract,  agreement  or  arrangement  with  any  other 
common  carrier  or  common  carriers  relating  in  any  way  to  the 
transportation  of  passengers,  property  or  freight. 


Similar  provisions  of  Interstate  Commerce  Act, —  see  Intergt.  Cam. 

Act,  §  6. 
Power   of    Commission   to   require   special   reports   and  information 

from  carriers, —  see  generally,  post,  §  46. 
Power  of  Commission  to  order  joint  tariffs  and  through  routes, —  see 

post,  §  49. 
Power  of  the  state  to  regulate  carriers'  way  of  doing  business, —  see 

ante,  §  1,  note  [2]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes   [16]-[21]. 
General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes   [2]-[7]. 
What    constitutes    a    railroad    or    street    railroad, —  see    ante,    §    2, 

note   [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2, note  [15]. 
Receiving    interstate    shipments    from    connecting    carrier   makes    a 

railroad  wholly  within  a  state  engaged  in  interstate  commerce, — 

see  ante,   §  25,  note   [7]. 
Provisions  of  Act  applicable  to  through  routes  as  well  as  single  lines, 

—  see  ante,  §  26,  note  [25]. 
Discriminations  in  joint  through  rates, —  see  post,  §   31,  notes   [67]- 

[77]. _ 
What  constitutes  a  through  shipment, —  see  post,  §  31,  note  [72]. 

Duty  of  carriers  establishing  joint  rate  to  charge  the  published  rate, 

see  post,  §  33,  note  [1]. 
Long    and   short   haul   section   applies    to    through    routes, —  see   post, 

§  36,  note  [2]. 
Liability   of   carriers   on   through  shipments, —  see  post,   §   38,  notes 

Division  of  joint  rates, —  see  post,  §  49,  note  [29]. 
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[1]    FoTirer    of   railroads    to    establish    throngh    routes    and    joint 
rates. 

Power  of  Commission  to  order  through  routes  and  through  rates, — 

see  post,  §  49,  note  [24], 
Supervision  of  Commission  over  through  routes  and  rates, —  see  post, 

§  49,  note  [28]. 

Eailroad  corporations,  unless  forbidden  by  their  charters,  have  power 
to  contract  for  shipments  the  entire  distance  over  any  connecting  lines. 
—  Ohio  <&  M.  B.  Go.  V.  McCarthy,  96  U.  S.  258. 

A  railroad  is  not  authorized,  by  Interst.  Com.  Act,  §  6,  to  form 
through  routes  and  joint  rates  with  a  stage  company  and  hotel  associa- 
tion at  Yellowstone  Park. —  Wylie  v.  No.  Pac.  R.  Co.,  11  Inters.  Com. 
K.  145. 

There  is  no  reason  why  a  railroad,  owned  by  one  of  its  principal 
shippers,  should  not  make  joint  rates,  file  joint  tariffs,  and  agree  upon 
joint  divisions  as  other  railroads  do. —  Re  Division  of  Joint  Rates,  10 
Inters.  Com.  E.  385. 

Contracts  made  by  railroads  with  connecting  carriers  to  provide 
through  transportation,  are  within  their  incidental  powers,  if  not  re- 
stricted by  their  charters,  and  are  commendable,  if  made  with  the 
bona  fide  purpose  of  regulating  and  facilitating  traffic  in  a  reasonable 
and  just  manner.  If  intended  as,  or  amounting  to,  a  traffic  arrange- 
ment creating  an  authorized  monopoly,  they  are  against  public  policy, 
and  void. —  Stewart  v.  Erie  &  W.  Trans.  Co.,  17  Minn.  3Y2. 

The  right  of  connecting  carriers  to  make  contracts  for  through  rates, 
is  incident  to  their  powers  unless  prohibited  by  their  charters. —  Mun- 
hall  V.  Pa.  R.  Co.,  92  Pa.  150. 

12]    "Throngh   rentes"   and   "through   rates"   defined. 

What  are  connecting  lines, —  see  post,  §  35,  note  [18]. 

Wha.t  constitutes  a  "  through  route,"  "  through  rate,"  and  "  continuous 
carriage  "  discussed  and  defined. —  Inters.  Com.  Commission  V.  C.  N.  0. 
&  T.  P.  R.  Co.,  56  Fed.  925. 

A  through  route  is  a  continuous  line  of  railway  formed  by  an  arrange- 
ment, express  or  implied,  between  connecting  carriers. —  In  the  Matter 
of  Through  Routes  and  Through  Rates,  12  Inters.  Com.  E.  190. 

A  through  route  is  a  new  unit,  and  therefore  the  rate  for  every  service 
over  it  is  a  unit,  even  though  it  be  divided  between  the  several  carriers 
arranging  themselves  into  the  through  route.  Through  carriage  implies 
a  through  rate  and  this  is  equally  true  whether  the  through  rate  be  pub- 
lished as  a  whole  by  the  joint  action  of  the  connecting  carriers,  or,  in  the 
absence  of  a  joint  arrangement,  be  published  in  portions  by  the  several 
carriers.    The  route  being  one,  a  charge  for  a  service  over  it  is  a  charge 


248  Public  Seevice  Commissions  Law.  [§  30. 

for  a  single  service,  all  the  terms  of  which  must  be  fixed  at  one  and  the 
same  time;  that  is,  at  the  time  the  initial  carrier  enters  into  the  engage- 
ment for  the  service.  The  rate  is  either  a  joint  through  rate  made  by 
arrangement  by  the  parties  to  the  through  route,  or  it  is  a  combination 
through  rate  consisting  of  the  "  separately  established  through  rates,  fares 
and  charges  applied  to  the  through  transportation."  This  sum,  however, 
is  a  single  rate  for  a  single  service,  and  a  contract  for  through  trans- 
portation is  a  contract  for  transportation  at  the  through  rate,  whether 
jointly  or  tjeparately  established,  in  force  at  the  time  the  shipment  is 
billed. —  In  the  Matter  of  Through  Routes  and  Through  Bates,  13 
Inters.  Com.  E.  190. 

There  may  be  through  routes  without  joint  rates.  A  joint  rate  is 
simply  a  through  rate,  every  part  of  which  has  been  made  by  express 
agreement  between  the  carriers  making  the  through  route.  A  joint  rate 
is  a  rate  over  a  through  route,  but  it  is  not  the  only  through  rate  recog- 
nized by  the  Interstate  Commerce  Act  and  the  decisions. —  In  the  Matter 
of  Through  Routes  and  Through  Bates,  12  Inters.  Com.  E.  190. 

The  use  of  the  adjective  "  joint "  as  applied  to  tariffs,  etc.,  implies  that 
it  is  the  result  of  agreement  or  mutual  consent. —  New  Yoric,  N.  H.  & 
II.  B.  Go.  V.  Piatt,  7  Inters.  Com.  E.    323. 

A  rate  fixed  by  legislative  authority  for  a  shipment  over  more  than  one 
road  is  a  joint  rate,  though  the  "order  in  form  fixes  the  part  which  each 
road  shall  charge.—  State  v.  C.  B.  &  Q.  B.  Co.,  90  Iowa,  594,  58  N.  W. 
1060. 

[3]    Vnien     agreement    xrith    shipper    for    through    transportation 
exists. 

The  receipt  of  goods  marked  for  a  place  beyond  the  terminus  of  the 
carrier's  route  does  not  import  an  agreement  to  carry  them  to  their  final 
destination. —  Boot  v.  Gl.  Western  B.  Co.,  45  N.  Y.  524,  revg.  s.  c.  2 
Lans.  (N.  Y.)  199. 

Acceptance  of  goods  marked  to  a  destination  beyond  a  carrier's  line  is 
priina  facie  a  contract  for  through  transportation. —  Erie  B.  Co.  v.  Wil- 
cox, 84  111.  239. 

A  contract  between  a  shipper  and  a  carrier  construed  not  to  provide  for 
transportation  beyond  terminus. —  Duniar  v.  Port  Royal  &  A.  B.  Co.,  36 
S.  C.  110,  15  S.  E.  357. 

[4]    'When   through  route  and  through  rates   exist. 

Trough  routes  a  matter  of  contract, —  see  post,  §  35,  note  [13.]. 

That  a  shipper  whose  goods  had  to  pass  over  several  roads  to  reach  their 
destination,  made  its  contract  solely  with  one  company,  is  proof  of  an 
arrangement  between  the  carriers  for  a  continuous  carriage. —  TJ.  8.  V. 
Standard  Oil  Co.,  155  Fed.  305. 
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An  express  agreement  for  a  through  rate  is  not  necessary  to  make  a 
through  route.  The  successive  receipt  and  forwarding  by  two  or  more 
carriers,  under  through  bills  or  any  arrangement  for  a  continuous  car- 
riage, constitutes  assent  to  such  common  arrangement  and  makes  the 
carrier  a  party  to  the  contract,  within  the  meaning  of  the  Interstate  Com- 
merce Act.—  U.  8.  V.  Wood,  145  Fed.  405. 

A  through  bill  of  lading  is,  as  to  the  carriers  recognizing  it,  conclu- 
sive evidence  of  this  existence  of  such  through  route. —  In  the  Matter  of 
Through  Routes  and  Through  Rates,  12  Inters.  Com.  E.  190. 

Where  through  billing  is  given  by  the  originating  carrier  and  is  recog- 
nized by  all  connecting  carriers  to  the  destination,  therei  is  in  existence 
a  through  route  over  which  a  through  rate  applies,  which  through  rate  is 
ascertainable  from  the  tarifps  of  the  participating  carriers  at  the  date  of 
shipment,  and  any  increase  or  decrease  in  the  through  rate  so  made  up 
after  the  date  of  shipment,  is  not  applicable  to  such  shipments. —  In  the 
Matter  of  Through  Routes  and  Through  Rates,  12  Inters.  Com.  E.  190. 

The  receipt,  forwarding  and  delivering  of  traffic  by  connecting  car- 
riers clearly  establishes  the  existence  of  a  common  arrangement  between 
the  carriers  for  a  continuous  carriage  or  shipment. —  Phelps  v.  Tex.  & 
P.  R.  Co.,  6  Inters.  Com.  E.  36. 

Through  rates  depend  on  the  agreement  between  the  carriers  who 
transport  the  freight. —  In  re  Application  of  F.  W.  Clarh,  3  Inters.  Com. 
E.  T97,  3  I.  C.  C.  E.  649. 

[5]    Joint  tariff  must  show  carriers  uniting  in  making  it. 

Publication  of  joint  tariffs, — see  ante,  §  28,  notes  [26]-[29]. 

A  joint  tariff  of  rates  and  charges  must  show  on  its  face  what  car- 
riers unite  in  making  it,  and  if  the  joint  tariff  does  not  make  that  show- 
ing, no  joint  route  or  rate  is  established  thereby. —  Lehman  Co.  v.  Tex. 
&  P.  R.  Co..  2  Inters.  Com.  E.  548,  3  Inters.  Com.  E.  706,  5  I.  C.  C.  E. 
44. 

[6]    Joint  arrangements  not  -within  the  statute. 

The  Interstate  Commerce  Act  does  not  apply  to  arrangements  or  joint 
tariffs  entered  into  by  a  railroad  and  a  transportation  company,  for  wagon 
conveyance  of  freight  or  property  by  the  latter. —  Gary  v.  Eureka  Springs 
R.  Co.,  7  Inters.  Com.  E.  286. 

[7]    What  rates  applicable  to  a  through  shipment. 

Limit  of  a  proper  through  rate, —  see  post,  §  31,  note  [70]. 

Where  a  through  route  has  been  formed,  the  rate  charged  must  be  a 
through  rate,  and  the  shipments  will  move  upon  the  rate  existing  at  the 
time  it  is  billed.     If,  however,  no  through  route  has  been  formed,  ship- 
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ments  will  move,  not  upon  one  through  journey,  but  upon  a  succession  of 
journeys,  and  will  be  subject  to  any  changes  in  rates  made  by  any  car- 
rier, into  whose  possession  the  shipment  has  not  been  received. —  In  the 
Matter  of  Through  Routes  and  Through  Rates,  12  Inters.  Com.  R.  190. 

[8]    What  is  proper  rate  in  absence  of  agreement  for  joint  rates. 

What  rates  a  carrier  may  publish  in  absence  of  agreement  for  through 
route, —  see  ante,  §  28,  note  [29]. 

Where  the  total  distance  of  a  shipment  is  not  one  for  which  a  through 
or  joint  rate  is  made,  but  is  one  covered  by  combining  two  joint  rates  for 
portions  of  such  distance,  the  lawful  rate  for  such  shipment  is  the  sum 
of  two  such  rates. —  U.  8.  v.  Wood,  145  Fed.  405. 

Without  an  agreement  neither  of  two  connecting  carriers  may  name  or 
allow  a  lower  through  rate  than  the  combination  of  their  local  rates. — 
New  York,  N.  H.  &  H.  R.  Co.  v.  Piatt,  7  Inters.  Com.  E.  323. 

Where  no  joint  tariff  of  rates  has  been  established  for  transportation 
over  a  continuous  line,  the  proper  charge  is  the  sum  of  the  established 
local  rates  of  the  several  carriers  forming  such  continuous  line. —  Leh- 
man Co.  V.  Tex.  &  P.  R.  Co.,  2  Inters.  Com.  E.  548,  3  Inters.  Com.  E. 
Y06,  5  I.  C.  C.  E.  44. 

[9]    Filing  of  statement  shonring  concnrrenoe  in  joint  tariffs. 

Forfeitures  and  penalties  for  failure  to  file  evidences  of  concurrence  in 
joint  tariffs  and  traffic  agreements, — see  post  §  56. 

Where  a  joint  tariff  is  published  under  the  Interstate  Commerce  Act, 
all  carriers  subject  to  the  Act  which  are  named  as  parties  to  the  said 
tariff  must  forthwith,  upon  publication  thereof,  file  with  the  Interstate 
Commerce  Commission  a  statement  or  certificate  showing  their  accept- 
ance of  and  concurrence  in  the  tariff,  and  making  them  parties  thereto. — 
Form  and  Contents  of  Rate  Schedules,  6  Inters.  Com.  E.  267. 


§  31.  Unjust  discrimination. —  No  common  carrier  shall, 
directly  or  indirectly,  by  any  special  rate,  rebate,  drawback,  or 
other  device  or  method,  charge,  demand,  collect  or  receive  from 
any  persons  or  corporation  a  greater  or  less  compensation  for  any 
service  rendered  or  to  be  rendered  in  the  transportation  of  passen- 
gers, freight  or  property,  except  as  authorized  in  this  act,  than  it 
charges,  demands,  collects  or  receives  from  any  other  person  or 
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corporation  for  doing  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  the  same  or  sub- 
stantially similar  circumstances  and  conditions. 


Penalties  for  unjust  discriminations  in  rates  on  interstate  shi/piments, — 

see  Elkin's  Act,  §  1,  post,  Appendix  B. 
Suhstantially   similar   provisions   of   Interstate    Commerce   Act, —  see 

Inters.  Com.  Act,  §  2,  post.  Appendix  B. 
Provisions  of  Interstate  Commerce  Act  relative  to  discriminations  be- 
tween shipper,  localities  or  kinds  or  traffic, —  see  Inters.  Com.  Act, 

§  3,  post,  Appendix  B. 
Penalties  for  exaction  of  excessive  fare, —  see  N.  Y.  R.  E.  L.,  §  39. 
Maximum  fares  on  street  surface  railroads, —  see  N.  Y.  K.  R.  L.,  §  101. 
Provisions  as  to  giving  of  transfers  hy  street  surface  railroads, —  see 

N.  Y.  R.  R.  L.,  §  104. 
Compensation  allowed  under  Bapid  Transit  Act, —  see  N.  Y.  Rap.  Tr. 

Act,  §  24,  subdiv.  4. 
Regulations  of  rates  and  fares  hy  former  Board  of  Rapid  Transit  Rail- 
road Commissioners, —  see  N.  Y.  Rap.  Tr.  Act,  §  34d. 
Rates  shall  he  reasonable  in  themselves, —  see  ante,  §  26. 
The  published  rate  shall  be  charged, —  see  ante,  §  26,  post,  §  33. 
Persons  localities  and  traffic  shall  not  be  subjected  to  undue  prejudice 

or  disadvantage, —  see  post,  §  32. 
Transportation  shall  not  be  permitted  at  less  than  the  scheduled  rates, 

by  means  of  false  hilling,  false  classification,  false  weight,  or  any 

other  device  or  means, —  see  post,  §  34. 
A    carrier   shall   not    discriminate    between    connecting    carriers, —  see 

post,  §  35. 
A  carrier  shall  not  make  a  greater  charge  for  a  shorter  than  a  longer 

distance  unless  especially  authorized  hy  the  proper  Commission, — 

see  post,  §  36. 
A  carrier  shall  not  discriminate  between  shippers  in  the  furnishing  and 

distribution  of  cars, —  see  post,  §  3Y. 
Power  of  Commission  to  correct  discriminatory  rates, —  see  post,  §  49. 
Forfeitures  and  penalties   for  unjust   discriminations   in   rates, —  see 

post,  §  56. 
General  power  to  regulate  property  devoted  to  public  use, —  see  ante, 

§  1,  notes  [l]-[22]. 
General  power  of  the  state  to  regulate  rates  and  charges, —  see  ante, 

§  1,  note  [2]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[Y]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 


252  Public  Seevice  Commissions  Law.  [§  31. 

Regulations  hy  Commission  to  prevent  unjust  discrimination  pre- 
sumptively reasonable, —  see  ante,  §  23,  note  [1]. 

Extent  of  state  and  federal  power  to  regulate  rates, —  see  ante,  §  25, 
note  [10]. 

Provisions  of  Act  applicable  to  through  routes  as  well  as  single  lines, 
—  see  ante,  §  26,  note  [25]. 

Meaning  of  term  "rate," — see  ante,  §  26,  note  [26]. 

Power  to  prohibit    rates  unreasonably  low, —  see  ante,  §  26,  note  [46]. 

Duty  of  carrier  to  file  and  publish  tariff  schedules, —  see  ante,  §  28, 
note  [2]. 

Discriminations  between  localities  in  general, —  see  post,  §  32, 
note  [12]. 

Duty  of  carriers  to  charge  the  published  rate, —  see  post,  §  33, 
note  [1]. 


[1]    Rule  of  eqnallty. 

Duty  not  to  discriminate  through  classification, —  see  post,  note  [77]. 
Actions    to    recover   for   discriminations    in   rates, —  see   post,    notes 

[81]-[88]. 
Duty    to    charge    rates   reasonable    in   themselves, —  see   ante,    §   26, 

note  [29]. 
Long  existence  of  rates  gives  no  right  to  shipper  or  carrier  to  have 

same  continued, —  see  ante,  §  26,  note  [43]. 
Duty  of  carrier  to  make  carload  and  less  than  carload  rates, —  see 

ante,  §  26,  note  [45]. 
Tariff   schedules    as    means    of   securing    uniformity    in   rates    and 

services,— see  ante,  §  28,  note  [4]. 
General   duty   of   carriers   not   to   discriminate   as   to   facilities  and 

service, —  see  post,  §  32,  note  [1]. 
Duty  to  extend  equal  rates  and  facilities  to   connecting  carriers, — 

see  post,  §  35,  notes [l]-[7]. 
Duty  of  carrier  not  to  charge  more  for  short  than  for  long  haul, — 

see  post,  §  36,  notes  [4]-[5]. 

A  state  may  enforce  an  equality  of  local  rates  as  between  all  parties 
shipping  for  the  same  distance  over  the  same  road. —  Alabama  &  Y.  R. 
Co.  V.  Miss.  R.  R.  Commission,  203  U.  S.  496,  27  Sup.  Ct.  E.  (TJ. 
S.)  163. 

The  state  may  insist  upon  an  equality  of  rates  under  equivalent 
conditions. —  Seaboard  Air  Line  Co.  v.  Florida,  203  TJ.  S.  261,  27  Sup 
Ct.  E.  (TJ.  S.)  109,  affg.  s.  c.  48  Fla.  129,  37  So.  314,  48  Fla.  150,  37 
So.  658. 

Interst.  Com.  Act,  §  2,  not  only  makes  it  unlawful  for  a  carrier  to 
charge  differently  for  equal  services,  but  also  to  render  greater  services 
to  one  shipper  than  to  another,  for  the  same  charge. —  Wight  V.  U.  8., 
167  TJ.  S.  512,  17  Sup.  Ct.  E.  (TT.  S.)  822. 
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It  is  no  proper  business  of  a  common  carrier  to  foster  particular 
enterprises  or  to  build  up  new  industries,  but  it  is  bound  to  deal  fairly 
with  all  the  public,  to  extend  them  reasonable  facilities  for  the  trans- 
portation of  their  persons  and  property,  and  to  put  all  its  patrons  on 
an  absolute  equality. —  Union  Pac.  B.  0.  v.  Qoodridge,  149  U.  S.  680, 
affg.  s.  G.  37  Fed.  182. 

Where  the  carrier  fixes  identical  rates  for  two  places  some  distance 
apart,  on  the  same  line,  there  must  be  equality  in  fact,  as  well  as  in 
form;  but  equality  in  form  will  be  presumed  to  be  equality  in  fact, 
until  the  contrary  is  shown. — -Detroit,  G.  H.  &  M.  R.  Co.  v.  Interst. 
Com.  Commission,  74  Fed.  803,  revg.  s.  o.  57  Fed.  1005;  affd.  167  U. 
S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986. 

Impartiality  in  serving  their  patrons  is  an  imperative  obligation 
of  all  railroad  companies;  equality  of  accommodations  in  the  use  of 
railroads  is  the  legal  right  of  everybody. —  Coe  v.  L.  &  N.  R.  Co.,  3 
Fed.  775. 

The  law  does  not  require  that  the  rates  shall  be  the  same  over  all 
lines  between  two  points. —  Marley  v.  Norfolk  &  W.  R.  Co.,  11  Inters. 
Com.  E.  616. 

Even  though  a  proportional  rate  is  a  concession  from  the  local  rate, 
the  carrier  may  not  impose  arbitrary  conditions  of  enjoying  that  rate. — 
Kehoe  v.  Evansville  &  T.  H.  R.  Co.,  11  Inters.  Com.  E.  172. 

Eates  on  various  commodities  must  bear  just  relation  to  each  other 
as  well  as  be  reasonable  per  se. —  Page  v.  D.  L.  S  W.  B.  Co.,  6  Inters. 
Com.  E.  548. 

A  carrier  must  charge  all  passengers  equally  for  the  same  service, 
unless  within  one  of  the  excepted  classes,  regardless  of  their  relative 
social,  political  or  business  standing  in  the  community.  —  In  re  Boston 
&  M.  B.  Co.,  3  Inters.  Com.  E.  717,  5  I.  C.  C.  E.  69. 

In  passenger  transportation  there  should  be  absolute  equality  of 
payment  from  all  persons  enjoying  the  same  accommodations. —  Smith 
V.  No.  Pac.  B.  Co.,  1  Inters.  Com.  E.  611,  1  I.  C.  C.  E.  208. 

A  short  road  wholly  within  one  state,  owning  no  rolling  stock  but 
used  by  coal  companies,  must  be  accessible  to  all  shippers  on  equal  and 
reasonable  conditions.^ — Heck  v.  E.  Tenn.  V.  &  G.  R.  Co.,  1  Inters. 
Com.  E.  498,  775,  1  I.  C.  C.  E.  495. 

Equality  in  charges  being  required  under  circumstances  substantially 
similar,  relative  equality  must  be  maintained  in  the  ratio  of  similarity. 
—  Manufacturer's  Union  v.  M.  &  8t.  L.  R.  Co.,  1  Inters.  Com.  E.  483, 
630,  2  Inters.  Com.  E.  228,  302,  3  Inters.  Com.  E.  115,  4  I.  C.  C.  E.  79. 

A  carrier  cannot  unreasonably  or  unjustly  discriminate  in  favor  of 
one  or  against  another  where  the  circumstances  and  conditions  are  the 
same.— Lough  v.  Outerlridge,  143  N.  T.  271,  38  N.  E.  292,  25  L.  E.  A. 
674,  affg.  s.  c.  68  Hun  (N.  T.),  486,  22  N.  T.  Supp.  972. 
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A  carrier  will  not  be  permitted  to  unjustly  discriminate  as  to  rates. — 
Boot  V.  L.  I.  B.  Co.,  114  N.  Y.  300,  21  N.  E.  403,  4  L.  E.  A.  331n;  State 
V.  Atlantic  C.  L.  B.  Co.,  —  Pla.  — ,  44  So.  213;  McDuffee  v.  Portland 
&  B.  B.  Co.,  52  N.  H.  430. 

At  common  law;  and  also  under  the  N.  T.  Railroad  Law,  a  carrier 
could  not  unreasonably  or  unjustly  discriminate  between  persons  whose 
property  was  offered  for  transportation,  but  was  bound  to  deal  with 
them  all  substantially  alike. —  People  ex  rel.  Ohlen  v.  N.  Y.  L.  E.  & 
W.  B.  Co..  22  Hun  (N.  Y.),  533. 

At  common  law,  a  carrier  need  not  treat  aU  customers  equally,  but 
may  favor  individuals  as  he  pleases,  providing  he  does  not  charge  any 
one  more  than  is  reasonable. —  Cowden  v.  Pacific  Coast  Ss.  Co.,  94  Cal. 
470,  29  Pac.  873,  18  L.  R.  A.  221. 

At  common  law,  rates  must  be  reasonable,  but  not  necessarily  equal. 
—  Johnson  V.  Pensacola  &  P.  B.  Co.,  16  Pla.  623. 

A  railroad  company,  though  permitted  to  establish  its  rates  of  trans- 
portation, must  do  so  without  injurious  discrimination  as  to  individuals. 
It  must  deal  fairly  by  the  public,  and  this  it  would  not  be  doing  if 
allowed  so  to  discriminate  as  to  build  up  the  business  of  one  person  to 
the  injury  of  another  in  the  same  trade. —  Chicago  &  N.  W.  B.  Co.  v. 
People,  56  111.  365. 

Carriers  cannot  legally  make  unequal  and  extravagant  charges. — 
New  Eng.  Exp.  Co.  v.  Me.  C.  B.  Co.,  57  Me.  188. 

At  common  law  a  common  carrier  is  not  obliged  to  transport  goods 
and  merchandise  for  all  persons  at  the  same  rates. —  Fitchhurg  B.  Co.  v. 
Gage,  12  Gray  (Mass),  393. 

A  carrier  is  bound  to  observe  strictly  the  principle  of  equality  in  the 
conduct  of  its  business. —  State  ex  rel.  Atwater  v.  D.  L.  &  TV.  B.  Co., 
48  N.  J.  L.  55,  2  Atl.  803. 

Regardless  of  statute,  a  carrier  is  charged  with  the  duty  to  transport - 
merchandise  for  all  parties  on  equal  terms,  where  the  carrying  for  some 
shippers  at  a  lower  price  than  for  others  will  create  monopoly  by  injur- 
ing or  destroying  the  business  of  those  less  favored. —  Scofield  v.  L.  S.  & 
M.  S.  B.  Co.,  43  Oh.  St.  571,  3  N.  E.  907. 

In  dealing  with  the  public,  a  carrier  must  at  all  times  act  upon  the 
rule  of  eqn&litj.—  Houston  &  T.  C.  B.  Co.  v.  Smith,  63  Tex.  322. 

[2]    Discretion  of  carrier  in  fixing  rates. 

Discretion  in  fixing  export  rates, —  see  post,  note  [69]. 

The  Interstate  Commerce  Commission  has,  as  a  rule,  approved  a  rea- 
sonable differential  between  any  raw  material  and  the  manufactured 
product,  but  where  the  amount  of  labor,  increased  value  and  extra  risk 
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are  so  comparatively  insrignificant  as  upon  grain  whole  and  grain  ground, 
and  wherever  the  carrier  has  seen  fit  to  waive  its  privilege  of  a  slightly 
advanced  rate  for  the  carriage  of  the  product,  and  the  rate  on  the  raw 
material  is  reasonably  low.  Commission  will  not  interfere  with  that 
discretion. —  Matter  of  Bates  on  Corn  &  Corn  Products,  11  Inters.  Com. 
E.  227. 

In  fixing  rates  for  differing  but  analogous  services,  the  carrier  has  the 
right  to  exercise  an  honest  discretion. —  Carr  v.  No.  Pac.  B.  Co.,  9 
Inters.  Com.  R.  1. 

[3]    "  Unlairf nl   discrimination"   defined. 

A  railroad  has  a  right,  in  the  absence  of  statute,  to  charge  less  than 
the  published  tariff,  unless  such  rate  is  given  exclusively  to  one  shipper, 
or  denied  to  other  shippers.  It  is  the  granting  of  the  lower  rate  to  one 
and  denying  it  to  another  which  constitutes  unlawful  discrimination. — 
Christie  v.  Mo.  Pac.  B.  Co.,  94  Mo.  453,  7  S.  W.  567. 

To  charge  a  shipper  a  rate  less  than  the  regular  fixed  rate  is  not 
discrimination,  at  common  law.  Charging  one  shipper  a  rate  higher 
than  that  charged  any  one  else,  is  discrimination. —  McNees  v.  Mo.  Pac. 
B.  Co.,  22  Mo.  App.  224. 

[4]    Not  all  discriminations  nnlawfnl. 

When  commissions  will  intervene, —  see  post,  §  32,  note  [8]. 

It  is  proper,  and  lawful,  under  Interst.  Com.  Act,  §  3,  to  give  a  pref- 
erence or  advantage,  or  to  discriminate  between  persons,  localities,  or 
traffics,  provided  such  preferences  or  discriminations  be  not  undue  or 
unreasonable. —  Interst.  Com..  Commission  v.  Ala.  Mid.  B.  Co.,  168 
U.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed.  715,  69  Fed. 
227;  Cincinnati,  N.  0.  &  T.  B.  B.  Co.  v.  Interst.  Com.  Commission,  162 
U.  S.  184,  16  Sup.  Ct.  E.  (U.  S.)  700;  Interst.  Com.  Commission  v. 
Ch.  G.  W.  B.  Co.,  141  Fed.  1003. 

Mere  inequality  of  charge  does  not  constitute  undue  or  unreasonable 
preference  or  advantage. —  Interst.  Com.  Commission  V.  Chicago  G.  W. 
B.  Co.,  141  Fed.  1003. 

Only  unreasonable  discriminations  are  unlawful. —  Commercial  Assn. 
V.  L.  £  N.  B.  Co.,  12  Inters.  Com.  E.  436. 

If  rates  complained  of  are  not  proved  to  be  unduly  discriminative, 
the  Interstate  Commerce  Commission  cannot  reduce  them  unless  it 
deems  them  unreasonable  in  themselves. —  Commercial  Assn.  v.  L.  & 
N.  B.  Co.,  12  Inters.  Com.  E.  436. 

Not  every  inequality  in  rates  is  a  discrimination,  nor  is  every  dis-. 
crimination  unlawful. —  Commercial  Club  v.  Ch.  &  N.  W.  B.  Co.,  7 
Inters.  Com.  E.  387. 
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Only  unjust,  unfair  or  oppressive  discriminations  are  contrary  to 
public  policy. —  Cleveland,  CO.  &  I.  R.  Go.  v.  Olosser,  126  Ind.  348, 
26  N.  E.  159,  9  L.  E.  A.  Y54n. 

A  Pennsylvania  statute  prohibiting  discriminations  in  rates  and 
fares,  prohibits  only  such  discriminations  ag  are  unjust  and  unreason- 
able.—ffootier  V.  Pa.  R.  Co.,  156  Pa.  220,  27  Atl.  282,  22  L.  R.  A.  263. 

Discriminations  are  unlawful,  at  common  law, '  only  when  inconsist- 
ent with  the  public  interest. —  Bagan  v.  Aiken,  77  Tenn.  609. 

[5]    AVhether  mere  making  of  rate  constitutes  discrimination. 

A  carrier  cannot  be  said  to  be  demanding,  charging  or  collecting 
rates  in  violation  of  law  until  it  has  put  the  same  into  effect. —  Jewett 
V.  Ch.  M.  &  St.  P.  R.  Co..  156  Fed.  160. 

The  mere  making  or  offering  of  a  discriminatory  rate,  under  which  it  ia 
not  shown  that  a  shipment  was  ever  made,  does  not  constitute  a  legal  and 
actionable  injury  to  a  shipper,  under  the  Interstate  Commerce  Act. — 
Lehigh  V.  R.  Co.  v.  Rainey,  112  Fed.  487. 

To  constitute  a  discriminative  charge  punishable  by  penalties,  it  is 
not  necessary  that  it  should  have  been  paid;  it  is  enough  if  it  has  been 
made.—  Hines  v.  Wilmington  &  W.  R.  Co.,  96  N.  C.  434. 

[6]    Necessity  for  tangible  injnry. 

In   cases  of  discrimination  in  service  or  facilities, —  see  post,   §   32, 
note  [4]. 

That  the  person  discriminated  against  is  not  directly  injured  does  not 
justify  a  discrimination. —  Kindel  v.  A.  T.  <&  S.  F.  R.  Co.,  8  Inters.  Com. 
E.  608. 

Proof  of  tangible  injury  must  be  shown  to  make  the  preference  or 
prejudice  arising  from  a  group  rate  unreasonable  or  undue.—  Milh  Prod. 
P.  Assn.  V.  D.  L.  &  W.  R.  Co.,  7  Inters.  Com.  E.  92;  Imperial  Coal  Co. 
v.  Pittsburg  &  L.  E.  R.  Co.,  2  I.  C.  C.  C.  E.  618,  2  Inters.  Com.  E.  436. 

Prejudice  and  advantage  are  undue  and  unreasonable  only  when  they 
inflict  some  injury  on  the  complaining  party.  Without  such  proof,  mere 
advantage  in  rates  in  ratio  to  distance  is  not  necessarily  unlawful. — 
Howell  V.  N.  Y.  L.  E.  S  W.  R.  Co.,  2  Inters.  Com.  E.  162,  2  I.  C.  C. 
E.  272. 

[7]    Wliether  there  must  be  injury  to  complainants. 

The  absence  of  actual  prejudice  to  the  complainants  does  not  excuse 
rates  which  otherwise  violate  Inters.  Com.  Act,  §  2. —  Capital  C.  G.  Co. 
V.  Central  Vt.  R.  Co.,  11  Inters.  Com.  E.  104. 
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[8]    Carrier  bound  by  acts  of  agents. 

A  carrier  is  bound  by  the  acts  of  its  depot  agent  in  giving  rates. — 
Southern  B.  Co.  v.  Anniston,  F.  &  M.  Co.,  135  Ala.  315,  33  So.  274. 

The  receipt  of  goods  marked  for  a  particular  destination  beyond  the 
terminus  of  the  receiving  carrier's  line,  without  an  express  undertaking 
to  do  more  than  transport  to  that  terminus  and  deliver  to  the  connecting 
carrier,  does  not  make  such  initial  carrier  bound  by  the  statement  of  its 
local  station  agent  as  to  the  rates  to  be  charged  over  the  connecting  lines. 
—  McLagan  v.  Ch.  &  N.  W.  R.  Co.,  116  Iowa,  183,  89  N.  W.  233. 

[9]    DiTisibiUty  of  contracts. 

Where  a  contract  for  shipment  of  coal  contains  a  clause  void  for  giving 
discriminators'  rates  and  also  a  clause  apparently  valid,  the  court  will  not 
enforce  the  latter  where  the  apparent  intent  of  the  whole  was  to  create  a 
monopoly. —  Burlington,  C.  B.  &  N.  B.  Co.  v.  Northwestern  F.  Co.,  31 
Fed.  652. 

[10]    Joint  and  several  responsibility  of  carriers. 

It  is  the  duty  of  a  connecting  carrier  to  transport  cars  delivered  to  it 
by  initial  carriers,  and  it  is  not  rendered  liable  for  an  alleged  wrongful 
act  of  the  initial  carrier  merely  because  of  the  adoption  of  a  joint 
through  rate.—  Penn  Refining  Co.  V.  W.  N.  Y.  &  P.  R.  Co.,  208  U.  S. 
208,  28  Sup.  Ct.  R.  (U.  S.)  268,  afig.  s.  o.  137  Fed.  343. 

It  is  not  essential  to  the  commission  of  the  offense  of  giving  a  con- 
cession from  a  through  rate  over  connecting  lines  of  railroad  that  the 
rate  be  a  joint  one  established  by  all  the  carriers  and  filed  with  the 
Interstate  Commerce  Commission.  If  an  initial  carrier  accepts  traffic 
for  transportation  and  issues  its  bill  of  lading  over  a  route  made  up 
of  connecting  roads  for  which  no  joint  through  rate  has  been  published 
and  filed,  the  lawful  through  rate  to  be  charged  is  the  sum  of  the  local 
and  joint  rates.—  Chicago,  B  &  Q.  B.  R.  Co.  v.  U.  8.,  157  Fed.  830. 

Each  carrier  which  is  a  member  of  a  through  line  which  gives  an 
imfair  and  oppressive  joint  rate,  is  severally  as  well  as  jointly  responsi- 
ble.—  Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  118  Fed.  613. 

[11]    Shipper  may  not  rely  on  statements  of  carriers'  agents  as  to 
rates. 

A  shipper  is  charged  with  knowing  the  lawful  rate,  if  it  has  been  duly 
published.—  U.  S.  v.  Standard  Oil  Co.,  155  Fed.  305. 

Shippers  and  consignees  cannot  rely,  for  the  lawful  rate  or  charge, 
on  what  is  quoted  to  them  by  the  carriers'  agents,  but  must  be  guided  by 
the  published  rate  sheets. —  Suffern,  H.  &  Co.  v.  Indiana,  D.  &  W.  R. 
Co.,  7  Inters.  Com.  E.  255. 
9 
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[12]    Secrecy  of  rate  not  test  of  lawfulness. 

A  special  rate  does  not  become  unlawful  merely  because  the  public 
has  no  notice  thereof.—  Hoover  v.  Pa.  R.  Co.,  156  Pa.  220,  27  Atl.  282, 
22  L.  R.  A.  263. 

[13]    Validity  of  bill  of  lading  as  affected  by  giving  of  rebates. 

The  giving  of  an  unlawful  rebate  by  a  carrier  does  not  invalidate  the 
bill  of  lading  under  which  the  shipment  was  made  so  as  to  exempt  the 
carrier  from  liability  for  loss  of  or  injury  to  the  goods  shipped. —  Mer- 
chants' Cotton  Press  Co.  v.  N.  A.  Ins.  Co.,  151  TJ.  S.  368,  14  Sup.  Ct.  R. 
367,  affg.  s.  c.  91  Tenn.  537,  19  S.  W.  755. 

[14]    General  rnles  and  principles. 

The  words  "  undue "  or  "  unreasonable "  preference  or  advantage 
necessarily  involve  the  idea  or  element  of  comparison  of  one  service  or 
traffic  with  another  similarly  situated  and  circumstanced,  and  require 
that,  to  be  undue  and  unreasonable,  the  preference  or  prejudice  must 
relate  and  have  reference  to  competing  parties,  producing  between  them 
unfairness  and  an  unjust  inequality  in  the  rates  charged  them,  re- 
spectively, for  contemporaneous  service  under  substantially  the  same  cir- 
cumstances and  conditions.  In  determining  the  question  whether  rates 
give  an  undue  preference  or  impose  an  undue  disadvantage,  consider- 
ation must  be  had  to  the  relation  which  the  persons  or  traffic  bear  to 
each  other  and  to  the  carrier. —  Interst.  Com.  Commission  v.  B.  &  0.  B. 
Co.,  43  Fed.  37;  afid.  145  U.  S.  263,  12  Sup.  Ct.  R.  (U.  S.)  844. 

Rates  cannot  be  adjudged  in  exact  mathematical  relation. —  National 
Hay  Assn.  v.  L.  8.  &  M.  S.  R.  Co.,  9  Inters.  Com.  R.  264. 

Whether  given  rates  violate  the  provisions  of  the  Interstate  Commerce 
Act  is  a  question  of  fact. —  Export  &  Domestic  Rates,  8  Inters.  Com. 
R.  214. 

Differences  in  rates  are  discriminatory,  unless  justified  by  the  carrier. 
—  New  York  Board  of  Trade  v.  Pa.  R.  Co.,  2  Inters.  Com.  R.  660,  734, 
755,  800,  4  I.  C.  O.  R.  447. 

Rates  cannot  be  continually  readjusted  to  equalize  fluctuating  market 
conditions. —  Squire  v.  Mich.  Cent.  R.  Co.,  2  Inters.  Com.  R.  303,  484, 
?.  Inters.  Com.  R.  515,  4  I.  C.  C.  R.  611. 

Wliat  is  an  unjust  discrimination  is  a  question  of  fact  determinable 
from  all  the  circumstances  of  the  case. —  Root  v.  L.  I.  R.  Co.,  114  N.  T. 
300,  21  N.  E.  403,  4  L.  R.  A.  331n. 

[15]    Ownership  of  freight  as  affecting  dnty  of  carrier. 

As  a  condition  of  giving  a  carload  rate,  carriers  may  require  that  the 
goods  shall  be  loaded  at  one  time  and  place,  that  but  a  single  bill  of 
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lading  shall  be  issued,  that  the  shipment  shall  be  from  one  consignor  to 
one  consignee ;  but,  when  goods  are  so  loaded  and  when  by  the  terms  of  sale 
they  become  the  property  of  the  consignee  upon  delivery  to  the  carrier, 
the  latter  has  no  right  to  inquire  whether  the  consignee  obtained  his 
title  from  one  or  several  owners.  If  carriers  accord  a  carload  rating  in 
case  the  consignor  is  the  ovmer,  they  should  extend  the  same  privilege 
when  the  consignee  is  the  owner. —  Buckeye  Buggy  Co.  v.  C.  G.  C.  & 
St.  L.  R.  Co.,  9  Inters.  Com.  E.  620. 

Whether  a  carrier  may  distinguish  between  a  forwarding  agent  and 
the  actual  owner  of  the  goods,  discussed  but  not  decided. —  Buckeye 
Buggy  Co.  v.  C.  C.  G.  &  St.  L.  R.  Co.,  9  Inters.  Com.  E.  620. 

Where  the  carrier  owns  the  commodity  it  transports,  and  so  is  in- 
different whether  its  profit  accrues  from  the  sale  or  the  transportation, 
the  only  remedy  available  to  the  independent  operator  is  to  secure  to  him 
a  reasonable  rate. —  McGrew  v.  Mo.  Pac.  R.  Co.,  8  Inters.  Com.  E.  630. 

Even  if  the  carrier  owns  the  commodities  it  transports,  it  can  extend 
itself  no  other  and  different  privileges  than  it  extends  to  every  other 
shipper. —  In  re  Grain  Rates  of  Chicago  0.  W.  R.  Co.,  7  Inters.  Com. 
E.  33. 

[16]    Devices   for   giving  preference. 

Discrimination  through  classification, —  see  post,  notes  [77]-[80]. 

Eebates  paid  in  the  guise  of  commissions  for  obtaining  business  are 
unlawful.—  U.  8.  v.  D.  L.  &  W.  R.  Co.,  152  Fed.  269. 

Any  device  by  which  the  net  amount  collected  by  the  carrier  from  the 
shipper  and  retained,  is  reduced  below  the  rate  given  in  the  published 
schedule,  is  a  rebate. —  U.  8.  v.  Chicago  d:  A.  R.  Co.,  148  Fed.  646. 

If  a  carrier  has  published  a  schedule  of  rates  to  points  beyond  its  own 
lines,  transportation  to  such  points  at  less  than  such  rates  is  an  unlawful 
rebate.—  U.  S.  v.  Standard  Oil  Co.,  148  Fed.  719. 

Phrase  "  by  any  device  whatever  "  in  the  Elkins  Act  interpreted  and 
applied. —  U.  S.  v.  Milwaukee  Refrig.  Co..  145  Fed.  1007,  142  Fed.  247. 

The  lawfulness  of  a  "  dummy "  transit  company  as  a  device  for  pro- 
curing rebates  in  violation  of  law. —  V.  8.  v.  Milwaukee  Refrig.  Co.,  142 
Fed.  247,  145  Fed.  1007. 

The  compression  of  cotton  by  a  railroad  cannot  be  used  to  effectuate  a 
disparity  in  rates  for  a  similar  transportation  service. —  Muskogee  Cluh 
V.  Mo.  E.  &  T.  R.  Co.,  12  Inters.  Com.  E.  356. 

A  carrier  may  not  grant  rebates  by  the  device  of  allowances  to  ele- 
vator owners  who  in  some  manner  return  a  portion  thereof  to  the  ship- 
pers.— Allowances  to  Elevators  hy  U.  Pac.  R.  Co.,  12  Inters.  Com.  E.  99. 
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Where  the  owner  of  the  grain  also  owns  the  elevators  with  which  the 
carrier  makes  an  arrangement  for  elevation  of  the  grain,  if  the  allowance 
involves  a  profit  over  the  actual  cost  of  the  service  rendered,  it  becomes  a 
rebate.  It  is  not  a  rebate  or  discrimination  where  the  allowance  does 
not  exceed  the  actual  cost. —  Allowances  to  Elevators  hy  U.  Pac.  R. 
Co.,  12  Inters.  Com.  E.  99. 

■'  Tap  line  allowances  "  are  equivalent  to  rebates  or  reductions  from 
the  published  rates. —  Central  Y.  P.  Assn.  v.  III.  Cent.  R.  Co.,  10  Inters. 
Com.  R.  505. 

Free  passes  given  to  shippers  on  accoimt  of  their  traffic  are  a  rebate 
or  device  resulting  in  discrimination. —  Milk  Prod.  P.  Assn.  v.  D.  L.  & 
Vf.  R.  Co.,  7  Inters.  Com.  E.  92. 

The  Interstate  Commerce  Commission  will  look  beyond  the  device  of  a 
development  or  other  subsidiary  company  in  which  the  carrier  or  its 
ovraers  hold  the  stock. —  In  re  Grain  Rates  of  Chicago  G.  W.  R.  Co.,  1 
Inters.  Com.  E.  33. 

To  bear  a  part  of  the  cartage  expense  of  one  shipper  and  not  of  another 
is  equivalent  to  a  rebate  to  the  former. —  Hezel  M.  Co.  v.  St.  L.  A.  & 
T.  H.  R.  Co.,  2  Inters.  Com.  E.  571,  3  Inters.  Com.  E.  YOl,  5  I.  C.  C. 
E.  57. 

Arbitrary  differentials  resulting  in  discriminations  are  unlawful. — 
Toledo  Prod.  Exch.  &  E.  Kemhle  v.  L.  8.  &  M.  S.  R.  Co.,  2  Inters.  Com. 
E.  492,  569,  3  Inters.  Com.  E.  830,  5  I.  C.  C.  E.  166. 

The  method  of  rate  making  used  by  the  carrier  must  not  afford  a  cover 
for  discrimination  and  injustice. —  N.  Y.  Prod.  Exch.  v.  N.  Y.  C.  & 
H.  R.  Co.,  2  Inters.  Com.  E.  13,  28,  553,  3  I.  C.  C.  E.  137. 

Commissions  paid  to  soliciting  agents,  when  divided  with  the  shippers, 
are  equivalent  to  a  rebate. —  In  re  Underhilling,  1  Inters.  Com.  E.  813, 
1  I.  C.  C.  E.  633. 

A  carrier  cannot  discriminate  between  shippers  by  arbitrary  tests  or 
lines  of  demarcation. —  Providence  Coal  Co.  v.  Providence  t&  W.  Goal 
Co..  1  Inters.  Com.  E.  316,  363,  1  I.  C.  C.  E.  86. 

[17]    Intent  of  carrier. 

An  intent  to  give  or  receive  a  preference  in  violation  of  Elkins  Act, 
§  1,  is  shown  by  a  conscious,  intentional  doing  of  that  which  the  law  pro- 
hibits.— Chicago,  B.  &  Q.  R.  Co.  v.  V.  8.,  157  Fed.  830. 

In  the  case  of  an  equivocal  act  which  is  unlawful  if  so  intended,  but 
not  otherwise,  or  which  is  claimed  to  have  been  accidental,  casual,  or 
through  mistake,  evidence  of  unconnected  but  similar  facts  is  always  ad- 
missible to  show  intent  or  system,  or  rebut  accident. —  TJ.  8.  v.  Milwaukee 
Refrig.  Transit  Co.,  142  Fed.  247,  145  Fed.  1007. 
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[18]    Pnblic  rigbt  not  affected  by  private  agreements. 

The  public  right  to  a  just  relation  of  rates  cannot  be  abridged  or  en- 
larged by  agreements  between  carriers  with  each  other,  nor  by  promises 
made  to  shippers. —  Commercial  Club  v.  Oh.  &  N.  W.  R.  Co.,  1  Inters. 
Com.  E.  387. 

An  agreement  entered  into  by  a  carrier  for  the  purpose  of  developing 
traffic,  whether  improvident  or  not,  cannot  be  permitted  to  result  in 
discrimination. —  Millc  Prod.  P.  Assn.  v.  D.  L.  &  W.  R.  Co.,  7  Inters. 
Com.  E.  92. 

[19]    liowest  rate  given  shonld  be  the  standard. 

Granting  of  rebates  as  evidence  that  rates  rebated  from  are  unneces- 
sarily highy^see  ante,  §  26,  note  [36]. 

While  it  may  be  true  that  a  local  railway's  share  of  an  interstate 
rate  may  not  be  a  legitimate  basis  on  which  a  state  railroad  commission 
can  establish  and  enforce  a  purely  local  rate,  yet  whenever,  under  the 
guise  or  pretense  of  a  rebilling  rate,  some  merchants  are  given  a  low 
local  rate,  the  Interstate  Commerce  Commission  is  justified  in  making 
that  the  rate  for  all,  and  is  not  bound  to  inquire  whether  it  furnishes 
adequate  return  to  the  railroad  company. —  Alabama  &  Y.  R.  Co.  V. 
Miss.  R.  R.  Commission,  203  TJ.  S.  496,  27  Sup.  Ct.  E.  (U.  S.)  163. 

No  rate  can  possibly  be  reasonable  that  is  higher  than  anybody  else 
has  to  pay.—  U.  8.  v.  Chicago  &  A.  R.  Co.,  148  Fed.  646. 

If  a  railroad  choses  to  establish  as  to  a  certain  favored  class,  a  rate 
so  low  as  to  be  unremunerative,  justice  demands  and  the  law  will 
require,  that  the  rate  be  granted  to  all  alike. —  Alabama  &  Y.  R.  Co.  v. 
R.  R.  Commission,  86  Miss.  667,  38  So.  356. 

The  fact  that  another  was  charged  less  is  material  evidence  tending 
to  show  that  the  smaller  charge  was  a  reasonable  one. —  Great  Western 
R.  Co.  v.  Sutton,  L.  E.  4  H.  L.  226. 

[20]    Payment  of  rebate  to  person  other  than  shipper. 

That  rebates  are  paid  to  some  one  other  than  the  shipper  is  imma- 
terial.— U.  8.  V.  D.  L.  &  W.  R.  Co.,  152  Fed.  269, 

[21]    Statutes    forbidding    discriminations  —  Validity. 

Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
What  statutes  regulating  rates  amount  to  a  regulation  of  interstate 
commerce, — -see  ante,  §  25,  note  [14]. 

The  Interstate  Commerce  Act  is  not  unconstitutional  as  depriving 
shippers  of  a  natural  right  to  make  a  private  or  secret  contract  for  as 
advantageous  a  freight  rate  as  they  can  obtain.  No  shipper  has  such  a 
right.—  U.  8.  V.  Standard  Oil  Co.,  155  Fed.  305. 
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It  being  settled  that  Congress  has  authority  to  require  that  railroad 
rates  shall  be  uniform,  it  necessarily  follows  that  to  preserve  uniformity 
Congress  may  prohibit  the  doing  of  any  act  or  thing  whatever  by  any 
person  or  corporation  calculated  to  impair  uniformity,  and  may  enforce 
such  prohibitions  by  such  penal  provisions  as  it  deems  requisite. — 
U.  'S.  V.  Standard  Oil  Co.,  155  Fed.  305. 

An  act  forbidding  "  all  discriminations  "  in  rates,  with  no  qualifying 
word  like  "  unjust ",  is  unconstitutional. —  Chicago  &  A.  R.  Co.  v. 
People,  67  111.  1. 

An  act  to  prevent  discriminations,  etc.,  by  express  companies  is  valid. 
—  Adams  Exp.  Co.  v.  State,  161  Ind.  328,  67  N.  E.  1033. 

[22]    Declaratory  of  common  lav. 

Discriminations  based  on  amount  shipped  unlawful  at  comm,on  law, 

—  see  post,  note   [44]. 
Construction  of  statutes  declaratory  of  common  law, —  see  ante,  §  1, 

note  [31a]. 
Statutes  requiring   charging  of  reasonable  rates  merely  declaratory 

of  common  law, —  see   ante,  §  26,  note  [1]. 

The  provision  in  the  Constitution  of  Colorado  that  "  no  undue  or 
unreasonable  discrimination  shall  be  made  in  charges  or  facilities  for 
transportation  of  freight  or  passengers  within  this  state,  imposes  no 
greater  obligation  on  a  carrier  than  the  common  law  imposed. —  Atchi- 
son, T.  &  8.  R.  Co.  V.  D.  £  N.  0.  R.  Co.,  110  F.  S.  667,  4  Sup.  Ot. 
R  (U.  S.)  185. 

The  Interstate  Commerce  Act,  in  so  far  as  it  forbids  unjust  or  un- 
reasonable rates,  is  an  express  legislative  adoption  of  the  principles  of 
the  common  law,  which  obliged  a  carrier  to  carry  for  all,  without 
unjust  or  unreasonable  discrimination  either  in  charges  or  in  the 
facilities  for  actual  transportation. —  Tift  v.  So.  R.  Co.,  123  Fed.  789. 

Section  4  of  the  North  Carolina  Act  as  to  discriminations,  etc.,  is  con- 
strued as  simply  declaratory  of  the  common  law,  and  hence  does  not 
require  a  railroad  to  give  one  express  company  the  same  facilities  it 
gives  another. —  Atlantic  Exp.  Co.  v.  Wilmington  &  W.  R.  Co.,  Ill 
N.  C.  463,  16  S.  E.  393,  18  L.  R.  A.  393. 

[23]    Construotion  of  terms. 

General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]._ 
Statute  providing  penalties  for  unjust  discrimination  construed  as 

penal, —  see  ante,  §  1,  note  [35]. 

The  term  "  a  like  kind  of  traffic,"  as  used  in  Interst.  Com.  Act,  §  2, 
does  not  mean  traffic  that  is  ■  identical,  but  that  is  of  "  a  like  kind " 
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with  other  freight  in  the  elements  of  a  fair  and  just  classification. — 
N.  Y.  Board  of  Trade  v.  Pa.  R.  Co.,  2  Inters.  Com.  E.  660,  734,  755, 
800,  4  I.  0.  C.  li.  447. 

[24]    Effect  on  prior  contracts. 

An  act  of  the  Illinois  Legislature  forbidding  unjust  discriminations, 
etc.,  does  not  interfere  with  or  abrogate  prior  contracts  fairly  made. — 
Chicago  &  A.  R.  Co.  v.  C.  V.  &  W.  Coal  Co.,  79  111.  121. 

The  provisions  of  the  Interstate  Commerce  Act  forbidding  discrimi- 
nations, etc.,  apply  to  contracts  made  before  the  passage  of  the  Act, 
and  forbid  the  execution  of  contracts  for  rates  discriminatory  under 
the  Act— Southern  Wire  Co.  v.  St.  L.  Bridge  &  T.  Co.,  38  Mo. 
App.  191. 

[25]    Determination   of   comparative   reasonableness    of  rates  —  In 
general. 

Whether  rates  are  discriminatory  is  a  question  of  fact, —  see  ante, 

note  [14]. 
Secrecy  of  a  rate  not  the  test  of  its  lawfulness, —  see  ante,  note  [12]. 
Dissimilarity    of   circumstances   and   conditions   as   justification   for 

disparities  in  rates, —  see  post,  notes  [32]-[57]. 
Determination  as  to  discriminations  through  classification, —  see  post, 

note  [79]. 
Burden  of  proof  as  to  discriminatory  acts, —  see  post,  note  [85]. 
Where  two   routes  exist  the  rate  over  shorter  route  the  reasonalble 

rate, —  see  also,  ante,  §  26,  note  [37]. 
Published   rates    the   standard   of   reasonableness, —  see    ante,    §    28, 

note   [13]. 
Power   of    Commission   to   determine    as    to   rates, —  see   post,    §    49, 

notes  [6]-[12]. 
Matters  to  he  considered  in  determining  as  to  reasonableness  of  rates, 

—  see  also  post,  §  49,  notes  [38] -[71]. 

Where  a  coal  company  owned  by  a  railroad  purchases  coal  at  the 
mines  or  breakers,  under  a  contract  fitxing  the  price  to  the  vendor  on 
the  basis  of  a  percentage  of  the  average  price  received  at  tidewater  in 
another  state,  the  Interstate  Commerce  Commission  may  inquire  into 
the  manner  in  which  the  transaction  was  carried  on  and  compel  the 
testimony  of  witnesses,  and  the  production  of  contracts,  with  view  to 
ascertaining  whether  this  transaction  was  the  means  whereby  the  rail- 
roads gave  preferential  rates  to  the  coal  companies. —  Interst.  Com. 
Commission  v.  Baird,  194  U.  S.  25,  24  Sup.  Ct.  R.  (U.  S.)  563. 

In  determining  whether  a  given  rate  is  discriminative,  conditions 
abroad  as  well  as  at  home,  and  the  interests  of  all  classes  and  not  of 
a  single  class  should  be  considered. —  Texas  S  P.  B.  Co,  v.  Interst. 
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Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E.  (U.  S.)  666;  Export 
&  Domestic  Rates,  8  Inters.  Com.  K.  214. 

Questions  of  unjust  discrimination  or  undue  preference  must  be 
treated  broadly  and  practically.  The  carrier's  business  is  one  which 
involves  so  many  considerations,  and  the  necessity  for  taking  account. 
of  so  many  conditions  and  factors,  that  questions  of  this  kind  cannot 
be  decided  by  any  process  of  mere  arithmetic  or  mathematical  calcula- 
tion, and  do  not  admit  of  any  rigidly  theoretical  rules  in  their  solution. 
—  Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  73  Fed.  409. 

That  the  cost  of  delivering  freight  to  the  carrier  for  transportation 
varies  with  different  stations  is  immaterial  where  the  issue  is  as  to  the 
reasonableness  of  rates  from  such  stations. —  Chicago  P.  P.  Cov.  Co.  v. 
Ch.  &  N.  W.  R.  Co.,  8  Inters.  Com.  E.  316. 

Eelative  distance,  cost  of  service,  volume  of  business,  competition  of 
rail  and  water  ways,  ocean  service,  terminal  facilities,  storage  capacity, 
are  elements  of  importance  in  determining  the  relative  reasonableness 
of  rates  on  shipments  from  interior  points  to  seaboard  cities. —  Boston 
Chamber  of  Commerce  v.  L.  8.  &  M.  8.  R.  Co.,  1  Inters.  Com.  E.  354, 
391,  462,  604,  754,  1  I.  C.  C.  E.  438. 

Where  limited  tickets  are  not  in  form  a  lowering  of  the  rates,  but  a 
lower  rate  for  a  poorer  service,  the  court  will  look  beyond  the  terms  of 
the  ticket  to  the  circumstances  of  the  transaction,  to  see  if  there  has 
been  an  actual  lowering. —  Edson  v.  8o.  Pac.  R.  Co.,  144  Cal.  182,  77 
Pac.  894. 

[26]    Circnmstances  of  each  case  must  determine. 

Questions  of  alleged  discrimination  arising  under  a  practice  of 
partial  or  absolute  free  cartage,  or  growing  out  of  the  existence  of 
side-tracks  to  shippers'  doors,  must  depend  largely  for  solution  on  the 
particular  circumstances  of  each  case. —  Hezel  M.  Co.  v.  St.  L.  A.  & 
T.  H.  R.  Co.,  2  Inters.  Com.  E.  571,  3  Inters.  Com.  E.  701,  5  I.  0.  C. 
E.  57. 

[27]    Reasonableness   of  rates   in  themselves   material. 

That  a  higher  rate  is  not  unreasonable  in  itself  does  not  prevent  its 
being  discriminative. —  8amuels  v.  L.  &  N.  R.  Co.,  31  Fed.  57. 

The  reasonableness  of  rates  in  themselves  is  a  matter  material  to  the 
issue  raised  by  a  charge  that  the  relation  between  such  rates  and  rates 
in  another  part  of  "the  country  is  unduly  prejudicial  to  those  using  the 
former.—  Freight  Bureau  v.  C.  N.  0.  &  T.  P.  R.  Co.,  6  Inters.  Com. 
E.  195. 

[28]    Comparisons  -with  other  rates. 

Through  rates  as  standard  for  determining  reasonableness  of  local 
rates. —  see  post,  note  [71]. 
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Through  rate  not  basis  for  determining  whether  local  rate  violates 
long  and  short  haul  rule, —  see  ante,  §  36,  note  [22]. 

The  questions  of  unjust  discrimination,  under  Interst.  Com.  Act,  §  2, 
or  undue  preference,  under  §  3,  often,  if  not  always,  involve  a  contrast- 
ing of  the  rates  to  other  places  and  persons,  ainoe  those  sections  involve 
the  question  of  relative  rates,  with  all  their  elements. —  Interst.  Com. 
Commission  V.  L.  £  B.  Co.,  73  Fed.  409. 

Where  two  railroads  operating  connecting  lines  unite  in  making  a 
joint  through  tariff,  they  form  for  the  purpose  of  that  transportation 
practically  a  new  and  independent  route.  The  making  of  a  joint  rate 
is  not  compulsory,  but  if  they  do  make  one,  the  through  tariff  on  the 
joint  line  is  not  the  standard  by  which  the  separate  tariff  of  either 
company  is  to  be  measured. —  Chicago  &  N.  W.  R.  Co.  v.  Osborne,  52 
Fed.  912,  revg.  s.  c.  48  Fed.  49,  certiorari  denied,  146  U.  S.  341,  13 
Sup.  Ct.  E.  (U.  S.)  281. 

Where  the  reasonableness  of  rates  is  in  question,  comparison  may  be 
made,  not  only  with  rates  on  another  line  of  the  same  carrier,  but  also 
■with  those  on  the  lines  of  other  and  distinct  carriers. —  Freight  Bureau 
V.  C.  N.  0.  &  T.  P.  B.  Co.,  6  Inters.  Com.  E.  195. 

The  comparison  of  rates  on  one  road  or  line  with  those  on  another 
for  the  purpose  of  determining  the  reasonableness  of  either,  is  valuable 
only  to  the  extent  of  the  similarity  of  circumstances  and  conditions 
attending  the  transportation  in  the  two  cases. —  Freight  Bureau  v.  C. 
N.  0.  &  T.  P.  B.  Co.,  6  Inters.  Com.  E.  195. 

In  determining  the  relative  reasonableness  of  a  rate  markedly  grouped, 
it  may  not  fairly  be  compared  with  the  rate  per  ton  per  mile  from  that 
station  of  the  group  which  is  farthest  from  the  destination,  but  only 
with  the  rate  from  that  station  which  is  the  average  distance  of  all 
the  srtations  in  the  group  from  the  place  of  destination. —  Delaware 
Grange  v.  N.  Y.  P.  &  N.  B.  Co.,  3  Inters.  Com.  E.  828,  5  I.  C.  C. 
E.  161. 

Where  a  carrier  has  in  good  faith  adopted  a  rate  not  unreasonable  in 
itself,  though  exceptional,  but  forced  upon  it  by  the  necessity  of 
meeting  a  rate  made  by  a  railroad  not  subject  to  control  by  the  same 
commission,  such  rate  is  not  a  fair  basis  of  test  of  the  reasonableness 
of  other  rates  of  such  carrier. —  Business  Men's  Assn.  v.  Ch.  St.  P.,  M. 
<e  0.  B.  Co.,  2  Inters.  Com.  E.  41,  2  I.  C.  C.  E.  52. 

[29]    Distance  or  mileage   as  factor. 

In  determining  questions  as  to  discriminations  or  undue  preference 
in  rates,  under  Interst.  Com.  Act,  §§  2,  3,  mileage  is  a  circumstance 
to  be  considered  along  with  many  others,  but  is  neither  decisive  nor 
the  most  important. —  Interst.  Com.  Commission  v.  L.  &  N.  E.  Co., 
73  Fed.  409. 
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The  comparative  reasonableness  of  rates  from  a  shipping  point  to 
two  markets,  so  far  as  distance  is  controlling,  should  be  tested  by  dis- 
tance over  the  shortest  available  routes,  rather  than  those  over  which 
the  traffic  is  or  may  be  actually  carried. —  Ghamher  of  Commerce  v.  Gh. 
M.  &  8t.  P.  B..  Go.,  7  Inters.  Com.  K.  481. 

It  is  proper  for  a  carrier,  within  reasonable  limits,  to  accept  less 
per  ton  per  mile  upon  long  hauls  than  upon  short  ones  and  to  widen  the 
disparity  between  such  rates  as  the  difference  in  distance  increases. — 
Golorado  F.  &  I.  Co.  v.  So.  Pac.  Co.,  6  Inters.  Com.  E.  488. 

Distance  or  mileage  is  by  no  means  the  only,  or  in  many  cases  the 
mosit  important,  factor  in  rate  making,  but,  other  things  being  equal, 
it  is  a  circumstance  of  great,  if  not  controlling  weight. —  Freight 
Bureau  v.  C.  N.  0.  S  T.  P.  R.  Co.,  6  Inters.  Com.  E.  195. 

Charges  for  distances  greatly  dissimilar  need  not  be  proportioned  to 
the  relative  distances. —  Eau  Claire  v.  Ch.  M.  &  St.  P.  R.  Co.,  3  Inters. 
Com.  E.  174,  314,  4  Inters.  Com.  E.  65,  5  I.  C.  C.  E.  264. 

The  principle  that  the  rate  per  ton  per  mile  that  can  be  justly 
charged  should  decrease  with  the  distance  cannot  be  invoked  to  over- 
throw a  system  of  grouped  rates  made  necessary  by  physical  conditions. 
—  Manufacturers'  Union  v.  M.  &  St.  L.  R.  Co.,  1  Inters.  Com.  E.  483, 
630,  2  Inters.  Com.  E.  228,  302,  3  Inters.  Com.  E.  115,  4  I.  C.  C.  E.  79. 

[30]    Relations  between   carrier  and  shipper  relevant. 

Animosity  between  a  carrier  and  a  shipper  may  be  proved  by  the 
latter  to  show  the  former  wrongfully  discriminated  against  him. — 
Houston,  E.  &  W.  T.  R.  Co.  v.  Campbell,  91  Tex.  551,  45  S.  W.  2,  43 
L.  E.  A.  225n. 

[31]    Consideration  of  contracts. 

Where  coal  companies  which  had  organized  a  competing  line  to  tide- 
water made  contracts  with  the  railroads  for  the  purchase  of  the  col- 
lieries by  the  railroad  companies,  which  resulted  in  the  abandonment 
of  the  proposed  competing  line,  the  contracts  are  relevant  evidence 
bearing  on  the  manner  in  which  rates  are  fixed,  and  their  production 
may  be  compelled. —  Interst.  Com.  Commission  v.  Baird,  194  U.  S.  25, 
24  Sup.  Ct.  E.  (U.  S.)  563. 

[32]    Dissimilarity    of   oircnmstances   and   conditions   as   justifica- 
tion —  In  general. 

Dissimilarity  as  justifying  discriminations  in  facilities  and  service, — 

see  post,  §  32,  note  [6]. 
Dissimilarity  of  circumstances  as  justification  for  violations  of  long 

and  short  haul  rule, —  see  post,  §  36,  notes  [24]-[35]. 
Cost  of  carrying  as  justifying  violations  of  long  and  short  haul  rule, 

—  see  post,  §  36,  note  [26]. 

Merely  because  rates  to  one  point  would  ordinarily  be  less  than  rates 
to  another,  it  does  not  follow  that  the  rates  to  the  one  may  be  mad© 
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SO  low  and  to  the  other  so  high  as  to  utterly  exclude  the  latter  from 
any  share  of  the  traffic  originating  on  the  line. —  Interst.  Com.  Com- 
mission V.  L.  &  N.  B.  Co.,  118  Fed.  613. 

Substantially  dissimilar  conditions  justify  a-  dissimilarity  in  rates 
but  will  not  justify  every  discrimination  which  a  railroad  chooses  to 
make. —  Interst.  Com.  Commission  v.  T.  &  P.  B.  Co.,  57  Fed.  948,  aifg. 
52  Fed.  187;  revd.  on  other  grounds,  162  U.  S.  197,  16  Sup.  Ct.  E. 
(TJ.  S.)  666. 

To  render  a  discrimination  unlawful,  a  preference  given  to  one  person 
over  another  must  be  contemporaneous  and  under  substantially  similar 
conditions. —  Cowan  v.  Bond,  39  Fed.  54. 

That  the  favored  shippers  have  no  vested  rights  in  them,  but  that  they 
may  be  withdrawn  at  the  pleasure  of  the  carrier,  does  not  excuse  undue 
discriminations. —  Bed  Bock  F.  Co.  v.  B.  &  0.  B.  Co.,  11  Inters.  Com. 
E.  438. 

Substantially  dissimilar  circumstances  and  conditions  may  justify  a 
difference  in  the  scale  of  rates  to  various  points. — Aherdeen  Commercial 
Assn.  V.  MoUle  &  0.  B.  Co.,  10  Inters.  Com.  E.  289. 

That  business  was  done  in  that  particular  way  for  many  years  before 
the  Interstate  Commerce  Act  was  passed,  does  not  legalize  a  practice 
amounting  to  unjust  discrimination. —  Stone  v.  Detroit,  O.  H.  &  M.  B. 
Co.,  2  Inters.  Com.  E.  152,  185,  3  Inters.  Com.  E.  60,  3  I.  C.  C.  E.  613. 

Under  a  Pennsylvania  statute  forbidding  discrimination,  in  order  to 
entitle  a  shipper  to  recover  for  discrimination  in  rates,  it  must  appear 
that  the  discrimination  was  made  for  a  like  service  and  under  conditions 
alike  in  all  material  respects,  and  the  burden  of  proof  is  on  the  plaintiff. — 
Paine  v.  Pa.  B.  Co.,  7  Kulp  (Pa.)  187. 

A  threat  by  the  owner  of  collieries  that  if  he  is  not  given  a  less  rate 
than  is  given  other  collieries,  he  will  build  a  railway  of  his  own,  does  not 
justify  the  giving  of  a  lower  rate. —  Harris  v.  CocTcermouth  B.  Co.,  3  C. 
B.  (N.  S.)  693. 

[33]    What  constitutes  dissimilarity  in  general. 

The  B.  &  O.  E.  Co.  transported  freight  consigned  to  one  party  in  Pitts- 
burg for  a  given  sum  and  paid  for  the  carting  of  the  same  to  his  ware- 
house, but  charged  another  party  the  same  amount  for  transportation  to 
the  depot  merely.  The  former  party  had  sidetrack  connections  with 
another  road  and  could  obtain  transportation  directly  to  his  warehouse 
for  the  amount  charged  by  the  B.  &  O.,  but  the  latter  party  had  no  such 
connection  and  was  obliged  to  pay  his  own  cartage,  over  whichever  line 
the  freight  was  sent. —  Held,  that  these  facts  did  not  show  such  a  dif- 
ference in  circumstances  and  conditions  as  would  justify  the  paying  the 
cartage  for  one  shipper  and  refusing  to  do  a  like  service  for  the  other. — 
Wight  v.  U.  S.,  167  U.  S.  512,  17  Sup.  Ct.  E.  (U.  S.)  822. 
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The  carrying  of  goods  of  one  shipper  in  carload  lots  and  the  carrying 
of  goods  which  a  forwarding  agent  receives  in  less  than  carload  lots  from 
various  shippers  and  combines  into  carload  lots,  are  not  like  and  con- 
temporaneous services,  and  the  carrier  is  not  prohibited  by  Inters.  Com. 
Act,  §§  2,  3,  from  charging  more  for  the  latter  than  for  the  former 
service. —  Lindquist  v.  Grand  Trunk  W.  R.  Co.,  121  Fed.  915. 

The  phrase  "  under  substantially  similar  circumstances  and  conditions  " 
refers  only  to  the  matters  of  carriage. —  Capital  C.  G.  Co.  v.  Central  V. 
R.  Co.,  11  Inters.  Com.  R.  104. 

The  "  circumstances  and  conditions  "  surrounding  a  shipment  are  the 
same  when  the  consignor  is  the  actual  owner  of  the  entire  carload  as 
when  the  consignee  is  such  owner. —  BucUeye  Buggy  Co.  v.  C.  C.  C.  & 
St.  L.  R.  Co.,  9  Inters.  Com.  E.  620. 

Transporting  a  private  car  of  a  commercial  salesman  is  not  a  service 
substantially  similar  to  transporting  a  private  car  of  a  pleasure  party. — 
Carr  v.  No.  Pac.  R.  Co.,  9  Inters.  Com.  E.  1. 

An  export  rate  is  not  made  under  similar  circumstances  and  conditions 
with  a  domestic  rate. —  Kemhle  v.  Boston  &  A.  B.  Co.,  8  Inters.  Com. 
R.  110. 

The  English  interpretation  of  what  constitutes  substantially  similar 
circumstances  and  conditions  is  not  wholly  applicable  to  American  trans- 
portation.—  R.  R.  Commission  of  Ga.  v.  Clyde  8s.  Co.,  4  Inters.  Com. 
R.  120,  5  I.  C.  C.  R.  324. 

In  passenger  transportation  the  wordsi  ''  under  substantially  similar 
circumstances  and  conditions  "  relate  to  the  nature  and  character  of  the 
service  and  not  to  the  social,  political  or  business  affiliations  of  the  pas- 
sengers.—  In  re  Boston  &  M.  R.  Co.,  3  Inters.  Com.  E.  YIY,  5  I.  C.  C. 
R.  69. 

Differences  in  the  social,  political  and  financial  standing  of  passengers 
do  not  make  their  transportation  not  "  under  substantially  similar  cir- 
cumstances and  conditions."— 7n  re  Boston  &  M.  R.  Co.,  3  Inters.  Com. 
R.  717,  5  I.  C.  C.  R.  69. 

Where  a  railway  enters  into  a  contract  whereby  a  shipper  is  permitted 
to  erect  a  warehouse  on  railroad  property  for  the  reception,  storage  and 
shipment  of  grain  at  a  certain  station,  the  shipper  to  charge  only  com- 
pensatory commission  for  the  storage  and  delivery  of  grain  from  said 
warehouse,  and  the  railway  agrees  to  carry  the  grain  of  the  shipper  in 
not  less  than  carload  lots  at  a  rate  less  than  that  charged  transient  ship- 
pers, there  is  no  unjust  discrimination,  as  there  is  not  a  like  service  in 
both  cases,  under  substantially  like  circumstances  and  conditions. — 
America  Central  Ins.  Co.  v.  Ch.  &  A.  R.  Co.,  74  Mo.  App.  89. 

A  railroad  entered  into  a  contract  to  carry  coal  to  a  manufactory  for 
a  certain  rate,  the  manufacturing  company  being  bound  to  take  a  certain 


§  31. j  Unjust  Disceimixation.  269 

number  of  tons  per  day.  It  appeared  that  the  railroad  received  a  quan- 
tity of  freight  from  the  factory.  A  coal  dealer,  established  in  business 
subsequent  to  the  making  of  the  contract,  was  charged  a  greater  rate 
for  coal. —  Held,  that  the  conditions  of  the  shipments  were  not  substan- 
tially alike  so  that  the  difference  in  rate  made  an  undue  discrimination 
within  the  meaning  of  the  statute  of  Pennsylvania  providing  that  there 
should  be  no  discrimination  in  rates  "  for  a  like  service  from  the  same 
place,  upon  like  conditions  and  under  similar  circumstances." — Hoover 
V.  Pa.  E.  Co.,  156  Pa.  220,  27  Atl.  282,  22  L.  E.  A.  263. 

One  carload  of  lumber  is  "  like  "  another. — N.  Y.  T.  &  M.  E.  Co.  v. 
Gallaher,  79  Te3.  685,  15  S.  W.  694. 

The  words  "  under  similar  circumstances  "  are  used  not  with  reference 
to  what  the  parcels  contain,  or  their  ownership,  but  the  parcels  themselves 
and  their  conveyance. —  Great  Western  E.  Co.  v.  Sutton,  L.  K.  4  H.  L. 
226. 

[34]    Wliat  difference  in  circnmstances  justifies. 

What  dissimilarity  in  "  circumstances  and  conditions "  makes  dif- 
ferences in  rates  not  discriminatory. —  Brewer  v.  Central  of  Oa.  E.  Co., 
84  Fed.  258. 

Dissimilarity  in  circumstances  as  warranting  differences  in  rates. — 
Bighee  &  W.  E.  P.  Co.  v.  Mobile  &  0.  E.  Co.,  60  Fed.  545. 

There  must  be  reasonable,  just  and  appreciable  differences  in  conditions 
before  a  difference  in  rates  can  be  allowed. —  Louisville  &  N.  E.  Co.  v. 
Commonwealth,  108  Ky.  628,  22  Ky.  L.  E.  328,  57  S.  W.  508. 

[35]    Determination  of   question. 

It  is  for  the  Interstate  Commerce  Commission  to  determine  whether, 
in  given  cases,  the  services  rendered  were  like  and  contemiwraneous 
whether  the  respective  traffic  was  of  a  like  kind,  and  whether  the  trans- 
portation was  under  substantially  similar  conditions. —  Texas  &  P.  E. 
Co.  v.  Interst.  Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E.  (U.  S.) 
666,  revg.  s.  c.  57  Fed.  48,  affg.  s.  c.  52  Fed.  187. 

Whether  circumstances  and  conditions  of  carriage  have  been  substan- 
tially similar  or  otherwise  are  questions  of  fact  depending  on  the  matters 
proved  in  each  case. —  Interst.  Com.  Commission  v.  Ala.  Mid.  E.  Co., 
168  U.  S.  144,  18  Sup.  Ct.  E.  45,  affg.  74  Fed.  715,  69  Fed.  227;  Missouri 
Pac.  E.  Co.  V.  Tex.  &  P.  E.  Co.,  31  Fed.  862,  4  Inters.  Com.  E.  434; 
Phillips  Co.  V.  L.  &  N.  E.  Co.,  8  Inters.  Com.  E.  93. 

[36]    Dissimilarity   created  by  carriers  themselves. 

That  one  of  the  defendants  originated  the  competition  does  not  require 
that  it  should  not  be  considered,  but  is  immaterial.  A  contrary  con- 
struction would  discourage  competition,  which  the  Interstate  Commerce 
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Commission  Act  was  intended  to  foster. —  Interst.  Com.  Commission  v. 
Ch.  G.  W.  R.  Co.,  141  Fed.  1003. 

Carriers  cannot  create  the  conditions  by  which  they  seek  to  justify 
their  rates. —  Mayor  of  Tifton  v.  L.  &  N.  R.  Co.,  9  Inters.  Com.  E.  160. 

Carriers  cannot  create  dissimilarity  of  conditions  of  competition 
simply  by  agreeing  to  compete  at  one  point,  and  not  to  compete  at  the 
other. —  Holdzkom  v.  Mich.  Cent.  R.  Co.,  9  Inters.  Com.  E.  42. 

A  railroad  must  not  create  a  disability  for  the  sake  of  obtaining  a 
differential. —  The  Canadian  Pac.  Pass.  Differentials,  8  Inters.  Com. 
E.  71. 

Differences  in  circumstances  and  conditions  of  transportation  that  are 
of  the  carrier's  own  creation  or  connivance,  or  which  it  might  have 
avoided  by  reasonable  effort,  do  not  justify  inequalities  in  rates. —  Rice 
V.  W.  N.  Y.  &  P.  R.  Co.,  1  Inters.  Com.  E.  717,  792,  795,  811,  2  Inters. 
Com.  E.  298,  4  I.  C.  C.  E.  131. 

A  carrier  cannot  create  artificial  differences  in  market  conditions,  by 
an  arbitrary  differential  in  rates,  whereby  the  products  of  different  sec- 
tions may  be  arbitrarily  assigned  to  particular  markets. —  Southern  R. 
Co.  V.  Atlanta  Stove  Worhs,  128  Ga.  207,  57  S.  E.  429. 

[37]    Whether  competition  may  be  considered. 

See,  also,  post,  §  32,  note  [10]. 

Competition  as  justifying  violations  of  long  and  short  haul  rule, —  see 
post,  §  36,  notes,  [31]-r35]. 

In  fixing  their  rates  carriers  may  take  into  account  competition  by 
other  carriers,  provided  only  that  the  competition  is  genuine  and  not  a 
pretense. —  Interstate  Com:  Commission  v.  Ch.  G.  W.  R.  Co.,  209  U.  S. 
108,  28  Sup.  Ct.  E.  (U.  S.)  493,  affg.  s.  c.  141  Fed.  1003. 

Competition  which  affects  rates  and  routes  of  traffic  is  a  factor  in  de- 
termining whether  conditions  are  similar  and  a  rate  is  discriminative. 
If  a  dissimilarity  exists,  the  question  remains  whether  it  is  so  great  as 
to  justify  the  discrimination  alleged. —  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Interst.  Com.  Commission,  181  U.  S.  1,  21  Sup.  Ct.  R.  (U.  S.)  516,  revg. 
s.  c.  99  Fed.  52. 

Competition  between  rival  lines  is  not  a  factor  to  be  considered  in 
applying  Interst.  Com.  Act,  S  2.  The  phrase  "  under  substantially 
similar  circumstances  and  conditions,"  as  used  in  this  section,  does  not 
include  competition  between  rival  routes  but  only  the  circumstances  of 
carriage. —  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  168  U.  S. 
144,  18  Sup.  Ct.  E.  CTJ.  S.)  45,  affg.  s.  c.  74  Fed.  715,  69  Fed.  227. 

For  a  carrier  to  protect  himself  against  the  physical  disadvantages  it 
is  under,  in  competition  with  its  rivals,  is  not  an  unlawful  discrimina- 
tion, if  it  be  not  used  as  a  colorable  device  to  evade  the  statute. — 
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Detroit,  G.  H.  .&  M.  R.  Co.  v.  Interst.  Com.  Commission,  74  Fed.  803, 
i-evg.  s.  c.  57  Fed.  1005,  affd;  affd.  167  U.  S.  633,  17  Sup.  Ct.  R.  (U.  S.) 
986. 

That  a  lower  rate  is  charged  from  a  more  distant  point  by  reason  of 
competition  between  routes  is  one  of  the  "  circumstances  and  conditions  " 
which  may  be  considered,  under  Interst.  Com.  Act,  §§  2,  3. —  Interst. 
Com.  Commission  v.  L.  &  N.  R.  Co.,  73  Fed.  409. 

"  Commercial  necessity  "  should  be  taken  into  account  in  determining 
whether  rates  are  discriminatory. —  State  v.  Minneapolis  &  St.  L.  R.  Co., 
>S0  Minn.  191,  83  N.  W.  60;  affd.  186  U.  S.  257,  22  Sup.  Ct.  R.  (U.  S.) 
900. 

Access  to  a  competing  route  may  be  considered  in  deciding  whether  a 
lower  rate  to  the  shipper  who  has  it,  is  an  undue  preference. —  Phipps  v. 
London  &  N.  W.  R.  Co.,  1892,  2  Q.  B.  D.  229. 

[38]    When  competition  exists. 

The  competition  of  one  transportation  line  cannot  be  said  to  meet  that 
of  another,  for  the  carriage  of  traffic  from  any  particular  locality,  unless 
the  one  line  could  perform  the  service  if  the  other  did  not. —  Behhner 
V.  L.  &  N.  R.  Co.,  83  Fed.  898,  revg.  s.  o.  71  Fed.  835 ;  revd.  on  other 
grounds,  175  U.  S.  648. 

When,  a  few  years  ago,  the  railroad  rates  to  Montgomery  were  higher 
than  they  now  are,  actual  and  active  water-route  competition  by  the 
Alabama  River  forced  rail  rates  down  to  the  level  of  the  lowest  practi- 
cable water  rates.  The  volume  of  shipment  is  now  very  small. —  Held, 
that  the  potential  controlling  influence  of  the  water  route  remains  in 
full  force,  and  must  ever  remain  in  force  as  long  as  the  river  is  navi- 
gable to  its  present  capacity. —  Interst.  Com.  Commission  v.  Ala.  Mid. 
R.  Co.,  74  Fed.  715,  affg.  s.  c.  69  Fed.  227;  affd.  168  TJ.  S.  144,  18  Sup. 
Ct.  R.  (U.  S.)  45. 

Actual  competition  does  not  exist  between  carriers  except  where  the 
traffic  for  which  they  compete  would  be  taken  by  one  of  them  if  the 
other  were  not  in  the  field;  and  such  competition  can  be  controlling  at  a 
given  point  only  to  the  extent  that  either  is  in  a  position  to  do  the  entire 
business  if  the  others  were  unable  or  unwilling  to  engage  in  it. —  Board 
of  Trade  of  Chattanooga  v.  E.  Tenn.  V.  &  0.  R.  Co.,  2  Inters.  Com.  R. 
798,  3  Interst.  Com.  R.  106,  213,  5  I.  C.  C.  R.  546. 

[39]    What  competition,  justifies  disparities  in  rates. 

Where  a  less  rate  is  given  for  a  long  than  for  a  short  haul  on  the 
ground  that  competition  exists  at  the  point  farthest  distant,  the  mere  fact 
that  the  rates  to  the  nearer  points  are  greater  will  not  make  them  un- 
reasonable and  unjust  under  Interst.  Com.  Act,  §  1. —  Interst.  Com.  Com- 
mission v.  Western  &  A.  R.  Co.,  88  Fed.  186 ;  affd.  93  Fed.  83. 
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Competition  consisting  of  or  created  by  departures  from  published 
schedules  does  not  justify  disparities  in  rates. —  Matter  of  Proposed  Ad- 
vances in  Freight  Bates,  9  Inters.  Com.  K.  382. 

When  competition  is  offered  as  an  excuse  for  discriminative  rates,  the 
Interstate  Commerce  Commission  will  inquire  whether  it  is  legitimate 
competition,  or  whether  due  to  the  peculiar  strength  of  the  shippers  and 
their  power  and  ability  to  secure  unusual  concessions  by  playing  one 
road  against  the  other. —  Matter  of  Proposed  Advances  in  Freight  Rates, 
9  Interst.  Com.  R.  382. 

Competition  by  an  extremely  roundabout  route  ought  not  to  be  en- 
couraged, and  is  not  necessarily  such  competition  as  justifies  disparities 
in  rates. —  Holdzhom  v.  Mich.  Cent.  R.  Co.,  9  Inters.  Com.  R.  52. 

Where  it  is  claimed  that  a  low  rate  on  a  particular  commodity  is  justi- 
fied by  water  competition,  it  may  be  shown  in  rebuttal  that  this  com- 
modity is  never  in  fact  transported  by  water  between  the  points  in  ques- 
tion.—  Holdzhom  v.  Mich.  Cent.  R.  Co.,  9  Inters.  Com.  R.  42. 

That  the  carriers  have  made  one  of  two  cities  a  basing  point  does  not 
justify  giving  competition  its  natural  effect  on  rates  at  such  basing  point 
and  not  at  the  other  city. —  Brewer  v.  L.  &  N.  R.  Co.,  1  Inters.  Com. 
R.  224. 

Competition  of  carriers,  competition  of  markets,  differences  in  volume 
of  traffic  or  cost  of  handling  it,  etc.,  do  not  defeat  substantially  similarity 
of  circumstances  and  conditions. —  Railroad  Commission  of  Oa.  v.  Clyde 
8s.  Co.,  4  Inters.  Com.  R.  120,  5  I.  C.  C.  R.  324. 

[40]    Extent  to  -whicli  competition  justifies. 

The  rate  on  lumber  shipped  to  points  on  the  New  York  and  Long 
Branch  Railroad  was  computed  by  adding  to  the  New  York  city  rate, 
five  cents  per  cwt.  on  shipments  from  Saginaw,  Mich.,  and  two  cents  per 
cwt.  on  shipments  from  Buffalo,  N.  Y.  This  was  attempted  to  be  justi- 
fied on  the  ground  of  water  competition  between  Buffalo  and  New  York 
City. —  Held,  that  the  effect  of  the  water  competition  is  exhausted  when 
the  lumber  reaches  New  York  city,  and  can  justfy  no  wider  difference  in 
rate  than  exists  at  New  York  city  itself. —  Mershon  v.  Central  R.  Co. 
of  N.  J.,  10  Inters.  Com.  R.  456. 

A  railroad  rate  so  low  as  to  drive  water  transportation  out  of  existence 
cannot  be  justified  by  showing  the  existence  of  a  waterway  which  might 
carry  the  trafiic.  Water  competition  may  justify  rates  which  meet,  not 
extinguish,  such  competition. —  Brewer  v.  L.  &  N.  R.  Co.,  1  Inters.  Com. 
R.  224. 

Water  competition  cannot  justify  rates  highly  unremunerative  or 
grossly  excessive. —  Rice  v.  Cincinnati,  TF.  &  B.  R.  Co.,  3  Inters.  Com. 
R.  841,  5  I.  C.  C.  R.  193. 
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Even  to  meet  water  or  rail  competition  rates  cannot  be  reduced  to 
cost. —  Lehmann  v.  So.  Pac.  R.  Co.,  2  Inters.  Com.  E.  548,  3  Inters.  Com. 
E.  80,  4  I.  C.  C.  E.  1. 

[41]    What  are  "  contemporaneons  "  shipments. 

"  Contemporaneous "  shipments  mean  those  in  progress  at  the  same 
time.— Hilton  L.  Go.  v.  Atlantic  C.  L.  R.  Co.,  141  N.  C.  171,  53  S.  E. 
823. 

[42]    Need  of  reveime  by  carrier  as  justification. 

Financial  necessity   as  justifying   violations  of   long   and  short  haul 
rule, —  see  post,  §  36,  note  [27]. 

A  carrier  may  not  plead  its  need  for  additional  revenue  as  justifying 
an  advance  in  rates  on  a  commodity,  where  such  advance  was  made 
by  concerted  action  of  various  carriers  and  under  circumstances  not 
warranting  an  advance. —  National  Hay  Assn.  v.  L.  8.  &  M.  8.  R.  Co., 
9  Inters.  Com.  E.  264. 

Even  where  the  need  of  additional  revenue  is  apparent  the  carrier  can- 
not arbitrarily  select  some  one  or  more  articles  on  which  to  apply  higher 
rates,  regardless  of  the  relation  which  such  article  or  articles  bear  to 
other  commodities  commonly  offered  for  transportation. —  National  Hay 
Assn.  v.  L.  S.  &  M.  8.  R.  Co.,  9  Inters.  Com.  E.  264. 

Neither  competition  nor  the  need  of  greater  revenue  can  operate  to 
justify  such  unjust  discrimination  as  is  evidenced  by  a  through  rate  on 
traffic  from  a  competing  locality  higher  than  the  combination  of  sepa- 
rately established  charges  to  and  from  another  competing  locality  on  the 
direct  through  line. —  Hilton  L.  Co.  v.  Wilmington  &  W.  R.  Co.,  9 
Inters.  Com.  E.  17. 

A  carrier  has  not  the  right  to  do  an  unlawful  act  merely  because  it 
needs  the  revenue. —  Danville  v.  8o.  R.  Co.,  8  Inters.  Com.  E.  571. 

[43]    — ^  Cost  or  value  of  article  carried  as  justification. 

Difference  in  hulh  or  value  of  goods  carried  as  justifying  violation  of 
long  and  short  haul  rule, —  see  post,  §  36,  note  [25]. 

That  it  costs  one  shipper  more  to  manufacture  his  product  than  it 
does  his  competitor  does  not  justify  discrimination  in  rates. —  Phillips 
Co.  V.  Grand  Trunk  W.  R.  Co.,  11  Inters.  Com.  E.  659. 

It  is  not  discrimination  to  charge  the  same  rate  on  second-hand  dy- 
namos consigned  to  a  repair  shop  as  on  new  dynamos. —  National  M.  & 
W.  Co.  V.  P.  0.  C.  &  St.  L.  R.  Co.,  11  Inters.  Com.  E.  581. 

Trifling  differences  of  cost  or  character  do  not  justify  disparity  of 
charges;  but  where  the  differences  are  substantial,  either  in  the  work 


274  Public  Service  Commissions  Law.  [§  31,. 

to  be  performed  or  in  its  utility  and  value  to  the  person  served,  a  fair 
relation  of  rates  meets  the  carrier's  obligation. —  Carr  v.  No.  Pac.  R.  Co., 
9  Inters.  Com.  E.  1. 

That  certain  rates  are  all  that  certain  traffic  will  bear  is  no  reason  for 
carrying  it  at  less  than  cost  at  the  expense  of  other  traffic. —  In  re  Louis- 
ville &  N.  R.  Co.,  1  Inters.  Com.  E.  16,  278,  1  I.  C.  C.  E.  31. 

A  carrier  charged  different  rates  for  carrying  steam  and  domestic  coal. 
—  Held,  that  this  was  not  an  unjust  discrimination. —  Commonwealth  v. 
L.  &  N.  R.  Co.,  24  Ky.  L.  E.  509,  68  S.  W.  1103. 

[44]    Amonnt  of  freight  shipped  as  affecting  carriers'  duty. 

Amount  shipped  as  jii.'itification  for  discrimination  in  facilities, —  see 
ante,  §  32,  note    [16]. 

Discriminations  in  freight  rates  based  solely  on  the  amount  of  freight 
consigned  are  unlawful  and  actionable  at  common  law.  The  larger  pro- 
portionate expense  of  handling  a  smaller  shipment  does  not,  of  itself, 
warrant  a  railroad  in  charging  a  higher  rate  thereon  than,  was  charged 
for  a  larger  shipment.  Such  increased  proportionate  expense  does  not 
differentiate  the  service  performed  for  the  several  shippers,  nor  the  con- 
ditions or  circumstances  under  which  it  was  performed. —  Kinsley  v. 
Buffalo,  N.  Y.  &  P.  R.  Co.,  37  Fed.  181. 

Before  the  passage  of  the  Interstate  Commerce  Act  it  was  held  that 
discriminations  in  the  rates  charged  by  a  carrier  to  a  shipper,  based 
solely  on  the  amount  of  freight  shipped,  without  regard  to  any  conditions 
tending  to  decrease  the  cost  of  transportation,  are  contrary  to  sound 
public  policy  and  violative  of  that  equality  of  rights  guaranteed  every 
citizen.—  Hays  v.  Pa.  R.  Co.,  12  Fed.  309. 

A  carload  rate  made  to  meet  water  competition  is  not  discriminative. — 
Eindel  v.  Boston  &  A.  R.  Co.,  11  Inters.  Com.  E.  495. 

Carriers  may  lawfully  establish  carload  and  less  than  carload  rates  on 
cotton. —  Planters'  Compress  Co.  v.  C.  C.  C.  &  St.  L.  R.  Co.,  11  Inters. 
Com.  E.  382;  affd.  and  applied,  Planters'  Compress  Co.  v.  Mo.  K.  & 
T.  R.  Co.,  11  Inters.  Com.  E.  606. 

Eefusal  to  grant  lower  rates  on  cotton  in  carloads  of  45,000  pounds 
or  more  is  not  an  unlawful  discrimination. —  Planters'  Compress  Co.  v. 
C.  C.  C.  &  St.  L.  R.  Co.,  11  Inters.  Com.  E.  382;  affd.  and  applied, 
Planters'  Compress  Co.  v.  Mo.  E.  &  T.  R.  Co.,  11  Inters.  Com.  E.  606. 

Carriers  may  not  lawfully  establish  trainload  and  less  than  trainload 
rates  on  cotton. —  Planters'  Compress  Co.  v.  C.  C.  C.  &  St.  L.  R.  Co.,  11 
Inters.  Com.  E.  382;  affd.  and  applied,  Planters'  Compress  Co  v.  Mo. 
K.  &  T.  R.  Co.,  11  Inters.  Com.  E.  606. 
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It  is  reasonable  and  proper  for  carriers  to  fix  a  minimum  weight  and 
charge  for  the  transportation  of  less  than  carload  shipments. — Wrigley  v. 
G.  C.  C.  &  St.  L.  B.  Co.,  10  Inters.  Com.  E.  412. 

A  differential  between  carloads  and  less  than  carloads  which  is  more 
than  50  per  cent,  of  the  car  load  rate  is  prima  facie  excessive,  and  re- 
quires special  justification. —  Business  Men's  League  v.  A.  T.  &  8.  P. 
R.  Co.,  9  Inters.  Com.  E.  318. 

It  is  doubtful  whether,  under  the  Interstate  Commerce  Act,  a  lower 
rate  on  the  same  kind  of  traffic  can  be  justified  by  the  fact  that  the 
volume  of  movement  is  larger  and  therefore  the  cost  of  service  less. — 
Export  &  Domestic  Rates,  8  Inters.  Com.  E.  214. 

A  lower  rate  on  cargo  or  trainload  lots  than  on  carload  lots  is  dis- 
criminative, even  though  all  carload  shippers  are  treated  alike,  and  all 
trainload  shippers  alike. —  Paine  Bros.  v.  Lehigh  V.  R.  Co.,  7  Inters. 
Com.  E.  218. 

While  it  is  proper  to  give  a  less  rate  to  shipments  in  carload  lots  than 
to  shipments  in  less  than  carload  lots,  an  unreasonable  disparity  between 
the  carload  and  less  than  carload  rates  is  unjust  discrimination. —  Dun- 
can v.  A.  T.  &  S.  F.  R.  Co.,  6  Inters.  Com.  E.  85. 

The  justice  of  a  lower  rate  for  carload  lots  can  be  decided  only  on  the 
particular  facts  of  each  case. —  Brownell  v.  Columhus  &  G.  M.  R.  Co.,  4 
Inters.  Com.  E.  285,  5  I.  C.  C.  E.  638. 

A  lower  rate  on  less  than  carload  lots  may  be  justified  by  the  volume 
of  traffic  and  facility  in  handling  it. —  Brownell  v.  Columbus  &  C.  M.  R. 
Co.,  4  Inters.  Com.  E.  285,  5  I.  C.  C.  E.  638. 

The  aggregate  receipts  of  the  carrier  from  a  carload  of  large  tonnage 
should  be  greater  than  from  a  carload  of  less  tonnage,  but  other  things 
being  equal,  the  rate  per  cwt.  should  be  less  in  the  former  case. —  Murphy 
Co.  v.  Wabash  R.  Co.,  3  Inters.  Com.  E.  649,  725,  5  I.  C.  C.  E.  122. 

Mere  quantity  in  shipments  cannot  be  allowed  to  affect  rates  therefor. 
—  Harvard  Co.  v.  Pa.  R.  Co.,  2  Inters.  Com.  E.  625,  3  Inters.  Com.  E. 
257,  4  I.  C.  C.  E.  212. 

A  different  classification  and  rate  for  car-load  and  less  than  car-load 
lots  is  reasonable. —  Thurber  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  1  Inters.  Com. 
E.  397,  684,  2  Inters.  Com.  E.  742,  3  I.  C.  C.  E.  473. 

A  difference  between  car-load  and  less  than  car-load  rates  so  great  a8 
to  destroy  the  business  of  small  dealers,  is  unlawful  discrimination. — 
Thurher  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  1  Inters.  Com.  E.  397,  684,  2 
Inters.  Com.  E.  742,  3  I.  C.  C.  E.  473. 

What  charge  is  reasonable  and  just  in  a  common  carrier  in  a  given 
case  is  a  complex  question  into  which  enters  many  elements  for  con- 
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sideration,  including  questions  of  time,  place,  distance,  facilities,  quan- 
tity and  character  of  goods,  and  many  other  matters.  The  carrier  can 
afford  to  carry  10,000  tons  of  coal  or  other  property  to  a  given  place 
for  less  compensation  per  ton  than  he  could  carry  fifty,  and  where  the 
business  is  of  great  magnitude  a  rebate  from  the  standard  rate  might 
be  jusrt  and  reasonable  while  it  could  not  fairly  be  granted  to  another 
who  desired  to  have  a  trifling  amount  of  goods  carried  to  the  same  point. 
So  long  as  the  regular  standard  rates  maintained  by  the  carrier  and 
oSered  to  all  are  reasonable,  one  shipper  cannot  complain  because  his 
neighbor,  by  reason  of  special  circumstances  and  conditions,  can  make 
it  an  object  to  the  carrier  to  give  him  reduced  rates.  At  common  law, 
a  carrier  could  make  a  discount  from  its  reasonable  general  rates  in 
favor  of  a  particular  customer  or  class  of  customers  in  isolated  cases 
for  special  reasons  and  upon  Especial  conditions. —  Lough  v.  Outerbridge, 
143  N.  Y.  271,  38  N.  E.  292,  25  L.  E.  A.  674,  affg.  s.  c.  68  Hun  (K  T.), 
486,  22  N.  T.  Supp.  976. 

The  fact  that  one  shipper  is  able  to  furnish  a  larger  number  of  car- 
loads of  freight  for  shipment  than  another  shipper  does  not  constitute 
a  sufficient  reason  for  discrimination  in  favor  of  the  larger  shipper.— 
Louisville,  E.  &  St.  L.  R.  R.  Co.  v.  Wilson,  132  Ind.  517,  32  N.  E.  311, 
18  L.  E.  A.  105n. 

It  is  not  per  se  a  legal  wrong  for  a  carrier  to  give  better  rates  to 
one  who  ships  many  car  loads  of  grain  than  to  one  who  ships  a  single 
ear-load.—  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Closser,  126  Ind.  348,  26  N.  E. 
159,  9  L.  E.  A.  754n. 

Differences  in  rates  between  shippers,  based  on  the  amount  of  freight 
shipped  without  reference  to  conditions  tending  to  decrease  the  cost  of 
transportation,  are  imlawful  discriminations. —  Rothschild  v.  Wabash 
B.  Co.,  15  Mo.  App.  242,  4  S.  W.  418. 

The  equality  clause  of  the  Statute  of  Eailway  Transportation  being  a 
re-enactment  of  the  common  law  against  unreasonable  and  unjust  dis- 
crimination, it  does  not  require  the  same  price  per  ton  for  transporting 
large  and  small  amounts  of  coal  between  the  same  points.  To  hold 
otherwise,  would  be  to  unjustly  discriminate  against  the  large  shipper. 
—  Concord  &  P.  R.  Co.  v.  Forsaith,  59  N.  H.  122. 

A  discrimination  between  shippers  as  to  rates,  based  solely  on  the 
difference  in  the  aggregate  yearly  amounts  of  freight  shipped,  cannot 
be  upheld.—  Scofield  v.  L.  S.  &  M.  S.  R.  Co.,  43  Oh.  St.  571,  3  N.  E. 
907. 

To  charge  for  a  hamper  containing  small  parcels  as  for  such  parcels 
separately  is  unreasonable  and  discriminatory. —  Pichford  v.  Grand  J. 
R.  Co.,  10  M.  &  W.  (Eng.)  399- 
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[45]    Other  traffic  from   shipper  or  passenger  as  justification. 

Consideration  of  extent  of  patronage  in  determining  whether  there 
is  unjust  discrimination  in  furnishing  facilities, —  see  post,  §  32, 
note  [17]. 

That  commercial  travellers  create  freight  business  does  not  justify 
giving  them  special  rates  as  travellers. —  Larrison  v.  Ch.  &  0.  T.  R.  Co., 
1  Inters.  Com.  A.  369,  1  I  C.  C.  E.  147. 

It  is  proper  for  a  carrier  to  give  a  less  rate  to  a  manufacturing  con- 
cern to  which  it  brings  coal  than  to  a  coal  dealer,  where  it  appears  that 
the  coal  carried  for  the  manufacturing  concern  is  of  a  quality  inferior 
to  that  carried  for  the  dealer,  and  that  the  carrier,  in  addition,  receives 
manufactured  products  from  the  former  for  transportation  while  the 
carrier's  business  with  the  dealer  is  limited  to  the  carrying  of  coal. — 
Louisville  &  N.  B.  Co.  v.  Commonwealth,  108  Ky.  628,  22  Ky.  L.  E.  328, 
57  S.  W.  508. 

It  is  not  a  valid  ground  for  giving  a  preference  to  one  of  the  cus- 
tomers of  a  railway  company  that  he  engages  to  employ  other  lines 
of  the  company  for  the  carriage  or  traffic  distinct  from,  and  unconnected 
with,  the  goods  in  question,  the  advantage  of  carrying  goods  to  other 
points  not  affecting  the  cost  of  carriage  between  the  particular  points. 
—  Baxendale  v.  G.  W.  R.  Co.,  5  C.  B.  (N.  S.)  (Eng.)  309. 

[46]    Exclusive  patronage  by  shipper  as   affecting   duty. 

A  railroad  cannot  require  one  shipper  to  pay  more  for  carrying  the 
same  kind  of  merchandise  under  like  conditions,  to  the  same  places,  than 
it  charges  others  merely  because  such  shipper  refuses  lo  patronize  that 
railroad  exclusively,  while  other  shippers  do. —  Menacho  v.  Ward,  27 
Fed.  529. 

A  carrier  may  by  special  contract  give  reduced  rates  to  customers 
M'ho  stipulate  to  give  it  all  their  business  and  refuse  those  rates  to 
others  who  are  not  able  or  willing  to  so  stipulate,  provided  the  charge 
made  to  the  latter  is  not  excessive  or  unreasonable. —  Lough  v.  Outer- 
Iridge,  143  W.  T.  271,  38  N.  E.  22,  25  L.  E.  A.  674,  affg.  s.  c.  68  Hun 
(¥.  T.),  486,  22  K  T.  Supp.  976. 

[47]    Discriminations   to  obtain   traffic. 

Where  a  railroad  reduced  rates  on  live  stock  in  order  to  get  ita 
share  of  the  traffic,  for  which  several  carriers  were  actively  competing^ 
it  cannot  be  said  that  such  reduction  was  "  voluntary,"  within  the 
meaning  of  the  Interstate  Commerce  Act. —  Interst.  Com.  Commission. 
V.  Ch.  O.  W.  R.  Co.,  141  Fed.  1003. 

While  a  railroad  has  the  undoubted  right  to  change  its  rate  on  certain 
articles  for  the  purpose  of  increasing  its  business,  it  has  no  right  ta 
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■nndiily   discriminate   against   another   kind  of  traffic. —  Chicago   Live 
Stock  Exch.  V.  Ch.  G.  W.  B.  Co.,  10  Inters.  Com.  R.  428. 

That  it  enables  the  carrier  to  get  reshipments  he  could  not  otherwise 
have,  does  not  justify  a  discriminative  rate. —  Savannah  Bureau  v.  L.  & 
N.  R.  Co.,  8  Inters.  Com.  E.  377. 

A  carrier  may  make  a  low  rate  to  create  traffic  which  otherwise  would 
not  be  handled  by  any  line. —  Grain  Shippers'  Assn.  v.  III.  Cent.  R.  Co., 
8  Inters.  Com.  R.  158. 

A  carrier  may  discriminate,  by  giving  a  lower  proportionate  rate,  in 
order  to  get  business  which  would  otherwise  go  by  a  different  route, 
if  its  charge  to  the  shipper  complaining  is  no  more  than  reasonable. — 
Ragan  v.  Aiken,  77  Tenn.  609. 

[48]    Unnecessary  cost  of  operation  not  justification. 

Extraordinary  or  unnecessary  cost  of  operation  or  managemient  cannot 
be  permitted  to  cause  unreasonable  or  unjust  rates,  discriminations, 
preferences  or  prejudices. —  Milk  Prod.  P.  Assn.  \  D.  L.  &  W.  R.  Co., 
7  Inters.  Com.  R.  92. 

[49]    Protection  of  carriers'  interests. 

An  unlawful  arbitrary  is  not  justified  by  a  desire  of  the  carrier  to 
protect  its  traffic  by  prohibiting  every  mill  not  located  on  its  line 
from  selling  at  points  on  its  line. —  Blackwell  M.  &  E.  Co.  v.  Mo.  K.  & 
T.  R.  Co.,  12  Inters.  Com.  R.  25. 

A  carrier  may  not  raise  the  classification  of  railroad  ties  in  order  to 
keep  them  on  itg  own  line  and  their  price  low  for  its  own  interests. — 
Reynolds  v.  W.  N.  Y.  &  P.  R.  Co.,  1  Inters.  Com.  R.  600,  685,  1  I.  C.  C. 
E.  393. 

A  carrier  can  not  rightfully  establish  its  rates  in  order  to  keep  on 
its  line  material  for  which  it  has  use,  or  to  keep  the  price  low  for  its 
own  advantage — Louisville,  E.  &  8t.  L.  R.  R.  Co.  v.  Wilson,  132  Ind. 
517,  32  N.  E.  311,  18  L.  R.  A.  367n. 

[50]    Failure  of  railroad  to  pay  expenses. 

That  the  total  receipts  of  a  carrier  from  local  freight  rates  are  in- 
sufficient to  meet  the  expenses  of  the  local  business,  does  not  justify 
it  in  an  inequality  of  rates  between  different  parts  of  the  state,  in  one 
part  too  high  and  in  another  too  low,  or  prevent  a  state  commission  from 
insisting  that  the  lower  rate  be  the  uniform  rate. —  Seaboard  Air  Line 
v.  Florida,  203  TJ.  S.  261,  27  Sup.  Ct.  R.  (U.  S.)  109,  affg.  s.  c.  48  Fla. 
129,  37  So.  314,  48  Fla.  150,  37  So.  658. 

The  fact  that  one  branch  of  a  railroad,  considered  as  a  separate 
railroad,  fails  to  pay  expenses,  does  not  justify  excessive  or  discrimi- 
natory rates. —  Inters.  Com.  Commission  v.  L.  &  N.  R.  Co.,  118  Fed.  613. 


§  31.]  U.vjust  Disceimination.  279 

That  a  railway  cannot  earn  a  prpper  return  without  discriminating, 
does  not  justify  such  discrimination. —  Brewer  v.  L.  &  N.  B.  Co.,  7 
Inters.  Com.  E.  224. 


[51]    Time  of  year. 

A  railroad  may  lawfully  charge  lower  rates  on  coal  in  the  summer 
months  to  keep  its  coal  cars  and  their  crews  employed  during  that 
season  of  the  year,  provided  such  summer  rates  are  hona  fide,  and 
offered  to  all  persons  on  equal  terms. —  Interst.  Com.  Commission  v. 
L.  &  N.  B.  Co.,  73  Fed.  409. 

£52]    Effect   of  InTestments  and  espenditnres  by  shippers. 

Continuance  of  discriminative  rates  cannot  be  required  or  excused 
on  the  ground  that  parties  have  made  investments  and  built  up  a  busi- 
ness relying  on  assurances  from  the  carriers  that  such  rates  would  be 
maintained.— PoWer  Mfg.  Co.  v.  Ch.  &  G.  T.  B.  Co.,  4  Inters.  Com. 
E.  223,  5  I.  C.  C.  E.  514. 

The  expenditure  of  large  sums  by  the  lessees  of  colleries  for  tramways 
to  connect  them  with  a  railway  does  not  justify  the  latter  in  carrying 
their  coal  for  less  than  is  charged  other  colleries. —  Harris  v.  Cocker- 
mouth  B.  Co.,  3  C.  B.  (N.  S.)  693. 

[53]    Orders  of  military  anthorities. 

Favoritism  to  shippers  is  not  unlawful,  if  pursuant  to  the  orders 
of  the  military  authorities  in  charge  of  the  road. —  Illinois  Cent.  B.  Co. 
V.  Ashmead,  58  111.  487. 

[54]    Contracts. 

That  they  are  made  pursuant  to  long-standing  agreements  with  the 
favored  shippers  does  not  excuse  undue  discrimination. —  Bed  Bock  F. 
Co.    V.  B.  &  0.  B.  Co.,  11  Inters.  Com.  E.  438. 

[55]    Direction  of  movement  of  trafic. 

Where  the  movement  in  a  certain  direction  is  greatly  in  excess  of  the 
movement  in  another,  or  where  there  is  a  substantial  difference  in  the 
cost  of  operation  by  reason  of  heavy  grades,  or  because  the  tonnage  runs 
largely  in  one  direction,  it  is  conceivable  that  a  discrimination  in  rates 
may  not  be  unreasonable. —  Interst.  Com.  Commission  v.  L.  .£  N.  B. 
Co.,  118  Fed.  613. 

Disparities  in  rates  for  equal  distances  east  and  west-bound  may  be 
so  great  as  to  constitute  discrimination. —  Menasha  W.  W.  Co.  v.  A.  T, 
&  8.  F.  B.  Co.,  11  Inters.  Com.  E.  666. 


280  Public  Seevice  Commissions  Law.  [§  31. 

Disparity  in  rates  on  eastbound  and  westbound  traffic  is  justified  by 
the  conditions  resulting  from  the  empty-car  movement  in  one  direction. — 
Phillips  Co.  V.  Grand  Trunk  W.  B.  Co.,  11  Inters.  Com.  E.  659. 

It  is  not  a  violation  of  law  to  charge  a  greater  passenger  rate  in  one 
direction  on  certain  trains  than  is  charged  in  the  other  direction  on  all 
trains.— Fewms  v.  N.  Y.  N.  H.  &  H.  B.  Co.,  10  Inters.  Com.  E.  221. 

A  higher  rate  fromi  Boston  to  Janesville,  Wis.,  than  from  Janesville 
to  Boston,  is  not  necessarily  discriminative. — Macloon  v.  Boston  &  M.  B. 
Co.,  9  Inters.  Com.  E.  642. 

Discrimination  between  east  and  westbound  traffic  is  unlawful. — 
Eindel  v.  A.  T.  &  S.  F.  B.  Co.,  8  Inters.  Com.  E.  608. 

The  fact  that  a  rate  over  a  road  in  one  direction  is  less  than  the  rate 
on  the  same  class  of  traffic  in  the  opposite  direction  does  not,  as  in  cases 
of  hauls  in  the  same  direction,  establish  prima  facie  the  unreasonableness 
of  the  higher  rate. —  Duncan  v.  A.  T.  &  8.  P.  B.  Co.,  6  Inters.  Com. 
E.  85. 

Unjust  discrimination  may  consist  of  charging  different  rates  for 
hauling  like  freight  equal  distances  in  different  directions  from  a  junc- 
tion point.—  Blair  v.  Sioux  C.  &  P.  B.  Co.,  109  Iowa,  369,  80  N.  W.  6Y3. 

[56]    Discriminative   contracts  nnlatrfnl. 

Contracts  for  carriage  at  less  than  published  rates  unlawful, —  see  post, 
§  33,  note  [6]. 

A  contract  to  carry  at  a  special  rate  is  not  an  unjust  discrimination  in 
the  absence  of  clear  proof  that  it  is  an  exclusive  privilege. —  Bayles  v. 
Kan.  Pac.  R.  Co.,  13  Colo.  181,  22  Pac.  341,  5  L.  E.  A.  480. 

A  rebate  and  rebate  contract  are  unlawful. —  Indianapolis,  D.  &  8.  B. 
Co.  v.  Ervin,  118  111.  250,  8  N.  E.  862,  disapproving  Toledo  W.  &  W.  B. 
Co.  V.  Elliot,  76  111.  67,  and  Erie  &  P.  Dispatch  v.  Cecil,  112  111.  180, 
which  held  rebates  lawful. 

A  contract  whereby  a  carrier  agrees  to  carry  the  goods  of  one  person  at 
a  less  rate  than  those  of  any  other  person  is  illegal. —  Messenger  v.  Pa. 
B.  Co.,  36  N.  J.  L.  407,  37  N.  J.  L.  531. 

[57]    Passenger  tickets. 

Party  rate  tickets  must  he  available  to  all  persons, —  see  post,  §  33, 

note  [20]. 
Issuance  of  party  rate  tickets  not  unjust  discrimination, —  see  post, 

§  33,  note   [20]. 

Party-rate  tickets  cannot  be  limited  to  particular  classes  of  persons, 
but  must  be  open  to  the  whole  public  alike. —  In  the  Matter  of  Party 
Bate  Tickets,  12  Inters.  Com.  E.  110. 
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When  a  railroad  company  makes  a  reduction  from  its  re^lar  rates, 
•which  are  not  found  unreasonable,  it  may  require  that  the  person  desiring 
to  avail  himself  of  that  reduction  shall  purchase  a  ticket  and  it  may  col- 
lect of  all  persons  not  holding  such  special  ticket  the  reasonable  ordinary 
fare. —  Cist  v.  Mich.  Cent.  S.  Co.,  10  Inters.  Com.  K.  21T. 

The  issuance  of  mileage,  excursion  and  commutation  tickets  is  lawful, 
and  except  as  otherwise  directed  by  the  Interstate  Commerce  Commis- 
sion, they  are  exempt  from  the  general  rules  of  the  statute. —  Sprigg  v. 
B.  &  0.  B.  Co.,  8  Inters.  Com.  R.  443. 

Discontinuance  of  the  sale  of  commutation  tickets  is  not  necessarily 
unlawful,  under  Interst.  Com.  Act,  §§  3,  22.—  Sprigg  v.  B.  &  0.  B.  Co., 
8  Inters.   Com.  R.  443. 

There  is  no  unjust  discrimination,  within  the  meaning  of  Interst. 
Com.  Act,  §  3,  when  a  carrier  gives  an  excursion  rate  upon  one  occasion 
and  refuses  to  give  such  a  rate  upon  a  similar  occasion  occurring  there- 
after.—  Cator  V.  So.  Pac.  Co.,  6  Inters.  Com.  R.  113. 

WTiere  the  carrier  has  announced  in  its  published  schedules  that  it 
would  do  so,  it  does  not  unjustly  discriminate  by  collecting  25  cents  extra 
fare  from  a  passenger  on  the  train  without  a  ticket. —  Sidman  v.  Rich- 
mond &  D.  B.  Co.,  2  Inters.  Com.  R.  Y66,  3  I.  C.  C.  R.  473. 

Party  rates  less  than  the  contemporaneous  rates  for  single  passengers 
constitute  discrimination. —  Pittshurg,  C.  &  St.  L.  B.  Co.  v.  B.  &  0. 
R.  Co.,  2  Inters.  Com.  R.  572,  729,  3  I.  C.  C.  R.  465. 

"  Settlers'  tickets  "  are  discriminative,  if  they  give  a  rate  lower  than 
that  charged  other  passengers  enjoying  the  same  accommodations,  and 
they  are  not  justified  by  a  desire  to  build  up  new  country  or  the  carrier's 
future  business. —  Smith  v.  No.  Pac.  B.  Co.,  1  Inters.  Com.  R.  611,  1 
I.  C.  C.  R.  208. 

A  railroad  cannot  sell  mileage  books  at  a  lower  price  to  commercial 
travellers  than  to  the  general  public. —  Larrison  v.  Ch.  &  G.  T.  B.  Co., 
1  Inters.  Com.  R.  369,  1  I.  C.  C.  R.  147. 

Under  L.  1857,  ch.  228,  providing  that  ticket  offices  should  be  kept 
open  one  hour  before  the  departure  of  each  passenger  train  from  a  station 
during  certain  hours  and  that  in  case  a  passenger  failed  to  procure  a 
ticket  at  a  station  where  the  ticket  office  was  established  and  open,  an 
additional  fare  of  five  cents  might  be  charged,  a  railroad  cannot  collect 
such  five  cents  in  addition  to  the  regular  rate  prescribed  by  law  from  a 
passenger  who  took  a  train  at  an  hour  when  the  office  was  not  required 
to  be  and  was  not  open.—  Nellis  v.  N.  Y.  C.  R.  Co.,  30  N.  T.  505. 

The  extra  charge  of  five  cents  which  the  law  allowed  from  a  passenger 
without  a  ticket  could  be  collected  only  when  the  ticket  office  was  open 
at  the  station  where  the  passenger  got  on,  and  at  that  time,  even. though 
this  was  midnight,  and  the  company  had  no  legal  duty  to  keep  its  ticket 
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offices  open  after  9  p.  m. —  Held,  that  the  statutory  penalty  could  be  col- 
lected by  the  passenger  for  an  extra  charge  under  these  circumstances. — 
Chase  V.  N.  Y.  C.  E.  Co.,  26  N.  T.  523. 

A  railroad  may  charge  extra  fare  for  passengers  not  purchasing  tickets 
at  station.—  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  18  111.  460. 

A  common  carrier  is  not  bound  to  establish  commutation  rates  for  a 
particular  locality. —  State  ex  rel.  Atwater  v.  D.  L.  .&  W.  R.  Co.,  48 
N.  J.  L.  55,  2  Atl.  803. 

A  carrier  may  establish  commutation  rates  in  and  for  one  locality  and 
refrain  from  establishing  such  rates  in  another. —  State  ex  rel.  Atwater  v. 
D.  L.  &  W.  R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803. 

If  a  railroad  has  established  commutation  rates,  it  is  unjust  dis- 
crimination for  it  to  refuse  to  sell  such  a  ticket  to  a  particular  indi- 
vidual, upon  the  same  conditions  as  to  the  rest  of  the  public. —  State 
ex  rel.  Atwater  v.  D.  L.  &  W.  R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803. 

A  carrier  may  charge  a  reasonable  amount  more  when  the  fare  is  paid 
on  the  train,  instead  of  a  ticket  purchased  at  the  station. —  Cincinnati, 
S.  &  C.  R.  Co.  V.  Skillman,  39  Oh.  St.  444. 

[58]    Issuance  of   passes. 

Lawfulness  of  issuance  of  passes, —  see  post,  §  33,  note  [11]. 
Prosecution  for  giving  free  transportation, —  see  post,  §  33,  note  [17]. 

Passes  were  given  by  a  railroad  to  persons  not  belonging  to  any  of  the 
excepted  classes  mentioned  in  Interst.  Com.  Act,  §  22.  It  'has  been 
held  that  such  an  act  constitutes  an  unjust  discrimination. —  In  re 
Charge  to  Grand  Jury,  66  Fed.  146. 

[59]    Commodity  rates. 

Denying  commodity  rates  to  hay  but  giving  such  rates  to  apparently 
all  other  commodities  which  come  to  the  carriers  in  aggregate  volume 
or  tonnage  equal  to  that  of  hay,  is  a  discrimination. —  National  Hay 
Assn.  V.  L.  8.  &  M.  S.  R.  Co.,  9  Inters.  Com.  R.  264. 

Carriers  may  make  commodity  class  rates  and  special  class  rates  to 
meet  special  conditions  along  their  lines. —  N.  Y.  Board  of  Trade  v.  Pa. 
B.  Co.,  2  Inters.  Com.  R.  660,  734,  755,  800,  4  I.  C.  C.  R.  447. 

[60]    Ai'bitraries  and  differentials. 

On  shipments  from  Chicago  to  Mount  Holly,  N.  J.,  the  New  York 
City  rate  was  given,  while  on  shipments  to  Pemberton,  N.  J.,  six  miles 
further  on,  the  New  York  rate  plus  an  arbitrary  of  five  cents  per  hun- 
dred pounds  was  charged. —  Held,  that  the  rate  to  Pemberton  was  unrea- 
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sonable  as  compared  with  that  to  Mount  Holly  and  the  difFerence  between 
such  rates  should  be  reduced  to  two  cents  per  hundred  pounds. —  De  Cou 
V.  Pa.  B.  Co.,  12  Inters.  Com.  R.  186. 

An  arbitrary  rule  which  prevents  mills  not  located  on  defendant's  lines 
from  selling  at  points  on  those  lines  is  unlawful. —  Blachwell  M.  &  E. 
Co.  V.  Mo.  E.  &  T.  R.  Co.,  12  Inters.  Com.  R.  25. 

More  than  doubling  the  differential  on  corn  meal  while  the  same  differ- 
ential on  hominy  grits  and  bran  is  left  unchanged,  is  discriminative. — 
Matter  of  Rates  on  Corn  &  Corn  Products,  11  Inters.  Oom.  E.  220. 

A  differential  of  more  than  five  cents  on  corn  products  above  the  rate 
on  corn  is  discriminative. —  Matter  of  Rates  on  Corn  &  Corn  Products, 
11  Inters.  Com.  R.  212. 

In  the  adjustment  of  differentials,  no  marked  advantages  should  be 
given,  certainly  not  by  the  creation  of  artificial  conditions,  to  one 
locality  as  compared  with  another. —  In  the  Matter  of  Differential  Rates, 
11  Inters.  Com.  R.  13. 

Differentials  between  diffei-ent  ports  should  be  adjusted,  so  far  as  pos- 
sible, so  that  competitive  traffic  will  be  fairly  distributed  between  the 
different  lines  of  railway  which  serve  these  ports.  No  marked  advantage 
should  be  given,  certainly  not  by  the  creation  of  artificial  conditions, 
to  any  one  port  over  the  other.  The  ideal  condition  would  be  the  estab- 
lishment of  such  rates  that  enterprise  at  either  port  in  the  way  of 
improvement  in  service  or  facilities  might  be  rewarded  by  increased 
business  and  that  there  might  exist  that  healthy  struggle  of  locality 
against  locality  which  is  the  best  security  for  proper  commercial  develop- 
ment.—  In  the  Matter  of  Differential  Rates,  11  Inters.  Com.  R.  13. 

The  differential  between  carload  and  less  than  carload  shipments  may 
properly  vary  with  the  locality  and  the  circumstances. —  Business  Men's 
League  v.  A.  T.  &  8.  F.  R.  Co.,  9  Inters.  Com.  R.  318. 

A  differential  against  corn  meal  as  compared  with  com,  not  based  on 
cost  of  service,  difference  in  value,  greater  liability  to  injury,  etc.,  is  an 
unjust  discrimination. —  Board  of  R.  R.  Comrs.  v.  A.  T.  &  8.  F.  R.  Co., 
8  Inters.  Com.  R.  304. 

Railroads  may  not,  by  arbitrary  differentials,  create  artificial  market 
conditions  whereby  two  localities  are  prevented  from  profitably  competing 
with  each  other  in  the  same  market,  but  the  products  of  each  are  diverted 
to  a  different  market. —  Export  Rates  from  Points  E.  &  Vf .  of  Miss. 
River,   8  Inters.   Com.   R.   185. 

Arbitrary  differentials  are  not  justified  by  a  purpose  of  the  carrier 
to  make  the  raising  of  com  profitable  by  preventing  rival  sections  of 
corn  producers  from  competing  in  the  same  market. —  Export  Rates  from 
Points  E.  &  W.  of  Miss.  River.  8  Inters.  Com.  R.  185. 
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Differentials  of  two  cents  to  Philadelphia  and  three  cents  to  Baltimore 
below  the  rates  to  New  York  appear  to  be  legitimately  based  on  the  com- 
petitive relations  of  the  carriers. —  New  York  Prod.  Exch.  v.  B.  &  0. 
R.  Co.,  Y  Inters.  Com.  E.  612. 

A  differential  of  more  than  five  cents  a  hundred  pounds  on  wheat 
as  compared  with  rates  for  flour  is  discriminative  and  unlawful. — 
Eauffman  Milling  Co.  v.  Mo.  Pac.  R.  Co.,  2  Inters.  Com.  E.  770,  779, 
4  I.  C.  C.  E.  417. 

Arbitrary  differentials  resulting  in  discriminations  between  places  are 
unlawful.—  Toledo  Prod.  Exch.  &  E.  Kemble  v.  L.  S.  £  M.  S.  R.  Co., 
2  Inters.  Com.  E.  492,  569,  3  Inters.  Com.  E.  830,  5  I.  C.  C.  E.  166. 

[61]    Group  rates  and  basing  points. 

Proof  of  tangible  injury  necessary  to  make  preference  arising  from 
group  rate  unreasonable, —  see   ante,  note   [6]. 

The  mill-group  system  of  rate-making  is  not  necessarily  discrimina- 
tive.—  Quimby  v.   Clyde  8s.   Co.,  12  Inters.  Com.  E.  459. 

Group  rates  must  of  necessity  result  in  a  certain  amount  of  discrim- 
ination. Such  rates  are  not  for  this  reason  necessarily  unlawful,  since 
the  discrimination  may  not  be  undue;  but  certainly  in  the  construction 
of  groups,  care  should  be  taken  to  produce  as  little  discrimination  as 
possible.—  Desel-Boettcher  Co.  v.  K.  C.  S.  R.  Co.,  12  Inters.  Com.  E.  254. 

Carriers  having  voluntarily  made  certain  cities  common  points  as  to 
rate-making,  they  must  not  now  discriminate  unjustly  as  between  them 
to  the  disadvantage  or  injury  of  markets  and  enterprises  which  their 
assistance  has  built  up  on  the  reasonable  expectation  that  common  rates 
and  substantially  equal  privileges  would  be  continued. —  City  Council  v. 
MIo.  Pac.  R.  Co.,  12  Inters.  Com.  E.  127. 

A  carrier  cannot,  by  the  basing  point  system,  arbitrarily  make  traflSc 
bear  the  cost  of  two  separate  and  distinct  services  beyond  its  destination; 
viz.,  the  haul  to  the  basing  point  and  the  haul  back. —  Gustin  v.  Burl. 
&  M.  R.  Co.,  8  Inters.  Com.  E.  481. 

Combination  rates  always  afford  an  advantage  to  the  basing  point,  and 
entail  some  disadvantage  upon  the  town  to  which  the  combined  rates 
are  applied,  and  when  traffic  is  brought  to  the  two  places  to  be  distributed 
in  common  teiritory,  the  preferences  and  prejudices  resulting  from  such 
rates  must  generally  be  held  to  be  undue. —  Oustin  -v.  A.  T.  &  8.  F.  R. 
Co.,  8  Inters.  Com.  E.  277. 

Basing  'points  cannot  be  arbitrarily  selected. —  Board  of  Trade  v.  Cen- 
tral of  Ga.  R.  Co.,  8  Inters.  Com.  E.  142. 

A  carrier  cannot  make  one  city  a  basing  point  and  another  not,  if  the 
conditions  of  competition,  etc.,  are  substantially  similar.— Board  of 
T.  of  Dawson  v.  Central  of  Ga.  B.  Co.,  8  Inters.  Com.  E.  142. 
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It  is  not  undue  prejudice  to  refuse  to  apply  the  group  rate  rule 
to  Omaha  and  Council  Bluffs. —  Commercial  Cluh  of  Omaha  v.  Ch.  & 
N.  W.  B.  Co.,  7  Inters.  Com.  E.  387. 

The  arbitrary  whim  of  traffic  managers  cannot  lawfully  make  one  city 
a  basing  point  and  give  competition  its  natural  effect  on  rates  there,  but 
refuse  to  make  another  city  likewise  a  basing  point  and  to  let  competi- 
tion have  its  natural  influence  on  rates  there. —  Brewer  v.  L.  &  N.  B.  Co., 
1  Inters.  Com.  R.  224. 

The  practice  of  making  one  rate  on  the  same  product  over  a  large  dis- 
trict, and  thus  equalizing  the  burdens  of  transportation  to  the  same  mar- 
ket, is  only  justifiable  under  special  and  exceptional  circumstances,  and 
is  not  to  be  encouraged  when  the  difference  in  the  transportation  expense 
from  the  various  points  is  considerable  and  substantial. —  Newland  v. 
No.  Pac.  B.  Co..  6  Inters.  Com.  E.  131. 

The  Interstate  Commerce  Commission  does  not  approve  the  method 
of  rate-making  which  consists  of  making  a  rate  to  certain  places,  which 
are  generally  competitive  points,  and  called  basing  points,  and  for  all 
other  places,  generally  places  where  there  is  no  competition,  by  adding 
the  local  rate  from  the  basing  point  which  will  yield  the  lowest  possible 
aggregate  rate.  The  inherent  defect  is  that  by  this  method  the  carriers 
treat  traffic,  intended  to  be  continuous,  as  consisting  of  two  kinds  of 
service  independent  of  each  other,  the  one  to  the  basing  point  on  a  . 
through  rate,  and  the  other  from  the  basing  point  to  the  intermediate 
point  on  a  local  rate. —  Perry  v.  Florida  C.  &  P.  B.  Co.,  3  Inters.  Com.  E. 
416,  740,  5  I.  C.  C.  E.  97. 

The  Interstate  Commerce  Act  and  the  Interstate  Commerce  Commis- 
sion do  not  approve  the  basing-point,  or  distributive  point,  method  of 
rate-making,  which  builds  up  a  particular  center  at  the  expense  of  sur- 
rounding towns,  etc. —  Baworth  v.  No.  Pac.  B.  Co.,  2  Inters.  Com.  E. 
614,  3  Inters.  Com.  E.  857,  5  I.  C.  C.  E.  234. 

Group  rates  from  various  coal  mines  may  be  made  where  the  com- 
mercial necessities  are  substantially  the  same  for  all. —  Band  v.  Ch. 
&  N.  W.  B.  Co.,  2  Inters.  Com.  E.  313,  2  I.  C.  C.  E.  540;  Howell  v. 
N.  Y.  L.  E.  &  W.  B.  Co.,  2  Inters.  Com.  E.  162,  2  I.  0.  C.  E.  272. 

Owners  of  mines  in  a  given  district  are  not,  as  a  matter  of  law,  sub- 
jected to  an  lunreasonable  disadvantage  by  a  system  of  group  rates  based 
on  more  than  actual  distance  when  shipping  east  and  less  than  actual 
distance  when  shipping  west. —  Coxe  Bros.  v.  Lehigh  V.  B.  Co.,  2  Inters. 
Com.  E.  195,  229,  3  Inters.  Com.  E.  460,  4  I.  C.  C.  E.  535. 

Charging  the  same  rates  for  transporting  milk  from  all  points  reached 
by  a  carrier's  regular  milk  trains  is  not  unlawful,  but  probably  the  best 
system.— HoweZZ  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  2  Inters.  Com.  R.  162,  2 
I.  C.  C.  E.  272. 
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Differences  in  service  by  the  carrier  at  various  points  under  the  same 
group  rate,  are  unjust  discriminations. —  Stone  v.  Detroit,  0.  H.  &  M. 
B.  Co.,  2  Inters.  Com.  E.  152,  185,  3  Inters.  Com.  E.  60,  3  I.  C.  C.  E.  613. 

A  group  rate  is  not  unlawful  if  it  places  producers  of  the  commodity 
on  an  equality  in  the  common  market. —  Imperial  Goal  Go.  v.  Pittsburg 
&  L.  E.  R.  Co.,  2  Inters.  Com.  E.  18,  92,  210,  436,  2  I.  C.  C.  E.  604. 

[62]    Charges  for   specific    services. 

Additional  charges  for  special  services, —  see  ante,  §  26,  note  [35]. 
Carrier  may  not  charge  for  special  services  not  specified  in  published 

schedules, —  see  post,  §  33,  note  [1]. 
Power  of   Commission  to  regulate   charges  for  special  services, —  see 

post,  §  49,  note  [12]. 

An  extra  and  separate  charge  for  icing  service  is  not  an  unjust 
discrimination,  until  showTi  to  be  unreasonable  and  contrary  to  law. — 
Kundsen  Ferguson  Fruit  Co.  v.  Mich.  Cent.  B.  Co.,  148  Fed.  968. 

A  reasonable  additional  charge  for  reconsignment  privileges  at  a  point 
where  such  reconsignment  causes  some  expense  to  the  carrier,  is  not  dis- 
crimination.—  St.  Louis  Hay  &  G.  Co.  v.  III.  Cent.  B.  Co.,  11  Inters. 
Com.  E.  486. 

Charges  for  icing  and  refrigeration  should  be  nondiseriminative. — 
Matter  of  Charges  for  Transportation  of  Fruit,  11  Inters.  Com.  E.  129. 

In  demurrage  charges,  refunds  on  account  of  delays  because  of  weather, 
etc.,  must  be  bona  fide  and  not  arbitrary. —  Pennsylvania  Millers'  Assn. 
V.  Phila.  &  B.  B.  Co.,  8  Inters.  Com.  E.  531. 

A  carrier  may  lawfully  absorb  the  terminal  charge  on  live  stock  in  one 
market  and  exact  it  in  another. —  Cattle  Baisers'  Assn.  v.  Fort  Worth  & 
D.  C.  B.  Co.,  7  Inters.  Com.  E.  513. 

Collecting  a  terminal  charge  on  live  stock  but  not  on  dead  freight  is 
not  a  discrimination  against  live  stock. —  Cattle  Baisers'  Assti.  v.  Fort 
Worth  &  D.  C.  B.  Co.,  7  Inters.  Com.  E.  513. 

A  higher  rate  for  a  special  service  by  the  carrier,  such  as  speedy  transit 
for  perishable  freight,  is  not  discriminatory. —  Loud  v.  South  Car.  B.  Co., 
4  Inters.  Com.  E.  205,  5  I.  C.  C.  E.  529. 

A  railroad  cannot  charge  more  for  carrying  grain  to  one  elevator  than 
to  another  elevator  along  its  line  in  the  same  city. —  Vincent  v.  Ch.  & 
A.  B.  B.  Co.,  49  111.  33. 

[63]    Violations  of  long  and  short  haul  principle. 

See  also,  post,  §  32,  note   [29]. 
See  also,  post,  §  36,  note  [6]. 

A  greater  charge  for  a  shorter  than  a  longer  haul  is  an  unreasonable 
charge  and  an  imlawful  discrimination,  as  well  as  a  violation  of  the  long 
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and  short  haul  rule. —  Phillips  Co.  v.  L.  &  2V.  U.  Co.,  8  Inters.  Com, 
K.  93. 

Interst.  Com.  Act,  §  3,  forbidding  \injust  discriminations,  applies  even 
where  a  departure  from  the  long  and  short  haul  rule  of  the  Act  is  justi- 
fied, if  the  disparity  is  so  great  as  to  result  in  discrimination. —  Baworth 
V.  No.  Pac.  B.  Co..  2  Inters.  Com.  K.  614,  3  Inters.  Com.  K.  58Y,  5  I.  C. 
C.  R.  234. 

[64]     Gross  and  net  irelglits. 

Although  the  fact  that  most  shippers  of  a  given  article  in  part  of  a 
described  territory  were  permitted  to  secure  reduced  rates  by  billing  at 
net  weight,  while  many  other  shippers  of  the  same  article  in  another 
portion  of  that  territory  paid  higher  rates  through  billing  at  the  full 
weight  of  the  package  and  its  contents,  is  ample  warrant  for  an  order 
requiring  the  carriers  to  remove  the  unjust  discrimination  as  between 
such  shippers  by  discounting  the  practice  of  shipping  at  net  weights  in 
any  part  of  the  territory,  yet  on  the  other  hand,  unless  the  net-weight 
practice  was  prevalent  throughout  substantially  the  whole  territory 
affected,  and  either  authorized  by  carriers  generally  in  that  territory  or 
so  well  known  from  constant  and  general  application  as  to  receive  implied 
sanction,  it  would  not  of  itself  constitute  a  sufficient  ground  for  an  order 
requiring  a  reduction  in  rates  when  all  the  carriers  applied  their  estab- 
lished charges  on  the  basis  of  gross  rates. —  Proctor  v.  G.  H.  &  D.  R.  Co., 
9  Inters.  Com.  R.  440,  distinguishing  3  Inters.  Com.  R.  131,  4  I.  C. 
C.  R.  87. 

An  increase  of  one-sixth  in  the  charge  for  the  same  service,  through 
the  device  of  charging  for  the  gross  instead  of  the  net  weight,  is 
unreasonable. — Proctor  v.  C.  H.  &  D.  B.  Co.,  2  Inters.  Com.  R.  614, 
3  Inters.  Com.  R.  131,  4  I.  C.  0.  R.  87;  distinguished,  9  Inters.  Com. 
R.  440. 

[65]    Shipments  in  private  cars. 

If  a  shipper  owns  a  car  and  rents  it  to  the  carrier,  he  cannot  con- 
tract for  the  exolusdve  use  of  such  car  except  under  circumstances  and 
on  conditions  which  do  not  operate  as  a  discrimination  against  shippers 
not  owning  cars.—  Independent  Ref.  Assn.  v.  TF.  N.  Y.  &  P.  R.  Co.,  4 
Inters.  Com.  R.  162,  5  I  C.  0.  R.  415. 

A  charge  for  carrying  barrel  packages  in  transportation  is  unreason- 
able when  no  similar  or  corresponding  charge  is  made  to  tank  shippers 
of  oil,  and  the  result  is  a  greater  cost  of  transportation  to  shippers 
who  do  not  own  tank  cars. —  Independent  Ref.  Assn.  v.  TV.  TV.  Y.  & 
P.  R.  Co.,  4  Inters.  Com.  R.  162,  5  I  0.  0.  R.  415. 

An  arbitrary  allowance  to  tank  shipi)©rs  of  oil  for  leakage,  etc.,  is 
imlawful,  when  no  corresponding  allowance  is  made  to  barrel  shipi)er8. 
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Bice  V.  Cincinnati,  W.  &  B.  B.  Co.,  3  Inters.  Com.  R.  841,  5  I.  C.  0.  E. 
193. 

Where  the  carrier  does  not  furnish  special  cars  for  a  particular  kind 
of  traffic,  but  some  shippers  do  while  others  do  not,  the  carrier  should 
most  carefully  adjust  rates  so  that  in  the  relative  charges  to  each  there 
shall  be  no  discrimination  against  the  shipper  who  has  to  use  the 
ordinary  facilities  afforded  by  the  carrier. —  Bice  v.  Cincinnati,  W.  & 
B.  B.  Co.,  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

The  tank  shipper  may  rightly  enjoy  the  benefits  of  greater  economy 
and  convenience,  but  on  no  just  principle  of  transportation  can  he 
lawfully  be  favored  in  the  rates  themselves. —  Bice  v.  Cincinnati,  W.  & 
B.  B.  Co.,  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

In  a  contest  between  different  and  competing  methods  of  distributing 
an  article  of  general  consumption,  the  railroads  should  stand  in  a 
neutral  attitude,  and  if  absolute  impartiality  cannot  be  perfectly  main- 
tained, the  disadvantage  ought  not  to  be  on  the  side  of  the  weaker 
contestant. —  Bice  v.  Cincinnati,  W.  &  B.  B.  Co.,  3  Inters.  Com.  E. 
841,  5  I.  C.  C.  E.  193. 

In  order  to  equalize  conditions  Between  tank  and  barrel  shippers  of 
oil,  free  return  of  barrels  may  be  required,  in  a  proper  case. —  Bice  v. 
Cincinnati,  W.  &  B.  B.  Co.,  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

Payment  of  rent  for  private  cars  can  not  be  used  to  give  a  rebate 
or  a  discriminative  rate. —  Bice  v.  W.  N.  Y.  &  P.  B.  Co.,  1  Inters. 
Com.  E.  717,  792,  795,  811,  2  Inters.  Com.  E.  298,  4  I.  C.  C.  E.  131. 

It  is  the  duty  of  a  railroad  to  furnish  suitable  vehicles  for  the  trans- 
portation of  freight  offered,  and  the  fact  that  one  shipper  may  be 
provided  with  cars  of  his  own  does  not  entitle  him  to  an  advantage 
in  rates  over  a  competitor  who  is  not  so  provided. —  Btate  v.  C.  N.  0. 
&  T.  P.  B.  Co.,  47  Oh.  St.  130,  23  N.  E.  928,  7  L.  E.  A.  319n. 

[66]    What  facts   show   nnjnst   discrimination. 

Discriminative  contracts  unlawful, —  see  ante,  note   [56]. 
Discriminations  in  sale  of  passenger  tichets, — see  ante,  note  [57]. 
Issuance  of  pa,sses, —  see  ante,  note  [58]. 
Commodity  rates, —  see  ante,  note   [59]. 
Arlitraries  and  differentials, —  see  ante,  note  [60]. 
Group  rates  and  hosing  points, —  see  ante,  note  [61]. 
Charges  for  specific  services, — see  ante,  note  [62]. 
Violations  of  long  and  short  haul  rule, —  see  ante,  note  [63]. 
Gross  and  net  weights, —  see  ante,  note  [64]. 
Shipments  in  private  cars, —  see  ante,  note   [65]. 
Facts  showing  discrimination  in  through  and  local  or  foreign  and 
domestic  rates, —  see  post,  note  [67],  [74], 
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Reasonableness  of  switching  charges, —  see  ante,  §  27,  note  [14], 
Facts  showing  unjust  discrimination  in  service  and  facilities, —  see 

post,  §  32,  note  [30]. 
Under-hilling    as   form   of   unjust   discrimination, —  see   post,    §    34, 

note  [2]. 
Preferences    in    compelling    prepayment    of    charges    iy    connecting 

carriers, —  see  post,  §  35,  note  [6]. 
Facts  showing  unjust  discrimination  between  connecting  carriers, — 
_    see  post,  §  35,  note  [16]. 

Complainants  were  shippers  of  oil  to  Perth  Amboy,  at  which  port 
there  was  no  market  for  oil  in  tanks,  and  all  shipments  therefrom  were 
necessarily  made  in  barrels.  The  defendant  railroad  made  a  charge  for 
carrying  the  barrel  package  and  of  this  charge  complaint  was  made.  It 
appeared  that  no  extra  charge  was  made  on  shipments  in  tank  cars,  but 
it  also  appeared  that  the  complainants  had  never  demanded  the  use  of 
tank  cars  and  were  unable  to  use  the  same  for  their  shipments. —  Held, 
that  there  was  no  ground  for  a  finding  of  discrimination  in  the  charging 
ior  the  weight  of  the  barrel,  such  charge  not  being  of  itself  unreason- 
able, and  the  failure  to  make  a  charge  for  the  weight  of  the  tank  in 
"which  other  producers  made  their  shipments. —  Fenn  Refining  Co.  v.  W. 
&  N.Y.  &  P.  R.  Co.,  208  U.  S.  208,  28  Sup.  Ct.  K.  (U.  S.)  268,  afig, 
,s.  c.  137  Fed.  343. 

Where  reduced  rate  round  trip  excursion  tickets  are  issued  by  a  rail- 
Toad  company  and  the  return  portion  of  such  tickets  are  used  by  per- 
sons not  entitled  to  use  such  tickets,  such  persons  enjoy  a  preference  over 
similar  one-way  travelers  who  pay  their  full  fare  and  are  unwilling  to 
be  participants  in  a  fraud  upon  the  railroad  company. —  Bitterman  v.  L. 
£  N.  R.  Co.,  207  U.  S.  205,  28  Sup.  Ct.  E.  (U.  S.)  91,  affg.  s.  o,  144 
Ted.  34. 

The  purpose  of  the  Interstate  Commerce  Act  is  to  secure  equality  of 
rates  and  destroy  favoritism,  and  for  those  purposes  is  a  remedial 
statute,  to  be  interpreted  so  aa  reasonably  to  accomplish  them.  Its 
prohibitions  against  directly  or  indirectly  charging  less  than  the  pub- 
lished rates  are  all-embracing  and  applicable  to  every  method  by  which 
the  forbidden  results  could  be  accomplished.  Therefore  a  carrier  not 
«xpressly  authorized  to  deal  in  commodities  by  a  charter  granted 
prior  to  the  passage  of  the  Interstate  Commerce  Act  cannot  contract 
to  sell,  and  to  transport  in  completion  of  the  contract  the  commodity 
sold,  when  the  stipulated  price  does  not  pay  the  purchase  cost  in  the 
market,  the  cost  of  delivery,  and  the  published  freight  rates.  And 
where  such  a  contract  for  sale  and  transportation  is  illegal  under  the 
Interstate  Commerce  Act  because  the  charge  for  transportation  is  less 
than  the  published  rates,  it  is  not  made  legal  because  in  consideration 
of  such  sale  and  transportation,  the  carrier  is  released  by  the  shipper 
from   a   claim   amounting  to   more   than   the   difference   between   the 
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published  rate  and  the  amount  charged,  for  breach  of  a  prior  con- 
tract, where  it  appears  that  such  prior  contract  was  also  illegal  for 
the  same  reason. —  Neiv  York,  N.  H.  &  H.  R.  Co.  v.  Interst.  Com. 
Commission,  200  U.  S.  361,  26  Sup.  Ct.  E.  (U.  S.)  272. 

A  packing  company  owned  and  maintained  on  its  premises  tracks  and 
switches  for  its  own  convenience.  These  connected  with  a  railroad,  and 
on  shipments  by  this  company  the  said  railroad  was  accustomed  to  re- 
fund $1  per  car  for  the  use  of  the  packing  company's  tracks  in  getting 
the  shipments  to  the  main  line. —  Held,  that  such  allowance  amounted 
to  a  rebate  and  was  unlawful. —  Chicago  &  A.  B.  Co.  v.  TJ.  8.,  156 
Fed.  558. 

A  charge  of  two  cents  per  100  pounds  more  on  hay  unloaded  into 
a  warehouse  than  on  hay  not  so  unloaded  is  unreasonable  and  dis- 
criminative.—<Si.  Louis  Hay  &  G.  Co.  v.  8o.  R.  Co.,  149  Fed.  609; 
afid.  153  Fed.  728. 

A  railroad,  in  its  published  tariff  schedules,  gave  its  rate  on  packing 
house  products  shipped  from  Kansas  City.  The  railroad  collected  the 
published  rate  from  a  certain  shipper,  but  paid  back  $1,  and  contended 
that  this  was  for  the  use  of  the  shipper's  private  track  which  con- 
nected its  shipping  dock  with  the  railroad. —  Held,  that  this  act  con- 
stituted the  giving  of  a  rebate  within  the  meaning  of  the  Interstate 
Commerce  Act.—  U.  8.  v.  Ch.  &  A.  R.  Co.,  148  Fed.  646. 

The  stock  of  a  short  line  railroad  was  owned  by  stockholders  common 
to  said  road  and  the  shipper.  A  long  distance  railroad  connecting  there- 
with made  and  published  a  joint  traffic  arrangement  with  it,  and  the 
joint  rates  published  were  lived  up  to.  The  division  of  the  through  rate 
was,  however,  grossly  disproportionate,  in  favor  of  the  short  line.  Whether 
this  division  constituted  giving  a  rebate  to  the  shipper,  discussed  but 
not  decided.—  U.  8.  v.  A.  T.  .&  8.  F.  R.  Co.,  142  Fed.  176. 

Interstate  Commerce  Act,  §  2,  is  not  violated  by  the  act  of  a  car- 
rier in  buying  a  commodity,  and  then  selling  the  same,  to  be  trans- 
ported over  its  own  line  at  a  price  less  than  the  aggregate  of  the  cost, 
expense  items,  and  its  own  published  freight  rates,  unless  such  trans- 
action is  a  mere  device  to  cloak  an  intentional  giving  of  a  lower 
rate  to  some  purchasers  of  that  commodity;  there  being  no  ground 
for  assuming  that  the  loss  is  sustained  by  it  as  a  carrier,  rather 
than  as  a  dealer. —  Interst.  Com.  Commission  v.  Chesapeake  &  0.  R. 
Co.,  128  Fed.  59;  affd.  as  to  result,  200  TJ.  S.  361,  26  Sup.  Ct.  E.  (U.  S.) 
272. 

Where  a  carrier  owes  an  ascertained  sum  of  money,  which  is  a 
legally  enforceable  debt,  it  is  not  a  violation  of  the  Interstate  Com- 
merce Act  for  it  to  pay  such  debt  by  carriage  done  for  the  creditor 
at  its  legally  established  rates. —  Interst.   Com.   Commission  v.   Chesa- 
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pedke  &  0.  R.  Co.,  128  Ped.  59;  aSd.  as  to  result,  200  U.  5.  361,  26 
Sup.  Ct.  E.  (U.  S.)  272. 

Along  tlie  shore  at  Ashland,  Wis.,  was  a  track,  owned  partly  by  one 
railroad  and  partly  by  another,  and  operated  under  an  agreement  for 
joint  use  of  the  entire  tracks.  One  railroad  exacted  $2  per  car  from 
one  shipper  to  whom  side  track  connections  had  been  given,  in  addi- 
tion to  the  published  tariffs,  but  did  not  make  any  additional  charge 
to  other  shippers  along  the  line. —  Held,  that  the  agreement  for  the 
use  of  the  track  made  it  an  integral  part  of  the  railroad  complained 
of;  that  the  charge  to  one  shipper  and  not  to  others  was  an  unjust 
discrimination. —  Ohio  Coal  Co.  v.  Whitcomh,  123  Fed.  359;  certiorari 
denied,  191  U.  S.  567,  24  Sup.  Ct.  E.  (U.  S.)  841. 

A  contract  between  a  railroad  and  a  coal  company  whereby  the 
former  agrees  to  maintain  at  rate  of  $2.40  per  ton  on  all  shipments 
of  coal  of  less  than  100,000  tons  annually  by  any  one  party,  and  a 
rate  of  $1.60  to  $1.65  on  shipments  of  more  than  100,000  tons  per 
annum,  is  void  on  the  ground  of  discrimination. — -Burlington,  C.  R.  & 
N.  R.  Co.  V.  Northwestern  P.  Co.,  31  Fed.  652. 

A  statutory  limitation  of  a  railroad  company's  charges  impliedly 
excludes,  within  the  limits,  any  question  of  their  reasonableness  in  a 
collateral  suit,  unless  rebates  etc.,  are  alleged,  systematically  unequal. 
Occasional  inequality,  even  though  preferential,  is  not  always  neces- 
sarily unreasonable.  But  systematic  relative  inequality  cannot  be 
reasonable. — ■  Camblos  v.  Phila.  &  R.  R.  Co.,  Fed.  Cases,  No.  2,331. 

A  different  rate  on  fire,  building  and  paving  brick  is  discriminative. — 
Stowe-Fuller  Co.  v.  Pa.  Co.,  12  Inters.  Com.  E.  248. 

On  shipments  by  the  complainant  of  empty  bags  in  less  than  car 
load  lots  from  Newark  to  certain  southern  points,  a  rate  of  38  cents 
per  cwt.  was  charged  while  on  like  shipments  by  complainant's 
competitors  from  Newark  to  other  southern  points  about  equally  dis- 
tant a  rate  of  22  cents  was  made. —  Held,  that  the  former  rate  was 
imreasonable  and  unjust  and  should  be  reduced  to  22  cents. —  Ran  v. 
Pa.  R.  Co.,  12  Inters.  Com.  E.  229. 

That  rates  on  cotton  goods  from  the  southeastern  states  are  propor- 
tionately higher  than  those  from  New  England  does  not  in  and  of 
itself  establish  the  unreasonableness  of  the  higher  rates. — -Enterprise 
Mfg.  Co.  V.  Georgia  R.  Co.,  12  Inters.  Com.  E.  149. 

Persons  may  not  lawfully  be  transported  at  a  commodity  rate,  nor 
commodities  at  passenger  rates,  nor  may  one  rate  be  applied  to  a  mixed 
shipment  of  men  and  merchandise. —  Transportation  of  Newspaper  Em- 
ployees, 12  Inters.  Com.  E.  16. 

It  is  not  discrimination  to  give  reduced  rates  to  the  officials,  em- 
ployees and  property  of  a  telegraph  company  maintaining  a  telegraph 
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service  on  the  carrier's  lines.  That  such  company  also  uses  its  line 
for  commercial  service  does  not  afEect  the  lawfulness  of  the  conces- 
sion.—  Matter  of  Railroad-Telegraph  Companies,  12  Inters.  Com.  E.  10. 

That  the  rate  on  one  or  two  lines  between  the  same  points  is  sub- 
stantially lower,  does  not  show  the  absolute  or  relative  unreasonable- 
ness of  the  higher  rate. —  Marley  v.  Norfolk  &  W.  B.  Co.,  11  Inters. 
Com.  K.  616. 

If  the  rate  on  an  article  is  absolutely  and  relatively  reasonable  to 
those  who  ship  the  great  bulk  of  that  article  in  the  form  in  which 
it  is  commonly  prepared  for  shipment,  it  does  not  become  unreasonable 
and  discriminative  to  a  shipper  of  a  less  quantity  of  the  same  article 
merely  because  he  chooses  to  prepare  his  shipments  in  a  form  which 
affords  the  carrier  a  greater  profit  per  100  pounds,  particularly  when 
the  preparation  of  that  article  in  the  more  profitable  form  would 
impose  some  degree  of  hardship  upon  a  large  majority  of  shippers 
because  of  its  greater  expense  or  for  other  reasons. —  Planters'  Com- 
press Co.  V.  C.  C.  C.  &  St.  L.  R.  Co.,  11  Inters.  Com.  E.  3S2 ;  affd. 
and  applied,  Planters'  Compress  Go.  v.  Mo.  K.  &  T.  B.  Co.,  11  Inters, 
Com.  E.  606. 

That  ocean  steamship  lines  grant  a  lower  rate  to  round  bale  cotton, 
which  occupies  less  space  per  100  pounds  than  square  bale  cotton, 
does  not  require  rail  carriers  to  do  likewise. —  Planters'  Compress  Co. 
V.  C.  C.  C.  &  St.  L.  R.  Co.,  11  Inters.  Com.  382;  affd.  and  appHed, 
Planters'  Compress  Co.  v.  Mo.  K.  &  T.  R.  Co.,  11  Inters.  Com.  E.  606. 

Defendant  established  a  rate  from  the  mines  to  Baltimore  to  apply 
on  coal  carried  by  water  from  that  point  to  points  inside  the  Capes, 
except  Norfolk,  and  a  higher  rate  to  Baltimore  on  coal  for  Norfolk, 
for  which  the  only  reason  appeared  to  be  that  it  does  not  care  to  trans- 
port coal  to  Norfolk. —  Held,  that  the  higher  rate  was  discriminative. — 
City  Gas  Co.  v.  B.  &  0.  R.  C,  11  Inters.  Com.  E.  371. 

A  carrier  cannot  be  held  responsible,  before  the  Interstate  Commerce 
Commission,  for  a  discrimination  in  rates  which  is  due  to  the  fixing 
of  one  of  the  rates  by  a  railroad  commission  of  another  state  than 
that  in  which  the  rate  complained  of  is  charged. —  In  the  Matter  of 
Freight  Rates,  11  Inters.  Com.  E.  180. 

It  is  unreasonable  for  a  carrier  to  require  the  billing  of  southern 
shipments  to  a  certain  point  enroute  as  a  condition  of  allowing  a 
lower  proportional  rate,  while  it  declines  to  assume  responsibility  for 
such  billing  and  does  not  post  in  its  stations  tariffs  by  which  the 
shipper  can  himself  ascertain  the  rate  at  which  the  shipment  should 
be  billed.—  Kehoe  v.  Evansville  &  T.  H.  R.  Co.,  11  Inters.  Com.  E.  1Y2. 

In  order  to  provide  for  the  transfer  of  grain  to  other  lines  at  its 
terminus,  a  railroad  entered  into   a  contract  whereby  it  granted  to  a 
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certain  person  a  tract  of  land  upon  which  the  grantee  was  to  con- 
struct an  elevator  and  sidings,  and  the  railroad  agreed  to  pay  certain 
fixed  elevator  charges  on  grain  delivered  to  said  elevator  by  it  for 
transfer.  It  appeared  that  the  grantee  was  himself  a  dealer  in  grain 
and  also  that  the  cliarges  agreed  upon  were  reasonable  for  the  service. — • 
Held,  that  the  contract  was  valid. —  Matter  of  Allowances  to  Elevators, 
10  Inters.  Com.  E.  309. 

Where  a  railroad  has  published  its  rates  for  the  carriage  of  a 
commodity,  it  cannot  return  a  portion  of  such  rate  in, order  to  equalize 
to  different  industries  the  cost  of  production. —  Central  Y.  P.  Assn. 
v.  V.  8.  &  P.  R.  Co.,  10  Inters.  Com.  E.  193. 

A  railroad  company  owned  about  a  mile  of  track  connecting  a  salt 
manufactory  with  certain  railroads,  but  owned  no  equipment  of  any 
kind.  The  railroad  was  controlled  by  this  salt  company.  An  arrange- 
ment was  made  whereby  a  railroad  with  which  the  line  connected 
hauled  the  salt  from  the  mill  over  the  switch  and  its  own  line,  paying 
the  first  named  road  a  percentage  of  the  rate. — -Held,  that  this  wag 
an  improper  arrangement,  being  purely  a  scheme  to  obtain  a  con- 
cession in  the  rate. — Re  Transportation  of  Salt  from  Hutchinson,  10 
Inters.  Com.  E.  1. 

Where  a  reduced  rate  is  made  to  the  terminus  of  a  through  route 
under  the  compulsion  of  competition,  a  town  not  located  on  the  line 
of  the  through  route,  but  reached  over  a  lateral  connecting  road,  has 
a  disadvantage  of  situation  entailing  an  additional  expense,  and  a 
reasonably  higher  rate  to  such  town  than  the  forced  competitive  rate 
to  the  more  distant  terminus  of  the  through  route,  is  not  unjust  dis- 
crimination.—  Johnson  v.  C/i.,  M.  &  St.  P.  R.  Co.,  9  Inters.  Com.  E. 
221;  Lehman  Co.  v.  So.  Pac.  R.  Co.,  3  Inters.  Com.  E.  80,  4  I.  C. 
C.  E.  1 

Although  a  carrier  transports  the  private  cars  of  pleasure  parties, 
hunting  parties,  etc.,  at  round  trip  or  special  rates  lower  than  local 
fares  from  station  to  station,  allowing  the  cars  to  stop  over  at  such 
places  along  the  route  as  may  be  desired  by  their  occupants  or  ar- 
ranged for  with  them,  it  is  not  bound  to  make  the  same  terms  for  the 
private  car  of  a  commercial  salesman  stopping  over  from  town  to  town 
and  using  the  carrier's  sidetracks  as  a  temporary  location  for  his 
car,  in  which  iie  exhibits  samples  and  solicits  orders. —  Carr  v.  No. 
Pac.  R.  Co.,  9  Inters.  Com.  E.  1. 

Deserted  warehouses  and  depreciated  values  do  not  necessarily  show 
that  rates  in  question  are  unjustifiable. —  Danville  v.  So.  R.  Co.,  8 
Inters.  Com.  E.  409. 

Combination  rates  may  be  unjustly  discriminative,  even  though 
entirely  reasonable  in  mere  amount. —  Gustin  v.  A.  T.  &  S.  F.  R.  Co., 
8  Inters.  Com.  E.  277. 
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Carriers  mainly  engaged  in  the  transportation  of  export  flour  for 
many  years  published  the  same  rate  on  wheat  and  flour,  but  now 
change  their  tariff  so  as  to  charge  more  for  flour  than  for  wheat. — 
Held,  that  this  does  not  make  an  irrebuttable  presumption  of  discrimi- 
nation.—  Export  &  Domestic  Rates,  8  Inters.  Com.  E.  214. 

A  hotel  and  land  company  and  a  railroad  were  under  substantially 
the  same  ownership  and  control.  The  land  company  bought  tickets 
from  the  railroad  for  full  price  and  then  sold  them  only  to  its  patrons 
at  half  price. —  Held,  that  this  does  not  constitute  a  discrimination 
against  complainant  remediable  under  the  Interstate  Commerce  Act. — 
^YiUson  V.  Eoch  Creek  B.  Co.,  7  Inters.  Com.  E.  83. 

That  a  railroad  and  a  land  or  other  subsidiary  company  are  under 
a  common  ownership  and  control,  and  the  latter  company  does  acts 
which,  if  done  by  the  railroad,  would  violate  the  Interstate  Commerce 
Act,  does  not  constitute  necessarily  a  device  to  enable  the  road  to 
evade  its  legal  obligations. —  Willson  v.  Eock  Creek  E.  Co.,  7  Inters. 
Com.  E.  83. 

A  railway  owned  a  development  company  and  had  it  purchase  grain, 
which  the  former  transported  to  market  and  sold,  taking  as  payment 
for  the  transportation  only  the  profit  from  the  transaction,  if  any. — • 
Held,  that  this  was  but  a  device  to  get  trafBc  which  it  could  not  other- 
wise get,  and  to  give  a  rate  which  otherwise  would  be  palpably  dis- 
criminative. Hence,  the  practice  was  unlawful. —  In  re  Grain  Eates  of 
Chicago,  G.  ^Y.  R.  Co.,  7  Inters.  Com.  E.  33. 

Unless  within  the  exceptions  authorized  by  statute,  discriminations 
in  shipments  of  like  commodities,  based  solely  upon  the  purpose  or 
"  business  motive "  of  the  shipjer,  are  unlawful  whether  affected 
directly  or  indirectly  by  methods  of  classifications. —  Duncan  v.  A.  T.  £ 
S.  F.  E.  Co.,  6  Inters.  Com.  E.  85. 

The  arbitrary  allowance  of  a  "  manufacturer's  special  rate "  on  coal 
is  an  unjust  discrimination. —  In  re  Eates  on  Coal,  3  Inters.  Com.  E. 
609,  4  Inters.  Com.  E.  157,  5  I  C.  C.  E.  466. 

Yardage  and  mileage  payments  by  carriers  to  a  firm  owning  im- 
proved stock  cars,  which  more  than  pay  the  entire  cost  of  the  cars  in 
two  years,  including  expenses  of  operation,  are  unlawful  rebates. — 
Shamherg  V.  D.  L.  &  W.  E.  Co.,  3  Inters.  Com.  E.  173,  502,  4  I.  C. 
C.  E.  630. 

A  special  tariff  of  freight  rates  for  emigrants  is  an  unlawful  dis- 
crimination—  Elvey  v.  III.  Cent.  E.  Co.,  2  Inters.  Com.  E.  804,  3  I.  C. 
0.  E.  652. 

Petitioner  had  the  carrier  build  sidetracks  to  the  doors  of  his  mill, 
go  that  unloading  could  be  made  directly  from  the  cars.  He  com- 
plains because  the  carrier  pays  a  large  part  of  the  cost  of  cartage  for 


§  31. J  Unjust  Disceimination.  295 

shippers  who  do  not  have  such  sidetracks. —  Held,  the  complaint  does 
not  necessarily  make  out  a  case  of  discrimination. —  Hezel  M.  Co.  v. 
St.  L.  A.  &  T.  H.  R.  Co.,  2  Inters.  Com.  E.  5Y1,  3  Inters,  Com.  E, 
701,  5  I.  C.  C.  E.  5Y. 

A  railroad  may  make  special  rates  for  immigrants  as  a  class,  and 
decline  to  give  the  same  rate  to  others  for  whom  different  accommo- 
dations are  furnished. —  8avery  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  1  Inters, 
Com.  E.  695,  2  Inters.  Com.  E.  210,  2  I.  C.  C.  E.  338, 

Free  cartage,  not  included  in  the  published  schedules,  is  an  unlavsrful 
rebate.—  Stone  v.  Detroit,  0.  H.  &  M.  R.  Co.,  2  Inters.  Com.  E.  152, 
185,  3  Inters.  Com.  E.  60,  3  I.  0.  0.  E.  613. 

It  is  not  discriminative  for  a  railroad  to  give,  with  its  tickets,  an 
agreement  that  in  case  the  passenger  purchases  lands  from  the  com- 
pany, part  or  the  whole  of  the  purchase  price  of  the  ticket  will  be 
allowed  in  payment  on  the  land. —  Smith  v.  No.  Pac.  R.  Co.,  1  Inters. 
Com.  E.  611,  1  I.  C.  C.  E.  208. 

If  a  carrier  offers  to  alL  a  general  rate  which  is  reasonable,  but 
gives  to  some  a  lower  rate  for  special  inducements,  offering  the  lower 
rate  to  others  if  they  \vill  comply  with  such  special  inducements, 
it  is  not  unjustly  discriminating. —  Lough  v.  Outerbridge,  143  N.  Y. 
271,  38  N.  E.  292,  25  L.  E.  A.  674,  affg.  s.  c.  68  Hun  (N.  Y.),  486, 
22  N.  Y.  Supp.  976. 

It  is  unlawful  for  railroad  companies  to  refuse  to  carry  grain 
from  one  elevator  upon  the  same  terms  as  they  carry  grain  from  those 
of  an  elevator  association. —  Kellogg  v.  Sowerby,  93  App.  Div.  (N.  Y.) 
124,  87  N.  Y.  Supp.  413. 

A  discrimination  of  7^^  cents  per  ton  on  shipments  of  coal  is  un- 
reasonable.—  Louisville,  E.  &  St.  L.  R.  R.  Co.  v.  Crown  Coal  Co.,  43 
111.  App.  228. 

A  discrimination  of  $10  per  car  on  shipments  of  railroad  ties  be- 
tween the  same  points  is  unjust. — ■  Louisville,  E.  &  St.  L.  R.  R.  Co. 
V.  Wilson,  132  Ind.  517,  32  N.  E.  311,  18  L.  E.  A.  367n. 

A  contract  whereby  a  railroad  agreed  to  transport  grain  for  a  com- 
pany at  161/3  cents  per  cwt.,  at  the  same  time  stipulating  that  the 
shipper  should  pay  21  cents  per  cwt.,  of  which  41/2  cents  was  to  be 
paid  back  as  a  rebate  after  the  shipment  was  completed,  is  not  invalid. 
—  Cleveland,  C.  C.  .&  I.  R.  Go.  v.  Closser,  126  Ind.  348,  26  N.  E.  159, 
9  L.  E.  A.  754n. 

A  "milling  in  transit"  contract  between  a  carrier  and  shipper,  by 
which  the  former  contracts  to  credit  on  the  freight  charges  on  the 
latter's  manufactured  goods  any  charges  on  raw  material  shipped  to 
the  shipper's  factory,  is  not,  on  its  face,  a  violation  of  a  statute  against 
rebates  or  unjust  discriminations. —  Laurel  Cotton  Mills  v.  Gulf  £ 
S.  I.  R.  Co.,  84  Miss.  339,  37  So.  134,  66  L.  E.  A.  453. 
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A  carrier  may  eraploy  certain  shippers  to  perform  services  for  it 
for  compensation,  and  so  to  do  is  not  discrimination,  even  though 
it  diminishes  such  shippers'  payments  for  transportation  of  their 
fieight.— Eothschild  v.  Wahash  B.  Co.,  15  Mo.  App.  242,  4  S.  W.  418. 

A  railroad  corporation  agreed  to  carry  merchandise  for  a  party  at 
a  fixed  rate  less  than  it  would  carry  for  any  other  person. —  Held,  that 
this  contract  was  illegal  at  common  law. —  Messenger  v.  Pa.  B.  Co.,  36 
N.  J.  L.  407. 

A  carrier  transporting  logs  to  a  sawmiU  cannot  give  a  lower  rata 
to  a  shipper  who  agreees  to  ship  the  lumber  by  the  same  route,  than 
to  one  who  makes  no  such  agreement. —  Hilton  Lumber  Co.  v.  Atlantic 
C.  L.  B.  Co.,  136  N.  C.  479,  48  S.  E.  813,  141  N.  C.  171,  53  S.  E.  823. 

[67]    Foreign   and  domestic,  and  throngh   and  local  rates  —  What 
adjustment  carriers   may  make. 

Legislative  control  over  joint  tariffs, —  see  ante,  §  28,  note  [26]. 
Power  of  carriers  to  establish  through  routes  and  joint-rates, —  see 

ante,  §  30,  note  [1]. 
What  constitute  through  or  joint-rates, —  see  ante,  §  30,  note  [2]. 
Withholding    through    rates    as    form   of    discrimination, —  see   post, 

§  32,  note  [23]. 
Duty  of  carriers  establishing  joint  rate  to  charge  rate  published, — • 

see  post,  §  33,  note  [1]. 

It  often  happens  that  where  traffic  moves  over  two  or  more  railways 
a  certain  expense  attaches  to  the  interchange  of  that  traffic,  which 
makes  reasonable  the  imposition  of  a  higher  rate  than  if  the  movement 
were  over  a  single  road  for  the  same  distance. —  Texas  .&  C.  P.  Co.  v.  8t. 
L.  &  8.  P.  E.  Co.,  12  Inters.  Com.  E.  78. 

It  is  not  unlawful  for  carriers  to  maintain  reeonsignment  rates 
which  are  higher  in  some  cases  than  their  proportions  of  through 
rates,  and  that  the  reeonsignment  rate  is  sometimes  the  same  as  the 
proportion  of  the  through  rate  does  not  warrant  an  inference  of  unjust 
discrimination. —  St.  Louis  Hay  £  G.  Co.  v.  III.  Cent.  B.  Co.,  11  Inters. 
Com.  E.  486 

That  certain  through  rates  are  less  than  the  sum  of  the  in  and  out 
rates  does  not  make  them  necessarily  unlawful. —  St.  Louis  Hay  &  0. 
Go.  v.  Ill  Cent.  B.  Co.,  11  Inters.  Com.  E.  486. 

Defendant  transported  coal  from  the  mines  to  Baltimore.  Part  of 
it  was  for  local  consumption  in  Baltimore,  and  part  was  for  reshipment 
by  water. —  Held,  that  a  lower  rate  on  the  latter  was  justifiable. — 
City  Gas  Co.  v.  B.  £  0.  B.  Co.,  11  Inters.  Com.  E.  371. 

A  railroad  has  no  right  to  make  one  rate  for  passengers  whose 
journey  ends  at  the  terminus  of  its  branch  line,  and  a  lower  rate  for 
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passengers  who  travel  beyond  that  line  by  the  stages  of  a  particular 
transportation  company  or  who  patronize!  the  hotels  of  a  particular 
association,  in  both  of  which  the  railroad  owns  a  controlling  interest. — 
Wylie  V.  No.  Pac.  B.  Co.,  11  Inters.  Com.  E.  145. 

It  ia  not  permissible,  under  Interst.  Com.  Act,  §  2,  for  two  or  more 
carriers  to  establish  a  joint  through  rate,  less  than  the  sum  of  their 
locals,  which  is  available  only  to  a  particular  shipper  or  class  of 
shippers,  while  denying  such  lower  rate  to  other  shippers  of  like  traffic 
between  the  same  points  of  origin  and  destination. —  Capital  C.  G.  Co. 
V.  Central  Vt.  B.  Co.,  11  Inters.  Com.  E.  104. 

A  through  passenger  rate '  higher  than  the  sum  of  the  two  local 
rates  making  up  the  distance,  by  the  amount  of  the  bus  fare  for 
transfer  between  the  two  stations,  is  not  discriminative  where  the 
reasonableness  of  such  bus  fare  is  not  questioned. —  Behrend  v.  Wash. 
So.  B.  Co.,  9  Inters,  Com.  E.  637. 

A  comparison  of  rates,  showing  a  considerable  difEerence  between 
round  trip  and  the  aggregate  of  local  fares,  etc.,  is  not  in  itself  suffi- 
cient to  condemn  the  higher  rate  as  discriminative,  as  the  conditions 
affecting  local  and  through  travel  are  substantially  unlike.  Carr  v. 
No.  Pac.  B.  Co.,  9  Inters.  Com.  E.  1. 

In  the  absence  of  special  and  clearly  justifying  conditions,  any 
permanent  system  of  rates  which  renders  a  service  for  the  foreigner 
at  a  less  price  than  is  paid  by  the  American,  is  unjust  to  the  American. 
—  Export  &  Domestic  Bates,  8  Inters.  Com.  E.  214. 

The  Interstate  Commerce  Act  does  not,  as  a  matter  of  law,  prohibit 
the  charging  of  an  export  and  a  domestic  rate  upon  the  same  traffic 
to  the  same  point. —  Export  &  Domestic  Bates,  8  Inters.  Com.  E.  214. 

The  Interstate  Commerce  Commission  ought  not  to  interfere  with  a 
low  export  rate,  unless  it  clearly  appears  that  the  disparity  is  unduly 
great,  or  that  no  conditions  abroad  require  it. —  Export  &  Domestic 
Bates,  8  Inters.  Com.  E.  214. 

A  low  export  rate  may  sometime  be  necessary  to  dispose  of  our  surplus 
wheat,  and  to  promote  the  movement  abroad  of  our  surplusicorn. — Export 
&  Domestic  Bates,  8  Inters.  Com.  E.  214. 

In  the  application  of  export  rates,  intermediate  territory  should  not  be 
discriminated  against.  In  no  case  should  the  rate  from  the  more  distant 
point  to  the  seaboard  be  less  than  that  from  intermediate  points  on  the 
same  line. —  Export  &  Domestic  Bates,  8  Inters.  Com.  E.  214. 

Whatever  line  participates  in  a  low  export  rate  must  make  a  cor- 
responding rate  on  similiar  traffic  from  intermediate  points  on  its  line. — 
Export  &  Domestic  Bates,  8  Inters.  Com.  E.  214. 
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In  competition  for  business,  carriers  may  with  propriety  make  a  lower 
charge  on  export  than  on  domestic  traffic. —  Export  &  Domestic  Rates, 
8  Inters.  Com.  E.  214. 

Higher  through  or  combination  rates  on  com  for  export  from  Illinois 
than  from  Iowa  are  discriminative. —  Export  Bates  from  Points  E.  <& 
W.  of  Miss.  River,  8  Inters.  Com.  K.  185. 

An  export  rate  of  an  inland  carrier  is  essentially  the  division  of  a 
through  export  rate,  and  a  lower  rate  to  a  port  on  goods  for  export  than 
on  those  for  local  consumption  is  not  necessarily  a  discrimination. — 
EemUe  v.  Boston  &  A.  R.  Co.,  8  Inters.  Com.  K.  110. 

Carriers  may  lawfully  make  through  rates  from  points  in  the  United 
States  to  foreign  countries,  or  vice  versa,  of  which  the  portion  paid  to 
the  inland  carrier  within  the  United  States  is  less  than  the  rate  of  such 
carrier  on  domestic  commodities. —  Eemble  v.  Boston  <&  A.  R.  Co.,  8 
Inters.  Com.  E.  110,  overruling  TV.  Y.  Bd.  of  T.  &  T.  v.  Pa.  R.  Co.,  3 
Inters.  Com.  E.  417,  4  I.  C.  C.  E.  447,  to  conform  to  Texas  &  P.  R.  Co. 
V.  Inters.  Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E.  (U.  S.)  666, 
5  Inters.  Com.  E.  405. 

A  lower  rate  on  trainload  than  on  carload  lots  is  not  justified  by  the 
fact  that  the  former  are  for  export. —  Paine  Bros.  v.  Lehigh  V.  R.  Co., 
7  Inters.  Com.  E.  218. 

The  addition  of  a  reasonable  local  rate  to  a  reasonable  through  rate 
in  order  to  fix  the  through  charge  to  the  local  station  is  likely  to  produce 
a  relatively  unreasonable  rate  to  that  station.  The  difference  in  situa- 
tion of  the  basing  and  local  points  in  respect  of  through  traffic  is  not 
properly  measured  by  the  rate  for  carriage  between  them. — -Railroad 
Commission  of  Ga.  v.  Clyde  Ss.  Co.,  4  Inters.  Com.  E.  120,  5  I.  C.  C.  E. 
324. 

In  making  and  filing  export  tariffs,  the  rate  to  the  seaboard  should  not, 
unless  in  exceptional  cases,  be  less  than  the  inland  tariff  rate. —  N.  Y. 
Prod.  Exch.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  2  Inters.  Com.  E.  13,  28,  553, 
3  I.  C.  C.  E.  137. 

When  two  carriers  enter  into  an  agreement  for  joint  rates,  covering  all 
stations  on  their  lines  in  the  state,  they  create  virtually  a  new,  inde- 
pendent line,  which  is  subject  to  the  law  as  to  discriminations. —  Blair  v. 
Sioux  C.  &  P.  R.  Co.,  109  Iowa,  369,  80  N.  W.  673. 

A  through  rate  may  be  made  less  than  the  sum  of  local  rates  between 
the  same  points. —  Southern  E.  Co.  v.  Commonwealth,  116  Ky.  907,  25 
Ky.  L.  E.  1078,  77  S.  W.  207. 

A  carrier  may  charge  higher  rates  for  local  or  domestic  freight  than 
for  through  or  extra-territorial  freight. —  Shipper  v.  Pa.  B.  Co.,  47  Pa. 
.338. 
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[68]    Exaction  of  local  rates  on  through  traffic. 

No  fair  or  equitable  construction  will  justify  the  exaction  of  local 
rates  for  freights  not  local. —  Augusta  S.  R.  Co.  v.  Wrightsville  &  T.  R. 
Co.,  7i  Fed.  522;  Calloway  v.  L.  &  N.  R.  Co.,  7  Inters.  Com.  R.  431. 

The  charge  of  a  local  rate  for  a  part  of  a  through  haul,  when  the  extra 
expense  of  a  local  haul  has  not  been  incurred,  is  prima  facie  excessive. — 
Board  of  Trade  v.  Nashville,  C.  £  8t.  L.  R.  Co.,  8  Inters.  Com.  E.  503. 

169]    Discretion   of   carrier   in  fixing   rate. 

A  lower  rate  for  export  traffic  is  merely  in  the  discretion  of  the  car- 
xier. —  Matter  of  Proposed  Advances  in  Freight  Rates,  9  Inters.  Com.  K. 
S82. 

170]    Measni-e    of   proper   through   rate. 

What  is  lawful  charge  for  through  transportation  when  no  joint  rate 
has  heen  established, —  see  post,  §  30,  note  [8], 

Ordinarily  a  through  interstate  passenger  fare  should  not  exceed  the 
sum  of  the  local  state  fares  over  the  same  route,  though  there  is  no  legal 
requirement  to  that  effect. —  Artz  v.  Seahoard  Air  L.  R.  Co.,  11  Inters. 
Com.  R.  458. 

171]    Through  rates  as  standards  of  comparison. 

Hates  on  through  business  do  not  show  that  a  local  rate  is  unreasonable, 
nor  can  local  rates  throw  light  on  the  justice  or  injustice  of  discrimina- 
tion between  through  shipments  having  the  same  origin  and'  destination. 
—  Southern  R.  Co.  v.  8t.  L.  Hay  &  G.  Co.,  153  Fed.  728. 

The  through  rate  is  not  the  standard  of  comparison  of  the  local  rate. — 
Tozer  V.  V.  S.,  52  Fed.  917,  revg.  s.  c.  39  Fed.  904;  Chicago  .&  N.  W.  R. 
€o.  V.  Oslorne,  52  Fed.  912,  revg.  s.  o.  48  Fed.  49,  certiorari  denied, 
146  U.  S.  341,  13  Sup.  Ct.  R.  (U.  S.)  281. 

E72]    What   constitutes  a  through  shipment. 

The  determinative  feature  of  a  through  shipment  is  the  contract,  and 
if  the  shipment  starts  and  proceeds  on  a  contract  for  through  shipment, 
it  may  be  considered  such,  and  given  the  benefit  of  a  through  rate. — 
Unlawful  Rates  in  Trans.  Cotton  hy  K.  C.  M.  &  B.  R.  Co.,  8  Inters. 
€om.  R.  121. 

Western  grain  was  shipped  to  Kansas  City  on  local  bills  of  lading  and 
at  local  rates,  with  no  indication  or  arrangement  that  it  was  going  fur- 
ther. It  was  then  re-billed  to  Chicago  and  other  points,  at  the  "  balance 
of  the  through  rates "  from  its  origin  to  such  destination,  and  through 
manipulation  of  "  expense  bills,''  etc.,  such  "  balance  of  through  rate " 
■was  made  less  than  the  rate  obtained  by  deducting  the  local  rate  first 
paid  from  the  through  rate  for  the  entire  distance. —  Seld,  that  such 
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shipment  and  reshipment  did  not  constitute  a  througli  shipment,  was  not 
entitled  to  the  through  rate,  and  was  a  discrimination  against  grain  ship- 
ments originating  in  Kansas  City. —  In  re  Atchison,  T.  &  8.  F.  R.  Co., 
7  Inters.  Com.  E.  240. 

[73]    -^— ESect   of  non-consent   of  connecting  carrier  to  through, 
rate. 

It  may  be  an  unlawful  discrimination  for  a  carrier  to  quote  or  allow 
a  joint  rate  over  the  lines  of  a  connecting  carrier  without  the  latter's  con- 
sent, if  such  joint  rate  is  less  than  the  sum  of  the  local  rates  of  the  two 
carriers. —  New  York,  N.  H.  S  H.  R.  Co.  v.  Piatt,  Y  Inters.  Com.  E.  323. 

[74] Division  of  through  rate. 

Where  a  railroad  is  owned  by  the  largest  individual  shipper  over  it,  an 
excessive  division  in  favor  of  such  road  of  the  joint  rates  with  other 
railroads  amounts  to  an  unjust  discrimination. —  Re  Divisions  of  Joint 
Rates,  10  Inters.  Com.  E.  385. 

The  Interstate  Commerce  Commission  has  no  authority  to  condemn  the 
division  of  a  through  rate,  unless  a  part  of  the  through  line  and  the 
article  shipped  have  a  common  ownership,  and  a  grossly  excessive  divi- 
sion is  made  for  the  purpose  of  paying  a  rebate. —  Re  Transportation  of 
Salt,  10  Inters.  Com.  E.  148. 

When  freight  is  shipped  over  a  through  route,  the  fact  that  one  rail- 
road receives  a  share  of  the  total  through  charge  which  is  equal  to  its 
local  rate  for  the  carriage,  is  not  sufficient  to  make  the  shipment  a  merely 
local  shipment  on  that  road. —  Independent  Ref.  Assn.  v.  11'.  N.  Y.  & 
P.  R.  Co.,  6  Inters.  Com.  E.  378. 

[75]    Complainant  must  be  person  affected  by  rate. 

Disparity  between  through  rates  and  local  rates  held  not  unduly  dis- 
criminatoi'v,  when  not  complained  of  by  any  one  directly  affected  thereby. 
—  Texas  &  P.  B.  Co.  v.  Interst.  Com.  Commission,  162  U.  S.  197,  16 
Sup.  Ct.  E.  (U.  S.)  666,  revg.  s.  c.  57  Fed.  948,  affg.  s.  c.  52  Fed.  187. 

[76]    Identity  of  service. 

The  service  rendered  by  a  carrier  in  transporting  a  local  passenger 
from  one  point  on  its  line  to  another  is  not  identical  with  the  service 
rendered  in  transporting  a  through  passenger  over  the  same  rails. —  Union 
Par.  R.  Co.  V.  U.  fl..  117  U.  S.  355,  6  Sup.  Ct.  E.  (U.  S.)  772,  afig. 
s.  c.  20  Ct.  CI.  (U.  S.)  70. 

IC77]    Discrimination   through   classification  —  In   general. 

Power  of  Commission  to  prevent  discrimination  hy  classification, — see 
post,  §  49,  note   [20]. 

A  carrier  may  not  discriminate  between  shippers  by  unjustified  reclas- 
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fiification  of  freight. — Iniersi.  Com.  Commission  v.  C.  H.  &  D.  E.  Co.,  146 
Fed.  559;  affd.  206  U.  S.  142,  27  Sup.  Ct.  E.  (U.  S.)  648. 

A  carrier  may  not  subject  a  shipper  of  soap  in  less  than  carload  lots 
to  an  undue  disadvantage  as  compared  with  a  shipper  in  carload  lots, 
through  an  unjustiiiable  reclassification. —  Interst.  Com.  Commission  y. 
C.  H.  &  D.  B.  Co.,  146  Fed.  559;  aifd.  206  U.  S.  142,  27  Sup.  Ct.  E. 
(U.  S.)  648. 

Goods  in  the  same  classification  are  presumptively  entitled  to  equal 
rates. —  McMorran  v.  Grand  Trunh  B.  Co.,  2  Inters.  Com.  E.  604,  3 
I.  C.  C.  E.  252. 

Classification  used  as  a  device  to  affect  unjust  discriminations,  etc., 
calls  for  preventive  action  by  the  Interstate  Commerce  Commission. — 
Coxe  Bros.  v.  Lehigh  V.  E.  Co.,  2  Inters.  Com.  E.  195,  229,  3  Inters. 
Com.  E.  460.  4  I.  C.  C.  E.  535. 

E78]    Justification. 

That  by  keeping  hay  in  a  higher  classification,  carriers  would  be  more 
likely  to  promptly  furnish  cars  for  its  movement,  is  no  justification  at 
all  for  a  classification  higher  than  the  other  facts  warrant. —  National 
Hay  Assn.  v.  L.  8.  &  M.  S.  B.  Co.,  9  Inters.  Com.  E.  264. 

[79]    Hoxr  determined. 

Determination  of  proper  classifications, — see  ante,  §  28,  notes   [32]- 
[34]. 

The  proper  method  of  determining  whether  there  has  been  discrimina- 
tion in  classification  is  comparison  with  the  classification  accorded  by 
carriers  on  analogous  articles. —  Broivnell  v.  Columhus  &  C.  M.  B.  Co., 
4  Inters.  Com.  E.  285,  5  I.  C.  C.  E.  638. 

[80]    What  constitutes. 

Classification  of  specific  articles, —  see  ante,  §  28,  note  [37]. 

If  the  cost  of  transporting  two  commodities  is  substantially  the  same, 
it  is  discrimination  to  classify  them  so  that  one  pays  nearly  twice  as 
much  as  the  other. —  Bea  v.  Mobile  &  0.  B.  Co.,  7  Inters.  Com.  E.  43. 

Classification  of  celery  on  a  different  basis  than  similar  garden  vege- 
tables is  discriminative. —  Tecumseh  Celery  Co.  v.  Cincinnati,  J.  &  M. 
B.  Co.,  4  Inters.  Com.  E.  44,  318,  5  I.  C.  C.  E.  663. 

It  is  unjust  discrimination  to  place  in  different  classification  soap  sub- 
stantially equal  in  value  and  held  o\it  as  suited  for  like  purposes. — 
Beaver  v.  Pittshurg,  C.  &  St.  L.  B.  Co.,  3  Inters.  Com.  E.  285,  564,  4 
I.  C.  C.  E.  733. 
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It  is  not  unjust  discrimination  to  give  a  higher  classification  to  patent 
medicines  than  to  ale  and  beer,  in  view  of  the  higher  commercial  value 
and  less  volume  of  traffic  of  the  former. — Warner  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  3  Inters.  Com.  E.  74,  4  I.  C.  C.  E.  32. 

Putting  Pearline,  which  competes  with  common  soap,  in  a  classifica- 
tion where  the  rate  is  twice  as  great,  is  an  unlawful  discrimination. — 
Pyle  V.  E.  Tenn.  V.  &  G.  R.  Co.,  1  Inters.  Com.  E.  600,  767,  1  I.  C.  C.  E. 
465. 


[81]    Actions  and  proceedings  —  Right  of  action  arising  from  tm- 
lawful  discriminations. 

Joint  and  several  liahility  of  carriers, —  see  ante,  note  [10]. 

Recovery  of  overcharges, —  see  ante,  §  26,  notes   [52],  [57]. 

Right  of  action  by  connecting  carrier  to  recover  for  unjust  discrimina- 
tion,—  see  post,  §  35,  note   [29]. 

Actions  to  recover  for  violations  of  long  and  short  haul  rule, —  see  post, 
§  36,  notes  [37]-[4]]. 

Whether  statutory  remedies  supplant  existing  remedies, —  see  post, 
§  40,  note  [2]. 

Mandamus  to  compel  rendering  of  services  without  discrimination, — 
see  post,  §  57,  note  [13]. 

A  person  suing  a  public  service  corporation  for  discrimination  in 
rates  is  not  precluded  from  recovery  on  the  theory  that  his  payments 
were  voluntary  when  he  did  not  know  of  the  discrimination  and  therefor 
made  his  payments  under  a  mistake  as  to  a  material  fact. —  Armour 
Packing  Co.  v.  Edison  E.  L.  Co.,  115  App.  Div.  (N.  Y.)  51,  100  X.  T. 
Supp.  605. 

If  the  inability  of  a  favorably  located  grain  elevator  to  earn  as  much 
as  other  similarly  situated  elevators  was  occasioned  by  the  unlawful  acts 
of  the  defendant  railroad  companies  and  elevator  association,  or  because 
of  an  unlawful  discrimination  enforced  against  the  plaintiffs,  they  are 
entitled  to  recover  any  damages  thus  occasioned,  no  matter  under  what 
form  of  agreement  the  defendants  may  have  acted,  or  what  method  of  pro- 
cedure they  adopted. —  Kellogg  v.  Sowerhy,  93  App.  Div.  (N.  Y.)  124, 
87  N.  Y.  Supp.  413. 

An  action  will  lie  at  common  law  against  a  carrier  for  denying  a 
shipper  the  equality  of  right  which  he  was  entitled  to  enjoy  with  the  other 
patrons  of  such  carrier. —  Langdon  v.  N.  Y.  L.  E.  &  IF.  R.  Co.,  58  Hun 
(N.  Y.),  123,  11  N.  Y.  Supp.  514,  afltg.  s.  c.  9  N.  Y.  Supp.  245. 
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[82]    Injunctions. 

Restraining  excessive  charges, —  see  ante,  §  26,  note  [48]. 
Enjoying  discriminations  hetween  connecting  carriers, —  see  post,  §  35, 
note  [30]. 

A  suit  in  equity  mas'  be  maintained  at  the  instance  of  the  government, 
to  restrain  railroad  companies  from  discriminations  in  rates. —  JJ.  8.  v. 
Mich.  Cent.  R.  Co.,  122  Fed.  544. 

[83]    Adequacy  of  remedy. 

The  damages  which  a  shipper  will  suffer  from  the  exaction  of  an 
unjust  or  discriminatory  rate  are  in  no  way  fully  measured  by  thediffer- 
ence  between  a  reasonble  and  just  rate  and  the  unreasonable  and  unjust 
Tate.—  Jewett  v.  Oh.  M.  &  St.  P.  R.  Co.,  156  Fed.  160. 

[84]    Pleadings. 

Answering  a  complaint  of  undue  discrimination,  the  carrier  alleged 
that  it  gave  the  favored  company  a  lower  rate  in  consideration  of  the 
settlement  of  pending  litigation.—  Held,  this  gave  no  basis  on  which  an 
estimate  could  be  made  of  the  actual  charges,  and  that  such  answer  was 
insumcient.—  Goodridge  v.  U.  Pac.  R.  Co.,  37  Fed.  182;  affd.  149  U.  S. 
680,  13  Sup.  Ct.  E.  (U.  S.)  977 

Where  the  carrier  has  sought  to  justify  a  higher  rate  from  one  com- 
peting point  than  from  another  on  the  ground  of  greater  distance,  and 
the  complainant  shows  no  circumstances  which  counteract  the  influence 
of  distance  as  a  controlling  factor,  the  complaint  against  such  rates  will 
be  dismissed. —  Freight  Bureau  v.  C.  N.  0.  &  T.  P.  R.  Co.,  7  Inters. 
Com.  E.  180. 

A  complaint  alleging  a  conspiracy  between  railroad  companies  and 
an  association  of  elevator  owners  whereby  the  latter  would  discriminate 
in  rates  and  service  against  a  particular  elevator,  states  a  good  cause  of 
Ration.— Kellogg  v.  Lehigh  V.  R.  Co.,  61  App.  Div.  (N.  Y.)  35,  70 
N.  T.  Supp.  237. 

A  complaint  which  restricts  the  character  of  the  action  to  a  recovery 
under  a  Pennsylvania  statute  against  discriminations,  etc.,  providing  a 
penalty  for  such  action  on  the  part  of  the  carrier,  will  not  enable  a  recov- 
ery of  the  damages  to  which  the  carrier  would  be  liable  at  common  law 
for  such  discriminations. —  Langdon  v.  N.  Y.  L.  E.  &  IT'.  R.  Co.,  58 
Hun  (N.  Y.),  122,  11  N.  Y.  Supp.  5]  4,  afig.  s.  c.  9  N.  Y.  Supp.  245. 

A  complaint  under  the  common  law  liability  of  a  carrier  for  excessive 
charges  fails  to  allege  facts  essential  to  a  cause  of  action,  where  it  con- 
tains no  allegation  that  the  rates  charged  and  paid  by  plaintiff  were  in 
excess  of  the  reasonable  compensation  for  the  services  rendered;  no  alle- 
gation but  that  the  rates  paid  by  the  other  two  'corporations  mentioned 
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were  known  to  plaintiffs  at  the  time  of  the  shipment  alleged  in  the  com- 
plaint, or  that  the  contract  between  the  plaintiffs  and  defendants  was 
not  made  with  full  knowledge  of  the  rates  paid  by  the  corporations  men- 
tioned; no  allegation  of  any  protest  by  the  plaintiffs  against  the  rates 
charged  to  them,  or  demand  that  the  services  be  rendered  for  the  same 
prices  charged  to  the  other  corporations,  and  so  far  as  appears  by  the 
complaint,  the  amounts  paid  by  plaintiffs  for  the  services  rendered  may 
have  been  paid  by  them  with  full  knowledge  of  all  the  facts,  and  under 
a  special  contract  with  the  defendant  based  on  those  facts. —  Langdon  v. 
.V.  Y.  L.  E.  .&  W.  R.  Co.,  9  N.  Y.  Supp.  245;  affd.  on  other  points,  58 
Hun  (N.Y.),  122,  11  N.  Y.  Supp.  514. 

In  an  action  against  a  carrier  for  unjust  discriminations,  it  is  not 
necessary  to  state  each  instance  of  discrimination  as  a  separate  cause 
of  action.—  Cohn  v.  St.  L.  I.  M.  &  S.  R.  Co.,  181  Mo.  30,  79  S.  "W.  961. 

In  an  action  by  a  shipper  to  recover  overcharges,  etc.,  it  is  not  neces- 
sary that  the  complaint  should  set  forth  the  exact  date  of  shipments 
by  plaintiff,  the  dates  and  times  defendant  had  given  a  lower  rate 
to  other  shippers,  etc.,  as  defendant  could  ask  for  a  bill  of  particulars. — 
Hilton  L.  Co.  V.  Atlantic  C.  L.  R.  Co.,  141  N.  C.  171,  53  S.  E.  823. 

[85]    Burden   of  proof. 

To  establish  discriminations  in  rates  resulting  from  putting  in  the 
same  classification  articles  of  the  same  general  character,  there  must 
be  preponderating  proof  in  favor  of  the  complainant. —  Gloie-Wernicke 
Co.  V.  B.  &  0.  S.  R.  Co.,  11  Inters.  Com.  E.  156. 

When  a  shipper  alleges  that  the  allowance  of  lower  rates  on  carload 
than  less  than  carload  lots  constitutes  descrimination,  the  burden  of 
proof  is  on  the  complainant. —  Brownell  v.  Columbus  &  C.  M.  B.  Co., 
4  Inters.  Com.  E.  285,  5  I.  C.  C.  E.  638. 

Where  no  discrimination  is  alleged,  either  as  between  different  points 
of  production  tributary  to  the  same  market,  or  on  account  of  dispro- 
portionate rates  on  different  kinds  of  traific  similar  in  character  and 
volume,  the  burden  is  on  the  complainant  of  showing  affirmatively 
that  the  rates  charged  are  excessive. —  Lincoln  Creamery  Co.  v.  TJ.  Pac. 
R.  Co.,  3  Inters.  Com.  E.  641,  794,  5  I.  C.  C.  E.  156. 

Goods  in  the  same  classification  are  presumtively  entitled  to  equal 
rates,  and  the  burden  is  on  the  carrier  of  justifying  any  disparity. — 
McMorran  v.  Grand  Trunh  R.  Co.,  2  Inters.  Com.  604,  3  I.  C.  C.  E.  252. 

K'o  presumption  arises  that  a  rate  is  reasonable  from  the  mere  fact 
that  it  has  been  put  into  effect,  and  when  it  is  prima  facie  dispropor- 
tionate or  relatively  unequal,  the  burden  is  on  the  carrier  to  justify 
its  charges  when  challenged  on  those  grounds. —  McMorran  v.  Grand 
Trunk-  R.  Co.,  2  Inters.  Com.  E.  604,  3  I.  C.  C.  E.  252. 
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In  departing  from  the  mileage  basis  of  rates,  as  between  the  several 
branches  of  its  road,  a  carrier  is  not  making  conclusive  evidence  that 
it  is  discriminating,  but  the  burden  is  in  the  company  to  justify  such 
departures  when  the  rates  are  disputed. —  Logan  v.  Ch.  &  N.  W.  B.  Co., 
2  Inters.  Com.  E.  14,  19,  431,  2  I.  C.  C.  R.  604. 

In  an  action  by  a  shipper  to  recover  for  discriminations  in  charges, 
the  burden  is  on  plaintiff  to  establish  such  discriminations  by  the 
greater  weight  of  evidence. —  Hilton  L.  Co.  v.  Atlantic  C.  L.  B.  Co., 
141  N.  C.  171,  53  S.  E.  823. 

To  recover  for  discrimination  in  rates  in  violation  of  a  statute 
prohibiting  discrimination  in  charges  for  transportation  from  the  same 
place  and  "  upon  like  conditions,"  the  burden  is  upon  the  plaintiff  to 
show  that  the  conditions  were  alike. —  State  V.  So.  B.  Co.,  125  N.  0. 
666,  34  S.  E.  527. 

[86]    Evidence. 

In  an  action  by  a  shipper  to  recover  overcharges,  it  is  competent 
to  prove  the  rates  charged  others  for  transportation  on  other  branches 
of  the  road,  where  conditions  were  substantially  similar. —  Hilton  L. 
Co.  v.  Atlantic  C.  L.  B.  Co.,  141  K  C.  171,  53  S.  E.  823. 

In  an  action  by  a  shipper  to  recover  overcharges,  etc.,  otherwise 
relevant  testimony  is  inadmissible,  for  purposes  of  comparison,  v^en 
it  relates  to  an  interstate  shipment.  —  ffiZion.  L.  Co.  v.  Atlantic  C.  L.  B. 
Co.,  141  K  C.  171,  53  S.  E.  823. 

[87]    Defenses. 

An  unliquidated,  unexplained  and  indefinite  claim  for  damages  for 
a  tort,  which  though  put  forward,  has  never  been  pressed,  is  no  defense 
to  an  action  against  a  carrier  for  discriminations  in  rates. —  Union  Pac. 
B.  Co.  V.  Goodridge,  149  TJ.  S.  680,  13  Sup.  Ct.  E.  (U.  S.)  970,  affg. 
s.  c.  37  Fed.  182 

In  an  action  against  a  carrier,  the  carrier  pleaded  as  a  defense  a 
contract  for  a  refund  in  case  the  favored  shipper  furnished  a  certain 
amount  of  transportation  It  did  not  allege  and  show  that  such  an 
amount  was  furnished.  The  defense  was  held  ineffectual. —  Union  Pac. 
B.  Co.  v.  Goodridge,  149  TJ.  S.  680,  13  Sup.  Ct.  (U.  S.)  970,  affg.  s.  o. 
37  Fed.  182. 

In  an  action  by  a  shipper  against  a  carrier  for  damages  for  unjust, 
unreasonable  and  discriminatory  charges,  under  the  Interstate  Com- 
merce Act,  the  plaintiff  must  show  that  the  rate  charged  was  unreason- 
able according  to  the  provisions  of  the  Act.  It  is  therefore  a  good 
defense  in  such  an  action  to  show  that  the  charges  complained  of  were 
in  accordance  with  the  schedule  of  rates  adopted,  printed  and  kept 
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posted  by  the  carrier,  pusuant  to  the  Act.  The  Act  provides  the  sole 
standard  by  which  it  may  be  determined  whether  a  given  rate  i8  reason- 
able or  unreasonable  within  the  meaning  of  the  Act. —  Van  Patten  v. 
Ch.  M.  S  St.  P.  B.  Co.,  81  Fed.  545. 

[88]    Damage!. 

How  damages  to  shipper  by  discriminations  in  freight  rates  should 
be  computed. —  Greisser  v.  Mcllrath,  13  Fed.  373. 

In  an  action  for  damages  by  a  shipper  against  a  railway,  because  of 
discriminations,  etc.,  forbidden  by  the  state  ^railroad  commission,  ex- 
emplary damages  may  be  recovered,  if  it  appears  that  the  act  of  the 
company  was  "  a  willful  violation  of  the  law." —  Augusta  Brokerage  Co. 
V.  Central  of  Ga.  R.  Co.,  121  Ga.  48,  48  S.  E.  714. 

[89]    Criminal  liability  — In  general. 

Prosecution  for  giving  free  transportation, —  see  post,  §  33,  note  [17]. 

The  Elkins  Act  making  it  unlawful  for  a  shipper  to  receive  any 
rebate  or  concession  by  any  device  whatsoever  is  not  confined  in  its 
application  to  cases  where  the  devices  used  are  fraudulent,  but  refers 
to  any  methods  whereby  a  concession  is  received. —  Armour  Packing 
Co.  V.  U.  S.,  209  U.  S.  56,  28  Sup.  Ct.  R.  (U.  S.)  428,  affg.  s.  c.  153 
Fed.  1. 

There  is  no  provision  of  the  Elkins  Act  excepting  special  contracts 
from  its  operation. —  Armour  Packing  Co.  v.  TJ.  8.,  209  U.  S.  56,  28 
Sup.  Ot.  E.  (U.  S.)  428,  affg.  s.  o.  153  Fed.  1. 

The  mere  fact  that  a  defendant  is  a  stockholder  in  a  corporation) 
which  receives  rebates  does  not  subject  him  to  criminal  liability. — 
V.  8.  V.  Wood,  145  Fed.  405. 

The  fact  that  a  shipper  who  contracts  for  and  receives  a  rebate,  per- 
sonally derives  no  benefit  -therefrom,  but  turns  the  same  over  without 
consideration  to  another,  does  not  relieve  him  from  criminal  liability. — 
U.  8.  V.  Wood,  145  Fed.  405. 

A  rebating  arrangement  was  made  by  the  assistant  general  freight 
agent.  The  local  freight  agent  and  the  agent  who  made  out  the  bills 
of  lading,  knew  that  there  was  something  unusual  and  out  of  the 
ordinary  course  of  business  in  sucli  shipments. —  Held,  that  this  was 
not  sufiicient  notice  to  them  to  make  them  criminally  liable. —  U.  8.  v. 
Mich.  Cent.  R.  Co.,  43  Fed.  26. 

Where  it  is  shown  that  certain  companies  refused  to  handle  the  grain 
from  one  elevator  upon  the  same  terms  that  they  handled  grain  from 
other  elevators,  their  acts  being  in  accordance  with  contracts  between 
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said  companies,  in  order  to  render  the  companies  liable  for  a  conspiracy, 
they  must  have  contemplated  discriminating  against  such  elevator  owner 
when  they  entered  into  those  agreements. —  Kellogg  v.  Sowerhy,  190 
N.  Y.  3Y0,  83  N.  E.  4Y,  revg.  s.  c.  114  App.  Div.  (N.  Y.)  916,  100  N.  Y. 
Supp.  1123. 

[90]    Elements   of   the   offense. 

Intent  as  element  of  offense, —  see  ante,  note  [17]. 

An  indictment  of  a  shipper  for  receiving  and  accepting  an  unlawful 
concession  from  a  railroad  need  not  allege  payment  of  the  unlawful 
rate,  as  prima  facie  the  offense  is  consummated  when  the  property  is 
transported  at  the  unlawful  rate. —  U.  8.  v.  Vacuum  Oil  Co.,  158  Fed. 
536. 

A  rebate  is  given  and  accepted  only  when  the  amount  thereof  is  paid. 
—  U.  S.  V.  Gt.  Northern  B.  Co.,  157  Fed.  288. 

In  1902,  prior  to  the  passage  of  the  "  Elkins  Act "  (TJ.  S.  Comp.  St. 
Supp.  1907,  p.  880;  32  Stat.  847),  an  agreement  was  entered  into  between 
a  shipper  and  a  carrier  whereby  a  certain  portion  of  the  published  rate 
was  to  be  refunded.  In  1904,  subsequent  to  the  passage  of  that  act,  the 
rebate  was  actually  given. —  Held,  that  an  indictment  under  the  Elkins 
Act  for  giving  an  unlawful  rebate  was  proper. —  U.  S.  v.  Gt.  Northern 
R.  Co.,  157  Fed.  288. 

Under  the  Elkins  Act  of  Feb.  19,  1903,  it  is  not  a  criminal  offense 
to  receive  a  rebate  from  a  joint  rate  unless  such  rate  has  been  both 
filed  and  published.—  U.  8.  v.  Wood,  145  Fed.  405. 

When  a  statute  prescribes  a  penalty  for  "  willful "  discriminations 
by  railroads,  it  is  implied  that  the  act  must  be  done  knowingly  or 
intentionally. —  Woodhouse  v.  Bio  Grande  R.  Co.,  67  Tex.  416,  3  S. 
W.  323. 

[91]    Each  nnlairfnl  shipment  a  separate  offense. 

Where  there  are  several  shipmentg  at  a  rate  less  than  the  legal  rate, 
each  shipment  is  a  distinct  offense,  and  the  whole  transaction  does  not 
constitute  one  continuing  offense. —  U.  8.  v.  Vacuum  Oil  Co.,  158  Fed. 
536;  U.  8.  v.  Cent.  Vt.  B.  Co.,  157  Fed.  291. 

If  the  offense  charged  against  a  railroad  is  the  payment  and  accept- 
ance of  rebates,  each  substantial  payment  is  properly  the  subject  of  a 
separate  indictment  or  count. —  U.  8.  v.  Ot.  Northern  B.  Co.,  157  Fed. 
288. 

Under  the  Elkins  Act  of  Feb.  19,  1903  (ch.  708,  32  Stat,  at  L.  847, 
U.  S.  Comp.  Stat.,  Supp.  1905,  p.  599),  each  shipment  at  less  than  the 
lawful  rate  is  a  separate  offense,  and  where  the  published  rate  is  on 
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carload  lots,  each  car  is  a  separate  shipment. —  U.  8.  v.  Standard  Oil 
Co.,  155  Fed.  305. 

[92]    Necessity  for  action  by  commission. 

Section  3  of  the  Elkins  Act,  approved  Feb.  19,  1903,  provides  a 
remedy  in  court  without  going  before  the  Interstate  Commerce  Com- 
mission, for  any  discriminations  or  preferences  forbidden  by  the  Inter- 
state Commerce  Act. —  Interst.  Com.  Commission  v.  Ch.  Gt.  W.  B.  Co., 
141  Fed.  1003. 

A  motion  was  made  to  dismiss  an  indictment  for  unjust  discrimina- 
tion on  the  ground  that  the  State  Oommiasion  had  filed  no  informa- 
tion or  complaint  against  the  defendant. —  Held,  that  the  statute  is 
self-operating,  and  the  grand  jury  may  act  wholly  independent  of  the 
Commission. — ■  Commonwealth  v.  L.  &  N.  R.  Co.,  112  Ky.  75,  23  Ky. 
L.  E.  1382,  65  S.  W.  158. 

[93]    Information   and   evidence. 

A  shipper  charged  with  having  received  a  rebate  from  the  published 
rate  is  not  entitled  to  prove  that  another  carrier  has  a  published  rate 
as  low  as  that  which  defendant  received  by  means  of  the  rebate. —  TJ.  8. 
V.  Standard  Oil  Co.,  155  Fed.  305. 

Sufficiency  of  information  and  admissibility  of  evidence,  in  prosecu- 
tions under  the  Elkins  Act  for  receiving  rebates. —  V.  8.  v.  Camden  Iron 
Works,  150  Fed.  214. 

[94]    Indictment. 

Indictments  for  failure  to  charge  the  published  rate, —  see  post,  §  33, 
note  [10]. 

An  indictment  of  a  shipjwr  under  the  Elkins  Act  for  receiving  a  con- 
cession from  the  published  rate,  is  not  insufficient  for  failing  to  allege 
by  what  particular  device  the  concession  was  obtained  where  it  clearly 
charges  every  element  of  the  offense  and  distinctly  advises  the  defend- 
ants of  what  he  is  to  meet  at  the  trial. —  Armour  Packing  Co.  v.  TJ.  S., 
209  U.  S.  56,  28  Sup.  Ct.  R.  (U.  S.)  428,  afEg.  s.  c.  153  Fed.  1. 

An  indictment  against  a  shipper  for  receiving  a  preference  in  the 
carriage  of  goods  between  two  points  is  not  invalid  because  it  fails  to 
charge  the  particular  route  over  which  the  goods  were  transported. — 
TJ.  8.  V.  Vacuum  Oil  Co.,  158  Fed.  536. 

An  indictment  under  Elkins  Act,  §  1,  charged  that  in  pursuance  to 
an  agreement  between  a  shipper  and  the  defendant  railroad,  certain 
goods  were  transported  at  less  than  the  tarifE  rates,  such  result  being 
accomplished  by  an  agreement  for  rebates  from  the  legal  tariff.  The 
indictment  also  stated  that  the  Missouri  Pacific  K.  Co.,  whose  line 
formed  part  of  the  through  route  over  which  the  goods  were  shipped,  filed 
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with  the  Intersrtate  Commerce  Commission  a  joint  tariff  of  rates  and 
charges. —  Held,  that  the  indictment  did  not  properly  charge  an  offense 
by  the  defendant  inasmuch  as  it  failed  to  allege  that  a  tariff  was  filed 
and  published  by  the  defendant.—  U.  8.  v.  N.  Y.  0.  &  E.  B.  R.  Co.,  157 
Fed.  293. 

From  a  comparison  of  the  numerous  counts  of  an  indictment  for  the 
giving  of  rebates,  it  appeared  that  the  payments  of  the  rebates  were  in 
several  cases  made  on  the  same  day. —  Held,  that  while  if  there  was 
actually  one  payment  there  would  be  only  one  offense,  it  did  not  appear 
from  the  face  of  the  indictment  whether  there  was  in  fact  only  one 
payment  on  the  one  day  and  a  demurrer  to  such  indictment  could  not 
be  sustained.—  U.  8.  v.  Cent.  Vi.  R.  Co.,  157  Fed.  291. 

A  count  of  an  indictment  alleging  that  a  carrier  "  offered,  granted 
and  gave"  a  rebate  is  not  bad  for  duplicity,  as  alleging  more  than  one 
ofiense.—  U.  8.  v.  D.  L.  &  W.  E.  Co.,  152  Fed.  269. 

Under  the  Hepburn  Law,  it  is  not  sufficient  to  allege  in  the  indict- 
ment that  a  carrier  "  unlawfully "  gave  rebates.  The  allegation  must 
include  that  such  rebates  were  "  knowingly  "  given. —  TJ.  8.  v.  D.  L.  & 
W.  B.  Co.,  152  Fed.  269. 

An  indictment  for  giving  rebates,  etc.,  averred  that  the  carrier 
charged  the  legal  rate,  but  granted  and  paid  to  the  shipper  a  rebate 
or  concession  therefrom,  whereby  it  carried  the  property  at  less  than 
the  legal  rate.  It  did  not  allege  a  prior  agreement  for  such  rebate, 
nor  did  it  negative  the  existence  of  conditions  or  circumstances  which 
might  make  the  repayment  legal. —  Held,  that  this  was  a  valid  and 
sufficient  indictment.—  U.  8.  v.  Ch.  St.  P.  &  0.  B.  Co.,  151  Fed.  84. 

A  corporation  and  its  agents  may  be  criminally  prosecuted  for  the 
same  offense  of  giving  rebates,  in  a  single  indictment. —  U.  8.  v.  N.  Y. 
C.  &  H.  B.  B.  Co.,  146  Fed.  298. 

An  indictment  for  giving  rebates  in  violation  of  the  Interst.  Com. 
Act,  §  2,  is  bad  when  it  merely  alleges  the  giving  of  rebates  to  certain 
shippers,  as  it  must  also  give  an  instance  when  a  like  rebate  was  not 
given  or  was  refused  to  some  other  shipper. —  TJ.  8.  v.  Hanley,  71 
Fed.  672. 

An  indictment  charging  unjust  discrimination  in  rates  in  violation 
of  Interst.  Com.  Act,  §  2,  need  not  aver  by  what  particular  device  the 
defendant  managed  to  discriminate  in  favor  of  the  particular  shipper. 
—  U.  8.  v.  Tozer,  37  Fed.  635,  2  L.  E.  A.  444n. 

An  indictment  for  unjust  discrimination  is  defective  if  it  does  not 
allege  that  the  offense  was  knowingly  or  wilfully  committed. —  Louis- 
ville &  N.  B.  Co.  V.  Commonwealth,  105  Ky.  179,  20  Ky.  L.  E.  1099, 
48  S.  "W.  416,  43  L.  E.  A.  541. 
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An  indictment  for  unjust  discrimination,  is  defective  if  it  does  not 
allege  that  the  goods  were  of  the  same  class  or  kind,  handled  between 
the  same  points,  and  under  substantially  similar  conditions.— Louis- 
ville  £  N.  B.  Co.  v.  Commonwealth,  105  Ky.  1Y9,  20  Ky.  L.  E.  1099, 
48  S.  W.  416,  43  L.  E.  A.  541. 

All  indictment  for  giving  an  undue  preference  is  defective  where 
it  alleges  merely  that  the  defendant  made  an  undue  preference  by 
giving  H.  a  free  pass,  but  fails  to  allege  that  by  virtue  of  the  pass  H. 
received  free  transportation. —  State  v.  So.  R.  Co.,  125  N.  C.  666,  34 

S.  E.  527. 

The  allegation  in  an  indictment  that  a  carrier  gave  a  named  person 
an  undue  preference  by  transporting  him  free,  alleges  discrimination. 
—  State  v.  So.  B.  Co.,  125  N.  C.  666,  34  S.  E.  527. 


§  32.  Unreasonable  preference. —  No  common  carrier 
shall  make  or  give  any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  person  or  corporation  or  to  any  locality  or  to  any 
particular  description  of  traffic  in  any  respect  whatsoever,  or  sub- 
ject any  particular  person  or  corporation  or  locality  or  any  par- 
ticular description  of  traffic  to  any  prejudice  or  disadvantage  in 
any  respect  whatsoever. 


Penalties   for  unjust   discriminations   on  interstate  shipments, —  see 

Elkins  Act,  §  1,  post.  Appendix  B. 
Court   proceedings   to    compel   discontinuance   of   discriminations  in 

interstate  traffic, — see  Elkins  Act,  §  3,  post,  Appendix  B. 
For  discriminations  in  rates  on   Interstate  shipments, —  see  Interst. 

Com.  Act,  §  2,  post,  Appendix  B. 
For  similar  provisions  in  the  Interstate  Commerce  Act, —  see  Interst. 

Com.  Act,  §  3,  post,  Appendix  B. 
Railroads  may  not  give  preference  for  the  transaction  of  business  of 

common  carrier  upon  its  cars  or  in  its  depots  or  on  its  grounds, 

—  see  N.  i.  E.  E.  L.,  §  34. 
Provisions   of  the   New   YorTc  Railroad  Law   forlldding   discrimina- 
tions between  connecting  carriers, —  see  IST.  T.  E.  E.  L.  §  35. 
Power  of  former  Board  of  Railroad  Commissioners  ivith  reference  to 

unjust  discriminations, —  see  N.  Y.  E.  E.  L.  §  160. 
Carriers  shall  charge  rates  reasonable  in  themselves, —  see  ante,  §  26. 
Duty   of   carrier   to   install   switch   and  sidetrach   connections, —  se& 

ante,  §  27. 
Carriers  shall  not  unjustly  discriminate  as  to  rates  and  charges,—" 

see  ante,  §  31. 
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Carriers  shall  not  discriminate  in  facilities  hetween  connecting  lines, 
—  see  post,  §  35. 

Carriers  shall  not  subject  shippers  to  prejudice  in  the  distribution 
of  cars, —  see  post,  §  3Y. 

Forfeitures  and  penalties  for  giving  undue  or  unreasonable  prefer- 
ence or  advantage, —  see  post,  §  56. 

Statute  providing  penalties  for  unjust  discrimination  construed  as 
penal, —  see  ante,  §  1,  note  [35]. 

General  rales  of  statutory  construction, — see  ante,  §  1,  notes  [23]- 
[40]. 

Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 

Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 

What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 

Regulations  by  Commission  to  prevent  unjust  discrimination  pre- 
sumptively reasonable, —  see  ante,   §  23,  note   [1]. 

What  statutes  regulating  rates  amount  to  a  regulation  of  interstate 
commerce, —  see  ante,  §  25,  note   [14]. 

Statutes  requiring  the  charging  of  reasonable  rates  merely  declaratory 
of  common  law, —  see  ante,  §  26,  note  [1]. 

Provisions  of  Act  applicable  to  thorough  routes  as  well  as  single  lines, 
—  see  ante,  §  26,  note  [25]. 

Meaning  of  term  "  rate,"—  see  ante,  §§  26,  note  [26]. 

Discretion  of  carrier  in  fixing  rates, —  see  ante,  §  26,  note  [28j. 

Granting  of  rebates  as  evidence  that  rates  rebated  from  are  unneces- 
sarily high, —  see  ante,  §  26,  note  [36]. 

Issuance  of  transfers  by  street  railroads, —  see  ante,  §  26,  notes  [58]- 
[72]. _ 

Presumption  of  legality  of  rates  filed  and  posted, —  see  ante,  §  28, 
note  [14]. 

Statutes  forbidding  unjust  discriminations  merely  declaratory  of 
common  law, —  see  post,  §  31,  note  [22]. 

Commodity  rates, —  see  ante,  §  31,  note  [59]. 

Giving  of  passes  as  unjust  discrimination, —  see  post,  §  33,  note  [13]. 

Discrimination  in  matter  of  continuous  carriage  without  brealcage  of 
bulk, —  see  post,   §   39,   note. 

Power  of  Commission  to  compel  furnishing  of  facilities, —  see  post, 
§  49,  note  [13]. 


[1]    Rule  of   eqnality. 

Construction  of  statutes  declaratory  of  common  law, —  see  ante,  §  1, 

note  [31a]. 
Duty  of  carriers  not  to  unduly  discriminate  as  to  rates, —  see  ante,  §  31, 

note  [1]. 
"Unlawful  discrimination"  defined, —  see  ante,  §  31,  note  [3]. 
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Not  all  discriminations  unlawful, —  see  ante,  §  31,  note  [4]. 

Duty  of  carriers  not  to  discriminate  'between  connecting  lines, —  se& 
post,  §  35,  notes  [l]-[7]. 

Duty  not  to  charge  more  for  short  than  for  long  haul, —  see  post,  §  36, 
notes  [4],   [5]. 

Duty  of  carrier  not  to  discriminate  in  furnishing  cars, —  see  post, 
§  37,  note  [9]. 

Effect  of  agreement  on  duty  of  carrier  not  to  discriminate  in  furnish- 
ing cars, —  see  post,  §  37,  note   [12]. 

The  provision  in  the  Constitution  of  Colorado  that  "  no  railroad  com- 
pany shall  give  any  preference  to  individuals,  associations  or  corporations 
in  furnishing  cars  or  motive  power  "  imposes  no  greater  obligation  on  a 
carrier  than  the  common  law  imposed. —  Atchison,  T.  .&  S.  F.  R.  Co.  v. 
D.  <&  N.  0.  R.  Co.,  110  U.  S.  667,  4  Sup.  Ct.  E.  (U.  S.)  185,  revg.  s.  c. 
13  Fed.  546. 

A  railroad  company  owes  the  duty  to  shippers  not  to  unreasonably  and 
unduly  discriminate  against  them  in  favor  of  other  shippers. —  TJ.  8.  V. 
Oregon  R.  &  N.  Co.,  159  Fed.  975. 

A  carrier  cannot  discriminate  between  persons  who  tender  freight  for 
transportation.— 3181/2  Tons  of  Coal,  14  Blatch.  (U.  S.)  453. 

A  carrier  who  under  any  pretext  whatever  grants  to  one  shipper  an 
advantage  which  it  denies  to  another  violates  the  spirit  and  thwarts  the 
purpose  of  the  law. —  Castle  v.  B.  &  0.  R.  Co.,  8  Inters.  Com.  E.  333. 

At  common  law,  and  also  under  the  N.  T.  Eailroad  Law,  a  carrier  could 
not  unreasonably  or  unjustly  discriminate  between  persons  whose  prop- 
erty was  offered  for  transportation,  but  was  bound  to  deal  with  them  all 
substantially  alike. —  People  ex  rel.  Ohlen  v.  N.  Y.  L.  E.  &  IT.  R.  Co.,. 
22  Hun  (N.  T.),  533. 

A  railroad  company,  where  it  acts  as  a  common  carrier,  is  bound  to 
serve  alike  all  the  members  of  the  public  who  apply  for  service  under 
like  conditions.—  State  v.  Atlantic  C.  L.  R.  Co.,  51  Fla.  543,  41  So.  528. 

In  matters  as  to  the  management  of  its  property  and  involving  no  duty 
to  the  public,  a  carrier  may  grant  concessions  to  some  which  it  withholds 
from  others,  especially  if  such  a  course  is  beneficial  to  the  public. — 
Kates  V.  Atlanta  Cab  Co.,  107  Ga.  636,  34  S.  E.  372,  46  L.  E.  A.  431. 

A  raiboad  is  without  power  to  enter  into  a  preferential  or  exclusive 
'contract  with  any  of  its  patrons. —  L.  &  N.  R.  Co.  v.  Central  Stoch  Yards 
Co.,  30  Ky.  L.  E.  18,  97  S.  W.  778. 

Carriers  cannot  legally  give  undue  and  unjust  preferences. —  New 
Eng.  Exp.  Co.  v.  Me.  C.  R.  Co.,  57  Me.  188. 

Terms  imposed  by  railroads  for  trackage  to  warehouses  near  stations 
must  be  the  same  for  all,  even  though  warehouses  are  on  the  carrier's 
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right  of  way. —  Farwell  F.  W.  Assn.  v.  Minneapolis,  St.  P.  d  8.  St.  M. 
B.  Co.,  55  Minn.  8,  56  N.  W.  248. 

A  carrier  is  required  to  provide  facilities  for  and  to  receive  and  ship 
goods  tendered  at  its  stations  on  payment  or  tender  of  the  usual  tariff 
rates  and  may  not  discriminate  between  shippers. —  State  ex  rel.  Crandall 
V.  C.  B.  &  Q.  B.  Co.,  72  Neb.  542,  101  N.  W.  23 ;  State  ex  rel.  McComh 
V.  C.  B.  &  Q.  B.  Co.,  n  Neb.  593,  99  N.  W.  309. 

A  common  carrier  cannot  exercise  an  unreasonable  discrimination,  in 
the  carriage  of  goods. —  McDuffee  v.  Portland  &  B.  B.  Co.,  52  N.  H.  430. 

A  car  svdtching  company  must  not  discriminate  between  shippers. — 
Larrabee  Flour  Mills  v.  Mo.  Pac.  B.  Co.,  74  Kan.  808,  88  Pac.  72. 

A  carrier  must  not  use  its  powers  to  benefit  one  community,  industry 
or  individual  to  the  detriment  of  another. —  Houston  &  T.  C.  B.  Co.  v. 
Smith,  63  Tex.  322. 

[2]    Iiegislative   control. 

General  power  to  regulate  property  devoted  to  public  use, —  see  ante, 

§  1,  notes  [l]-[22]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes   [16]-[21]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 

The  provisions  of  Inters.  Com.  Act.  §  3,  as  to  undue  advantage  or  pre- 
judice, etc.,  apply  to  discrimination  in  facilities  or  instrumentalities  of 
transportation,  and  give  the  Interstate  Commerce  Commission  jurisdic- 
tion of  any  case  of  wrongful  prejudice  arising  in  connection  therewith. 
—  Bed  RocTc  F.  Co.  v.  B.  &  0.  B.  Co.,  11  Inters.  Com.  E.  438. 

The  legislature  may  prohibit  unjust  discriminations,  as  to  localities, 
in  charges  for  the  transportation  of  persons  and  freights. — Chicago  & 
A.  B.  Co.  V.  People,  67  111.  11. 

A  Kentucky  statute  making  it  unlawful  for  any  corporation  to  give 
"  any  undue  or  unreasonable  preference  or  advantage  to  any  particular 
person  or  locality,  or  any  particular  description  of  traffic,"  etc.  is  void  for 
uncertainty. —  Commonwealth  v.  L.  &  N.  B.  Co.,  20  Ky.  L.  R.  491, 
46  S.  W.  700;  Louisville  &  N.  B.  Co.  v.  Commonwealth,  99  Ky.  132, 
35  S.  W.  129. 

Under  a  statute  prohibiting  carriers  from  giving  any  undue  or  unrea- 
sonable advantage,  etc.,  the  power  of  the  Eailroad  Commission  is  not  con- 
fined to  prevent  such  preferences,  etc.  in  rates,  but  in  any  respect  per- 
taining to  their  functions  as  common  carriers. —  B.  B.  Commission  v. 
E.  &  T.  0.  B.  Co.,  90  Tex.  340,  38  S.  W.  750. 

A  statute  making  a  carrier  who  forwards  goods  of  a  favored  shipper  out 
of  the  order  in  which  they  are  received,  liable  for  all  losses  resulting  from 
the  delay,  and  also  for  statutory  penalties,  is  valid. —  Hill  &  M.  Y.  St. 
Louis  S.  W.  B.  Co.,  7  Tex.  Ct.  E.  336,  812,  75  S.  W.  874. 
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[3]    Who   may  complain. 

The  Interst.  Com.  Aot,  §  3,  forbidding  discrimination  between  persons 
and  localities,  is  available  only  to  the  persons  or  localities  discriminated 
against,  and  a  connecting  railroad  cannot  complain  of  another  railroad 
because  the  latter  discriminates  against  localities  in  compelling  prepay- 
ment of  freight  and  car  mileage  on  traffic  brought  over  the  connecting 
carriers'  line  from  certain  localities,  while  not  compelling  prepayment  of 
freight  and  car  mileage  on  traffic  brought  over  such  line  from  other  locali- 
ties.— Oregon  S.  L.  &  U.  N.  B.  Co.  v.  No.  Pac.  B.  Co.,  61  Fed.  160,  affg. 
s.  c.  51  Fed.  465. 

[4]    Necessity  for  tangible  Injnry. 

In  cases  of  discriminaiion  on  rates, —  see  ante,  §  31,  note  [6]. 

That  the  community  discriminated  against  is  not  directly  injured  does 
not  justify  an  undue  preference. —  Kindell  v.  A.  T.  ,&  S.  F.  B.  Co.,  8 
Inters.  Com.  E.  608. 

The  mere  fact  that  a  contract  has  been  entered  into  between  a  canal 
company  and  a  coal  company  which  will  give  a  preference  to  the  coal 
company  over  other  shippers  to  the  extent  of  one  half  the  capacity  of  the 
canal,  is  no  ground  for  an  information  in  the  nature  of  quo  warranto 
in  the  absence  of  a  showing  that  the  rights  of  other  shippers  have  actu- 
ally been  interfered  with. —  Commonwealth  v.  D.  &  H.  Canal  Co.,  43 
Pa.  St.  295. 

[5]    Presumption  and  bnrden  of  proof. 

The  burden  of  proving  undue  preference  or  undue  prejudice  is  on  the 
complaining  party. —  Interst.  Com.  Commission  v.  L.  £  N.  B.  Co.,  73 
Fed.  409. 

Discriminations  against  shippers  must  be  considered  unjust,  unless 
forced  by  justifying  conditions,  and  the  burden  is  on  the  complainant  to 
show  the  discrimination,  and  on  the  carrier  to  show  that  the  discrimina- 
tion was  justified. —  Bichmond  Elev.  Co.  v.  Pere  Marquette  B.  Co.,  10 
Inters.  Com.  E.  629. 

[6]    Different   circumstances  and   conditions   as  justification. 

As  justification  for  discriminations  in  rates, —  see  also,  ante,  §  31, 
notes   [32]-[55]. 

What  are  "contemporaneous  shipments," — see  ante,  §  31,  note  [41]. 

The  law  imposes  the  duty  upon  carriers  not  to  unreasonably  dis- 
criminate between  persons,  localities  or  forms  of  traffic,  but  a  dissimi- 
larity of  circumstances  and  conditions  may  justify  a  discrimination. — 
v.  8.  v.  Oregon  B.  &  N.  Co.,  159  Fed.  975. 
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Population  and  tonnage  traffic  are  differences  which  may  be  constituted 
"circumstances  and  conditions"  of  dissimilarity;  and  it  can  not  be  said 
as  a  matter  of  law,  that  a  carrier  may  not  lawfully  collect  and  deliver 
goods,  at  its  own  expense,  in  a  city  of  70,000  population  and  1,000,000 
ton  tl'affic,  and  not  in  a  city  of  6,000  population  and  55,000  ton  traffic. — 
Detroit,  G.  H.  &  M.  R.  Co.  v.  Interst.  Com.  Commission,  74  Fed.  803, 
revg.  s.  c.  57  Fed.  1005;  affd.  167  TJ.  S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986. 

Differences  in  facilities  furnished  under  essentially  different  circum- 
stances do  not  constitute  undue  or  unjust  discrimination. —  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Oppenheimer,  64  Ark.  271,  43  S.  W.  150,  44  L.  E.  A. 
353. 


[7]    Matters   relevant   in   determining   question   of   undue   prefer- 
ence. 

In  considering  whether  any  particular  locality  is  subjected  to  an  undue 
preference  or  disadvantage,  all  the  facts  and  circumstances  must  be  con- 
sidered, the  welfare  of  the  communities  to  receive  and  consume  the  goods 
as  well  as  the  communities  producing  and  shipping  them;  the  legitimate 
interests  of  the  carriers  as  well  as  the  traders  and  shippers;  the  competi- 
tion between  routes  for  traffic,  etc. —  Texas  &  P.  R.  Co.  v.  Interst.  Com. 
Commission,  162  F.  S.  197,  16  Sup.  Ct.  E.  (TJ.  S.)  666,  revg.  s.  c.  57 
Fed.  948,  affg.  s.  c.  52  Fed.  187. 

Location  of  freight  stations,  facilities  afforded  by  rival  carriers,  the 
state  of  existing  competition,  are  circumstances  to  be  considered  in  de- 
termining what  accessorial  services  a  carrier  may  furnish,  without  un- 
justly discriminating. —  Detroit,  G.  H.  &  M.  R.  Co.  v.  Interst.  Com.  Com- 
mission, 74  Fed.  803,  revg.  s.  c.  57  Fed.  1005;  affd.  167  U.  S.  633,  17 
Sup.  Ct.  E.  (IT.  S.)  986. 

When  the  Interstate  Commerce  Act  says  that  no  locality  shall  be  sub- 
jected to  any  undue  prejudice  or  disadvantage,  it  does  not  mean  that 
regard  is  to  be  had  solely  to  the  welfare  of  the  locality  where  the  traffic 
originates,  or  where  the  goods  are  shipped  on  the  cars.  The  welfare  of 
the  locality  to  which  the  goods  are  sent  is  also  to  enter  into  the  question. 
—  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  74  Fed.  715. 

In  passing  upon  anj-  question  of  undue  preference  or  disadvantage,  it 
is  proper  to  take  into  account  various  elements,  such  as  the  convenience 
of  the  public,  the  fair  interests  of  the  carrier,  the  relative  quantities  or 
volume  of  the  traffic  involved,  the  relative  cost  of  the  services,  the  profit 
to  the  company,  and  the  situation  and  circumstances  of  the  respective  pa- 
trons, with  reference  to  each  other,  as  competitive  or  otherwise. —  Interst. 
Com.  Commission  v.  L.  &  N.  B.  Co.,  73  Fed.  409. 
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[8]    Intervention  by  commission. 

The  Interstate  Commerce  Commission  should  not  interfere  with  the  ad- 
justment of  rates  between  localities  except  when  necessary  to  protect  public 
interests.  To  justify  the  intervention  of  the  Commission,  it  must  appear 
that  the  preference  and  advantage  in  the  one  case,  and  the  corresponding- 
prejudice  and  disadvantage  in  the  other,  are  so  appreciable  and  estab- 
lished with  such  a  degree  of  certainty  as  to  be  justly  declared  unreason- 
able.—-  CommerciaZ  Club  of  Omaha  v.  Ch.  &  N.  B.  Co.,  7  Inters.  Com. 
E.  387. 

The  Interstate  Commerce  Commission  will  not  decide,  on  an  ex  parts 
application,  whether  railroads  ought  to  grant  a  particular  special  privi- 
lege of  manufacturing  in  transit,  etc. —  In  re  Iowa  Barb  Steel  Wire  Co., 

I  Inters.  Com.  E.  21,  605,  1  I.  C.  C.  E.  17. 

[9]    General  rnles   and  principles. 

It  may  be  presumed  that  Congress,  in  adopting  substantially  the 
language  of  the  English  Act,  had  in  mind  the  construction  given  to  the 
words  "undue  preference"  by  the  courts  of  England. —  Interst.  Com. 
Commission  v.  B.  &  0.  R.  Co.,  145  U.  S.  263,  12  Sup.  Ct.  E.  (U.  S.) 
844,  affg.  s.  0.  43  Fed.  37;  Interst.  Com.  Commission  v.  Ch.  G.  W.  B. 
Co.,  141  Fed.  1003. 

There  is  no  distinction  in  principle  between  a  discrimination  in  the 
furnishing  of  facilities  with  which  to  originate  a  shipment,  and  a  dis- 
crimination in  the  furnishing  of  facilities  with  which  to  receive  a  ship- 
ment.—iJofirers  V.  Phila.  &  B.  B.  Co.,  12  Inters.  Com.  E.  352. 

Discrimination  may  arise  in  the  delivery  of  goods  as  well  as  in  the 
receipt  or  transportation. —  St.  Louis  Hay  &  G.  Co.  v.  C.  B.  &  Q.  B.  Co., 

II  Inters.   Com.  E.   82. 

A  preference  or  advantage  in  rates  or  service  is  not  unlawful  under 
Interst.  Com.  Act,  §  3,  imless  it  results  from  the  wrongful  action  of  the 
carrier. —  Wilmington  T.  Assn.  v.  Cincinnati  P.  &  V.  B.  Co.,  9  Inters, 
Com.  E.  118. 

Because  one  railroad  violates  the  Interstate  Commerce  Act  in  one 
particular  does  not  justify  another  in  violating  it  openly  in  another 
particular. —  In  re  Atchison  T.  &  S.  F.  B.  Co.,  7  Inters.  Com.  E.  61. 

A  given  relation  in  rates  between  competing  tovpns,  fairly  equitable  at 
the  time  of  its  adoption,  may  become,  through  business  development  and 
charges  in  other  conditions,  severely  prejudicial  to  the  town  taking  the 
higher  schedule.—  Daniels  v.  Ch.  B.  I.  &  P.  B.  Co.,  6  Inters.  Com.  E.  458. 

The  English  cases  are  valuable  in  defining  what  constitutes  undue 
preference  or  prejudice,  etc.,  but  their  value  is  greatly  limited  in  cases 
where   the   statute   itself   describes   the  offense   it   declares   unlawful. — 
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B.  R.  Commission  of  Ga.  v.  Clyde  8s.  Co.,  4  Inters.  Com.  E.  120,  5  I. 

C.  C.  E.  324. 

Discrimination  must  consist  in  the  doing  for  or  allowing  to  one  party 
or  place  what  is  denied  to  another;  it  cannot  be  predicated  of  action 
■which  is  in  itself  impartial. —  Crews  v.  Richmond  ■&  D.  R.  Co.,  1  Inters. 
Com.  E.  490,  703,  1  I.  0.  C.  E.  401. 

A  railroad  may  engage  in  furnishing  accessorial  service  to  consignors 
■or  consignees,  but  they  cannot  monopolize,  wholly  or  partly,  this  acces- 
sorial business,  or  promote  the  monoply  of  it  by  anyone  else,  or  appro- 
priate preferential  advantages  for  conducting  it,  to  their  own  profit  or  that 
■of  anyone  else. —  Camilos  v.  Philadelphia  R.  Co.,  Fed.  Cases  2331. 

A  carrier  has  the  right  to  prescribe  such  reasonable  rules  and  regula- 
"tions  as  are  deemed  best  calculated  to  promote  its  own  interests  and 
those  of  shippers. —  Pennsylvania  Coal  Co.  v.  D.  ,&  H.  Canal  Co.,  31 
N.  T.  91,  afPg.  29  Barb.  (N.  T.)  589. 

Making  a  special  contract  to  convey  a  commodity  renders  a  railroad  a 
•common  carrier  of  that  commodity,  bound  to  render  reasonable  and  equal 
facilities  for  all  of  such  commodity  offered  for  transportation. —  Baher  v. 
Boston  &  M.  R.  Co.,  —  N.  li.  — ,  65  Atl.  386. 

[10]    Effect    of    competition. 

Competition  is  a  factor  to  be  considered  under  Interst.  Com.  Act,  §  3. 
—  East  Tennessee,  V.  cE  G.  B.  Co.  v.  Interst.  Com.  Commission,  181  IT. 

S.  1,  21  Sup.  Ct.  E.  (U.  S.)  516;  Interst.  Com.  Commission  v.  Ala.  Mid. 

B.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed. 

715,  69  Fed.  :27;  Interst.  Com.  Commission  v.  Ch.  W.  B.  Co.,  141  Fed. 

1003;  Interst.  Com.  Commission  v.  Clyde  8s.  Co.,  93  Fed.  83. 

In  interpreting  and  applying  Interst.  Com.  Act,  §  3,  competition  be- 
tween rival  routes  does  not  necessarily  relieve  the  carrier  of  the  restraints 
imposed  by  the  section,  but  it  is  to  be  considered  in  determining  what 

constitutes  "  undue  or  unreasonable  preference  or  advantage."  The 
•competition  may  be  such  that,  out  of  due  regard  for  the  interests  of  the 
public  and  the  carriers,  it  ought  to  be  permitted  to  influence  rates,  and 
there  is  no  rule  which  prevents  the  Interstate  Commerce  Commission  or 

the  courts  fi-om  taking  it  into  consideration. —  Interst.  Com.  Commission 

V.  Ala.  Mid.  R.  Co.,  168  F.  S.  144,  18  Sup.  Ct.  E.  45,  affg.  s.  c.  74  Fed. 
715,  69  Fed.  227. 

Conditions  of  water  and  trunk  line  competition  considered,  under 
Tnterst.  Com.  Act,  §  3. —  Interst.  Com.  Commission  v.  Cincinnati,  P. 
^  V.  B.  Co.,  124  Fed.  624. 

The  fact  that  competition  results  in  placing  one  shipping  point  at  a 
•disadvantage  with  another  does  not  make  a  case  of  discrimination. — 
Allen  &  Lewis  v.  Ore.  B.  &  N.  Co.,  98  Fed.  16;  Savannah  Bureau  v. 
€harlesion  &  8.  B.  Co.,  7  Inters.  Com.  E.  458. 
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The  advantageous  position  of  one  trader  in  having  his  establishment  so 
located  that  he  has  two  competing  routes  is  as  much  a  circumstance  to 
be  considered  as  the  geographical  location  of  another  shipper,  who  though 
he  has  not  the  advantage  of  competition  between  routes  is  situated  at  a 
point  on  the  line  physically  nearer  the  common  market. —  Interst.  Com. 
Commission  v.  L.  &  N.  B.  Co.,  73  Fed.  409. 

In  the  distribution  of  cars,  a  carrier  may  not  .discriminate  between 
competitive  and  non-competitive  points. —  HawMns  v.  L.  8.  .&  M.  8.  R. 
Co.,  9  Inters.  Com.  E.  207;  Hawhins  v.  Wheeling  &  L.  E.  R.  Co.,  9 
Inters.  Com.  R.  212. 

Under  Interst.  Com.  Act,  §  3,  the  question  is  not  merely  whether  some 
form  of  competition  exists  at  the  favored  point  which  is  not  found  at 
the  other,  but  rather  do  all  the  circumstances  and  conditions,  taking 
into  consideration  the  interests  of  all  the  parties,  excuse  the  preference. 
—  Eoldzkom  v.  Mich.  Cent.  B.  Co.,  9  Inters.  Com.  E.  42. 

That  one  city  is  larger,  with  more  business,  etc.,  and  hence  the  com- 
petition between  carriers  is  keener  there  than  at  another  city  served  by 
the  same  railroad,  is  not  a  condition  of  competition  which  necessarily 
justifies  a  disparity  in  rates. —  Holdzkom  v.  Mich.  Cent.  B.  Co.,  9  Inters. 
Com.  E.  42. 

When  a  common  carrier  has  established  a  business,  it  may  retain  it  by 
the  use  of  all  lawful  means.  The  means  here  adopted  for  this  purpose  was 
to  offer  the  service  to  the  public  at  a  loss  to  themselves  whenever  com- 
petition was  to  be  met,  and  when  it  disappeared,  to  resume  the  standard 
rates,  which  did  not  at  any  time  exceed  a  reasonable  and  fair  charge. 
There  is  nothing  unlawful  or  against  the  public  good  in  seeking  by  such 
means  to  retain  a  business  which  it  does  not  appear  was  of  sufficient  mag- 
nitude to  furnish  employment  for  more  than  one  line. —  Lough  v.  Outer- 
hridge.  143  N.  y.  271,  38  N.  E.  202,  25  L.  E.  A.  674,  affg.  s.  c.  68  Hun 
(N.  Y.),  486,  22  N.  T.  Supp.  976. 

[11]    Delay   as   discrimination. 

Delay  in  shipment  may  be  discrimination. —  Gvlf,  C.  &  8.  F.  R.  Co.  v. 
Lone  Slar  Co.,  26  Tex.  Civ.  App.  53],  63  S.  W.  1025. 

[12]    Discriminations  between   localities  in   general. 

Arhitraries   and   differentials, —  see   ante,    §    31,   note    [60]. 
Group  rales  and  hasing  points, —  see  ante,  §  31,  note   [61]. 

It  is  competent  for  a  railroad  to  advance  its  own  interest  to  the  ex- 
tent of  building  up  a  seaport  on  its  own  line  at  the  expense  of  another 
port  on  a  rival  line,  but  it  cannot,  for  this  purpose,  adopt  rates,  excess- 
ive in  themselves,  unduly  preferential  to  its  own  port  and  unduly  prej- 
udicial to  the  other. — Interst.  Com.  Commission  V.  L.  &  N.  R.  Co.,  118 
Fed.  613. 
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Rate  adjustments  between  localities  cannot  be  made  with  reference  to 
cost  of  power,  fuel,  labor,  etc.  in  tbe  respective  communities. —  Matter 
of  Bates  on  Corn  &  Corn  Products,  11  Inters.  Com.  E.  212. 

A  carrier  cannot,  by  a  manipulation  of  billing,  neutralize  the  advantage 
whicli  one  community  has  by  reason  of  its  favorable  location. —  Cannon 
Falls  Elev.  Go.  v.  Ch.   G.  W.  B.  Co.,  10  Inters.  Com.  E.  650. 

Carriers  must  not  favor  one  city  above  another  simply  because  it  is 
stronger  and  more  influential. —  Holdzhom  v.  Mich.  Cent.  B.  Co.,  9 
Inters.   Com.  E.  42. 

It  is  an  unlawful  system  of  rate-making  which  enables  merchants  of 
one  tovra  to  compete  with  merchants  of  another  at  their  own  doors  on 
equal  terms,  but  debars  the  latter  from  such  competition  with  the  former. 
—  Board  of  Trade  v.  Nashville,  G.  &  St.  L.  B.  Co.,  8  Inters.  Com.  E.  503. 

A  carrier  must  recognize  the  geographical  position  and  commercial  im- 
portance of  a  city  on  its  line,  and  cannot^  use  its  powers  to  deprive  that 
community  of  the  competitive  advantages  which  the  enterprise  of  its 
citizens  has  secured. —  Danville  v.  So.  B.  Co.,  8  Inters.  Com.  E.  409. 

That  a  carrier  can  get  reshipments  from  the  favored  locality  and  not 
from  the  other,  does  not  justify  it  in  making  a  rate  to  one  competing  lo- 
cality vs-hich  gives  the  former  a  practical  monopoly  over  the  latter. — 
Savannah  Bureau  v.  L.  &  N.  B.  Co.,  8  Inters.  Com.  E.  377. 

A  carrier  cannot  be  compelled,  in  rate-making,  to  ignore  distance  in 
order  to  place  two  communities  on  a  commercial  equality. —  N.  Y.  Prod. 
Exch.  V.  B.  &  0.  B.  Co.,  7  Inters.  Com.  E.  612;  Savannah  Bureau  of  F. 
&  T.  V.  Charleston  &  S.  B.  Co.,  7  Inters.  Com.  E.  458. 

Not  every  inequality  in  rates  between  localities  is  a  preference  or  prej- 
udice, nor  is  every  preference  or  prejudice  undue. —  Commercial  Gluh 
of  Omaha  v.  Ch.  &  N.  W.  B.  Co.,  7  Inters.  Com.  387. 

That  a  railway  cannot  earn  a  proper  return  without  discriminating  be- 
tween localities  does  not  justify  such  discrimination. —  Brewer  v.  L. 
&  N.  B.  Co.,  7  Inters.  Com.  E.  224. 

In  fixing  rates,  carriers  have  no  right  to  disregard  distance  and 
natural  advantages  in  order  to  bring  about  a  commercial  equality. — 
Commercial  Cluh  of  Omaha  V.  Ch.  B.  I.  &  P.  B.  Co.,  6  Inters.  Com. 
E.  647;  Colorado  F.  &  I.  Go.  v.  So.  Fac.  Co.,  .6  Inters.  Com.  E.  488; 
James  v.  C.  P.  B.  Co.,  4  Inters.  Com.  E.  45,  110,  274,  5  I.  C.  C.  E.  612 ; 
Eau  Claire  v.  Ch.  M.  &  St.  P.  B.  Co.,  3  Inters.  Com.  E.  174,  314,  4 
Inters.  Com.  E.  65,  5  I.  C.  C.  E.  264. 

Each  locality  competing  with  others  in  a  common  market  is  entitled 
to  reasonable  and  just  rates  at  the  hands  of  the  carriers  serving  it 
and  to  the  benefit  of  all  its  natural  advantages. —  Freight  Bureau  v. 
G.  N.  0.  &  T.  P.  B.  Co.,  6  Inters.  Com.  E.  195. 
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A  town  less  favorably  situated  than  its  competitor,  which  is  located 
on  a  through  line,  is  not  entitled  to  a  local  rate  from  such  town  to 
the  through  line  so  low  as  to  overcome  the  more  advantageous  loca- 
tion of  its  competitor. —  Chamber  of  Commerce  of  M.  v.  Great  Northern 

B.  Co.,  4  Inters.  Com.  E.  44,  230,  5  I.  0.  C.  E.  5Y1. 

Eelatively  less  rates  per  ton  per  mile  on  freight  from  places  more 
remote  from  the  common  market,  are  not  justified  to  overcome  the 
natural  transportation  advantages  of  one  community  and  thereby  enable 
others  to  compete  with  it  in  such  market. —  Chamber  of  Commerce  v. 
Gt.  Northern  B.  Co.,  4  Inters.  Com.  E.  44,  230,  5  I.  C.  C.  E.  5Yl. 

A  railroad  cannot  discriminate  against  a  town  it  does  not  reach 
and  in  whose  traffic  it  does  not  participate. — -Eau  Claire  v.  Ch.  M.  & 
St.  P.  B.  Co.,  3  Inters.  Com.  E.  174,  314,  4  Inters.  Com.  E.  65,  5  I.  C. 

C.  E.  264. 

Carriers  cannot  adjust  their  rates  so  as  to  keep  a  great  staple  in- 
dustry, like  that  of  raising  pork  and  making  its  products,  in  one 
locality  or  region,  even  though  great  capital  is  invested  in  that  in- 
dustry there. —  Chicago  Board  of  Trade  v.  Ch.  &  A.  B.  Co.,  2  Inters. 
Com.  E.  410,  505,  3  Inters.  Com.  E.  233,  284,  4  I.  C.  C.  E.  158. 

If  carriers  give  to  small  towns  rates  as  favorable  as  to  the  larger, 
the  Interstate  Commerce  Commission  will  not  interfere. —  Martin  v. 
C.  B.  &  Q.  B.  Co.,  2  Inters.  Com.  E.  32,  2  I.  C.  C.  E.  25. 

A  carrier  acquiring  and  operating  different  competing  lines  cannot 
discriminate  between  localities  or  its  patrons  by  making  different  tariffs 
for  the  several  divisions. —  Bice  v.  W.  N.  Y.  &  P.  B.  Co.,  1  Inters.  Com. 
E.  717,  792,  795,  811,  2  Inters.  Com.  E.  298,  4  I.  C.  C.  E.  131. 

That  a  carrier  operates  parallel  lines  and  adopts  low  rates  for  one 
of  them,  requires  similar  concessions  to  persons  shipping  over  the 
other  line,  that  the  locality  along  such  line  may  not  be  subjected  to 
undue  disadvantage. —  Boards  of  Trade  v.  Ch.  M.  &  8t.  P.  B.  Co.,  1 
Inters.  Com.  E.  608,  1  I.  C.  C.  E.  215. 

If  a  railway,  in  establishing  its  charges  on  the  different  divisions 
of  its  road,  so  adjusts  them  as  to  divert  trade  and  business  to  one 
locality  which  naturally,  under  an  equitable  adjustment  of  charges, 
would  go  to  another,  such  unreasonable  preference  for  one  place  and 
disadvantage  for  another  are  not  excused  by  the  fact  that  some  of 
such  rates  are  not  entirely  voluntary,  but  the  result  of  competition 
with  other  carriers. —  Baymond  v.  Ch.  B.  &  Q.  B.  Co.,  1  Inters.  Com. 
E.  592,  1  I.  C.  0.  E.  230. 

In  a  statute  prohibiting  discrimination  against  any  locality,  there  is 
no  restriction  on  the  word  "locality,"  and  it  may  refer  to  a  village. 
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city,  county,  or  portion  of  the  state,  the  meaning  in  each  case  to  be 
determined  by  the  territory  which  shall  be  found  to  have  been  discrim- 
inated against.— /Siafe  V.  Fremont,  E.  &  M.  V.  B.  Co.,  22  Neb.  313, 
35  N.  W.  118. 

[13]    Forirardliig  out  of  order  of  receipt. 

Forwarding  goods  of  one  shipper  out  of  the  order  in  which  they  were 
received  may  constitute  an  unlawful  preference. —  Hill  &  M.  v.  8t. 
Louis  S.  W.  B.  Co.,  7  Tex.  Ct.  E.  336,  812,  75  S.  W.  8Y4. 

[14]    Preference   to    shipments   of   perishable   property. 

The  anthracite  coal  strike  caused  an  unprecedented  use  of  defend- 
ant's lines  for  carrying  bituminous  coal  east  for  industrial  and  do- 
mestic purposes. —  Held,  that  the  defendants  probably  had  the  right 
to  give  such  freight  a  preference  over  hay,  even  issuing  an  embargo 
against  articles  like  hay,  and  it  was  not  improper  that  live  stock,  per- 
ishable freights,  and  material  or  supplies  for  the  railroad  should  be 
exempted  from  any  embargo  imposed. —  Daish  v.  Cleveland,  A.  &  C.  B. 
Co.,  9  Inters.  Com.  E.  513. 

When  a  carrier  is  unable  to  immediately  transport  all  property  de- 
livered to  it  for  carriage,  he  may,  and  it  is  his  duty  to,  give  preference 
to  that  which  is  perishable. —  Tierney  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  76 
N.  T.  305,  affg.  s.  o.  10  Hun  (N.  T.),  569,  67  Barb.  (N.  T.)  538. 

[15]    Refusal  to  transport. 

Duty  of  carrier  to  transport, —  see  ante,  §  26,  note  [11]. 

It  ig  not  an  unjust  discrimination  against  any  locality  for  an  express 
company  to  refuse  to  receive  currency  for  shipment  at  that  point  in 
cases  where  it  will  be  necessary  to  keep  the  same  in  the  express  office 
over  night,  where  it  appears  that  the  same  rule  is  in  force  in  forty-one 
other  stations  similarly  situated. —  Piatt  v.  Le  Cocq,  158  Fed.  723. 

A  railroad  cannot  refuse  to  transport  coal  tendered  by  a  shipper  on 
the  ground  that  it  is  of  inferior  quality  to  other  coal  also  produced  along 
its  line,  and  that  the  marketing  of  the  inferior  coal  will  seriously 
affect  the  sale  and  consequently  the  shipment  of  the  superior  quality. — 
Olanta  Coal  Co.  v.  Beach  Creek  B.  Co.,  144  Fed.  150. 

Under  the  Interstate  Commerce  Act  as  amended,  common  carriers 
subject  thereto  cannot  lawfully  refuse  transportation  as  therein  de- 
fined, but  must  upon  reasonable  request  afford  the  same  upon  established 
rates  filed  and  kept  posted  as  required  by  law.  The  purposes  of  the 
law  cannot  be  defeated  by  the  failure  of  carriers  to  include  in  their 
schedules  and  to  keep  posted  the  rates  for  the  entire  service  rendered, 
11 
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for  example  for  both  transportation  proper  and  refrigeration,  which 
under  the  law  they  are  bound  to  provide. —  Waxelbaum  v.  Atlantic  0. 
L.  R.  Co.,  12  Inters.  Com.  R.  205. 

A  rule  of  an  express  company  provided:  "Agents  at  common  points 
must  decline  to  accept  for  transportation  business  originating  at  their 
offices,  destined  to  exclusive  offices  of  other  companies  having  offices  at 
points  of  origin."  This  rule  was  amended  by  adding  the  following: 
"  Provided,  however,  that  the  said  shipment  shall  not  be  refused  if  the 
shipper  insists  upon  forwarding  it  and  tenders  the  agent  the  fuU 
amount  necessary  to  pay  the  charges  of  this  company  in  advance,  at  its 
regular  local  rate,  to  the  point  of  transfer  to  the  connecting  company," 
etc. —  Held,  that  the  rule  is  open  to  serious  objection,  inasmuch  as  it 
is  not  only  contradictory  in  its  terms,  but  is  certain  in  practice  to  have 
discriminating  efEect  as  between  shippers  who  insist  upon  the  trans- 
portation, notwithstanding  the  agent's  refusal,  and  shippers  who  do  not 
insist  upon  the  transportation  after  the  agent  shall  have  refused  the 
shipments. —  Eerendeen  v.  U.  S.  Exp.  Co.  Decided  by  the  N.  Y.  Pub- 
lic Service  Commission  of  the  Second  District,  February  18,  1908. 

An  express  company  refused  to  accept  and  carry  certain  fragile 
goods  unless  the  shipper  would  accept  a  receipt  limiting  the  company's 
liability  for  breakage,  etc. —  Held,  mandamus  will  not  be  granted  to 
compel  the  carrier  to  carry  the  goods,  subject  to  all  the  common  law 
liabilities  of  a  common  carrier. —  People  ex  rel.  Walker  v.  Bahcoch,  16 
Hun  (N.  T.),  313. 

Where  a  railroad  is  under  the  military  control  of  the  government 
for  a  period,  it  cannot  be  held  liable  for  refusing  freights  when  it 
would  not  be  safe  to  undertake  their  carriage,  or  for  discrimination  in 
consequence  of  military  orders.—  Phelps  v.  III.  Cent.  R.  Co.,  94  111.  548. 

A  railroad  incurs  no  liability  for  refusing  to  receive  goods,  where, 
by  reason  of  unusual  pressure  of  business,  it  has  not  facilities  for 
handling  all  freight  which  is  tendered. —  Louisville  &  N.  R.  Co.  v. 
Queen  City  Coal  Co.,  99  Ky.  217,  18  Ky.  L.  E.  126,  35  S.  "W.  626. 

When  a  carrier  has  furnished  itself  with  the  appliances  necessary 
to  transport  the  amount  of  freight  which  may,  in  the  usual  course  of 
events,  be  reasonably  expected  to  be  offered  to  it  for  carriage,  taking 
into  a  consideration  the  fact  that  at  certain  seasons  more  cars  are 
needed,  it  has  fulfilled  its  duty  in  that  regard,  and  it  will  not  be  re- 
quired to  provide  for  such  a  rush  of  grain  or  other  goods  for  trans- 
portation as  may  only  occur  in  a  given  locality  temporarily,  or  at 
long  intervals  of  time. —  State  ex  rel.  Crandall  v.  C.  B.  <&  Q.  R.  Co., 
72  Neb.  542,  101  N.  W.  23;  State  ex  rel.  McComb  v.  0.  B.  &  Q.  R.  Co., 
71  Neb.  593,  99  N.  W.  309. 
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[16]    Consideration  of  amount  shipped. 

That  the  carrier  could  transport  more  coal  to  market  if  it  could 
concentrate  the  shipping  points  and  confine  the  business  to  large  ship- 
pers, does  not  excuse  undue  prejudice  in  the  matter  of  facilities. —  Red 
Bock  F.  Co.  V.  B.  &  0.  B.  Oo..  11  Inters.  Com.  R.  438. 

[17]    Consideration  of  extent  of  patronage  of  shipper. 

That  a  shipper  is  a  regular  patron  of  the  carrier  does  not  justify 
giving  him  preference  in  the  use  of  equipment,  etc. —  Riddle  v.  N.  Y, 
L.  E.  A  W.  R.  Co.,  1  Inters.  Com.  R.  Y87,  1  I.  C.  C.  E.  594 

A  railroad  is  not  justified  in  refusing  equal  facilities  to  the  owners 
of  a  mine  merely  because  such  owners  also  ship  coal  over  another  road. 
—  Chicago  &  A.  R.  Co.  v.  Suffern,  129  III.  274,  21  N.  E.  824. 

[18]    Giving  of  special  privileges   or  facilities. 

Elevation  of  grain  not  interstate  commerce, —  see  ante,  §  25,  note  [5]. 

Icing  and  refrigeration  of  cars  for  interstate  transportation  is  inter- 
state commerce, —  see  ante,  §  25,  note  [6]. 

Wharfage  not  interstate  commerce, —  see  ante,  §  25,  note  [6]. 

Duty  of  carrier  as  to  icing  and  refrigeration, —  see  ante,  §  26,  note 
[18]. 

Duty  of  carrier  to  furnish  terminal  facilities, —  see  ante,  §  26, 
note  [18]. 

Duty  of  carrier  to  puhlish  charges  for  special  services, —  see  ante, 
§  28,  notes   [19],  [21]. 

Party-rate  ticTcets  must  he  available  to  all  persons, —  see  post,  §  33, 
note  [20]. 

The  assumption  by  the  carrier  of  the  cost  of  getting  the  shipper's 
property  to  the  carrier's  rails  —  a  substantial  consideration  not  men- 
tioned in  or  contemplated  by,  the  published  schedules  —  is  unlawful, 
under  the  Interstate  Commerce  Act. —  TJ.  S.  v.  Chicago  &  A.  R.  Co., 
148  Fed.  646. 

The  existence  for  a  long  time  before  the  passage  of  the  Interstate 
Commerce  Act,  of  a  custom  to  collect  and  deliver  freight  by  the  car- 
rier in  one  city,  and  not  in  others,  may  be  one  of  the  "  circumstances  " 
mentioned  in  the  Act  as  elements  in  determining  whether  there  has 
been  unjust  discrimination. —  Detroit,  0.  H.  &  M.  R.  Co.  v.  Interst. 
Com.  Commission,  74  Fed.  803,  revg.  s.  o.  57  Fed.  1005;  affd.  167  U.  S. 
633,  17  Sup.  Ct.  R.  (U.  S.)  986. 

The  fact  that  a  carrier,  in  his  schedule  of  freight  rates,  groups 
together  two  cities  on  its  line,  some  distance  apart,  and  charges  the 
same  for  transportation  to  both,  is  not  to  be  treated  as  a  conclusive 
admission  that  the  service  is  performed  under  substantially   similar 
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circumstances  and  conditions,  within  the  meaning  of  the  Interstate 
Commerce  Act,  so  as  to  make  it  necessarily  unlawful  to  furnish,  with- 
out extra  charge,  an  additional  service  at  one  city,  by  cartage  from  its 
depot  to  consignee's  place  of  busriness. —  Detroit,  0.  H.  &  M.  B.  Co.  v. 
Interst.  Com.  Commission,  Y4  Fed.  803,  revg.  57  Fed.  1005;  afid.  167 
tr.  S.  633,  17  Supp.  Ct.  E.  (U.  S.)  986. 

Where  a  carrier  announces  a  system  which  permits  compression  of 
cotton  in  transit  at  the  nearest  point,  it  cannot  allow  favored  shippers 
to  depart  from  that  rule,  and  thereby  gain  an  advantage  withheld  from 
others.— Muskogee  Club  v.  Mo.  K.  &  T.  R.  Co.,  12  Inters.  Com.  E.  356. 

The  compression  of  cotton  is  not  a  matter  with  which  a  railroad 
may  deal  entirely  as  it  sees  fit,  and  without  respect  to  the  effect  its 
practices  may  have  upon  the  transportation  of  cotton.  Either  the 
carrier  must  publish  a  rate  upon  "  flat "  cotton  and  another  rate  upon 
compressed  cotton,  and  divorce  itself  from  the  matter  of  compression, 
or  else  such  compression  as  is  given  by  the  railroad  becomes  subject 
to  the  Interstate  Commerce  Commission. —  Muskogee  Cluh  v.  Mo.  K. 
&  T.  R.  Co.,  12  Inters.  Com.  E.  356. 

Where  a  railroad  has  established  a  "  parcels  express "  for  the  con- 
venience of  persons  living  in  suburban  towns,  in  order  to  stimulate 
suburban  travel,  it  is  an  unjust  discrimination  to  refuse  the  privileges 
of  this  service  to  one  person  while  according  the  same  to  the  public 
generally.—  Walker  v.  B.  <&  0.  R.  Co.,  12  Inters.  Com.  E.  225. 

A  carrier  should  not  furnish  at  any  point  any  elevator  allowance  or 
free  service  in  connection  with  the  elevation,  transfer,  mixing,  clean- 
ing, clipping,  drying,  weighing,  storage,  loading  out  or  shipment  of 
grain  which  is  not  furnished  at  the  same  time  to  the  same  degree  and 
extent  at  any  other  common  point  in  rate-making. —  City  Council  v. 
Mo.  Pac.  R.  Co.,  12  Inters.  Com.  E.  127. 

Elevation  must  be  open  to  all  shippers  on  equal  and  reasonable  terms. 
—  Allowances  to  Elevators  hy  U.  Pac.  R.  Co.,  12  Inters.  Com.  R.  99. 

A  carrier  may  unload  for  consignees  at  the  destination  if  it  does  so 
for  all  shippers  alike. —  Allowances  to  Elevators  hy  U.  Pac.  R.  Co.,  12 
Inters.  Com.  E.  99. 

Carriers  may  not  discriminate  between  markets  or  individuals  in 
granting  the  privilege  of  stopping  a  commodity  in  transit  for  the  pur- 
pose of  treatment  or  reconsignment. —  St.  Louis  Hay  &  O.  Co.  v.  Mo- 
hile  <&  0.  R.  Co.,  11  Inters.  Com.  E.  90. 

Shippers  are  not  entitled  as  a  matter  of  right  to  mill  grain  in  transit 
and  forward  all  the  milled  product  under  the  through  rate  in  force  on 
the  grain  from  the  point  of  origin  to  the  place  of  ultimate  destination, 
but  allowance  of  the  privilege  by  a  carrier  to  shippers  in  one  section 
must  be  without  wrongful  prejudice  to  the  rights  of  shippers  in  an- 
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other  section  served  by  its  line. —  Koch  v.  Pa.  R.  Co.,  10  Inters.  Com. 
E.  675. 

The  privilege  of  stop-over  in  transit  for  cleaning,  sacking,  etc.,  with 
privilege  of  reshipment  at  a  proportional  of  the  through  rate,  must 
not  be  used  as  a  means  of  secret  discrimination  or  open  prejudice. — 
Matter  of  Bates  <&  Practices  of  Mobile  &  0.  B.  Co.,  9  Inters.  Com. 
E.  373. 

A  common  carrier  is  not  legally  obligated  to  furnish  the  same 
terminal  facilities  for  all  descriptions  of  traffic. —  Palmers'  Board  of 
Trade  v.  Pa.  B.  Co.,  9  Inters.  Com.  E.  61. 

A  carrier  may  not  regard  lighterage  service,  for  avoidance  of  breaking 
of  bulk,  as  part  of  the  through  transportation  to  more  distant  points 
and  not  to  an  intermediate  point,  the  carriage  to  both  places  being 
through  and  continuous. —  Warren-Ehret  Co.  v.  Cent.  B.  Co.  of  N.  J., 
8  Inters.  Com.  E.  598. 

Allowance  of  a  longer  time  before  demurrage  charges  begin,  at  one 
point  than  set  another,  may  be  an  undue  preference. —  Pennsylvania 
Millers-"  Assn.  v.  Phila.  ,S  B.  B.  Co.,  8  Inters.  Com.  E.  531. 

Allowance  of  free  car  service  is  not  an  unlawful  discrimination, 
unless  more  is  permitted  to  one  shipper  of  the  same  commodity  than  to 
another. —  Pennsylvania  Millers'  Assn.  v.  Phila.  &  B.  B.  Co.,  8  Inters. 
Com.  E.  531. 

The  practice  of  "  floating  cotton "  is  advantageous  to  the  carrier 
and  shipper,  and  tends  to  equalize  differences  in  rates  between  non- 
competitive and  competitive  points.  It  cannot  be  held  a  discrimina- 
tion against  dealers  who  decline  to  take  advantage  of  the  privilege. — 
Unlawful  Bates  in  Trans.  Cotton  hy  E.  C,  M.  &  B.  R.  Co.,  8  Inters. 
Com.  E.  121. 

Making  the  milling  in  transit  rate  at  a  given  point  2%  cents  above 
the  through  rate  on  wheat  is  not  necessarily  an  undue  prejudice. — 
Listman  Mill  Co.  v.  Ch.  M.  &  St.  P.  B.  Co.,  8  Inters.  Com.  E.  47. 

If  a  railroad  undertakes  to  render  particular  services  to  one  cor- 
poration, it  can  not  lawfully  refuse  to  render  similar  services  to  all 
under  like  circumstances,  upon  payment  of  like  compensation. —  State 
V.  Atlantic  C.  L.  B.  Co.,  51  Fla.  578,  40  So.  875. 

Under  a  special  contract,  a  railroad  renders  transportation  services 
for  a  telegraph  company  which  it  is  not  required  to  do  by  its  function 
as  a  common  carrier.  It  refuses  to  render  similar  services  for  another 
telegraph  company. —  Held,  such  refusal  is  an  unjust  discrimination, 
which  the  railroad  commissioners  may  investigate  and  prevent. —  State 
ex  rel.  Ellis  v.  Atlantic  C.  L.  B.  Co.,  —  Fla.  — ,  41  So.  705. 

A  "rebilling"  rate,  to  receive  the  sanction  of  the  law,  must  operate 
uniformly  and  fairly,  and  must  be  open  to  all  shippers  alike.    It  can- 
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not  be  lawfully  restricted  to  shippers  who  live  in  a  certain  locality, 
and  who  previousfly  receive  freight  over  the  line  of  a  certain  other 
favored  associated  carrier. —  Alabama  &  V.  B.  Co.  v.  R.  B.  Commis- 
sion, 86  Miss.  667,  38  So.  356. 

A  railroad  company  must  either  provide  tank-cars  for  all  i)erson3 
shipping  oil,  or  give  such  rates  for  shipments  in  barrels  by  the  car- 
load, as  will  place  its  customers  using  that  method  on  an  equal  footing 
with  customers  adopting  the  other  method. —  State  v.  C.  N.  0.  &  T. 
P.  R.  Co.,  47  Oh.  St.  130,  23  K  E.  928,  7  L.  E.  A.  319n. 

A  railroad  cannot  refuse  to  accommodate  all  newspaper  publishers 
on  a  special  train,  for  which  one  of  them  had  specially  contracted.  It 
is  not  a  defense  that  any  other  publisher  is  free  to  make  the  same 
arrangements  for  a  special  train. —  Memphis  News  Pub.  Co.  v.  So.  R. 
Co.,  HO  Tenn.  684,  75  S.  W.  941,  63  L.  E.  A.  150. 

Gratuitous  carting,  loading,  etc.,  of  the  goods  of  one  shipper  and  not 
of  another  is  an  undue  preference. —  Evershed  v.  London  &  N.  W.  R. 
Co..  L.  E.  2  Q.  B.  D.  254. 

[19]    Extending  facilities  to  express  companies. 

Carriers  are  not  bound  to  extend  equal  facilities  to  all  express  com- 
panies desiring  to  operate  over  their  lines. —  The  Express  Cases,  117  U. 
S.  1,  6  Sup.  Ct.  E.  (U.  S.)  542,  628,  revg.  10  Fed.  210,  869,  overruling  2 
Fed.  465,  18  Fed.  517;  Pfister  v.  Cent.  Pac.  R.  Co.,  70  Cal.  169,  11 
Pac.  686. 

A  contract  to  furnish  such  an  excessive  and  unnecessary  amount  of 
space,  in  the  cars  of  a  railroad,  for  one  express  company,  as  will  pre- 
vent such  carrier  from  serving  others  equally  entitled  to  be  served,  is 
void.—  Texas  Exp.  Co.  v.  Tex.  &  P.  R.  Co.,  6  Fed.  426 ;  Sandford  v.  C. 
W.  &  E.  R.  Co.,  24  Pa.  378. 

Express  companies  are  not,  through  any  present  magnitude  or  pros- 
pective expansion  of  their  business,  entitled  to  any  such  preferential 
facilities  or  accommodations  from  a  railroad  company  as  would  pre- 
clude or  imjiede  participation  by  the  railroad  company  or  by  any  of  the 
public  in  conducting  such  business  with  equal  advantage  on  any  scale, 
large  or  small. —  Camblos  v.  Phila.  ,&  R.  R.  Co.,  Fed.  Cases,  No.  2,331. 

Special  contracts  between  a  carrier  and  express  companies,  giving 
special  and  exclusive  privileges  to  the  latter,  are  lawful. —  Blank  v.  III. 
Cent.  R.  Co.,  80  111.  App.  475;  affd.  182  HI.  332;  Louisville,  N.  &  C.  R. 
Go.  V.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38  L.  E.  A.  93 ;  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  196,  46  N.  E.  917,  47  N.  E. 
464,  40  L.  E.  A.  101. 

A  street  railway  authorized  to  do  an  express  business  may  give  ex- 
clusive facilities  to  a  single  express  company,  if  it  does  not  thereby 
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deprive  the  public  of  reasonable  express  service. —  Dulaney  v.  United 
B.  &  Elect.  Co.,  —  Md.  —  65  Atl.  45. 

A  carrier  cannot  be  compelled  to  furnish  special  facilities  to  an  ex- 
pressman to  enable  him  to  carry  on  his  business  as  expressman  over 
such  carrier's  lines. —  Sargent  v.  Boston  &  L.  R.  Co.,  115  Mass.  416. 

A  carrier  cannot  give  one  express  company  an  exclusive  privilege,  as 
against  another. —  New  Eng.  Exp.  Co.  v.  M.  0.  B.  Co.,  57  Me.  188; 
McDuifee  v.  Portland  &  B.  B.  Co.,  52  N.  H.  430. 

£20]    Preference    in   grants    of   right    to    do   business   on   carrier's 

premises.  -  -„ 

A  railroad  may  make  an  exclusive  arrangement  with  one  cab  com- 
pany.— Donovan  v.  Pa.  B.  Co.,  199  U.  S.  279,  26  Sup.  Ct.  E.  (U.  S.)  91. 

It  is  not  a  discrimination  for  a  carrier  which  has  established  on  its 
property  an  agency  to  deliver  the  baggage  of  passengers,  to  prevent 
persons  coming  on  such  property  to  solicit  or  receive  orders  in  com- 
petition with  such  agency.  —  Barney  v.  Oyster  Bay  S.  Co.,  67  N.  T. 
SOI,  affg.  s.  0.  2  T.  &  C.  (N.  T.)  598. 

N.  T.  E.  E.  L.,  §  34,  forbidding  a  railroad  from  giving  a  preference 
on  its  grounds  to  one  of  two  or  more  persons  competing  in  the  same 
business,  applies  only  to  persons  having  contractual  relations  with  the 
company. —  New  Yorh  C.  &  H.  B.  B.  Co.  v.  Warren,  31  Misc.  (N.  Y.) 
571,  64  N.  T.  Supp.  781. 

A  railroad  may  give  a  hackman  an  exclusive  right  of  going  on  Its 
premises,  soliciting  and  carrying  away  incoming  passengers. —  New 
Yorh  0.  &  H.  B.  B.  Co.  V.  Warren,  31  Misc.  (N.  Y.)  571,  64  N.  Y. 
Supp.  781. 

A  depot  corporation  cannot  prohibit  all  public  cabs  except  of 
one  corporation,  from  standing  and  soliciting  business  on  the  former's 
grounds  before  the  entrance  to  its  deyiot.— Indianapolis  U.  B.  Co.  v. 
Dohn,  153  Ind.  10,  53  N.  E.  937,  45  L.  E.  A.  427. 

In  an  action  in  trespass  by  a  railroad  against  a  hackman  for  solicit- 
ing business  on  the  company's  premises,  the  validity  of  a  contract  be- 
tween the  company  and  a  third  person  giving  the  latter  exclusive  hack- 
man's  privileges,  cannot  be  brought  into  issue  by  the  defendant. —  New 
Yorh,  N.  H.  &  E.  R.  Co.  v.  Borh,  23  E.  I.  218,  49  Atl.  965. 

[21]    Routing  of  shipments. 

Beservation   hy    carrier   of  right   to   route   goods, —  see   ante,    §   28, 

note  [28]. 
Routing   of   goods  as  discrimination  hetween  connecting  carriers, — 

see  post,  §  35,  note  [25]. 

The  giving  of  instructions  by  the  shipper  relieves  the  carrier  of  obli- 
gation to  forward  by  the  cheaper  route,  or  do  anything  as  to  such  route, 
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etc.,  except  to  obey  instructions. —  Dewey  Bros.  Co.  v.  B.  &  0.  R.  Co., 

11  Inters.  Com.  K.  481. 

In  the  absence  of  instructions  from  the  shipper,  it  is  the  duty  of  the 
receiving  carriers  not  only  to  charge  the  lowest  combination  of  rates 
between  given  points  but  to  give  the  shipper  the  advantage  of  the 
shorter  route  and  lower  rate. —  Dewey  Bros.  Co.  v.  B.  &  0.  B.  Co.,  11 
Inters.  Com.  E.  481. 

If  the  carrier,  contrary  to  the  instructions  of  the  shipper,  takes  the 
responsibility  of  routing  the  car  by  indirect,  expensive  lines  instead 
of  by  the  obvious,  direct  and  cheaper  route,  or  without  any  instructions 
so  routes  the  car  as  to  burden  the  shipper  with  the  needless  expense 
of  the  longer  route,  such  action  is  prima  facie  unjust  and  unreason- 
able, and  unless  affirmatively  justified  warrants  an  order  of  reparation. 

—  Dewey  Bros.  Co.  v.  B.  &  0.  R.  Co.,  11  Inters.  Com.  E.  481. 
Initial   carriers  may  not  reserve  to  themselves  the  exclusive  right 

to  route  goods  beyond  their  own  lines. —  Consolidated  F.  Co.  v.  So.  Pac. 
R.  Co.,  9  Inters.  Com.  E.  182. 

The  practice  of  the  initial  carriers  in  joint  routes,  of  reserving  ex- 
clusive control  of  the  routing  of  goods  and  denying  the  shipper  any 
choice  between  established  routes,  etc.,  may  amount  to  undue  prejudice. 

—  Consolidated  F.  Co.  V.  So.  Pac.  R.  Co.,  9  Inters.  Com  E.  182. 

The  granting  of  a  given  routing  to  one  shipper  and  denying  it  to 
another  is  in  itself  an  unjust  discrimination. —  Consolidated  F.  Co.  v. 
So.  Pac.  R.  Co.,  9  Inters  Com.  E.  182. 

A  carrier  may  not  discriminate  between  shippers  in  selecting  the 
connecting  carriers  and  the  route  by  which  through  shipments  will  go. 

—  Rea  V.  MoUle  &  0.  R.  Co.,  7  Inters.  Com.  E.  43. 

The  shipper  may  control  the  route  by  which  his  freight  shall  go. — 
Rea  V.  Mohile  &  0.  R.  Co.,  1  Inters.  Com.  E.  43;  Pankey  v.  Richmond 
&  D.  R.  Co.,  3  Inters.  Com.  E.  33,  3  I.  C.  C.  E.  658;  Inman  v.  St.  L. 
8.  W.  R.  Co.,  14  Tex.  Civ.  App.  39,  37  S.  W.  37;  San  Antonio  &  A. 
P.  R.   Co.  v.  Stribling,  14  Tex.  Ct.  E.  38,  89  S.  W.  963.  modfg.  s.  C. 

12  Tex.  Ct.  E.  200,  86  S.  W.  374. 

In  forwarding  goods  beyond  the  terminus  of  hig  route,  a  carrier  is 
bound  to  follow  with  fidelity  the  precise  instructions  of  the  consignor, 
deviating  from  such  instructions  at  his  peril. —  Hinckley  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  56  N.  Y.  429. 

When  a  carrier  accepts  goods  to  be  carried  with  a  direction  on  the 
part  of  the  owner  to  carry  them  a  certain  way,  or  by  a  specified  route, 
he  is  bound  to  obey  such  direction. —  Maghee  v.  Camden  &  A.  R.  Co., 
45  N.  T.  514. 

Where  a  bill  of  lading  for  goods  consigned  to  a  point  beyond  the 
terminus  of  the  initial  carriers  line  is  silent  as  to  the  particular  line 
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by  which  the  goods  shall  be  forwarded,  the  initial  carrier  has  the  right 
to  select  any  customary  or  usual  route  which  is  regarded  as  safe  and 
responsible.—  Snow  v.  Ind.  B.  &  W.  E.  Co.,  109  Ind.  422,  9  N.  E.  702. 
Failure  to  deliver  a  shipper's  goods  to  a  connecting  carrier  chosen  by 
said  shipper  and  at  a  point  designated  by  him,  but  carrying  them  to 
another  point  and  delivering  them  to  another  connecting  carrier,  is  an 
unjust  discrimination,  under  the  Texas  statute. —  San  Antonio  &  A. 
R.  Co.  V.  Stribling,  14  Tex.  Ct.  E.  38,  89  S.  "W.  963,  modfg.  s.  c.  12  Tex. 
Ct.  R.  200,  86  S.  W.  3Y4. 

[22]    Embargo. 

Embargo  against  freight  originating  on  particular  connecting  lines, — 

see  post,  §  35,  note  [7]. 
Power  of  Commission  as  to  embargo, —  see  post,  §  49,  note  [15]. 

An  embargo  against  complainant's  shipments  of  hay  and  straw  to  a 
particular  station  is  an  unlawfiTl  discrimination,  even  though  the  car- 
rier claimed  to  seek  thereby  the  relieving  of  a  congestion  and  the  making 
possible  regular  service  to  smaller  dealers.  Whatever  may  be  said  of  an 
embargo  as  to  one  commodity  only,  in  a  time  of  congestion,  nothing  can 
be  said  for  an  embargo  which  refuses  transportation  facilities  to  some  es- 
tablishments while  giving  them  to  others. —  Rogers  v.  Phila.  &  R.  R. 
Co.,  12  Inters.  Com.  R.  352. 

It  is  proper  to  give  embargo  notices  to  connecting  lines  to  avoid  further 
congestion  of  freight  in  junction  freight  yards. —  Daish  v.  Cleveland,  A. 
&  C.  R.  Co.,  9  Inters.  Com.  E.  513. 

Where  an  embargo  has  been  proclaimed  as  to  certain  classes  of  freight, 
it  must  be  strictly  maintained  and  enforced,  to  avoid  discrimination. — 
Daish  V.  Cleveland,  A.  &  C.  R.  Co.,  9  Inters.  Com.  E.  513. 

The  anthracite  coal  strike  caused  an  unprecedented  use  of  defendant's 
lines  for  carrying  bituminous  coal  east  for  industrial  and  domestic  pur- 
poses.—  Held,  that  the  defendants  probably  had  the  right  to  give  such 
freight  a  preference  over  hay,  even  issuing  an  embargo  against  articles 
like  hay,  and  it  was  not  improper  that  live  stock,  perishable  freights, 
and  material  or  supplies  for  the  railroad  should  be  exempted  from  any 
embargo  imposed. —  Daish  v.  Cleveland,  A.  &  C.  R.  Co.,  9  Inters.  Com.  E. 
513. 

[23]    Withholding  through  rates. 

Power  of  carriers  to  establish  through  routes  and  joint  rates, —  see  ante, 

§  30,  note   [1]. 
"  Through  routes  "  and  "  through  rates  "  defined, —  see  ante,  §  30,  note 

[2]. 
A  through  rate  between  two  points  on  fresh  meats  but  not  on  beef 
cattle  may  be  a  discrimination. —  Birmingham  P.  Co.  v.  Tex.  &  P.  B.  Co., 
12  Inters.  Com.  E.  33. 
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Refusal  to  make  a  joint  rate  on  petroleum  and  its  products,  while  mak- 
ing joint  rates  on  other  traffic,  is  not  a  wrongful  preference  or  prejudice. 
—  Clark  Co.  v.  L.  8.  &  M.  8.  B.  Co.,  11  Inters.  Com.  E.  558. 

Failure  to  publish  through  rates  to  one  point  on  a  given  line,  while 
such  rates  are  published  to  other  points,  is  undue  prejudice. —  Johnson 
V.  Ch.  M.  £  St.  P.  R.  Co.,  9  Inters.  Com.  E.  221. 

If  carriers  are  allowed  to  make  export  rates  which  are  very  dispropor- 
tionate to  the  corresponding  domestic  rates,  in  case  of  which  Interst. 
Com.  Act,  §  4,  is  invariably  observed,  they  should  in  the  making  of 
them  treat  all  intermediate  territory  alike. —  Board  of  R.  R.  Comrs.  v. 
A.  T.  &  8.  F.  R.  Co.,  8  Inters.  Com.  E.  304. 

The  fact  that  a  carrier's  proportion  of  a  through  rate  is  its  local  rate 
for  the  haul  over  its  own  road  or  is  a  fixed  amount,  which  remains  the 
same  for  all  points  of  origin  or  distination  of  traffic  reached  by  the 
through  line,  cannot  relieve  it  from  joint  responsibility  as  a  component 
of  the  through  line,  if  the  entire  rate  be  violative  of  the  law. —  Board  of 
Trade  v.  Ala.  Mid.  R.  Co.,  6  Inters.  Com.  1. 

It  is  unlawful  discrimination  against  a  locality  and  a  commodity  to 
withhold  from  its  shippers  through  rates  and  through  bills  of  lading, 
when  STich  are  given  to  other  localities  and  commodities. —  Harwell  v. 
Columbus  &  W.  R.  Co.,  1  Inters.  Com.  R.  494,  631,  1  I.  C.  C.  E.  236. 

That  a  refusal  to  give  a  through  rate  on  shipments  under  certain  cir- 
cumstances operates  prejudicially  to  one  locality  and  favorably  to  another, 
does  not  make  it  discriminative,  for  there  can  be  no  discrimination 
against  a  particular  town  in  a  regulation  which  is  general  and  applies  to 
all  towns. —  Crews  v.  Richmond  &  D.  R.  Co.,  1  Inters.  Com.  E.  490,  Y03, 
1  I.  C.  C.  E.  401. 

[24]    Carload     shipmenta    and     mazlmnm.    and    minimnm    carload 
Treighta. 

Power  of   Commission   to  prescribe   minimum  carload   weights, —  see 

post,  §  49,  note  [14]. 

Reasonableness  of  regulation  as   to  maximum  carload  weights, —  see 

post,  §  49,  note  [31] 

Eeasonahleness  of  minimum  carload  weight  for  refrigerator  cars  con- 
sidered.—  Consolidated  Form.  Co.  v.  8o.  Pac.  Co.,  10  Inters.  Com.  E.  590. 

The  privilege  of  shipping  small  quantities  of  articles  in  the  same 
class  as  a  mixed  carload  is  valuable  to  many  shippers,  but  when  it 
appears  that  many  shippers  are  subjected  to  additional  disadvantage  under 
the  operation  of  such  a  mixed  carload  rule,  through  the  increase  in  a  long 
standing  less  than  carload  rate,  the  effect  of  such  rule  is  properly  to  be 
considered  in  passing  on  the  reasonableness  of  such  increased  rate. — 
Proctor  v.  C.  H.  &  D.  R.  Co.,  9  Inters.  Com.  E.  440. 
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A  carrier  may,  in  good  faith  and  to  relieve  a  chronic  congestion,  cease 
making  carload  deliveries  of  hay  at  a  particular  station  though  not  ceas- 
ing carload  deliveries  of  other  commodities. —  Palmers'  Board  of  Trade 
V.  Pa.  E.  Co.,  9  Inters.  Com.  K.  61. 

A  maximum  carload  weight  v?ith  reasonable  increase  in  rate  on  the  ex- 
cess loaded  is  not  unlawful,  if  sufficient  difference  is  preserved  between 
such  maximum  and  minimum  carload  weights  allowed  by  the  carrier. — 
Buifern,  H.  &  Co.  v.  Ind.  D.  &  W.  B.  Co.,  7  Inters.  Com.  E.  255. 

Minimum  carload  weights  which  are  less  than  the  capacity  of  the  cars 
and  which  vary  with  the  size  of  the  cars,  may  be,  if  accompanied  by 
arbitrary  penalties  for  excess  weights,  unreasonable  and  discriminative 
against  shippers. —  Sujfern,  II.  &  Co.  v.  Ind.  D.  &  W.  iJ.  Co.,  1  Inters. 
Com.  R.  255. 

[25]    Haaling  of  private  or  sleeping  cars. 

Carriers'  regulations  as  to  transportation  of  private  cars  to  he  pub- 
lished in  schedules, —  see  ante,  §  28,  note  [18]. 

When  Commission  will  compel  the  hauling  of  sleeping  cars, —  see  post, 
§  49,  note  [30]. 

A  carrier  may  decline  to  haul  private  cars  at  all,  or  it  may  haul  private 
cars  of  a  certain  class  and  refuse  to  haul  private  cars  of  a  substantially 
difierent  class.  It  cannot  haul  some  private  cars  and  refuse  to  haul  others 
of  the  same  kind. —  Carr  v.  No.  Pac.  B.  Co.,  9  Inters.  Com.  R.  1. 

In  determining  whether  it  will  haul  private  cars  of  a  certain  class,  a 
carrier  may  properly  take  into  account  the  effect  of  the  practice  upon  the 
various  interests  and  localities  which  it  serves. —  Carr  v.  Pac.  B.  Co., 
9  Inters.  Com.  R.  1. 

A  carrier  cannot  be  compelled  to  haul  sleeping  ears  of  one  private  car 
company  when  it  already  has  a  sufficient  supply  of  such  cars  from  another 
company. —  Worcester  Excursion  Car  Co.  v.  Pa.  B.  Co.,  1  Inters.  Com. 
R.  811,  2  Inters.  Com.  R.  12,  792,  3  I.  C.  C.  R.  577. 

A  railroad  corporation  is  under  no  legal  obligation  to  haul  the  cars  of 
a  sleeping  car  company,  and  may  dictate  the  terms  upon  which  it  will 
render  such  service. —  Denver  &  B.  G.  Co.  v.  Whan,  39  Colo.  230,  89  Pac. 
39. 

[26]    Transportation,    handling    and    delivery    of    live-stock. 

Delivery  on  sidetracTcs  generally, —  see  post,  note  [28]. 
Transportation  of  live  stoch  as  interstate  comm,erce, —  see  ante,  §  25, 

notes  [2],  [9]. 
Duty  of  carrier  to  furnish  facilities  for  loading  and  unloading  of  live 

stoch, —  see  ante,  §  26,  note  [18]. 

A  carrier  is  under  no  obligation  to  furnish  facilities  for  delivering  and 
receiving  stock  at  every  point  where  stock  yards  may  be  established  in  a 
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city,  but  need  only  furnish  such  facilities  as  are  reasonably  sufficient  for 
the  business  of  that  city.  Where,  by  reason  of  the  discontinuing  the 
facilities  to  one  stock  yard  the  owner  is  obliged  to  receive  stock  through 
another  stock  yard  and  pay  charges  in  addition  to  the  usual  transporta- 
tion charges,  the  railroad  will  be  required  to  give  such  owner  facilities. 

—  Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128,  11  Sup.  Ct.  E. 
(TJ.  S.)  461. 

It  is  the  duty  of  a  carrier  of  live  stock  to  provide  reasonable  facilities 
for  the  unloading  and  care  of  such  stock;  and  where  it  has  done  so, 
either  by  building  stock  yards  of  its  own  or  by  contract  with  a  stock  yards 
company,  its  refusal  to  deliver  stock  to  other  stock  yards  in  the  same 
city  is  not  an  unlawful  discrimination,  under  Interst.  Com.  Act,  §  3. — 
Central  Stoch  Yards  Go.  v.  L.  d  N.  R.  Co.,  118  Fed.  113,63  L.  R  A.  213; 
affd.  192  U.  S.  568,  24  Sup.  Ct.  E.  (U.  S.)  339. 

A  railroad,  which  is  by  law  compelled  to  extend  switch  connections 
to  all  shippers,  cannot  discriminate  against  a  shipper  by  refusing"  to  de- 
liver live  stock  at  such  switches  while  it  delivers  such  freight  at  other 
points. —  Interstate  Stock  Yards  Co.  v.  Indianapolis  TJ.  B.  Co.,  99  Fed. 
4Y2. 

Under  a  statute  requiring  a  railroad  to  give  switch  connections  to 
all  shippers,  the  railroad  is  not  justified  in  refusing  to  deliver  or  receive 
live  stock  at  the  stock  yards  of  a  shipper  by  reason  of  the  federal  statute 
relative  to  the  care  of  live  stock  in  transit. —  Interstate  Stock  Yards  Co. 
V.  Indianapolis  TJ.  R.  Co.,  99  Fed.  472. 

Where  a  shipper  makes  switch  connections  with  the  consent  of  the  rail- 
road, the  owner  may  lawfully  insist  that  the  carrier  shall  there  receive  and 
deliver  all  such  freight  as  it  customarily  carries,  if  the  switch  connections 
are  convenient  and  suitable  for  the  delivery  and  receipt  of  such  freight. 

—  Interstate  Stock  Yards  Co.  v.  Indianapolis  TJ.  R.  Co.,  99  Fed.  472. 
The  Atchison,   T.   &   S.   F.   E.    Co.,   at   its   Chicago   depot,   had  no 

facilities  for  the  loading  and  unloading  of  cattle,  but  it  maintained  a 
track  connecting  with  the  tracks  of  the  Union  Stock  Yards  &  Transit 
Co.,  and  it  was  customary  to  deliver  cattle  consigned  to  Chicago  at 
the  said  stock  yards.  The  railroad  published  and  charged,  in  addition 
to  its  regular  Chicago  rate,  a  terminal  charge  on  shipments  delivered 
at  the  Union  Stock  Yards.  The  complainant,  who  had  for  many  years 
engaged  in  buying,  selling  and  shipping  live  stock  at  the  Union  Stock 
Yards,  insisted  that  inasmuch  as  the  railroad  provided  no  facilities 
for  the  unloading  and  handling  of  cattle  at  its  depot,  the  delivery 
station  at  the  stock  yards  must  be  deemed  the  railroad's  Chicago  sta- 
tion, and  that  goods  consigned  to  Chicago  must  be  delivered  there  with- 
out the  additional  charge. —  Held,  that  this  contention  was  untenable. — 
Walker  v.  Keenan,  73  Fed.  755,  revg.  s.  c.  64  Fed.  992;  distinguishing 
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Covington  Stoch  Yards  Co.  v.  Keith,  139  U.  S.  128,  11  Sup.  Ct.  E.  (U. 
S.)  461. 

Use  of  a  particular  live  stock  car  and  extra  charge  for  transportation 
in  other  cars,  is  not  an  unjust  discrimination. —  U.  8.  v.  D.  L.  &  W.  B. 
Co.,  40  Fed.  101. 

A  railroad  company  caimot  bind  itself  to  deliver  to  a  particular  stock 
yard  all  live  stock  coming  over  its  lines  at  a  certain  point. —  McCoy 
V.  Cincinnati,  I.  St.  L.  .&  C.  R.  Co.,  13  Fed.  3. 

Eailroads  may  not  discriminate  between  stock  yards  along  its  line 
■which  have  the  facilities  for  receiving  and  forwarding  stock. —  Coe  V.  L. 
&  N.  B.  Co.,  3  Fed.  775. 

A  railroad  may  maintain  its  live  stock  depot  at  a  particular  point  al- 
though it  neither  builds  nor  repairs  nor  insures  the  stock  pens  into  which 
the  cattle  are  unloaded,  nor  hires  or  controls  the  men  who  do  the  unload- 
ing. Whether  the  Union  Stock  Yards  at  Chicago  were  in  railroad  phrase- 
ology or  in  legal  definition  the  depot  of  the  railroad  is  immaterial;  they 
were  and  still  are  in  fact  the  point  to  which  this  stock  is  transported  and 
unloaded  under  the  shippers'  contracts  with  the  railroad,  and  cannot  be 
conducted  so  as  to  bring  about  unreasonable  or  discriminative  charges. 
—  Cattle  Raisers'  Assn.  v.  C.  B.  &  Q.  B.  Co.,  11  Inters.  Com.  E.  277. 

That  a  carrier  collects  a  terminal  charge  on  live  stock  at  one  market 
city  and  does  not  at  another  competing  market,  is  not,  per  se,  an  undue 
preference. —  Cattle  Raisers'  Assn.  v.  Fort  Worth  &  D.  C.  B.  Co.,  7 
Inters.  Com.  E.  513. 

[27]    Accommodations    fnniislied  to    negroes. 

Whether  statutes  requiring  equal  or  separate  accommodations  for  white 
persons  and  negroes  is  a  regulation  of  interstate  commerce, —  see 
ante,  §  25,  note  [15]. 

Equality  of  accommodation  does  not  mean  identity  of  acommodation, 
but  that  all  paying  the  same  price  shall  have  substantially  the  same 
comforts  and  privileges,  though  in  different  cars. —  Murphy  v.  Western 
&  A.  B.  Co.,  23  Fed.  637:  Logwood  v.  Memphis  &  C.  R.  Co.,  23  Fed.  318. 

A  railroad  must  furnish  for  colored  passengers  accommodations  pre- 
cisely equal  to  those  afiorded  for  white  passengers  holding  similar  tickets. 
Eeyond  this,  it  has  the  right  to  make  reasonable  regulations  for  the 
transporting  of  passengers.  Wliether  they  may  classify  passengers  ac- 
cording to  sex  or  color  is  expressly  left  undecided. —  Gray  v.  Cincinnati 
So.  R.  Co.,  11  Fed.  683. 

A  carrier  cannot  discriminate  against  colored  persons  in  the  quality 
of  accommodations  afforded  them. —  Heard  v.  Qa.  R.  Co.,  2  Inters.  Com. 
E.  392,  508,  3  I.  C.  C.  E.  111. 
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Separate  cars  for  colored  people  must  be  as  good  in  comfort,  etc.,  as 
those  furnished  -white  passengers  for  the  same  rate. —  Heard  v.  Ga.  R.  Co., 
2  Inters.  Com.  E.  392,  508.  3  I.  C.  C.  K.  111. 

Assigning  colored  persons  separate  cars  on  equal  terms  does  not  con- 
stitute undue  prejudice  or  unjust  preference. —  Heard  v.  Ga.  R.  Co.,  1 
Inters.  Com.  E.  314,  493,  719,  1  I.  C.  C.  E.  428;  Council  v.  Western  &  A. 
R.  Co.,  1  Inters.  Com.  E.  292,  355,  638,  1  I.  C.  C.  E.  339. 

A  colored  person  sold  a  first  class  ticket  must  be  furnished  first  class 
accommodations. —  Heard  v.  Ga.  R.  Co.,  1  Inters.  Com.  E.  314,  493,  719, 
1  I.  C.  C.  E.  428;  Council  v.  Western  &  A.  R.  Co.,  1  Inters.  Com.  E. 
292,  355,  638.  1  I.  C.  C.  E.  339. 

A  railroad  cannot  exclude  a  colored  woman  from  a  ladies'  car  simply 
on  account  of  her  color. —  Chicago  &  N.  W.  R.  Co.  v.  Williams,  55  HI. 
185. 

[28]    Switch   connections  and  delivery  on  sidetracks. 

Delivery  at  stock  yards, —  see  ante,  note  [26]. 

Duty  of  carrier  to  furnish  switch  connections, —  see  ante,  §  27,  note 

[1]- 
Denial  of  switch  connections  as  undue  prejudice, —  see  ante,  §  27,  note 

[7]. 
General   duty   to   receive   or   deliver   freight   on  switches, —  see   ante, 

§  27,  note  [13]. 
Reasonableness  of  switching  charges, —  see  ante,  §  27,  note  [14]. 
Discrimination  in  length  of  time  allowed  for  unloading   cars, —  see 

post,  §  27,  note  [28]. 

That  the  hazard  connected  with  the  operation  of  defendant's  road  will 
be  increased  by  giving  complainant  sidetrack  connections  similar  to 
those  granted  other  shippers,  does  not  excuse  undue  prejudice  against 
complainant. —  Red  Rock  P.  Co.  v.  B.  &  0.  R.  Co.,  11  Inters.  Com.  E. 
438. 

That  the  expense  to  the  .defendant  in  connection  with  the  transportation 
of  complainant's  coal  will  be  greater  than  the  expense  connected  with  the 
carriage  of  coal  from  the  mines  of  those  now  enjoying  side  track  connec- 
tions, does  not  excuse  withholding  such  facilities  from  complainant,  but 
is  a  matter  to  be  considered  by  defendant  in  establishing  the  rates  for 
transportation. —  Red  Rock  F.  Co.  v.  B.  &  0.  R.  Co.,  11  Inters.  Com.  E. 
438. 

That  a  railroad  has  not  sufficient  equipment  to  supply  the  requirements 
of  all  its  patrons,  does  not  excuse  an  otherwise  unlawful  discrimination 
as  to  switch  connections. —  Red  Rock  F.  Co.  v.  B.  &  0.  R.  Co.,  11' 
Inters.  Com.  E.  438. 

Because  a  carrier  permits  consignees  of  fresh  meat  at  a  certain  point 
to  tinload  directly  from  its  yards  to  their  warehouses,  does  not  require 
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the  concession  of  similar  privileges  to  consignees  of  fresh  fruit. —  Miner 
V.  N.  Y.  N.  H.  &  H.  R.  Co.,  11  Inters.  Com.  E.  422. 

Complainant's  competitora  were  so  situated  that  they  could  unload  their 
meat  directly  from  the  yards  into  their  storehouses.  Complainant's  place, 
of  business  was  across  a  canal  and  three  hundred  feet  away,  but  it 
formerly  had  enjoyed  similar  unloading  privileges.  In  good  faith,  the 
carrier  concluded  that  the  congestion  forbade  it  from  continuing  the 
privilege,  so  far  as  complainant  was  concerned,  but  upon  investigation, 
this  did  not  seem  to  be  the  case. —  Held,  it  was  undue  prejudice  to  with- 
hold the  unloading  privileges. —  Miner  v.  N.  Y.,  N.  H.  &  H.  B.  Co.,  11 
Inters.  Com.  E.  422. 

The  refusal  of  a  carrier  to  switch  cars  of  coal  to  plaintifE's  side  track 
without  advance  payment  of  demurrage  charges,  and  the  retention  of  the 
coal  to  enforce  prepayment  as  a  condition  precedent,  subjects  the  plain- 
tiff to  an  unlawful  prejudice  and  disadvantage. —  Macloun  v.  Ch.  &  N. 
W.  B.  Co.,  3  Inters.  Com.  E.  452,  711,  5  I.  C.  C.  E.  84. 

Eailroads  must  indiscriminately  deliver  grain  to  all  elevators  in  the 
same  locality,  situated  along  its  lines. —  Chicago  &  N.  W.  B.  B.  v.  People, 
56  111.  365. 

It  is  not  discrimination  for  carrier  to  refuse  to  accept  grain  for  delivery 
at  a  warehouse  on  a  private  side  track,  near  but  beyond  such  carrier's 
terminus. —  People  v.  Ch.  &  A.  B.  Co.,  55  111.  95. 

A  railroad  is  bound  to  receive  freight  from  a  shipper  according  to  its 
custom  and  usage;  and  if  the  usage  has  been  to  run  the  cars  upon  a 
side  track  to  private  warehouses,  and  there  receive  the  freight  in  the 
cars,  a  tender  accordingly,  or  a  notice  and  readiness  so  to  deliver,  would 
impose  an  obligation  on  the  company  to  take  and  carry  the  freight. — 
Galena  .&  C.  U.  B.  Co.  v.  Rae,  18  lU.  488. 

[29]    Violations  of  long  and  short  haul  rule  as  discrimination. 

See  also,  ante,  §  31,  note  [63],  post,  §  36,  note  [29]. 

The  same  evidence  which  justifies  the  Interstate  Commerce  Commis- 
sion in  finding  that  a  railroad  can  lawfully  charge  more  for  a  short  haul 
to  one  point  than  for  a  long  haul  to  another  point  over  the  same  line, 
will  sufficiently  answer  a  charge  of  discrimination  between  the  two  locali- 
ties in  violation  of  Interst.  Com.  Act.  §  3. —  Interst.  Com.  Commission 
v.  Nashivlle,  C.  &  8t.  L.  B.  Co..  120  Eed.  934. 

A  departure  from  the  long  and  short  haul  rule  also  constitutes  a  preju- 
dice to  the  intermediate  locality  and  shippers  and  traffic  therefrom,  which, 
if  found  to  be  without  sufficient  excuse,  is  unreasonable  and  in  violation 
of  Interst.  Com.  Act,  §  3, —  Violations  of  Act  to  Beg.  Commerce  hy 
St.  L.  &  S.  F.  B.  Co..  8  Inters.  Com.  E.  290. 
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[30]    What  facts  show  unjust  discrimination  or  preference. 

Facts  showing  discrimination  in  rates, —  see  also,  ante,  §  30,  note  [66]. 
Issuance   of  party-rate   tichets  not  unjust  discrimination, —  see  post, 

§  33.  note  [20]. 
Underbilling  as  form  of  unjust  discrimination, —  see  post,  §  34,  note 

[2]. 
Facts  showing  unjust  discrimination  between  connecting  carriers, —  see 

post,  §  35,  note  [16]. 
Facts  showing  unjust  discrimination  in  furnishing   cars, —  see  post, 

§  37,  note  [13]. 

The  court  will  not  compel  stoppage  of  a  througli  train  from  New  York 
to  St.  Louis  at  a  small  Illinois  county  seat,  whose  local  and  through 
traffic  is  already  adequately  looked  after.  A  statute  requiring  such  stop- 
page is  unconstitutional.  After  meeting  local  conditions,  a  railroad  has 
the  right  to  adopt  special  provisions  for  through  traffic. —  Cleveland,  C. 
C.  &  St.  L.  B.  Co.  V.  Illinois,  177  U.  S.  514,  20  Sup.  Ct.  E.  (U.S.)  722. 

A  railroad  company  which  is  accustomed  to  receive  coal  at  its  wharf, 
the  coal  being  there  transferred  from  barges  to  its  cars,  is  not  justified 
in  making  a  rule  compelling  the  shippers  to  employ  in  this  transfer,  only 
shovellers  furnished  by  the  railroad. —  31 8%  Tons  of  Coal,  14  Blatchf. 
(F.  S.)  453. 

A  contract  uy  a  railroad  company  with  a  person  to  develop  the  milk 
traffic  along  its  lines,  giving  such  person  an  exclusive  privilege  "  as  far 
as  it  was  permitted  to  do  so  by  law  "  was  not  under  the  circnmstances, 
an  "  undue  preference  or  advantage." —  D.  L.  &  W.  E.  Co.  v.  Kutter, 
147  Fed.  51;  certiorari  denied,  203  U.  S.  588,  27  Sup.  Ct.  R.  (U.  S.)  776, 

A  common  carrier  may  refuse  to  transport  a  circus  train,  loaded  with 
wild  animals. —  Wilson  v.  Atlantic  C.  L.  R.  Co.,  129  Fed.  774;  affd. 
133  Fed.  1022. 

A  carrier  bought  coal  and  sold  it  under  contract  to  deliver,  at  a  price 
23  cents  per  ton  less  than  the  cost  of  the  coal,  and  the  carrier's  published 
freight  rates  for  the  transportation  of  such  coal  to  the  point  of  delivery. — 
Held,  that  this  gave  the  favored  purchaser  an  undue  advantage  or  prefer- 
ence.—  Interst.  Com.  Commission  v.  Chesapeahe  <&  0.  B.  Co.,  128  Fed. 
59;  affd.  as  to  result,  200  U.  S.  361,  26  Sup.  Ct.  R.  (U.  S.)  272. 

Where  a  steamboat  line  and  a  railroad  are  operated  as  a  continuous 
line,  the  refusal  of  such  carrier  to  allow  a  rival  steamboat  company  to 
land  at  its  dock  is  not  an  unjust  discrimination  within  the  meaning  of 
Interst.  Com.  Act,  §  3,  providing  for  the  giving  of  equal  facilities  by 
carriers. —  Ilwaco  B.  &  N.  Co.  v.  Oregon  B.  Co.,  57  Fed.  673,  revg.  s.  c. 
51  Fed.  611. 

A  guaranty  by  an  agent  of  a  railroad  that  a  theatrical  company, 
travelling  on  a  party  rate  ticket,  would  arrive  at  its  destination  within  a 
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certain  time  is  not  "  giving  an  unreasonable  preference  or  advantage " 
to  a  particular  person  or  party  within  the  meaning  of  the  Interstate  Com- 
merce Act.— Foster  v.  C.  C.  C.  &  St.  L.  B.  Co.,  56  Fed.  434. 

To  render  a  discrimination  unlawful,  the  preference  given  to  one  over 
another  must  be  contemporaneous,  and  under  substantially  similar  condi- 
tions. Stopping  to  compress  cotton  at  Vicksburg,  as  a  sort  of  pious  fraud 
on  eastern  purchasers,  is  not  such  a  discrimination. —  Cowan  v.  Bond, 
39  Fed.  54. 

Where  a  company  which  operates  a  steamship  line  employs  the  trucks 
owned  by  one  firm,  to  bring  in  to  its  pier  in  New  Tork  City  its  through 
traffic  originating  in  more  distant  New  Tork  Harbor  points,  the  fact  that 
it  gives  preference  to  such  trucks  in  admitting  trucks  to  its  pier  does  not 
show  undue  preference  where  it  appears  that  the  inadequate  pier  facili- 
ties are  soon  to  be  enlarged  and  that  no  one  is  excluded  from  the  pier, 
shipments  being  often  received  late  in  the  evening,  the  pier  remaining 
open  until  all  waiting  trucks  have  an  opportunity  to  unload. —  New  York 
Team  Owners'  Assn.  v.  So.  Pac.  Co.  12  Inters.  Com.  K.  235. 

Defendant's  discontinuance  of  delivery  of  oil  in  tank  cars  at  its  Brook- 
lyn terminal  made  it  practically  impossible  for  the  complainants  to  con- 
tinue to  compete  with  the  Standard  Oil  Company.  The  discontinuance 
was  due  to  fear  of  fire,  etc.,  from  such  oil. —  Held,  that  the  delivery 
should  be  resumed.  The  prosperous  business  of  complainants  ought  not 
to  be  destroyed  or  made  subservient  to  a  monopoly  unless  its  continuance 
involves  the  defendant  in  a  disproportionate  risk,  which  is  practically 
unavoidable.  The  delivery  should  be  resumed,  subject  to  such  regulations 
as  protect  defendants  from  danger  of  fire,  etc.,  as  far  as  possible. — 
Preston  v.  D.  L.  &  W.  E.  Co.,  12  Inters.  Com.  E.  131. 

A  railroad  canuot  arbitrarily  determine  that  a  particular  mill  shall 
compete  in  a  certain  market  with  other  localities,  and  that  other  mills 
upon  its  lines  shall  not  so  compete,  unless,  at  least,  it  can  justify  that 
discrimination  by  some  operating  condition,  which  shows  that  it  is  for  its 
advantage  to  transport  from  the  one  point  and  not  from  the  other. — 
Texas  C.  P.  Co.  v.  St.  L.  &  S.  F.  R.  Co.,  12  Inters.  Com.  E.  78. 

The  refusal  of  a  carrier  to  do  what  it  reasonably  and  conveniently  can 
to  piit  a  particular  shipper  on  equal  terms  with  his  competitors  in  the 
matter  of  trafiic  facilities,  may  constitute  an  undue  prejudice. —  Miner 
V.  N.  Y.  N.  H.  &  H.  B.  Co.,  11  Inters.  Com.  E.  422. 

The  defendant  railway  should  so  conduct  all  its  operations  relating  to 
the  transportation  of  passengers  to  Yellowstone  Park  as  to  aSord  to 
such  passengers  full  and  equal  opportunity,  whether  at  the)  terminus  of 
its  branch  line  or  elsewhere,  to  select  the  stage  line  or  other  agency  which 
they  may  desire  to  use  for  touring  the  park,  as  well  as  the  places  of 
their  entertainment  therein. —  Wplie  v.  No.  Pac.  B.  Co.  11  Inters.  Com. 
E.  145. 
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A  shipper  of  railroad  ties  complained  that  the  defendant  railroad  placed 
restrictions  on  the  shipment  of  ties,  alleging  a  shortage  of  cars,  but 
transported  other  materials  and  ties  for  its  own  use,  seeking  to  confine 
the  complainant's  market  in  ties  to  its  own  line,  thus  enabling  itself  to 
obtain  ties  at  a  lower  price. —  Held,  that  this  was  a  violation  of  Inters! 
Com.  Act,  §  3,  forbidding  unjust  descrimination. —  Paxton  Tie  Co.  v. 
Detroit  S.  B.  Co.,  10  Inters.  Com.  E.  422. 

Because  carriers  have  contracted  with  certain  shippers  for  the  leasing 
of  special  cars  to  the  carriers,  the  latter  are  not  bound  to  contract  similarly 
with  all  or  other  shippers. —  Consolidated  F.  Co.  v.  So.  Pac.  B.  Co.,  9 
Inters.  Com.  E.  182. 

While  carriers  ordinarily  must  not  create  or  give  artificial  advantages 
to  one  community  as  compared  with  others  similarly  situated,  it  may  be 
justifiable  to  give  a  seaport  rate  to  one  town  20  miles  from  the  ocean,  and 
not  to  another,  where  such  an  arrangement  benefits  a  whole  section  by 
making  a  low-priced  distributing  center. —  Holdzkom  v.  Mich.  Cent.  B. 
Co.,  9  Inters.  Com.  E.  42. 

If  demurrage  charges,  when  added  to  transportation  rates,  result  in 
greater  aggregate  charges  in  certain  cases  than  in  other  cases  involving 
longer  hauls,  this  may  constitute  an  undiie  preference  as  between  locali- 
ties.—  Pennsylvania  Millers'  Assn.  v.  Phila.  &  B.  B.  Co.,  8  Inters.  Com. 
E.  531. 

A  carrier  cannot  lawfuly  establish  and  maintain  an  adjustment  of 
rates  which  in  practice  prevents  shippers  on  its  line  from  availing  them- 
selves of  a  principal  market  which  they  have  long  been  using,  and  con- 
fers a  substantial  monopoly  upon  a  new  market  in  which,  for  reasons 
of  its  own,  it  has  greater  interest. —  Savannah  Bureau  v.  L.  &  N.  B. 
Co.,  8  Inters.  Com.  E.  377. 

While  in  mere  amount  rates  made  by  combining  local  rates  may  be 
entirely  reasonable,  they  may  nevertheless  operate  to  unduly  oppress 
the  more  distant  locality. —  Oixstin  v.  A.  T.  &  S.  F.  B.  Co.,  8  Inters. 
Com.  E.  277. 

A  carrier  may  make  a  low  rate  to  create  trafiic. —  Grain  Shippers'  Assn. 
V.  III.  Cent.  B.  Co.,  8  Inters.  Com.  E.  158. 

The  location  of  Cincinnati  on  the  north  bank  of  the  Ohio  river,  whose 
bridges  charge  high  tolls,  and  the  greater  distance,  justify  higher  rates 
from  that  city  than  from  Louisville,  to  the  common  market  in  the  South. 
—  Freight  Bureau  v.  C.  N.  0.  &  T.  P.  B.  Co.,  7  Inters.  Com.  E.  180. 

A  party  to  an  interstate  shipment  cannot  be  excluded  by  the  carriers 
from  privileges  afforded  other  patrons  in  the  same  locality,  because  of 
his  refusal  to  pay  excessive  freight  charges,  even  though  an  agreement 
to  subsequently  refund  the  excess  should  accompany  the  demand. — 
Phelps  V.  Tex.  &  P.  B.  Co.,  6  Inters.  Com.  E.  36. 
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Carriers  should  not  undertake  to  deprive  a  shipper  of  the  legitimate 
advantages  which  his  enterprise,  investment  and  utilization  of  just  rates, 
have  secured  for  him. —  Potter  Mfg.  Co.  v.  Ch.  &  G.  T.  R.  Co.,  4  Inters. 
Com.  E.  223,  5  I.  0.  C.  K.  514. 

Use  of  hypothetical  weights,  out  of  proportion  to  the  actual  weights,, 
will  not  be  permitted,  as  a  means  whereby  tank  shippers  get  more  oil 
carried  for  the  same  money  than  barrel  shippers. —  Rice  v.  Cincinnati, 
W.  &  B.  R.  Co..  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

A  railroad  is  not  obliged  to  continue  the  rates  it  had  in  force  when  it 
sold  complainant  the  land  on  which  he  built  up  his  business  in  reliance 
upon  those  rates. —  Buchannan  v.  No.  Pac.  R.  Co.,  8  Inters.  Com.  E. 
655,  5  I.  C.  C.  E.  7. 

Municipal  subscriptions  or  other  forms  of  gratuities  to  a  carrier  do 
not  authorize  preferences. —  Lincoln  Board  of  Trade  v.  Burl.  &  Mo.  R. 
Co.,  -2  Inters.  Com.  E.  95,  2  I.  C.  C.  E.  147. 

A  carrier  does  not  discriminate  unjustly  against  or  for  any  locality, 
in  refusing  to  send  its  cars  to  points  off  its  own  line  when  the  business 
on  such  line  keeps  them  in  use. —  Riddle  Co.  v.  B.  .&  0.  R.  Co.,  1  Inters. 
Com.  E.  701,  778,  1  I.  C.  C.  E.  372. 

A  carrier  may  not  adjust  rates  so  as  to  prevent  shippers  of  railroad 
material  from  selling  it  in  the  best  available  market. —  Reynolds  v.  W. 
N.  Y.  &  P.  R.  Co.,  1  Inters.  Com.  E.  600,  685,  1  I.  C.  C.  E.  393. 

Where  a  railroad  has  for  some  years  served  persons  having  places  of 
business  along  a  certain  track,  delivering  cars  of  freight  and  cars  to 
be  loaded  and  shipped,  it  is  a  common  carriet  with  respect  to  the  use 
it  made  of  said  track,  and  cannot  discontinue  service  to  one  shipper 
while  continuing  to  serve  the  others. —  Agee  v.  L.  &  N.  R.  Co.,  142 
Ala.  344,  37  So.  680. 

If,  by  reason  of  an  unusual  quantity  of  grain  on  the  line  for  ship- 
ment, a  want  of  means  in  the  country  of  storing  it,  or  other  pressing 
cause,  a  railroad  takes  grain  from  wagons  or  from  boats  while  grain 
remained  in  private  warehouses  for  shipment,  and  in  so  doing,  acted 
in  good  faith,  intending  to  afford  the  largest  public  accommodation,  and 
not  from  motives  of  partiality  or  oppression,  it  has  not  thereby  incurred 
legal  liability.—  Galena  &  C.  U.  R.  Co.  v.  Rae,  18  111.  488. 

A  carrier  may  not  contract  with  one  telegraph  company  not  to 
transport  the  laborers  or  materials  of  another  company  at  a  special 
rate.— Cumberland  T.  &  T.  Co.  v.  Morgan's  L.  &  T.  R.  Co.,  51  La. 
Ann.  29,  24  So.  803. 

A  contract  between  a  carrier  and  a  shipper,  that  the  former  will 
maintain  rates  from  the  latter's  factory  not  exceeding  the  rates  from 
two  other  places  where  mills  are  located  which  compete  with  such 
shipper,  is  not,  on  its  face,  void,  imder  a  statute  prohibiting  unjust 
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discrimination. —  Laurel  Cotton  Mills  v.  Oulf  &  8.  I.  B.  Co.,  84  Miss. 
339,  37  S.  134,  66  L.  E.  A.  453. 

A  violation  of  rules  warranting  ejection  from  a  train  does  not 
warrant  the  carrier  in  refusing  to  sell  the  offender  tickets  thereafter. — 
State  ex  rel.  Atwater  v.  D.  L.  &  W.  B.  Co.,  48  N.  J.  L.  55,  2  Atl.  803. 

An  agreement  between  a  canal  company  and  a  coal  company,  provid- 
ing that  the  coal  company  may  ship  coal  by  way  of  the  canal,  using 
not  to  exceed  one-half  the  capacity  of  the  canal,  and  fixing  the  tolls 
with  reference  to  the  market  price  of  the  coal,  is  not  invalid. —  Com- 
monwealth, V.  B.  &  H.  Canal  Co.,  43  Pa.  295. 

The  English  Canal  and  Traffic  Act  of  1854  (17  and  18  Vict.  ch.  31), 
provided  "  that  every  railway  company  *  *  *  shall  afford  all  reason- 
able facilities  for  the  receiving  and  forwarding  and  delivering  of 
traffic  *  *  *;  and  no  such  company  shall  give  any  undue  or  un- 
reasonable preference  or  advantage  to  *  *  *  any  particular  per- 
son or  company  *  *  *;  nor  shall  any  such  company  subject  any 
particular  person  or  company  or  any  particular  description  of  traffic, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever."  A  railway  company  made  a  practice  of  carrying  coal 
in  very  large  quantities,  but  for  convenience  in  handling  the  large 
amount  of  traffic  over  its  road  it  made  a  practice  of  carrying  coal  for 
colliery  owners  only,  from  the  pit's  mouth  to  stations  where  such  col- 
liery owners  had  cells  appropriated  to  their  use  for  the  reception  and 
sale  of  their  coal.  The  complainant  wag  a  coal  merchant,  and  on  a 
certain  day  he  tendered  16  cars  or  trucks  loaded  with  coal  to  the  rail- 
way company  at  one  of  its  stations,  to  be  forwarded  to  three  other 
stations  on  its  road  where  the  complainant  had  no  cell  or  siding  appro- 
priated to  his  special  use  for  the  reception  of  his  coal  trucks  and  the 
sale  of  coal.  The  railway  company  declined  to  receive  and  haul  his 
trucks,  although  they  were  in  a  fit  and  prox)er  condition  to  pass  over 
its  road,  whereupon  he  sought  to  compel  the  company  to  do  so. —  Held, 
that  owing  to  the  large  amount  of  traffic  in  coal  over  the  company's 
road  it  had  an  undoubted  right  to  say  that  it  would  haul  coal  for 
colliery  owners  only  who  had  acquired  the  requisite  facilities  for  the 
receiving  and  disposing  of  coal  promptly  on  arrival  at  its  destination, 
as  otherwise  the  carrier  would  not  have  the  requisite  control  over  its 
road.  If  the  privilege  demanded  by  complainant  were  accorded  him, 
it  would  have  to  be  accorded  to  all  other  persons,  and  the  carrier  would 
be  deprived  of  the  benefit  of  an  arrangement  which  it  had  devised  to 
ensure  the  safe  and  convenient  operation  of  its  road.  Accordingly,  not- 
withstanding the  broad  inhibition  in  the  Traffic  Act  above  quoted,  a 
carrier  handling  coal  in  very  large  quantities  is  entitled  to  make 
regulations  with  respect  to  the  manner  of  receiving  and  transporting 
it  so  that  it  may  be  handled  expeditiously,  economically,  .safely,  with- 
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out  any  unnecessary  interference  with  the  carrier's  other  business.  It 
follows,  of  course,  that  regulations  made  by  a  carrier  with  these  objects 
in  view  and  really  designed  to  promote  them,  cannot  be  complained  of 
on  the  ground  that  they  operate  as  a  preference  in  favor  of  those  who 
comply  with  them  or  as  a  discrimination  against  those  who  do  not. — 
Oxlade  V.  N.  E.  R.  Co.,  15  C.  B.  (N.  S.)  (Eng.)  680. 

[31]    Actions  tiy  shipper  —  Bight  of  action. 

Recovery  of  overcharge, —  see  ante,  §  26,  notes  [52],  [57]. 

Actions  arising  from  discriminations  in  rates, —  see  ante,  §  31,  notes 

[81]-[88]_. 
Right   of  action   hy   connecting   carrier  to   recover  for  unjust   dis- 
crimination,—  see  post,  §  35,  note  [29], 
Enjoining    discriminations    between    connecting    carriers, —  see   post, 

§  35,  note  [30]. 
Actions  to  recover  for  violations  of  long  and  short  haul  rule, —  see 

post,  §  36,  notes  [37] -[41]. 
Actions  for  failure  to  furnish  or  for  discrimination  in  furnishing 

cars, —  see  also  post,  §  37,  notes  [17]-[23]. 
Whether  statutory  remedies  supplant  existing  rights  of  action, —  see 

post,  §  40,  note  [2]. 
Mandamus  to  compel  rendering  of  services  without  discrimination, — 

see  post,  §  57,  note  [13]. 

Under  a  statute  prescribing  penalties  for  "  extortion  or  unjust  dis- 
criminations," recovery  cannot  be  had  for  failure  to  furnish  cars  or 
transportation,  as  required  by  that  Act. —  Bond  v.  Wahash,  8t.  L.  & 
P.  R.  Co.,  67  Iowa,  712,  25  N.  W.  892. 

Where  the  acts  of  discrimination  are  of  daily  recurrence,  the  party 
aggrieved  is  entitled  to  an  injunction  to  restrain  the  continuance  of 
the  wrongs  complained  of,  the  remedy  at  law  being  inadequate. —  Louis- 
ville &  N.  R.  Go.  v.  Central  Steele  Yards  Co.,  30  Ky.  L.  E.  18,  97  S. 
W.  778. 

Mandamus  will  lie,  at  the  instance  of  a  complainant,  to  force  a  car- 
rier to  give  facilities  equal  to  those  given  a  favored  rival. —  State  v. 
Tex.  &  P.  R.  Co.,  52  La.  Ann.  1850,  28  So.  284. 

Where  the  shipper  requested  the  initial  carrier  to  route  his  goods  by 
a  shorter  route,  which  was  wrongfully  denied,  he  can  recover  damages. 
—  Houston  &  T.  0.  R.  Co.  v.  Buchanan,  15  Tex.  Ct.  E.  521,  94  S.  W. 
199. 

Where  the  carrier  has  rendered  special  gratuitous  service  for  one 
shipper  and  not  for  another,  the  latter  may  recover  the  cost  of  render- 
ing the  same  service  for  his  goods. —  Evershed  v.  London  &  N.  W.  B. 
Co.,  L.  E.  2  Q.  B.  D.  (Eng.)  254. 
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[32]    Complaint. 

A  complaint  alleging  a  conspiracy  between  railroad  companies  and 
an  association  of  elevator  owners  whereby  the  latter  deny  equal  ad- 
vantages to  the  grain  of  a  particular  elevator  states  a  good  cause  of 
action.—  Kellogg  v.  Lehigh  V.  B.  Co.,  61  App.  Div.  (N.  Y.)  35,  70 
N.  Y.  Supp.  237. 

A  complaint  for  discrimination  in  facilities  held  not  to  state  a  cause 
of  action.—  Meyers  v.  Ch.  M.  &  St.  P.  B.  Co.,  50  Minn.  371,  52  N. 
W.  962. 

[33]    Adequacy  of  remedy  at  lair. 

There  is  no  adequate  remedy  at  law  where  a  railroad  discriminates 
against  a  shipper  by  refusing  to  deliver  or  receive  freight  at  his 
switches. —  Interstate  Stockyards  Co.  v.  Indianapolis  U.  B.  Co.,  99 
Fed.  -172. 

[34]    Evidence. 

In  an  action  by  a  shipper  against  a  carrier  under  a  statute  forbidding 
unjust  discrimination  between  localities,  it  is  not  necessary  for  him 
to  prove  a  personal  discrimination  and  personal  injury  thereby. —  Illi- 
nois Cent.  R.  Co.  V.  People,  121  111.  304,  12  N.  E.  670. 

In  an  action  against  a  carrier  for  discriminations  between  locililies 
under  a  state  statute,  it  is  not  necessary  to  show  that  the  rates  charged 
were  higher  than  those  fixed  or  approved  by  the  state  commission. — 
Gohn  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  181  Mo.  30,  79  S.  W.  961. 

[35]    Criminal  liability. 

Criminal  liahility  for  discriminations  in  rates, —  see  ante,  §  31,  notes 

_[89]-[94]. 
Indictment  for  discrimination  iy  failure  to  furnish  cars, —  see  post. 
§  37,  note  [24]. 

An  indictment  charging  a  violation  of  Interst.  Com.  Act,  §  3,  relat- 
ing to  the  giving  of  undue  preferences  to  persons  or  localities,  is  suffi- 
cient if  it  shows  with  requisite  certainty,  by  any  apt  language,  that 
the  accused  has  committed  any  act  which  gives  one  shipper  or  class 
of  shippers  an  advantage,  or  subjects  others  to  a  disadvantage,  and 
it  is  unneeessai-y  to  allege  that  the  services  were  rendered  "  under 
substantially  similar  circumstances  and  conditions." — U.  S.  v.  Tozer, 
07  Fed.  635,  2  L.  K.  A.  444n. 
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§  33.  Transportation  prohibited  until  publication 
of  schedules;  rates  as  fixed  to  be  charged;  passes 
prohibited;^''  [issuance  of  mileage,  excursion  and 
commutation  tickets]. — No  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  after  the  first  day  of  November,  nineteen 
hundred  and  seven,  engage  or  participate  in  the  transportation  of 
passengers,  freight  or  property,  between  points  within  the  state, 
until  its  schedules  of  rates,  fares  and  charges  shall  have  been  filed 
and  published  in  accordance  with  the  provisions  of  this  act.  No 
common  carrier  shall  charge,  demand,  collect  or  receive  a  greater 
or  less  or  different  compensation  for  transportation  of  passengers, 
freight  or  property,  or  for  any  service  in  connection  therewith, 
than  the  rates,  fares  and  charges  applicable  to  such  transportation 
as  specified  in  its  schedules  filed  and  in  effect  at  the  time;  nor 
shall  any  such  carrier  refund  or  remit  in  any  manner  or  by  any 
device  any  portion  of  the  rates,  fares,  or  charges  so  specified,  nor 
extend  to  any  shipper  or  person  any  privileges  or  facilities  in  the 
transportation  of  passengers  or  property  except  such  as  are  regu- 
larly and  uniformly  extended  to  all  persons  and  corporations  under 
like  circumstances.  No  common  carrier  subject  to  the  provisions  of 
this  act  shall,  directly  or  indirectly,  issue  or  give  any  free  ticket, 
free  pass  or  free  transportation  for  passengers  or  property  between 
points  within  this  state,  except  to  its  of&cers,  employees,  agents, 
pensioners,  surgeons,  physicians,  attorneys-at-law,  and  their  fami- 
lies; to  ministers  of  religion,  of&cers  and  employees  of  railroad 
young  men's  Christian  associations,  inmates  of  hospitals,  charitable 
and  eleemosynary  institutions  and  persons  exclusively  engaged  in 
charitable  and  eleemosynary  work;  and  to  indigent,  destitute  and 
homeless  persons  and  to  such  persons  when  transported  by  chari- 
table societies  or  hospitals,  and  the  necessary  agents  employed  in 
such  transportation;  to  inmates  of  the  national  homes  or  state 
homes  for  disabled  volunteer  soldiers  and  of  soldiers'  and  sailors' 
homes,  including  those  about  to  enter  and  those  returning  home 
after  discharge,  and  boards  of  managers  of  such  homes;  to  neces- 
sary caretakers  of  property  in  transit;  to  employees  of  sleeping- 
car  companies,  express  companies,  telegraph  and  telephone  com- 
panies doing  business  along  the  line  of  the  issuing  carrier;  to 
railway  mail  service  employees,  post-office  inspectors,  customs  in- 
spectors and  immigration  inspectors;  to  newsboys  on  trains,  bag- 
gage agents,  witnesses  attending  any  legal  investigation  or  proceed- 


*  Words  in  brakets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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ing  in  which  the  common  carrier  is  interested,  persons  injured  in 
accidents  or  wrecks  and  physicians  and  nurses  attending  such  per- 
sons; to  the  carriage  free  or  at  reduced  rates  of  persons  or  property 
for  the  United  States,  state  or  municipal  governments,  or  of  prop- 
erty to  or  from  fairs  and  expositions  for  exhibit  thereat.  Nothing 
in  this  act  shall  be  construed  to  prohibit  the  interchange  of  free  or 
reduced  transportation  between  common  carriers  of  or  for  their 
officers,  agents,  employees,  attorneys  and  surgeons  and  their  fami- 
lies, nor  to  prohibit  any  common  carrier  from  carrying  passengers 
or  property  free,  with  the  object  of  providing  relief  in  cases  of 
general  epidemic,  pestilence  or  other  calamitous  visitation;  nor  to 
prohibit  any  common  carrier  from  transporting  persons  or  prop- 
erty as  incident  to  or  connected  with  contracts  for  construction, 
operation  or  maintenance,  and  to  the  extent  only  that  such  free 
transportation  is  provided  for  in  the  contract  for  such  work. 

Provided  further,  that  nothing  in  this  act  shall  prevent  the 
issuance  of  mileage,  excursion,  or  commutation  passenger  tickets, 
or  joint  interchangeable  mileage  tickets,  with  special  privileges 
as  to  the  amount  of  free  baggage  that  may  be  carried  under  mile- 
age tickets  of  one  thousand  miles  or  more.  But  before  any  com- 
mon carrier,  subject  to  the  provision  of  this  act,  shall  issue  any 
such  mileage,  excursion,  commutation  passenger  ticket  or  joint 
interchangeable  mileage  ticket,  with  special  privileges  as  afore- 
said, it  shall  file  with  the  commission  copies  of  the  tariffs  of 
rates,  fares  or  charges  on  which  such  tickets  are  to  be  based, 
together  with  the  specifications  of  the  amount  of  free  baggage 
permitted  to  be  carried  under  such  joint  interchangeable  mile- 
age ticket,  in  the  same  manner  as  common  carriers  are  required 
to  do  with  regard  to  other  rates  by  this  act.  Nor  shall  anything 
in  this  act  prevent  the  issuance  of  passenger  transportation  in 
exchange  for  advertising  space  in  newspapers  at  full  rates. 


Provisions  of  the  Interstate  Commerce  Act  relative  to  the  giving  of 
passes, —  see  Interst.  Com.  Act,  §  1,  post,  Appendix  B. 

Copies  of  tariff  schedules  filed  with  the  Interstate  Commerce  Com- 
mission are  prima  facie  evidence  on  investigations  before  the 
Commission  and  in  judicial  proceedings, —  see  Interst.  Com.  Act, 
§  16,  post,  Appendix  B. 

Commissioners  and  employees  of  Commissions  shall  not  accept  free 
transportation, —  see  ante,  §  15. 
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Transportation   shall  not   he  permitted  at   less   than  the   scheduled 
rates,  hy  means  of  false  hilling,  false  classification,  false  weight, 

or  any  other  device  or  means, —  see  post,  §  34. 
Liahility  of  carrier  for  loss  of  passengers'  haggage, —  see  post  §  38. 
Actions  hy  aggrieved  persons  for  loss  or  damage  caused  by  charging 

other  than  the  published  rates, —  see  post,  §  40. 
Penalties  and  forfeitures  for  charging  other  than  published  rates, — 

see  post,  §  56. 
General  power  of  the  state  to  regulate  property  devoted  to  public  use, 

see  ante,  §  1,  notes   [l]-[22]. 
General  power  of  the  state  to  regulate  rates  and  charges, —  see  ante, 

§  1,  note  [2]. 
Exemption  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General    rules     of    statutory    construction, —  see    ante,    §     1,    notes 

[23]-[40]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Scope  of  state  and  federal  power  as  to  rates  and  charges, —  see  ante, 

§  25,  note  [10]. 
What  statutes  regulating  rates  amount  to  a  regulation  of  interstate 

commerce, —  see  ante,  §  25,  note  [14]. 
Posted  schedules  fix  rates  of  shipment  in  absence  of  contract, —  see 

ante,  §  26,  note  [37]. 
Restraining  excessive  rates, —  see  ante,  §  26,  note  [48]. 
Power  of  state  to  require  posting  of  tariff  schedules, —  see  ante,  §  28, 

note  [1]. 
Competition  created  by  departures  from  published  schedules  not  a 

justification  of  disparities  in  rates, —  see  ante,  §  31,  note  [39]. 
That  charges  complained  of  were  duly  filed  and  posted  a  defense  in 

action  for  unjust  discrimination, —  see  ante,  §  31,  note  [8Y]. 


[1]    Duty  to  charge  published  rate. 

An  initial  carrier,  when  it  has  once  established  a  joint  traffic  compact 
to  transport  property  over  a  certain  route  between  points  in  different 
states  and  has  published  the  rates  for  such  transportation,  cannot 
transport  over  any  connecting  route  pursuant  to  traffic  arrangement  at 
a  less  rate  than  that  filed.—  TJ.  8.  v.  Pa.  B.  Co.,  153  Fed.  625 ;  U.  8.  v. 
Vacuum  Oil  Co.,  153  Fed.  598. 

All  goods  offered  for  shipment  at  a  certain  point  must  be  carried  at 
the  declared  rate  for  such  goods  from  such  point,  regardless  of  the  place 
where  the  shipment  originated. —  Bigbee  &  W.  B.  P.  Co.  v.  Mobile  & 
0.  B.  Co.,  60  Fed.  545, 
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No  railroad  may  lawfully  stipulate  or  contract  with  a  telegraph  com- 
pany for  the  carriage  of  the  latter's  officials,  employees  or  property  at 
other  than  the  published  rates,  except  in  connection  with  the  construc- 
tion, operation  and  maintenance  of  a  telegraph  service  on  its  own  lines 
or  system. —  Matter  of  Railroad  Telegraph  Corhpanies,  12  Inters.  Com. 
E.  10. 

It  is  manifestly  contrary  to  law  and  leads  to  confusion  for  one  line 
of  rates  to  be  retained  in  published  tariffs  while  others  are  in  fact 
used  on  actual  shipments. —  Gar^non  v.  Motile  &  0.  R.  Co.,  11  Inters. 
Com.  E.  537. 

Where  joint  routes  and  rates  have  been  established,  they  must  be 
kept  open  to  public  use  until  formally  changed  or  abrogated. —  Consoli- 
dated P.  Co.  V.  So.  Pac.  R.  Co.,  9  Inters.  Com.  E.  182. 

Instructions  by  a  carrier  to  its  agents  to  disregard  the  regular  pub- 
lished tariff  rates  to  certain  points  and  to  use  combination  rates,  when- 
ever the  latter  are  lower,  are  unlawful,  if  such  rule  and  practice  have 
not  been  duly  announced  on  the  tariff  schedules. —  Spillers  v.  L.  &  N.  R. 
Co.,  8  Inters.  Com.  E.  364. 

A  carrier  may  not  directly  or  indirectly  make  any  charge  for  any 
special  service  not  specified  in  the  published  schedules. —  American 
Warehousemen's  Assn.  v.  III.  Cent.  R.  Co.,  7  Inters.  Com.  E.  556. 

A  carrier  may  not  charge  more  nor  less  than  the  rate  set  forth  in 
the  schedules. —  Suffern,  H.  ,£  Co.  v.  Ind.  D.  &  W.  R.  Co.,  7  Inters. 
Com.  E.  255. 

Where  no  special  contract  is  made  as  to  the  rates  for  a  shipment,  the 
posted  schedules  govern. —  Eellerman  v.  K.  C.  Si.  J.  &  C.  B.  R.  Co.,  136 
Mo.  177,  34  S.  W.  41. 

[2]    Effect  of  special  rules  and  regulations. 

Separate  issuance  in  circulars  of  rules  and  regulations  affecting  the 
aggregate  rate  does  not  authorize  any  charge  in  addition  or  excess  of 
that  contained  in  the  carrier's  rate  sheets. —  Suffern,  E.  &  Co.  v.  Ini. 
D.  &  ly.  R.  Co.,  7  Inters.  Com.  E.  255. 

[3]    Transportation  for  governmental  departments. 

Transportation  of  fish  or  fish  eggs  for  the  United  States  Commission 
of  Fisheries  may  be  done  at  less  than  the  published  rates. —  In  re  U.  8. 
Commission  of  Pisheries,  1  Inters.  Com.  E.  606,  1  I.  C.  C.  E.  21. 

[4]    Publication  of  rates  condition  precedent  to  right  to  charge. 

Publication  of  rates  and  charges  condition  precedent  to  engaging  in 
interstate  transportation, —  see  Interst.  Com.  Act,  §  6,  post.  Ap- 
pendix B. 

The  Interstate  Commerce  Act  is  not  self-executing  as  to  the  public, 
and  shippers  are  not  affected  by  rates  fixed  under  it  until  the  required 
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publication  of  rates  has  been  made.  The  burden  is  on  the  carriers  to 
show  compliance  with  this  condition  precedent. — Atlanta,  K.  &  N.  R. 
Co.  V.  Borne,  106  Tenn.  Y2,  59  S.  W.  134. 

[5]    When  published  rate  must  be  tendered. 

One  who  has  obtained  interstate  transportation  at  a  rate  specified  in  the 
bill  of  lading,  less  than  the  published  rates  filed  with  and  approved  by  the 
Interstate  Commerce  Commission,  and  in  force  at  the  time,  whether 
or  not  he  knew  that  the  rate,  obtained  was  less  than  the  schedule  rate, 
is  not  entitled  to  recover  the  goods  or  damages  for  their  detention,  upon 
the  tender  of  payment  of  the  amouaat  of  charges  named  in  the  bill  of 
lading,  or  of  any  sum  less  than  the  schedule  charges;  in  other  words, 
whatever  may  be  the  rate  agreed  upon,  the  carrier's  lien  on  the  goods, 
is,  by  force  of  the  Act  of  Congress,  for  the  amount  fixed  by  the  pub- 
lished schedule  of  rates  and  charges,  and  this  lien  can  be  discharged,  and 
the  consignee  can  become  entitled  to  the  goods,  only  by  the  payment,  or 
tender  of  payment,  of  such  amount. —  Texas  &  P.  R.  Co.  v.  Mugg,  202 
IJ.  S.  242,  26  Sup.  Ct.  E.  (IT.  S.)  628,  revg.  s.  c.  98  Tex.  352,  83  S.  W. 
800;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct.  E. 
(U.  S.)  802 ;  Southern  R.  Co.  v.  Harrison,  119  Ala.  539,  24  So.  552. 

On  tender  of  the  rate  set  forth  in  the  bill  of  lading,  the  consignee  is 
entitled  to  receive  his  goods,  even  though  such  rate  is  less  than  that  ap- 
proved by  the  Commission,  if  the  carrier  does  not  prove  publication  of 
the  latter  isite.— Atlanta,  K.  &  N.  R.  Co.  v.  Home,  106  Tenn.  73,  59 
S.  W.  134. 

[6]    Contracts  for  shipment. 

Eeparation  will  not  be  allowed  a  shipper  for  a  breach  of  a  contract  by 
the  carrier  to  accord  a  privilege  not  offered  to  the  general  public  in  the 
published  tariffs.—  Shiel  v.  III.  Cent.  R.  Co.,  12  Inters.  Com.  E.  242. 

A  contract  for  shipment  at  less  than  the  published  rate  is  void,  and 
no  action  lies  'under  the  Interstate  Commerce  Act  for  excessive  charges 
by  reason  of  the  violation  of  such  contract. —  Red  Cloud  M.  Co.  v.  So. 
Pac.  R.  Co.,  9  Inters.  Com.  E.  216. 

All  contracts  entered  into  with  carriers  are  presumed  to  be  governed 
by  the  classification  sheet  in  force  at  the  time  of  the  shipment.  Whether 
such  classification  is  just  or  unjust,  it  is  nevertheless  binding  on  both 
the  carrier  and  shipper  so  long  as  it  remains  in  force,  regardless  of  any 
contract  for  a  greater  or  less  rate. —  Smith  v.  Gt.  Northern  R.  Co.,  — 
N.  Dak.  — ,  lOY  N.  W.  56. 

[7]    Effect  of  failure  to  properly  post  schednle. 

The  filing  of  a  tariff  of  rates  by  the  carrier  with  the  Interstate  Com- 
merce Commission  and  the  carrier's  freight  agents  put  the  rates  in  force. 
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even  though  the  copies  have  not  been  posted  in  the  carrier's  depots,  as 
required  by  the  Interstate  Commerce  Act. —  Texas  &  P.  B.  Co.  v.  Cisco 
Oil  Mill  Co.,  204  U.  S.  449,  27  Sup.  Ct.  E.  (U.  S.)  358. 

The  provision  of  the  Interstate  Commerce  Act  that  rates  posted  shall 
be  charged  does  not  apply  where  copies  of  the  schedules  have  been  placed 
with  the  station  agent  and  a  notice  posted  that  he  has  them  and  that 
they  can  be  inspected  on  application. — Wabash  B.  Co.  v.  Sloop,  200  Mo. 
198,  98  S.  W.  60Y. 

[8]    Recovery  of  excess  charges. 

Any  charges  imposed  on  the  shipper  pursuant  to  rules  and  regulations 
not  published  in  the  carrier's  rate  sheets  may  be  recovered  as  excess 
charges.—  Suffern,  E.  &  Co.  v.  Ind.  D.  &  W.  R.  Co.,  7  Inters.  Com.  E. 
255. 

[9]    Shipper   bonnd   to  hno'w  lax^fnl  rate. 

A  shipper  is  charged  with  knowing  the  lawful  rate  if  it  has  been  duly 
published.—  U.  S.  v.  Standard  Oil  Co.,  155  Fed.  305. 

Shippers  and  consignees  cannot  depend  for  the  lawful  rate  or  charge 
on  what  is  quoted  to  them  by  the  carrier's  agent,  but  must  be  guided  by 
the  piiblished  rate  sheets. —  Suffern,  11.  &  Co.  v.  Ind.  D.  &  ^Y.  R.  Co., 
7  Inters.  Com.  E.  255. 

[10]    Indictments  for  failure  to   exact  published  rate. 

An  indictment  under  thei  Interstate  Commerce  Act  against  a  railroad 
for  charging  more  than  the  rate  published  in  its  schedule,  it  appearing 
that  after  the  establishment  of  a  joint  through  route  and  the  publication 
of  schedules  of  rates  therefor,  the  defendant  transported  goods  for  a 
shipper  over  a  different  route  at  a  less  rate,  is  not  insufficient  for  failure 
to  allege  that  the  rate  over  the  latter  route  was  not  published  and  filed.^ 
U.  S.  V.  Pfi.  B.  Co.,  153  Fed.  625. 

In  an  indictment  under  the  Interstate  Commerce  Act  against  a  railroad 
for  charging  a  greater  rate  than  that  published  in  the  schedule,  allega- 
tions that  a  common  arrangement  existed  between  the  defendant  and 
connecting  carriers  named  for  a  continuous  forwarding  of  property,  in 
interstate  commerce,  between  certain  points  and  that  the  defendant  kept 
open  for  public  inspection  its  printed  tariff  of  rates  and  filed  the  same 
as  required  by  law,  together  with  the  allegation  that  the  shipment  was 
accompanied  by  written  shipping  bills  showing  a  continuous  shipment 
between  the  named  points,  sufficiently  charge  'prima  facie  the  establish- 
ment of  a  joint  tariff  or  rates  for  the  commodities  in  question  and  it  is 
unnecessary  to  specifically  charge  that  all  the  connecting  carriers  con- 
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curred  in  such  joint  rate  or  that  it  was  filed  with  the  Interstate  Com- 
merce Commission  by  their  joint  action. —  U.  8.  v.  Pa.  B.  Co.,  153  Fed. 
625. 

Where  an  initial  carrier  establishes  a  joint  through  route  between 
certain  points  and  publishes  a  schedule  of  rates  for  such  transportation, 
an  indictment  against  a  shipper  for  receiving  an  unjust  discrimination 
through  the  sending  of  his  goods  over  another  route  between  the  same 
points  at  a  less  rate  need  not  allege  that  any  shipper  has  been  required  to 
pay  a  different  rate  over  the  latter  route  nor  that  shipments  were  ever 
made  over  the  former  route  at  the  published  rate. —  U.  8.  v.  Vacuum  Oil 
Co.,  153  Fed.  598. 

An  indictment  under  the  Elkins  Act  need  not  allege  that  the  pub- 
lished rate  is  a  reasonable  rate  and  need  not  set  out  in  full  the  carrier's 
tariffs,  but  is  sufficient  if  it  avers  what  the  published  rates  were  and  that 
certain  property  was  transported  at  a  preferential  rate. —  U.  8.  v. 
Standard  Oil  Co.,  148  Fed.  719. 

An  allegation  in  an  indictment  that  full  schedule  rates  were  paid  by 
the  shipper  to  the  carrier,  and  that  a  rebate  therefrom  was  subsequently 
granted  under  a  previously  made  unlawful  agreement,  sufficiently  makes 
out  wilful  failure  to  observe  the  published  tariff.—?/.  8.  v.  N.  Y.  C.  & 
E.  R.  R.  Co.,  146  Fed.  298. 

An  indictment  for  the  violation  of  Interst.  Com.  Act,  §  6,  forbidding 
the  charging  of  a  greater  or  less  rate  than  that  contained  in  the  published 
schedules,  which  avers  that  the  railroad  company  is  a  common  carrier 
and  sets  forth  the  schedule  rates  and  further  avers  that  the  defendants 
were  officers  of  the  railroad  and  charged  the  schedule  rates  on  shipments 
by  a  certain  person  during  a  certain  period,  and  that  said  defendants 
paid  a  rebate  on  each  car  so  transported,  sufficiently  sets  forth  trans- 
actions which  resulted  in  the  giving  of  less  than  the  schedule  rate  then 
in  force,  and  it  is  not  a  sufficient  objection  that  the  day  or  days  upon 
which  the  shipments  were  made  are  not  stated,  nor  that  it  is  not 
charged  that  when  the  shipments  were  made  it  was  intended  to  demand 
and  receive  a  less  rate  than  the  schedule  rate. —  U.  8.  v.  Hanley,  71  Fed. 
672. 

[11]    Lawfulness  of  issuance  of  pagges. 

Receiving  of  free  transportation  hy  public  officers, —  see  ante,  §  15, 
note  [3]. 

A  railroad  company  may  not  lawfully  exchange  free  transportation 
with  an  omnibus  and  transfer  company,  nor  grant  free  transportation 
to  the  officers  and  employees  of  the  same. —  Petition  of  Frank  Parmlee 
Co.,  12  Inters.  Com.  K.  46. 
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Caretakers  who  sort  the  newspapers  on  special  trains  are  not  entitled 
to  free  transportation  as  caretakers  of  the  kinds  of  traffic  enumerated  in 
Interst.  Com.  Act,  §  1. —  Transportation  of  Newspaper  Employees,  12 
Inters.  Com.  R.  16. 

Carriers  may  give  free  transportation  only  to  such  employees  as  are 
hona  fide  and  actually  such. —  Complaint  of  III.  Cent.  B.  Co.,  12  Inters. 
Com.   E.  7. 

A  carrier  may  not  lawfully  give  free  transportation  to  land  or  immi- 
gration agents  not  its  actual  employees. —  Complaint  of  III.  Cent.  R. 
Co.,  12  Inters.  Com.  E.  7. 

Issuance  of  free  passes  to  shippers  on  account  of  freight  furnished  is 
unlawful.— If iZfc  Prod.  P.  Assn.  v.  D.  L.  &  W.  R.  Co.,  7  Inters.  Com. 
E.  92. 

Interst.  Com.  Act,  §  22,  is  exceptive  in  character,  and  permits  the 
issuance  of  free  transportation  only  to  the  classes  of  persons  specified 
therein.— /n  re  Boston  &  M.  R.  Co.,  3  Inters.  Com.  E.  717,  5  I.  C.  C. 
E.  69. 

Giving  free  transportation  to  city  aldermen,  etc.,  because  of  their  posi- 
tion, is  unlawful. —  Harvey  v.  L.  &  N.  B.  Co.,  2  Inters.  Com.  E.  662, 
3  Inters.  Com.  E.  793,  5  I.  C.  C.  E.  153. 

An  annual  pass  to  a  person  not  a  regular  employee  of  the  issuing 
carrier  but  under  an  agreement  to  throw  it  what  business  he  could,  is 
unlawful.— SZa^e;-  V.  No.  Pac.  R.  Co.,  2  Inters.  Com.  E.  32,  243,  2  I.  C. 
C.  E.  359. 

The  furnishing  of  a  pass,  under  a  contract  by  which  the  recipient  be- 
comes a  railroad  policeman  and  gets  for  his  service  an  annual  pass  to- 
gether with  a  fixed  salary,  is  not  the  giving  of  a  "  free  pass." — Dempsey 
v.  TV.  Y.  C.  &  H.  R.  R.  Co.,  Ii6  N.  Y.  290,  40  N.  E.  867,  affg.  s.  c.  81 
Hun  (N.  Y.),  15G,  30  N.  Y,  Supp.  724. 

A  person  appointed  as  railroad  policeman,  under  N.  Y.  E.  E.  L.,  §  58, 
is  a  public  officer  within  the  meaning  of  the  section  of  the  Constitution 
as  to  free  passes.— Dempsej/  v.  N.  Y.  C.  &  77.  B.  R.  Co.,  146  N.  Y.  290, 
40  N.  E.  867,  affg.  s.  c.  81  liun  (N.  Y.),  156,  30  N.  Y.  Supp.  724. 

[12]    Who   are   gratnitons  passengers. 

The  holder  of  a  pass  who  has  compensated  the  carrier  therefor  cannot 
in  any  sense  be  regarded  as  a  gratuitous  passenger.—  Smith  v.  N.  Y.  C. 
R.  Co.,  24  N.  Y.  222. 

[13]     Giving  of  passes  as  an  unjust  discrimination. 

Passes  were  given  by  a  railroad  to  persons  not  belonging  to  any  of  the 
excepted  classes  mentioned  in  Interst.   Com.  Act,  §  22.     It  has  been 
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held  that  such  an   act   constitutes  an  unjust  discrimination. —  In  re 
Charge  to  Grand  Jury,  66  Fed.  146. 

[14]    Construction  of  statutes  relative  to  passes. 

The  proviso  clause  of  Interst.  Com.  Act,  §  1,  as  to  the  giving  of  free 
transportation,  etc.,  should  receive  a  narrow  and  strict  construction. — 
"Petition  of  Frank  Parmlee  Co.,  12  Inters.  Com.  E.  46. 

The  words  "  common  carriers,"  in  the  proviso  clause  of  Interst.  Com. 
Act,  §  1,  refers  only  to  the  common  carriers  mentioned  in  the  main 
clause,  viz.,  those  subject  to  the  Act. —  Petition  of  Frank  Parmlee  Co., 
12  Inters.  Com.  E.  46. 

Where  Congress  has  expressly  enumerated  special  classes  of  persons 
or  things  which  may  be  or  must  be  exempted  and  excepted  from  the 
operations  of  general  provisions  of  a  law,  the  Interstate  Commerce  Com- 
mission cannot  enlarge  the  excepted  classes  by  mere  construction  and 
include  in  them  persons  or  things  not  thus  expressly  named  in.  the  Act 
itself. —  Transportation  of  Newspaper  Employees,  12  Inters.  Com.  E.  16. 

[15]    Retroactive  effect  of  statute. 

The  Act  of  Congress  of  July  29,  1906,  forbidding  issuance  of  free 
transportation,  does  not  invalidate  a  contract  previously  made  by 
the  carrier,  for  sufficient  consideration,  for  issuance  of  passes  to  com- 
plainants during  their  lives. —  Mottley  v.  L.  &  N.  R.  Co.,  160  Fed.  406. 

A  notary  public  who  lawfully  received  a  pass  before  the  N.  Y.  Con- 
stitution, with  its  prohibition  of  passes,  went  into  effect,  may  not  use 
it  thereafter  as  long  as  he  holds  his  public  office. —  People  v.  Bathhone, 
145  N.  T.  434,  40  N.  E.  395,  28  L.  E.  A.  384. 

[16]    Decision  of  commission  as  to  passes. 

The  Interstate  Commerce  Commission  will  not  decide,  upon  an  ex 
parte  request,  whether  free  passes  may  legally  be  given  to  certain 
classes  of  persons. —  In  re  Disabled  Soldiers  and  Sailors,  1  Inters.  Com. 
E.  15,  1  I.  C.  C.  E.  28. 

[17]    Prosecution  for  giving  of  free  transportation. 

In  a  prosecution  of  a  carrier  for  discrimination  where  free  transpor- 
tation is  alleged  to  have  been  given  to  one  person,  it  is  unnecessary  to 
charge  or  prove  that  at  the  same  time  and  on  the  same  train  there 
were  other  passngers  paying  fare. —  State  v.  So.  B.  Co.,  125  N.  C.  666, 
34  S.  E.  527. 
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[18]    Powers  and  duties  of  carrier  as  to  issuance  of  special  tickets 
and  mileage. 

Provisions  as  to  reduced  fares,  excursion  ticTcets,  mileage  hooks,  etc., 
in  interstate  transportation, —  see  Interst.  Com.  Act,  §  22,  post. 
Appendix  B. 

Recovery  of  penalties  for  refusal  to  issue  mileage  books, —  see  ante, 
§  26,  note  [68]. 

A  railroad  company  has  the  right  to  sell  nontransferable  excursion 
tickets  and  the  condition  therein  contained  that  the  same  shall  be  non- 
transferable and  shall  be  forfeited  if  used  by  any  person  other  than  the 
purchaser,  is  not  only  binding  upon  the  original  purchasers  but  upon 
any  who-  acquire  such  tickets  and  attempt  to  use  them  in  violation  of 
those  terms.— Bitterman  v.  L.  &  N.  B.  Co.,  20Y  U.  S.  205,  28  Sup.  Ct. 
E.  (U.  S.)  91,  affg.  s.  0.  144  Fed.  34. 

The  right  to  issue  round  trip  excursion  tickets  given  to  carriers  by 
the  Interstate  Commerce  Act  carries  with  it  the  duty  on  the  part  of 
the  carriers  to  exercise  due  diligence  to  prevent  the  use  of  such  tickets 
by  other  than  the  original  purchasers.  Otherwise  the  Act  would  give  to 
carriers  the  right  to  disregard  the  prohibition  against  preferences  which 
it  was  one  of  the  great  purposes  of  the  Act  to  render  efficacious. — 
Biiterman  v.  L.  &  N.  R.  Co.,  20Y  IJ.  S.  205,  28  Sup.  Ct.  E.  (U.  S.)  91, 
affg.  s.  c.  144  Fed.  34. 

Carrier  may  issue  special  tickets  at  reduced  rates,  in  consideration 
of  special  conditions  therein. —  Delaware,  L.  &  W.  R.  Co.  v.  Frank, 
110  Fed.  689. 

A  carrier  may  issue  mileage,  excursion  or  commutation  tickets,  or 
discontinue  the  same  in  a  reasonable  discretion. —  Bprigg  v.  B.  <&  0.  R. 
Co.,  8  Inters.  Com  E.  443. 

A  mileage  book,  not  good  for  any  trip  which  passes  through  another 
state  (e.  g.  Pennsylvania),  is  good  for  the  portion  of  the  trip  which 
lies  wholly  within  this  state. —  Horton  V.  Erie  R.  Co.,  86  App.  Div. 
(N.  Y.)  379,  83  N.  T.  Supp.  733,  65  App.  Div.  (N.  T.)  587,  72  N.  T. 
Supp.  1018. 

A  railroad  company,  required  by  law  to  issue  mileage  books,  cannot 
impose  arbitrary  conditions  on  such  issuance. —  Trolan  v.  N.  Y.  C.  &  H, 
R.  Co.,  31  App.  Div.  (N.  Y.)  320,  52  N.  Y.  Supp.  257. 

Under  a  statute  requiring  railroads  to  issue  mileage  books,  there  is 
no  consideration  for  a  contemporaneous  agreement  contained  in  such 
books  that  the  passenger  will  exchange  such  coupons  for  a  ticket  at  a 
station,  and  the  refusal  of  a  conductor  to  accept  such  a  mileage  book 
for  transportation  subjects  the  carrier  to  a  penalty. —  Corcoran  v.  N.  Y. 
C.  &  H.  R.  Co.,  25  App.  Div.  (N.  Y.)  479,  49  N.  Y.  Supp.  701;  affd. 
164  N.  Y.  587,  58  N.  E.  1086. 
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Under  a  statute  requiring  the  issuance  of  mileage  books  by  railroads, 
a  railroad  company  cannot,  as  condition  to  the  issuing  of  the  book, 
require  the  purchaser  to  subscribe  his  name  to  a  condition  in  such  book, 
to  the  effect  that  if  the  ticket  be  presented  by  any  person  other  than 
the  one  named  in  the  ticket  the  same  should  be  forfeited  and  taken  up 
by  the  agent  or  conductor  to  whom  it  might  be  presented. —  Watson  v. 
N.  Y.  Ont.  &  W.  R.  Co..  24  Misc.  (N.  Y.)  628,  28  N.  T.  Supp.  84. 

The  law  having  made  it  the  duty  of  railroad  corporations  to  sell  and 
accept  mileage  books  for  transportation,  the  issuance  of  such  a  book 
is  not  sufficient  consideration  to  support  a  contract  required  by  the 
company  as  to  the  manner  of  its  use. —  Corcoran  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  20  Misc.  (N.  y.)  197,  45  N.  Y.  Supp.  861;  affd.  25  App.  Div. 
(N.  Y.)  4Y9,  49  N.  Y.  Supp.  701,  164  N.  Y.  587. 

[19]    Compelling  issue  of  special  tickets. 

Power  of   Commission   to    compel  issuance   of  special  ticTcets, —  see 

post,  §  49,  note  [16]. 

Mandamus    to    compel   issuing    of  special    ticket, —  see   post,    §    57, 

note  [13]. 

An  Act  of  the  Michigan  legislature  (No.  90  of  1891),  requiring  the 
sale  of  thousand  mile  tickets  for  passenger  transportation,  is  unconsti- 
tutional.—iaA;e  Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  684,  19 
Sup.  Ct.  E.  (U.  S.)  565,  revg.  s.  c.  114  Mich.  460,  72  N.  W.  328. 

Interst.  Com.  Act,  §  22,  permits  carriers  to  issue  mileage,  excursion, 
and  commutation  tickets,  but  does  not  confer  authority  to  compel  them 
to  do  so,  ordinarily.  To  the  extent  necessary  for  their  use,  tickets  of 
these  descriptions  are  exempt  from  the  general  rules  of  the  statute 
though  the  Commission  may,  as  to  them,  direct  compliance  therewith. 
—  Sprigg  v.  B.  de  0.  R.  Co.,  8  Inters.  Com.  E.  443. 

[20]    Party-rate    tickets. 

See  also,  ante,  §  31,  note  [57]. 

The  issuance  of  party-tickets,  giving  a  special  rate  to  parties  of  ten 
or  more  persons,  is  not  an  unjust  discrimination  under  Interst.  Com. 
Act,  §§  1,  2,  3,  as  a  carrier  is  only  bound  to  give  the  same  terms  to 
all  persons  alike  under  the  came  conditions  and  circumstances  and  a 
fact  which  produces  an  inequality  of  circumstances  justifies  an  in- 
equality of  charge. —  Interst.  Com.  Commission  v.  B.  &  0.  R.  Co.,  145 
IT.  S.  263,  12  Sup.  Ct.  E.  (U.  S.)  844,  affg.  s.  c.  43  Fed.  37. 

The  United  States  Government  is  not  entitled  to  a  party  rate  for 
the  transportation  of  its  soldiers. —  U.  8.  v.  Ch.  &  N.  W.  R.  Co.,  127 
Fed.  785. 

Party-rate  tickets  cannot  be  limited  to  particular  classes  of  persons, 
but  must  be  open  to  the  whole  public  alike. —  In  the  Matter  of  Party 
Rate  Tickets,  12  Inters.  Com.  E.  110. 
13 
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Party-rate  tickets  are  not  comrautation  or  excursion  tickets,  and 
may  not  lawfully  be  sold  at  less  than  the  contemporaneous  rates  for 
single  passengers. —  Pittshurg,  0.  &  St.  L.  B.  Co.  v.  B.  &  0.  B.  Co., 
2  Inters.  Com.  E.  572,  Y29,  3  I.  C.  C.  K.  465. 

[21]    Filing  and  publication  of  excnrsion  rates. 

Passenger  excursion  rates  must  be  filed  and  published  under  Interst. 
Com.  Act,  I  6.— Pittsburg,  0.  &  St.  L.  B.  Co.  v.  B.  &  0.  B.  Co.,  2 
Inters.  Com.  E.  572,  729,  3  I  C.  C.  E.  465. 

[22]    Suits  as  to  tickets. 

Where  a  railroad  is  about  to  issue  nontransferable  reduced  rate  round 
trip  tickets  and  it  appears  that  certain  persons  have  in  the  past  bought 
and  sold  the  return  coupons  of  similar  tickets  and  intend  to  buy  and  sell 
the  return  coupons  of  the  tickets  about  to  be  issued,  an  injunction  will 
lie  to  prevent  such  traffic  in  any  tickets  which  may  in  the  future  be 
issued.— Bitterman  v.  L.  &  N.  B.  Co.,  207  F.  S.  205,  28  Sup.  Ct.  E. 
(U.  S.)  91,  afig.  s.  0.  144  Fed.  34. 

If  one  maliciously  interferes  in  a  contract  between  two  parties  and 
induces  one  of  them  to  break  that  contract  to  the  injury  of  the  other, 
the  party  injured  can  maintain  an  action  against  the  wrongdoer. — 
'Angle  v.  Ch.  St.  P.  M.  &  D.  B.  Co.,  151  U.  S.  1,  14  Sup.  Ct.  E. 
,(U.  S.)  240. 

When  railroads  issrue  nontransferable  round  trip  tickets  at  reduced 
rates,  it  is  proper  to  issue  an  injunction  to  restrain  persons  who  have 
in  the  past  and  intend  in  the  future  to  buy  and  sell  the  unused  return 
coupons  of  these  tickets  from  engaging  in  such  traffic. —  Illinois  Cent. 
B.  Co.  v.  Gaffrey,  128  Fed.  770. 

A  carrier  who  comes  into  court  asking  equity  to  enforce  its  rights 
Tinder  special  contract  tickets  must  come  with  clean  hands,  not  as  a 
member  of  an  unlawful  pool. —  Delaware,  L.  &  IF.  B.  Co.  v.  Frank, 
110  Fed.  689. 

On  account  of  a  centennial  exposition  at  Nashville,  Tenn.,  various 
railroads  issued  low  rate  nontransferable  return  tickets  to  that  point. 
■ — Held,  that  an  injunction  restraining  ticket  brokers  from  buying  and 
selling  the  return  coupons  of  such  tickets  was  proper. —  Nashville,  C. 
&  St.  L.  B.  Co.  V.  McConnell,  82  Fed.  65. 

[23]    Wrongful  use  of  special  tickets  T>y  passengers. 

A  person  who  engages  in  the  business  of  purchasing  and  selling  non- 
transferable reduced  rate  tickets  for  profit  to  the  injui-y  of  the  railroad 
issuing  the  same  commits  an  actionable  wrong  in  that  he  interferes 
in  a  contract  between  two  parties  and  induces  one  of  them  to  break 
that  contract  to  the  injury  of  the  other. —  Bitterman  v.  L.  &  N.  B.  Co., 
207  U.  S.  205,  28  Sup.  Ct.  E.  (U.  S.)  91,  affg.  s.  c.  144  Fed.  34. 
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Wliere  the  contract  under  which  a  reduced  rate  round  trip  ticket  is 
bought  provides  that  the  purchaser  must  before  using  the  return  por- 
tion of  the  ticket  identify  himself  at  the  point  of  destination  before  the 
agent  of  the  connecting  line  at  such  point,  the  said  agent  to  sign,  date 
and  stamp  the  ticket,  such  ticket  is  not  good  for  a  return  passage  until 
these  conditions  shall  have  been  complied  with. —  Mosher  v.  8t.  L.  I.  M. 
&  8.  R.  Co.,  127  IJ.  S.  390,  8  Sup.  Ct.  E.  (U.  S.)  1324. 

The  use  of  the  return  coupons  of  nontransferable  excursion  tickets 
by  persons  other  than  the  original  purchaser  is  a  fraud  upon  the  com- 
mon carrier. —  Nashville,  C.  &  St.  L.  B.  Co.,  v.  McOonnell,  82  Fed.  65. 


§  34.  False  billing,^    [classification,  iveighing,  re- 
port  of  weights],    etc.,   by   carrier    or   shipper. —  Wo 

common  carrier  or  any  officer  or  agent  thereof  or  any  person  acting 
for  or  employed  by  it,  shall  assist,  suffer  or  permit  any  person  or 
corporation  to  obtain  transportation  for  any  passenger,  freight  or 
property  between  points  within  this  state  at  less  than  the  rates 
then  established  and  in  force  in  accordance  with  the  schedules 
filed  and  published  in  accordance  with  the  provisions  of  this  act, 
by  means  of  false  billing,  false  classification,  false  weight  or 
weighing,  or  false  report  of  weight,  or  by  any  other  device  or 
means.  No  person,  corporation  or  any  officer,  agent  or  employee 
of  a  corporation,  who  shall  deliver  freight  or  property  for  trans- 
portation within  the  state  to  a  common  carrier,  shall  seek  to  obtain 
or  obtain  such  transportation  for  such  property  at  less  than  the 
rates  then  established  and  in  force  therefor,  as  aforesaid,  by  false 
billing,  false  or  incorrect  classification,  false  weight  or  weighing, 
false  representation  of  the  contents  of  a  package,  or  false  report 
or  statement  of  weight,  or  by  any  other  device  or  means,  whether 
with  or  without  the  consent  or  connivance  of  the  common  carrier, 
or  any  of  its  officers,  agents  or  employees. 


For  parallel  provisions   of  Interstate   Commerce  Act, —  see   Interst. 

Com.  Act,  §  10,  post,  Appendix  B. 
Penalties  and  forfeitures  for  false  'billing,  weighing,  etc.,  hy  carrier, 

—  see  post,  §  56. 


•  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 


356  Public  Seevice  Commissions  Law.  [§  34. 

Forfeiture  and  penalties  for  false  hilling,  weighing,  report  of  weight, 

weights,  etc.,  hy  other  than  common  carriers, — ■  see  post,  §  58. 
General  power  of  the  state   to  regulate  property  devoted  to  public 

use, —  see  ante,  §  1,  notes  [l]-[22]. 
Power  of  the  state  to  regulate  carriers'  way  of  doing  business, —  see 

ante,  §  1,  note  [2]. 
General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [3]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 

[1]    Responsibility  of  carriers. 

Carriers  and  their  agents  should  be  held  strictly  responsible  for  the 
shipment  of  goods  only  upon  correct  weights,  classification  and  billing. — 
In  re  Underlining,  1  Inters.  Com.  E.  813,  1  I.  C.  C.  K.  633. 

[2]    UnderBilling  as  a  form  of  discrimination. 

Underbilling  is  an  unjust  discrimination. —  In  re  Underhilling,  1 
Inters.  Com.  E.  813,  1  I.  C.  C.  E.  633. 

[3]    Limitation   of   liability   by   under-classification. 

Limitation  of  liability  by  under-classification,  if  made  with  the  assent 
of  the  shipper  to  secure  him  a  lower  rate,  is  valid. —  Douglass  v.  Minne- 
sota Transfer  R.  Co.,  62  Minn.  288,  64  N.  W.  899,  30  L.  E.  A.  860. 

[4]    Effect   of  nnder-cIassification. 

After  a  carrier  has  contracted  to  discriminate  unlawfully  by  under- 
classification  it  cannot  raise  the  classification  and  demand  the  additional 
charges.—  Illinois  Cent.  R.  Co.  v.  Seitz,  214  111.  350,  73  N.  E.  585. 

[51    What  is  false  description. 

The  words  "  falsely  described "  in  the  Interstate  Commerce  Act  do 
not  mean  a  mere  incorrect  description.  The  penalties  of  the  law  are 
not  intended  for  those  who,  in  good  faith,  incorrectly  describe  or  bill 
goods.— Atchison,  T.  &  8.  F.  R.  Co.  v.  Goetz  Mfg.  Co.,  51  111.  App.  151. 

[6]    Determination   of    correctness    of   freights. 

The  correctness  of  weights  for  purposes  of  shipment  is  one  of  fact  to 
be  determined  in  a  manner  just  to  both  parties  and  as  to  which  the  ex 
parte  action  of  either  cannot  conclude  the  other. —  Potter  Mfg.  Co.  v.  Ch. 
&  G.  T.  R.  Co.,  4  Inters.  Com.  E.  223,  5  I.  C.  C.  E.  514. 
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[7]    What  practices  improper. 

To  put  fire,  building  and  paving  bricks  in  different  classes  would 
promote  false  billing  by  shippers. —  Stowe-Fuller  Co.  v.  Pa.  Co.,  12 
Inters.  Com.  E.  253. 

Billing  of  cotton  at  a  proper  estimated  weight  per  bale  should  not  be 
deemed  unlawful  when  actual  weights  cannot  be  ascertained  without 
great  inconvenience  to  the  shipper  or  carrier,  and  when  charges  are 
promptly  adjusted  by  the  carrier  upon  the  basis  of  actual  weights 
furnished  by  the  consignee. —  Phelps  v.  Tex.  &  P.  B.  Co.,  6  Inters.  Com. 
E.  36. 

Use  of  hypothetical  standards  of  weights,  out  of  proportion  to  the 
actual  weights,  is  unlawful,  if  it  enables  tank  shippers  to  get  more  oil 
carried  for  the  same  money  than  barrel  shippers. —  Rice  v.  Cincinnati, 
W.  .(&  B.  R.  Co.,  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

Hay  is  a  generic  term  covering  all  kinds  of  hay,  and  the  Interstate 
Commerce  Act  cannot  be  evaded  by  shipping  some  at  a  lower  rate  as 
"old  ha.j:'— Missouri.  K.  &  T.  R.  Co.  v.  Bowles,  1  Ind.  Ter.  250,  40 
S.  W.  899. 

[8]    Criminal  liability. 

False  hilling,  classification,  weighing,  etc.,  a  misdemeanor, — see  post, 
§§  56,  58. 

Shippers  of  lumber  may  be  convicted  for  false  weighing,  etc.,  upon  a 
showing  that  their  servants  procured  the  unlawful  discrimination  in  rates 
therein  charged. —  U.  S.  v.  Howell,  56  Fed.  23. 

For  a  jury  to  convict  under  an  indictment  which  charges,  under 
Interst.  Com.  Act,  §  10,  a  conspiracy  between  certain  lumber  merchants 
and  their  employees,  and  an  employee  of  a  railroad  company,  to  procure 
less  than  the  established  rates  by  false  weighing  of  lumber  shipped,  such 
false  weighing  being  done  by  the  railroad  employees  the  jury  must  find 
an  agreement  and  combination  for  the  purpose,  and  an  overt  act,  the 
actual  false  weighing.  Proof  of  separate  overt  acts  will  not  show  more 
than  one  offense,  where  the  agreement  and  combination  was  continuous. — 
U.  S.  V.  Howell,  58  Fed.  23. 

[9]    Gist  of  ofeense. 

The  gist  of  the  offense  of  false  billing,  under  the  Interstate  Com- 
merce Commission  Act,  is  the  fraudulent  act  by  which  the  lower  rate  is 
obtained,  and  the  offense  is  complete  when  and  where  such  act  has  been 
committed,  the  property  delivered  for  transportation,  and  the  contract  for 
the  illegal  rate  secured. —  Davis  v.  U.  S.,  104  Fed.  136. 
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[10]    Indictment. 

An  indictment  alleging  the  giving  of  rebates  is  not  sufficient  to  charge 
a  crime  under  the  clause  of  Interst.  Com.  Act,  §  2,  which  provides 
that  no  carrier  shall,  by  false  billing,  false  classification,  false  weighing 
or  any  other  device  or  means  permit  any  shipper  to  obtain  transportation 
at  less  than  the  regular  rates. —  U.  S.  v.  Hanley,  71  Fed.  6Y2. 


§   35.   Discrimination  prohibited;  connecting  lines. 

—  Every  common  carrier  is  required  to  afford  all  reasonable,  proper 
and  equal  facilities  for  the  interchange  of  passenger,  freight  and 
property  traffic  between  the  lines  owned,  operated,  controlled  or 
leased  by  it  and  the  lines  of  every  other  common  carrier,  and  for 
the  prompt  transfer  of  passengers  and  for  the  prompt  receipt  and 
forwarding  of  freight  and  property  to  and  from  its  said  lines; 
and  no  common  carrier  shall  in  any  manner  discriminate  in  re- 
spect to  rates,  fares  or  charges  or  in  respect  to  any  service  or  in 
respect  to  any  charges  or  facilities  for  any  such  transfer  in  re- 
ceiving or  forwarding  between  any  two  or  more  other  common 
carriers  or  between  passengers,  freight  or  property  destined  to 
points  upon  the  lines  of  any  two  or  more  other  common  carriers 
or  in  any  respect  with  reference  to  passengers,  freight  or  prop- 
erty transferred  or  received  from  any  two  or  more  other  common 
carriers.  This  section  shall  not  be  construed  to  require  a  common 
carrier  to  permit  or  allow  any  other  common  carrier  to  use  its 
tracks  or  terminal  facilities.  Every  common  carrier,  as  such,  is 
required  to  receive  from  every  other  common  carrier,  at  a  con- 
necting point,  freight  cars  of  proper  standard,  and  haul  the  same 
through  to  destination,  if  the  destination  be  upon  a  line  owned, 
operated  or  controlled  by  such  common  carrier,  or  if  the  destina- 
tion be  upon  a  line  of  some  other  common  carrier,  to  haul  any 
car  so  delivered  through  to  the  connecting  point  upon  the  line 
owned,  operated,  controlled  or  leased  by  it,  by  way  of  route  over 
which  such  car  is  billed,  and  there  to  deliver  the  same  to  the 
next  connecting  carrier.  Nothing  in  this  section  shall  be  con- 
strued as  in  anywise  limiting  or  modifying  the  duty  of  a  com- 
mon carrier  to  establish  joint  rates,  fares  and  charges  for  the 
transportation  of  passengers,  freight  and  property  over  the  lines 
owned,  operated,  controlled  and  leased  by  it  and  the  lines  of 
other  common  carriers,  nor  as  in  any  manner  limiting  or  modify- 
ing the  power  of  the  commission  to  require  the  establishment  of 
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snch  joint  rates,  fares  and  charges.  A  railroad  corporation  and 
a  street  railroad  corporation  shall  not  be  required  to  interchange 
cars  except  on  such  terms  and  conditions  as  the  commission  may 
direct. 


Provisions  of  the  Interstate  Commerce  Act  forhiddimg  discrimination 
between  connecting  carriers, —  see  Interst.  Com.  Act,  §  3,  post. 
Appendix  B. 

Criminal  liability  of  interstate  carriers, —  see  Interst.  Com"  Act,  §  10, 
Elkins  Act,  §  1,  post,  Appendix  B. 

Power  of  the  Interstate  Commerce  Commission  to  establish  through 
routes  and  joint  rates, —  see  Interst.  Com.  Act,  §  15,  post.  Ap- 
pendix B. 

Provisions  of  N.  Y.  Railroad  Law  as  to  furnishing  of  facilities,  etc., 
to  connecting  carriers, —  see  N.  Y.  R.  R.  L.,  §  35. 

Liability  of  railroad  for  transportation  and  delivery  of  passengers  or 
freight  received  by  it  to  be  transferred  to  points  on  connecting 
roads,— see  N.  Y.  R.  R.  L.,  §  48. 

Duty  of  street  surface  railroads  to  give  transfers  at  connecting  points, 

—  see  N.  Y.  R.  B.  L.,  §  104. 

Power   of  railroad    corporations   organized  under   the   N.    Y.   Rapid 

Transit  Act  as  to  crossing  and  intersecting  other  railway  lines, — 

see  N.  T.  Eap.  Tr.  Act,  §  24,  subd.  3,  post.  Appendix  A. 
Construction  of  connecting  railroads  under  New  Yorlc  Rapid  Transit 

Act,— see  N.  Y.'Eap.  Tr.  Act,  §§  32,  32a,  post.  Appendix  A. 
Common  carriers  shall  file  with  the  Commission  sworn  copies  of  all 

traffic  arrangements  with  other  carriers, —  see  ante,  §  30,  subd.  2. 
Duty  of  carriers  not  to  subject  particular  traffic  to  undue  prejudice, — 

see  also  ante,  §§  31.  32. 
Duty  of  carriers  to  furnish  sufficient  and  suitable  cars, —  see  post,  §  37. 
Actions  by  aggrieved  persons  for  loss  or  damage  from  failure  to  furnish 

facilities  for  interchange  of  traffic  between  connecting  lines, —  see 

post,  S  40. 
Power  of  Commission  to  establish  through  routes  and  joint  rates, —  see 

post,  §  49. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23] -[40]. 
Purpose  of  acts  regulating  railroads, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 
'Withholding  through  rates  as  form  of  discrimination  against  shippers, 

—  see  ante,  §  32,  note  [23]. 

Liability  of  carriers  on  through  shipments, —  see  post,  §  38,  note  [12]. 
Limitation  of  liability  on  through  shipments, —  see  post,  §  38,  note 
[15]. 
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[1]    Extending  of  eqnal  rates  and  facilities  to  connecting  carriers 
—  In  general. 

Duty  of  railroads  to  furnish  accommodations  on  equal  terms  to  con- 
necting railroadsj —  see  N.  Y.  E.  R.  L.,  §  35. 

What  carriers  charged  with  duty, —  see  post,  note  [11]. 

Meaning  of  term  "rate," — see  ante,  §  26,  note  [26]. 

Discretion  of  carrier  in  fixing  rates, —  see  ante,  §  26,  note  [28]. 

Duty  to  charge  rates  reasonable  in  themselves, —  see  ante,  §  26,  note 
[29]. 

General  duty  of  carriers  not  to  unduly  discriminate  as  to  rates, —  see 
ante,  §  31,  note  [1]. 

General  duty  of  carriers  not  to  discrimirmte  in  giving  of  facilities,—' 
see  ante,  §  32,  note  [1]. 

Power  of  Commission  to  determine  as  to  rates, —  see  post,  §  49,  notes 
[6]-[12]. 

Mandamus  to  compel  furnishing  of  equal  facilities  to  connecting  car- 
riers,—  see  post,  §  5Y,  note  [13]. 

Instructions  to  a  receiver  operating  a  common  carrier  were :  "  He  will 
not  discriminate  in  his  rates  and  facilities  against  any  connecting  line, 
but  will  give  to  both  equal  rates  and  facilities  for  equal  service,  from  all 
points."—  Cutting  v.  Florida  B.  &  N.  Co.,  30  Fed.  663. 

While  a  carrier  under  the  law  may  decline  to  join  with  its  connections 
in  the  making  of  joint  through  routes  and  rates  applicable  thereon,  or 
may  join  in  such  arrangements  with  one  connection  and  refuse  to  do  so 
with  another,  no  carrier  can  for  any  reason  or  purpose  lawfully  exact 
unreasonable  and  unjust  rates  for  any  service  it  may  render  under  any 
through  route  arrangement  it  may  make. —  Matter  of  Alleged  Unlawful 
Discrimination,  11  Inters.  Com.  R.  587. 

Whatever  rights  and  privileges,  other  than  those  of  a  natural  person, 
are  claimed  by  one  railroad  against  a  connecting  company,  must,  in  the 
absence  of  statute,  be  found  in  the  charters  of  the  companies  or  arise 
from  contract. —  Shelbyville  B.  Co.  v.  Louisville  C.  ,&  L.  B.  Co.,  82 
Ky.  541. 

A  common  carrier  is  as  much  bound  to  carry  for  another  carrier  as  it 
is  to  carry  for  other  persons  who  offer  goods  for  transportation. —  Louis- 
ville &  N.  R.  Co.  v.  Central  Stock  Yards  Co.,  30  Ky.  L.  E.  18,  97  S.  W. 

778. 

[2]    ^^  Interchange  of  trafSc  at  junction  points. 

Duty  to  receive  and  forward  passengers  and  freight  from  junction 

points,—  see  N.  T.  R.  R.  L.,  §  34. 
Issuance  of  transfers  hy  street  railroads, —  see  ante,  §  26,  notes  [58]- 

[72]. 
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Carriers  may  he  required  to  transfer  freight  without  hreahing  hulk, — 
see  post,  §  39,  note. 

Power  of  Commission  to  fix  terms  for  interchange  of  traffic  hy  con- 
necting carriers, —  see  post,  §  49,  note  [14]. 

The  provision  in  the  Colorado  Constitution  which  prohibits  "  unrea- 
sonable discrimination  in  rates  or  facilities ''  does  not,  in  the  absence 
of  legislation,  require  a  railroad  which  has  made  arrangements  with  a 
connecting  road  for  the  handling  of  joint  business  at  a  union  station  at 
the  junction  point,  to  make  similar  arrangements  with  a  rival  connecting 
line  at  an  adjacent  junction  point. — Atchison,  T.  &  8.  E.  Co.  v.  D.  & 
N.  0.  R.  Co.,  110  U.  S.  66Y,  4  Sup.  Ct.  E.  (U.  S.)  185,  revg.  s.  c.  13 
Fed.  .'546. 

Interst.  Com.  Act,  §  3,  providing  that  a  railroad  shall  extend  equal 
facilities  to  all  connecting  carriers,  means  that  where  a  railroad  subject 
to  the  provisions  of  the  Act  has  provided  and  established  at  any  given 
place  its  facilities  in  the  shape  of  yards,  stations  and  depots  for  the 
interchange  of  traffic,  or  for  the  receiving,  forwarding  or  delivering  of 
passengers  and  property,  and  affords  such  facilities  to  some  of  its  con- 
necting lines  at  that  point,  the  same  proper,  reasonable  and  equal  facil- 
ities for  such  interchange,  or  for  receiving,  forwarding  and  delivery  of 
passengers  .ind  property  must  be  extended  to  other  connecting  lines  at 
that  point;  and  a  company  making  a  physical  connection  at  a  point  other 
than  that  at  which  the  established  road  has  already  provided  its  facilities 
and  conducts  its  interchange  with  other  connecting  lines,  cannot  demand 
or  require  an  interchange  of  freight  at  such  point  of  physical  connection, 
without  first  furnishing  at  such  point  reasonable  and  proper  facilities  for 
the  interchange  sought. —  Kentucky  .&  I.  Bridge  Co.  v.  L.  &  N.  B.  Co., 
37  Fed.  567,  2  L.  E.  A.  289. 

[3]    .—  Contracts  for  through,   routes,   rates,   etc. 

A  carrier  may  contract  with  one  connecting  carrier  for  through  traffic, 
through  billing,  division  of  through  rates,  etc.,  without  being  obligated 
to  enter  into  a  similar  contract  with  another  connecting  carrier. —  Oulf, 
C.  &  8.  F.  B.  Co.  v.  Miami  8s.  Co.,  86  Fed.  407. 

There  is  no  principle  of  common  law  which  prevents  a  carrier  from 
selecting  from  two  or  more  railroads,  one  which  it  will  employ  in  sending 
shipments  beyond  its  own  lines,  on  through  bills  of  lading,  or  as  their 
agent  to  receive  freight  and  transmit  it  on  through  bills  to  their  own 
line,  without  breaking  bulk.  To  make  such  an  arrangement  for  the 
interchange  of  passengers  and  freight  is  not  a  contract  in  unlawful  re- 
straint of  trade  under  the  Sherman  Act.  The  Interstate  Commerce  Act 
has  not  taken  away  the  right  of  a  carrier  to  make  such  arrangements. — 
Prescott  &  A.  C.  R.  Co.  v.  A.  T.  &  8.  F.  B.  Co.,  73  Fed.  438,  explaining,  ^ 
New  Yorh  &  N.  B.  Co.  v.  N.  Y.  &  N.  E.  B.  Co.,  50  Fed.  867. 
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Neither  public  policy  nor  any  provision  of  statute  forbids  a  carrier 
engaged  in  interstate  commerce  from  making  an  exclusive  contract  with 
a  railroad,  whose  route  connects  with  and  extends  beyond  that  of  such 
railroad  company,  for  through  billing  and  rating  over  the  connecting 
lines,  and  by  which  such  carrier  is  given  the  exclusive  right  to  receive 
from  the  rail  company  and  forward  freights  destined  to  points  beyond 
the  line  of  such  railroad. —  Si.  Louis  Co.  v.  L.  &  N.  E.  Co.,  65  Fed.  39. 

Under  Interst.  Com.  Act,  §  3,  when  a  carrier  enters  into  an  arrange- 
ment with  another  carrier  for  through  billing  and  rating  and  for  the  use 
of  its  tracks  and  terminals,  it  is  not  compelled  to  make  the  same  arrange- 
ment with  all  other  connecting  carriers  if  the  facilities  for  interchange  of 
traffic  are  the  same,  especially  without  reference  to  the  question  whether 
the  proposed  arrangement  is  of  material  advantage  to  the  public. —  Little 
Each  &  M.  E.  Co.  v.  St.  L.  S.  W.  E.  Co.,  63  Fed.  775,  26  L.  E.  A.  192, 
affg.  s.  c.  59  Fed.  400. 

When  a  carrier,  by  private  arrangement,  forms  a  through  route,  and 
establishes  joint  through  rates,  fares'  or  charges  with  certain  connecting 
lines,  it  is  not  compelled  to  concede  to  all  other  connecting  railroads 
the  same  or  equal  through  rates  on  traffic  which  the  latter  may  offer  for 
transportation. —  Kentucky  &  I.  Bridge  Co.  v.  L.  &  N.  E.  Co.,  37  Fed. 
567,  2  L.  E.  A.  289. 

A  railroad  may  make  through  rates  with  one  steamboat  line  and  refuse 
to  make  such  rates  with  another  at  the  same  point.  It  cannot  refuse  to 
receive  and  deliver  freight  to  both  lines. —  Capehart  v.  L.  &  N.  E.  Co., 
3  Inters.  Com.  E.  278,  4  I.  C.  C.  E.  265. 

[4]    'Wharf  and   terminal   facilities. 

Wharfage  not  interstate  commerce, —  see  ante,  §  25,  note  [6]. 

Where  a  carrier  has  erected  a  wharf  which  it  uses  to  enable  it  to  con- 
tinue transportation  beyond  its  line,  over  the  line  of  a  certain  steamship 
company,  another  carrier  has  no  right  to  demand  the  use  of  such  wharf 
for  the  purpose  of  forwarding  goods  by  a  line  of  steamers  other  than  that 
patronized  by  the  owner  of  the  wharf,  such  owner  having  sufficient  yards 
and  depots  elsewhere  for  the  handling  of  freight  and  passengers;  and  the 
fact  that  the  wharf  was  erected  at  the  foot  of  a  street  under  authority 
from  the  city  is  immaterial. —  Ijouisville  &  N.  E.  Co.  v.  West  Coast  Co., 
198  U.  S.  483,  25  Sup.  Ct.  E.  (U.  S.)  745. 

A  contract  between  a  railroad  company  and  a  city,  and  a  state  statute, 
giving  the  right  to  all  other  railroads  to  iise  its  terminal  facilities,  does 
not  contravene  the  provision  of  the  Interst.  Com.  Act,  §  3,  providing  that 
the  section  shall  not  be  construed  as  requiring  any  such  common  carrier 
to  give  the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  en- 
gaged in  the  same  business. —  State  v.  Chicago,  M.  &  St.  P.  E.  Co.,  33 
Fed.  391. 
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A  railroad  may  contract  with  one»of  two  rival  steamboat  companies 
itat  such,  company  shall  have  exclusive  use  of  the  railroad's  terminal 
facilities  at  a  given  point. — Alexandria  Bay  Co.  y.  N.  Y.  C.  &  H.  B.  B. 
>Co.,  18  App.  Div.  (N.  T.)  527,  45  N.  Y.  Supp.  1091. 

15]    Hauling  of  cars  of  connecting  carrier. 

Power  of  Commission  to  compel  interchange  of  cars, —  see  post,  §  49, 
note  [14]. 

That  a  car  is  a  refrigerator  car,  not  usually  or  most  advantageously 
used  for  the  kind  of  freight  contained  therein,  does  not  justify  refusal 
"to  accept  such  a  car  from  a  connecting  carrier. —  Gulf,  0.  &  8.  F.  B. 
Co.  v.  Long  Star  Co.,  26  Tex.  Civ.  App.  531,  63  S.  W.  1025. 

Penalties  and  damages  may  be  recovered  for  refusal  to  accept  a  car 
<of  freight  from  a  connecting  carrier. —  Oulf,  C.  &  8.  F.  B.  Co.  v.  Lone 
Btar  Co.,  26  Tex.  Civ.  App.  531,  63  S.  W.  1025. 

16]    Prepayment    of   charges. 

Bight  of  carrier  to  prepayment  of  charges, —  see  ante,  §  26,  note  [51]. 

The  common  law  does  not  require  a  common  carrier,  in  furnishing 
«qual  facilities,  to  advance  money  to  all  connecting  carriers  on  the 
same  terms ;  nor  to  give  credit  for  the  carriage  of  articles  of  trade  and 
■commerce  to  all  connecting  carriers  because  it  extends  credit  for 
services  to  others. —  Southern  Ind.  Exp.  Co.  v.  U.  8.  Exp.  Co.,  88  Fed. 
<659. 

There  is  no  principle  of  the  common  law  requiring  a  common  car- 
Tier  receiving  articles  of  trade  and  commerce  from  a  connecting  line 
"to  advance  or  assume  the  payment  to  the  connecting  line  of  the  charges 
^accrued  thereon  for  the  transportation  of  such  articles  from  the  point 
of  origin;  nor  to  transport  the  goods  tendered  without  prepayment 
-therefor. —  Southern  Ind.  Exp.  Co.  v.  U.  8.  Exp.  Co.,  88  Ted.  659. 

A  railroad  engaged  in  interstate  transportation  has  a  right  both  at 
•common  law  and  under  the  Interstate  Commerce  Act  to  demand  pre- 
payment of  freight  when  delivered  to  it  by  one  connecting  carrier, 
"without  exacting  such  prepayment  when  delivered  by  another  connect- 
ing carrier;  and  may  advance  freight  charges  to  one  such  carrier 
-without  doing  so  to  the  other. —  Gulf,  C.  &  8.  F.  B.  Co.  v.  Miami  8s, 
€o.,  86  Fed.  407. 

An  interstate  carrier  does  not  subject  another  carrier  to  an  unrea- 
sonable disadvantage  under  Interst.  Com.  Act,  §  3,  by  exacting  of  that 
•carrier  the  prepayment  of  freight  on  all  property  received  from  it  at 
&  station,  while  it  does  not  require  charges  to  be  paid  in  advance  on 
freight  received  from  other  individuals  and  corporations  at  such  station. 
—  Little  BocTc  &  M.  B.  Co.  v.  St.  L.  8.  W.  B.  Co.,  63  Fed.  775,  26 
X.  E.  A.  192,  afFg.  s.  c.  59  Fed.  400. 
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Where  a  railroad  demands  prepayment  of  freight  and  car  mileage 
on  property  brought  over  the  line  of  a  connecting  carrier  from  certain 
localities  while  it  does  not  demand  such  prepayment  on  property  brought 
by  the  connecting  carrier  from  other  localities,  there  is  no  unreasonable 
discrimination  as  to  receiving  and  forwarding  of  freight  in  violation  of 
Interst.  Com.  Act,  §  3.—  Oregon  8.  L.  &  U.  N.  B.  Co.  v.  N.  Pac.  B. 
Co.,  61  Fed.  158,  affg.  s.  c.  51  Fed.  465. 

[7]    Embargo. 

Power  of  Commission  as  to  emiargos, —  see  post,  §  49,  note  [15]. 

A  carrier  may,  under  special  circumstances,  to  avoid  congestion  in  its 
freight  yards,  enforce  an  embargo  rule  against  certain  classes  of  freight 
coming  from  other  lines,  although  not  issuing  an  embargo  against 
such  freight  when  it  originates  on  its  own  line. —  Daish  v.  Cleveland  A. 
&  C.  B.  Co.,  9  Inters.  Com.  K.  513. 

[8]    Limit   of   comm.on-Iais'   duty   to   transport. 

At  common  law  a  carrier  is  not  bound  to  undertake  to  transport 
goods  beyond  the  terminal  points  reached  by  its  own  conveyances. — 
Atchison,  T.  &  8.  F.  B.  Co.  v.  D.  &  N.  0.  B.  Co.,  110  U.  S.  667,  3 
Sup.  Ct.  R.  (U.  S.)  667;  Erie  B.  Co.  v.  Wilcox.  84  HI.  239;  People  v. 
Ch.  &  A.  B.  Co.,  55  111.  95;  Pittslurg,  C.  &  8t.  L.  B.  Co.  v.  Morton,  61 
Ind.  539. 

Where  a  carrier  has,  by  building  stockyards,  or  hj  contract  with  a 
stockyards  company,  made  adequate  provision  for  the  performance  of 
its  duty  as  a  common  carrier,  it  is  not  required  by  the  common  law 
to  make  delivery  of  stock  consigned  to  such  city  to  connecting  roads 
for  delivery  to  other  stockyards  therein. —  Central  8tocTc  Yards  v.  L.  & 
N.  B.  Co.,  118  Fed.  113,  63  L.  E.  A.  213;  aflfd.  192  U.  S.  568,  24  Sup. 
Ct.  E.  (U.  S.)  339. 

At  common  law,  in  the  absence  of  a  special  contract,  a  carrier  per- 
forms his  whole  duty  by  transporting  goods  to  the  end  of  its  own 
route  and  delivering  them  to  the  next  connecting  carrier. —  Bahcock 
V.  L.  8.  &  M.  8.  B.  Co.,  49  N  Y.  491,  revg.  s.  c,  43  How. 
Pr.  (N.  Y.)  317;  Boot  v.  Gt.  Western  B.  Co.,  45  N.  Y.  524,  revg.  s.  c. 
2  Lans.  (N.  Y.)  199. 

The  fact  that  a  carrier  has  connections  with  other  routes,  extending 
beyond  its  own  termini,  which  it  does  not  operate,  control,  or  own, 
docs  not,  at  common  law,  make  it  liable  for  a  refusal  to  ship  goods 
over  those  routes. —  Pittslurg,  C.  &  8t.  L.  B.  Co.  v.  Morton,  61  Ind.  539. 

[9]    Public   control. 

General  power  of  the  state  to  regulate  property  devoted  to  public  use, 
—  see  ante,  §  1,  notes   [l]-[22]. 
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General  power  of  the  state  to  regulate  rates  and  charges, —  see  ante, 
§  1,  note  [2]. 

Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 

Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 

An  order  of  the  Nortli  Carolina  Corporation  Commission  compelling 
a  railroad  to  run  its  trains  so  as  to  make  connections  with  trains  of 
another  road  is  an  order  coming  clearly  within  the  scope  of  the  power 
to  enforce  just  and  reasonable  regulations. —  Atlantic  C.  L.  R.  Co.  v. 
N.  C.  Corporation  Commission,  206  U.  S.  1,  27  Sup.  Ct.  E.  (U.  S.)  585, 
affg.  s.  c.  137  N.  C.  1,  49  S.  E.  191. 

An  Act  of  the  Minnesota  Legislature,  creating  a  railroad  and  ware- 
house commission,  is  not  unconstitutional  in  that  it  assumes  to  estab- 
lish joint  through  rates  on  traffic  over  the  lines  of  independent  con- 
necting roads,  and  to  arbitrarily  apportion  and  divide  joint  earnings. — 
Minneapolis  &  8t.  L.  R.  Co.  v.  Minnesota,  186  TJ.  S.  257,  22  Sup.  Ct.  R 
(U.  S.)  900,  affg.  s.  c.  80  Minn.  191,  83  N.  W.  60. 

A  state  railroad  commission  has  the  power  to  pass  upon  the  reason- 
ableness of  a  contract  between  connecting  carriers. —  Minneapolis  & 
St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Sup.  Ct.  E.  (U.  S.)  900, 
affg.  s.  c.  80  Minn  191,  83  JST.  W.  60. 

A  common  carrier  cannot  be  compelled  to  receive  from,  and  transport 
for,  a  connecting  line,  a  car  defective  in  safety  appliances. —  Baltimore 
&  P.  R.  Co.  V.  Machey,  157  U.  S.  72,  15  Sup.  Ct.  E.  (U.  S.)  491,  afig. 
s.  c.  19  D.  C.  282;  \Yilson  v.  Atlantic  C.  L.  R.  Co.,  129  Fed.  774;  affd. 
133  Fed.  890;  Felton  v.  Bullard,  94  Fed.  781;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Wallace,  66  Fed.  506,  30  L.  E.  A.  161n;  Oregon  S.  L.  &  TJ.  N. 
R.  Co.  V.  No.  Pac.  R.  Co.,  51  Fed.  465 ;  affd.  61  Fed.  158 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Curtis,  51  ?^eb.  442,  71  N.  W.  42;  Pennsylvania  R.  Co.  v. 
Snyder,  55  Oh.  St.  342,  45  N.  E.  559. 

In  the  absence  of  statutory  provision,  the  interchange  of  traffic  be- 
tween two  connecting  railroads  is  a  matter  for  contract  between  them, 
and  the  courts  have  no  power  to  compel  such  exchange  or  to  fix  the 
terms  on  which  it  shall  be  made.  No  such  power  is  conferred  on  the 
courts  by  the  Interstate  Commerce  Act. —  Northern  Pac.  R.  Co.  v. 
Washington  Territory,  112  U.  S.  492,  12  Sup.  Gt.  E.  (U.  S.)  283; 
Express  Cases,  117  IT.  S.  1,  6  Sup.  Ct.  E.  (U.  S.)  542,  628;  Pullman 
Palace  Car  Co.  v.  Mo.  Pac.  R.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  E.  (U.  S.) 
194;  Atchison,  T.  &  S.  F.  R.  Co.  v.  D.  &  N.  0.  R.  Co.,  110  U.  S.  667, 
4  Sup.  Ct.  E.  (U.  S.)  185,  revg.  s.  c.  13  Fed.  546;  Central  Stockyards 
Co.  V.  L.  &  N.  R.  Co.,  118  Fed.  113,  63  L.  E.  A.  213 ;  affd.  192  U.  S.  568, 
24  Sup.  Ct.  E.  (U.  S.)  339;  Allen  v.  Oregon  R.  &  N.  Co.,  98  Fed.  16; 
St.  Louis  Drayage  Co.  v.  L.  &  N.  R.  Co.,  65  Fed.  39;  Oregon  8.  L.  & 
TJ.  N.  R.  Co.  V.  No.  Pac.  R.  Co..  51  Fed.  465;  affd.  01  Fed.  158;  Little 
Rock  &  M.  R.  Co.  V.  St.  L.  I.  M.  &  S.  R.  Co.,  41  Fed.  559 ;  Kentucky 
&  I.  Bridge  Co.  v.  L.  <&  N.  R.  Co.,  37  Fed.  657,  2  L.  E.  A.  289. 
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The  court  has  no  power,  at  common  law  or  under  the  Interstate  Com- 
merce Act,  to  compel  a  railroad  to  make  a  contract  with  another  com- 
pany for  a  joint  through  rate  and  joint  through  routing  of  freight  and 
^SLSsengers.— Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  E.  (U.  S.)  542, 
628 ;  Pullman  Palace  Car  Co.  v.  Mo.  Pac.  R.  Co.,  115  U.  S.  587,  6  Sup. 
Ct.  E.  (U.  S.)  194;  Atchison,  T.  &  8.  F.  R.  Co.  v.  D.  &  N.  0.  R.  Co.,. 
110  U.  S.  667,  4  Sup.  Ct.  E.  (U.  S.)  185,  revg.  s.  c.  13  Fed.  546;  Little 
Rock  &  W.  R.  Co.  V.  St.  L.  I.  M.  &  8.  R.  Co.,  41  Fed.  559 ;  Kentucky 
&  I.  Bridge  Co.  v.  L.  &  N.  R.  Co.,  37  Fed.  567,  2  L.  E.  A.  289. 

No  power  exists  at  common  law,  and  none  is  given  by  the  Interstate 
Commerce  Act,  to  compel  connecting  railroads  to  unite  in  a  joint 
tarifi,  or  to  enter  into  a  through  rate  arrangement  for  transportation,, 
unless  they  desire  to  do  so.. —  Interst.  Com.  Commission  v.  C.  X.  0.  & 
T.  P.  R.  Co.,  56  Fed.  925 ;  Chicago  &  N.  IF.  R.  Co.  v.  Osborne,  52  Fed. 
925,  revg.  s.  c.  48  Fed.  49 ;  certiorari  denied,  146  U.  S.  354,  13  Sup.  Ct. 
E.  (U.  S.)  281 ;  Little  Rock  &  M.  R.  Co.  v.  8t.  L.  I.  2L  &  S.  R.  Co., 
41  Fed.  559;  Kentucky  &  I.  Bridge  Co.  v.  L.  &  N.  R.  Co.,  37  Fed.  630. 

If  the  public  is  to  have  the  legitimate  benefit  of  water  competition, 
some  regulating  body  must  exercise  in  our  country,  as  does  the  English 
Eailway  Commission  in  England,  the  authority  to  establish  through 
routes  between  water  and  rail  carriers,  or  at  least  to  prevent  undu& 
discrimination  by  rail  carriers  between  connecting  water  lines. —  Matter 
of  Alleged  Unlawful  Discriminations,  11  Inters.  Com.  E.  587. 

The  legislature  has  the  power  to  compel  the  interchange  of  cars,. 
and  traffic  between  a  steam  railroad  and  a  street  electric  railroad. — 
Hudson  Valley  R.  Co.  v.  Boston  &  M.  R.  Co.,  106  App.  Div.  (X.  T.)  375, 
94  N.  T.  Supp.  545,  affg.  s.  c.  45  Misc.  (N.  Y.)  520,  92  N".  T.  Supp.  928. 

Neither  under  the  statutes  of  Florida  nor  under  the  common  law 
can  a  railroad  be  compelled  to  transport  freight  over  the  line  of  another 
railroad  which  it  does  not  own,  control  or  operate,  when  it  does  not  hold 
itself  out  as  transporting  freight  over  such  line. —  State  v.  L.  &  N.  R. 
Co.,  51  Fla.  311,  40  So.  885. 

Eailroadg  cannot  be  compelled  to  acquire  facilities  to  handle  and 
deliver  freight  beyond  their  own  lines. —  People  ex  rel.  Hempstead  v. 
Ch.  &  A.  R.  Co.,  55  m.  95. 

The  legislature  may,  when  not  forbidden  by  the  organic  law,  regulate 
the  business  relations  between  connecting  lines  of  railroads. —  Shelhy- 
ville  R.  Co.  V.  Louisville  C.  &  L.  R.  R.  Co.,  82  Ky.  541. 

Not  only  has  a  constitutional  convention  the  power  to  impose  regula- 
tions upon  all  railroads  within  the  state,  requiring  interchanges  of  cars 
and  switching  at  points  of  physical  connection,  in  receiving  and  deliv- 
ering freight,  and  the  use  of  their  terminals  for  such  purpose,  but  under 
the  general  police  power  of  the  state  performance  of  such  duties  can 
be  compelled  by  legislative  enactment  alone. —  Louisville  &  N.  R.  Co^ 
V.  Central  Stockyards  Co.,  30  l\.y.  L.  E.  18,  97  S.  W.  778. 
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Even  though  a  carrier  furnishes  its  own  stockyards,  where  a  con- 
necting line  furnishes  ample  facilities  for  loading  and  unloading,  and 
yards  are  erected  on  the  line  of  the  latter,  so  that  the  former  may 
deliver  stock  with  equal  safety  at  said  yards,  delivery  at  the  yards  on 
such  connecting  line  may  be  compelled. —  Louisville  &  N.  B.  Co.  v. 
Central  Stockyards  Co.,  30  Ky.  L.  R.  18,  97  S.  W.  778. 

Under  the  laws  of  Minnesota,  the  Railroad  and  Warehouse  Commis- 
sion of  that  state  has  the  power  to  compel  the  enforcement  of  joint 
through  rates  by  connecting  carriers  between  points  within  the  state. — 
State  V.  Minneapolis  &  St.  L.  B.  Co.,  80  Minn.  191,  83  N.  W.  60. 

Under  a  statute  of  North  Carolina  providing  that  the  Corporation 
Commission  should  have  such  general  control  over  carriers  as  was  neces- 
sary to  carry  into  effect  the  provisions  of  the  act  and  further  providing 
that  all  carriers  should  afford  all  reasonable,  proper  and  equal  facilities 
for  interchange  of  traffic  with  connecting  carriers  and  for  the  forward- 
ing and  delivering  of  passengers  and  freight  to  and  from  their  lines 
and  those  connecting  therewith,  and  that  connecting  lines 
should  make  as  close  connection  as  practicable  for  the  convenience  of 
the  traveling  public,  the  Commission  may  compel  a  railroad  to  make  its 
trains  connect  with  those  of  another  railroad,  even  though  by  so  doing 
the  railroad  is  subjected  to  a  greater  expense,  since  the  statute  does 
not  refer  to  mere  physical  connections. —  North  Carolina  Corp.  Com- 
mission V.  Atlantic  C.  L.  B.  Co.,  137  K  C.  1,  49  S.  E.  191;  affd.  205 
U.  S.  1,  27  Sup.  Ct.  R.  (U.  S.)  585. 

[10]    state  or  federal  regulation. 

Beceiving  interstate  shipments  from  connecting  carrier  makes  a  rail- 
road wholly  within  a  state  engaged  in  interstate  commerce, —  see 
ante,  §  25,  note  [7]. 

Statute  compelling  connecting  carrier  to  trace  freight  shipped  over  its 
line  not  a  regulation  of  interstate  commerce, —  see  ante,  §  25,  note 

[16]. 
Whether  compelling  the  transfer  of  cars  hy  connecting  carriers  is  a 
regulation  of  interstate  commerce, —  see  ante  §  25,  note  [16]. 

The  General  Laws  of  Minnesota,  ch.  91,  §  3,  required  all  common 
carriers  to  provide,  at  points  where  their  tracks  intersect  at  grade,  ample 
and  equal  facilities  for  transferring  cars,  freight,  passengers,  etc.  A 
court  order  compelling  erection  of  tracks,  etc.  in  compliance  with  this 
order  was  upheld.  Although  it  provides  facilities  for  interstate  com- 
merce, it  is  not  a  regulation  of  interstate  commerce,  within  federal  con- 
trol.— Wisconsin,  M.  &  P.  B.  Co.  v.  Jacolson,  179  U.  S.  287,  21  Sup. 
Ct.  R.  (U.  S.)  115. 

A  state  is  without  power  to  compel  a  railroad  company  to  transfer 
cars  of  livestock  to  a  connecting  road  at  a  point  of  intersection  within 
the  state,  where  the  shipment  was  received  in  another  state  and  is,  there- 
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fore,  interstate  commerce. —  Central  Stockyards  Co.  v.  L.  &  N.  B.  Co., 
118  Fed.  113,  63  L.  E.  A.  213;  affd.  192  U.  S.  568,  24  Sup.  Ct.  E.  (U.  S.) 
339. 

If  the  installing  of  a  connecting  switch  to  facilitate  the  transfer  of 
cars  from  one  road  to  another  at  an'  intersection  point,  ■would  be  of  ad- 
vantage to  both  state  and  interstate  traffic,  either  the  state  or  federal 
commission  may  order  such  switch. —  Jacohson  v.  Wisconsin,  M.  &  P. 
R.  Co.,  71  Minn.  514,  74  N.  W.  893. 

[11]    Wliat  carriers  charged  'with  duty. 

An  Indiana  statute  providing  for  connections  between  railroads  and 
the  granting  of  facilities  to  the  connecting  carriers,  does  not  apply  to 
express  companies  which  do  not  own,  control  or  operate  a  railroad  line. — 
Southern  Ind.  Exp.  Co.  v.  U.  S.  Exp.  Co.,  88  Fed.  659;  affd.  92  Fed. 
1022. 

The  lines  of  defendant  railway  were  the  means  of  connection  and 
transfer  of  cars,  etc.,  between  two  other  lines. —  Held,  that  the  failure  or 
refusal  of  defendant  to  switch  and  transfer  cars  between  such  lines  does 
not  make  it  liable  under  a  statute  requiring  railways  to  receive  and 
transport  freight  coming  to  and  from  connecting  lines. —  Gulf  &  1.  R. 
Co.  V.  Texas  &  N.  0.  R.  Co.,  93  Tex.  4S2,  56  S.  W.  328,  affg.  s.  c.  54 
S.  W.  1031. 

[12]    Making  of  throngh  routes. 

Power  of  carriers  to  establish  through  routes, —  see  ante,  §  30,  note  [1]. 
"  Through  routes  "  and  "  through  rates  "  defined, —  see  ante,  §  30,  note 

[2]. 
Long  and  short  haul  section  applies  to  through  routes,—  see  post,  §  36, 

note  [2]. 
Power  of  Commission  to  order  through  routes  and  through  rates, —  see 
!  post,  §  49,  note  [24]. 

At  common  law  a  carrier  may  confine  its  business  entirely  to  its  own 
lines  and  need  not  make  its  line  part  of  any  through  route  to  or  from  a 
point  olI  its  line  unless  it  so  chooses. —  In  the  Matter  of  Through  Routes 
and  Through  Rates,  12  Inters.  Com.  E.  190. 

That  cars  passing  off  its  own  lines  might  come  into  the  possession 
of  carriers  who  would  not  promptly  return  them,  may  justify  refusal 
to  establish  joint  rates  and  through  routes. —  American  Nat.  Live  StocTc 
Assn.  V.  Tex.  &  P.  R.  Co.,  12  Inters.  Com.  E.  37. 

[13]    Throngh  trafiBo   a  matter  of   contract. 

When  agreement  for  through  transportation  exists, —  see  ante,  §  30, 

note   [3]. 
When  through  route  and  through  rates  exist, —  see  ante,  §  30,  note  [4]. 
What  constitutes  a  throngh  shipment, —  see  ante,  §  31,  note  [72]. 
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Even  after  the  tracks  of  two  railroads  have  been  physically  connected 
the  making  of  joint  rates  is  a  matter  primarily  for  the  companies 
interested. —  Wisconsin,  M.  .&  P-  R.  Co.  v.  Jacohson,  179  TJ.  S.  28Y,  21 
Sup.  Ct.  E.  (U.  S.)  115. 

The  interchange  of  traffic  between  connecting  lines  constituting  a 
through  route  is  always  a  matter  of  contract  between  the  several  com- 
panies operating  such  lines;  and  such  arrangements  are,  in  the  absence 
of  express  agreement  to  the  contrary,  terminable  at  the  pleasure  of  either 
party.— ZenfwcA;?/  &  I.  Bridge  Co.  v.  L.  &  N.  R.  Co.,  37  Fed.  567,  2 
L.  R.  A.  289. 

A  railroad  that  has  a  running  arrangement  over  the  tracks  of  another 
is  not  compelled  to  receive  or  discharge  local  traffic  along  the  lines  of  the 
latter,  its  obligations  being  wholly  those  arising  from  the  contract. — 
Alford  v.  Ch.  R.  I.  &  P.  R.  Co.,  2  Inters.  Com.  E.  582,  771,  3  I.  C.  C.  E. 
473. 

A  rule  of  an  express  company  provided  that  agents  at  points  where 
other  express  companies  had  offices,  must  decline  to  receive  goods  to  be 
transported  to  a  point  where  such  other  companies  had  exclusive 
offices. —  Held,  that  such  a  rule  was  not  justified,  especially  where  the 
route  of  the  company  which  had  an  exclusive  office  at  the  destination 
point  was  circuitous  and  much  speedier  service  could  be  rendered  by 
the  company  making  such  rule,  by  forming  a  through  route  with  other 
express  companies  reaching  the  destination  point,  and  where  it  appeared 
that  direct  through  routes  and  joint  tariff  rates  had  been  established 
by  the  railroads  over  which  express  matter  would  be  sent  by  the  latter 
route. —  Herendeen  v.  U.  S.  Exp.  Co.  Decided  by  the  N.  T.  Public 
Service  Commission  of  the  Second  District,  Feb.  18,  1908. 

[14]    Consent  of  carrier  to  making  of  throngh  route  or  rate. 

One  carrier  cannot  make  a  through  route  or  rate  over  the  lines  of  a 
connecting  carrier  without  the  latter's  consent. —  New  York,  N.  H.  & 
H.  R.  Co.  V.  Piatt,  7  Inters.  Com.  B.  323. 

[15]    Charter  proTlsions. 

A  power  given  in  a  charter  of  a  railroad  to  connect  or  unite  with  other 
roads  merely  refers  to  a  physical  connection  of  the  tracks,  and  does  not 
authorize  the  purchase,  or  even  the  lease  of  such  roads  or  road,  or,  any 
joinder  of  franchises. —  Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S. 
677,  16  Sup.  Ct.  R.  (U.  S.)  714,  affg.  s.  c.  97  Ky.  675,  17  Ky.  L.  E.  427, 
31  S.  W.  476. 

The  provision  of  the  charter  of  a  railroad  that  it  shall  be  the  duty  of 
such  company  to  permit  any  other  railroad  to  form  running  connections 
with  it  on  fair  and  equitable  terms  includes  only  such  arrangements  as 
to  the  time  of  arrival  and  departure  of  trains,  and  as  to  stations,  plat- 
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forms  and  other  facilities,  as  will  enable  companies  desiring  to  connect 
to  do  so  without  detriment  or  serious  inconvenience. —  Oregon  8.  L.  & 
U.  N.  B.  Co.  V.  No.  Pac.  R.  Co.,  61  Fed.  158,  afEg.  s.  c.  51  Fed.  465. 

A  clause  of  the  charter  of  a  railroad  which  authorizes  other  railroads, 
to  make  connections  with  its  line  of  road,  authorizes  merely  a  physical 
connection  and  not  a  business  connection,  requiring  an  interchange  of 
traffic  at  the  point  of  junction. —  Kentucky  &  I.  Bridge  Co.  v.  L.  &  N.  B. 
Co.,  37  Fed.  56Y,  2  L.  E.  A.  289. 

[16]    VThat     constitntes     a     discrimination     between     connecting^ 
lines. 

Secrecy  of  a  rate  not  the  test  of  its  lawfulness, —  see  ante,  §  31,  note 
[12]. 

Where  a  railroad  which  has  extended  the  same  rates  to  goods  trans- 
ported over  two  connecting  carriers,  withdraws  the  former  rate  as  to  one 
only  and  makes  a  greater  rate  on  goods  transferred  over  that  line,  there 
is  an  unjust  discrimination. —  Augusta  S.  B.  Co.  v.  Wrightsville  &  T.  B. 
Co.,  14:  Fed.  522. 

Where  a  company  operates  a  steamboat  line  and  a  railroad  as  a  con- 
tinuous line,  the  refusal  of  such  company  to  permit  a  rival  steamboat 
company  to  land  at  its  dock  is  not  an  tmjust  discrimination  within  the 
meaning  of  Interst.  Com.  Act,  §  3,  forbidding  discrimination  between 
connecting  carriers. —  Ilwaco  B.  &  N.  Co.  v.  Oregon  8.  L.  &  U.  N.  B. 
Co.,  57  Fed.  673,  revg.  s.  c.  51  Fed.  611. 

Analysis  of  what  constitutes  discrimination  between  connecting  ear- 
ners.—Little  BocTc  &  M.  B.  Co.  V.  E.  Tenn.  V.  &  Q.  B.  Co.,  47  Fed. 
771 ;  appeal  dismissed,  159  U.  S.  698,  16  Sup.  Ct.  E.  (U.  S.)  189. 

It  is  not  an  unjust  discrimination  or  preference  to  make  through  rates 
with  one  steamboat  line  and  refuse  to  make  such  rates  with  another. — 
Capehart  v.  L.  &  N.  B.  Co.,  3  Inters.  Com.  E.  278,  4  I.  C.  C.  E.  265. 

A  contract  between  a  railroad  and  one  of  two  rival  steamboat  com- 
panies whereby  that  company  has  exclusive  use  of  the  railroad's  terminal 
facilities  does  not  violate  Interst.  Com.  Act,  §  3. — Alexandria  Bay  Co. 
v.  N.  Y.  C.  &  H.  B.  B.  Co.,  18  App.  Div.  (N.  T.)  527,  45  N.  Y.  Supp. 
1091. 

Issuing  through  bills  of  lading  to  one  carrier  and  refusing  the  same 
to  another  is  not  an  unjust  discrimination. —  8tate  v.  Wrightsville  &  T. 
B.  Co.,  104  Ga.  437,  30  S.  E.  891. 

[17]    Justification  and  excuse  for  refusal. 

The  receiver  of  a  railroad  cannot  refuse  to  receive  from  and  deliver 
to  a  connecting  road  loaded  or  empty  freight  cars  because  by  doing  so  his 
own  road  will  become  involved  in  a  strike  in  progress  on  the  coimecting 
load.—  Beers  v.  Wabash,  8t.  L.  &  P.  B.  Co.,  34  Fed.  244. 
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If  a  railroad  company  cannot  secure  other  than  an  unreasonably  low 
share  of  the  joint  rate  to  seaport  on  another  road,  it  may  be  justified  in 
declining  to  join  in  such  a  rate,  especially  when  it  can  take  the  traffic 
to  a  seaport  reached  by  its  own  road;  but  a  carrier  engaged  in  trans- 
portation over  the  through  line  finds  no  such  justification  when  it  is  able 
to  secure  for  itself  a  share  of  the  joint  rate  which  fully  equals  the  rate 
established  by  it  for  purely  local  service  over  like  distances  on  its  own 
road. —  Savannah  Bureau  v.  L.  &  N.  R.  Co.,  8  Inters.  Com.  E.  377. 

That  the  public  has  adequate  facilities  without  such  interchange  of 
traffic,  does  not  justify  refusal  to  interchange,  as  all  railroads  created  by 
public  authority  are  conclusively  deemed  to  be  public  conveniences. — 
Kentucky  &  I.  Bridge  Go.  v.  L.  &  N.  R.  Co.,  1  Inters.  Com.  E.  703,  715, 
2  Inters.  Com.  E.  102,  2  I.  C.  C.  E.  162. 

A  railroad  is  not  excused  from  obeying  a  constitutional  provision  re- 
quiring all  railroads  to  receive  freight  from  and  deliver  to  connecting 
carriers  at  points  of  physical  connection,  merely  because  by  doing  so  it 
would  be  subjected  to  inconvenience  or  increased  expense. —  Louisville  & 
N.  R.  Co.  v.  Central  Stockyards  Co.,  30  Ky.  L.  E.  18,  97  S.  W.  778. 

That  it  would  reduce  the  carrier's  revenues  so  as  to  make  part  or  all 
its  business  unprofitable,  is  not  a  valid  defense  to  an  order  of  a  state 
commission  for  a  connecting  switch. —  Jacohson  v.  Wisconsin,  M.  & 
P.  R.  Co.,  71  Minn.  514,  74  'N.  W.  893. 

[18]    What  are  connecting  or  through  lines. 

A  through  line  for  traffic,  through  rates,  through  bills  of  lading,  etc., 
do  not  necessarily  follow  from  a  physical  connection  of  tracks.  Whether 
a  connecting  business  shall  be  done  upon  them  after  the  union  depends 
on  legislative  regulation  or  contract  obligation. — Alchison,  T.  &  8.  F. 
R.  Co.  V.  D.  &  N.  0.  R.  Co.,  110  TJ.  S.  667,  4  Sup.  Ct.  E.  (U.  S.)  185, 
revg.  s.  c.  13  Feb.  546. 

Forming  "  a  continuous  line  of  railroad  with  each  other "  means  a 
line  or  route  extending  and  continuing  in  substantially  the  same  general 
direction.—  People  v.  Boston,  H.  T.  .&  W.  R.  Co.,  12  Abb.  N.  C.  (N.  T.) 
230. 

Mere  switch  connections  are  not  connecting  lines. —  Gulf  &  I.  R.  Co. 
V.  Texas  .<&  N.  0.  R.  Co.,  54  S.  W.  1031;  afid.  93  Tex,  482,  56  S.  W.  328. 

[19]    Compelling  connections. 

If  a  switch  connection  is  within  the  power  of  the  state  commission  to 
order,  it  may  take  into  account  the  benefit  to  both  interstate  and  state 
traffic  in  determining  the  necessity  therefor. —  Jacohson  v.  "Wisconsin, 
M.  &  P.  R.  Co.,  71  Minn.  514,  74  N.  W.  893. 

[20]    Right  to  make    connections. 

A  contract  was  entered  into  between  three  street  railroad  companies  by 
which  it  was  agreed  that  the  tracks  of  two  of  the  companies  were  to  be 
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connected  by  a  curve  to  be  built  by  the  third  company  in  consideration 
of  the  right  granted  it  to  use  the  tracks  of  the  first  mentioned  companies 
and  the  connecting  curve. —  Held,  that  the  third  company  had  the  same 
right  to  construct  the  connecting  curve  that  the  other  two  companies 
huA.—  Kunz  v.  Brooklyn  Heights  R.  Co.,  2.5  Misc.  (N.  T.)  334,  54  K  T. 
Supp.  187. 

[21]    Bill  of  lading  as  a  facility  which  may  he  compelled. 

General  duty  of  carrier  to  give  hill  of  lading, —  see  post,  §  38,  note 

Bill  of  lading  is  a  "  facility,"  the  furnishing  of  which  can  be  compelled 
by  mandamus,  under  the  section  of  the  Interstate  Commerce  Act  re- 
quiring carriers  to  furnish  "  equal  facilities  "  to  connecting  carriers. — 
Augusta  S.  B.  Go.  v.  Wrightsville  &  T.  B.  Go.,  74  Fed.  522. 

A  carrier  cannot  be  compelled  by  a  shipper  to  give  a  bill  of  lading 
beyond  its  own  line. —  Lotspiech  v.  Gentral  B.  &  B.  Co.,  73  Ala.  306. 

[22]    Honoring  of  tickets. 

In  the  absence  of  some  arrangement  between  connecting  lines  one  line 
is  under  no  obligation  to  honor  tickets  issued  by  the  other. —  Oregon  8.  L. 
&  U.  N.  B.  Go.  V.  No.  Pac.  B.  Co.,  61  Eed.  158,  affg.  s.  c.  51  Fed.  465. 

A  passenger  ticket  over  connecting  roads  is  a  reasonable  facility  of 
travel.—  Chicago  &  A.  B.  Co.  v.  Pa.  B.  Co.,  1  Inters.  Com.  E.  291,  293, 
357,  1  I.  C.  C.  E.  86. 

A  regulation  by  a  railroad  that  it  would  not  sell  tickets  over  a  con- 
necting road  unless  the  latter  would  abstain  from  paying  commissions 
to  the  former's  agents  on  sales  made,  is  reasonable,  and  so  valid. — Chicago 
&  A.  R.  Go.  v.  Pa  B.  Co.,  1  Inters.  Coip.  E.  291,  293,  357,  1  I.  C.  C. 
E.  86. 

[23]    Constrnction  of  statntes  and  decrees  —  In  general. 

A  decree  giving  one  railroad  joint  and  equal  rights  in  the  use  of  the 
right  of  way,  terminal  facilities,  etc.,  does  not  convey  the  right  to  use 
the  latter's  industrial  tracks,  facilities,  etc. —  St.  Louis,  E.  C.  &  B.  Co. 
V.  Wabash  B.  Co.,  152  Fed.  849. 

A  decree  awarding  a  railway  company  the  right  to  the  use  of  terminal 
facilities  along  the  right  of  way  of  another  company  does  not  include 
use  of  industrial  tracks  and  terminal  facilities!  subsequently  constructed 
"  ofF "  such  right  of  way. —  Central  Trust  Go.  v.  Wabash  B.  Co.,  144 
Fed.  476. 

The  provision  of  the  Interst.  Com.  Act,  §  3,  that  "  this  shall  not  be 
construed  as  requiring  any  such  common  carrier  to  give  the  use  of  its 
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tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  business," 
refers  only  to  facilities  for  interchanging  traffic  between  connecting  lines. 
—  Chicago  P.  P.  Cov.  Co.  v.  Ch.  &  N.  W.  B.  Co.,  8  Inters.  Com.  E.  316. 

A  provision  that  a  carrier  shall  receive,  deliver,  transfer  and  transport 
all  freight  at  any  point  where  there  is  physical  connection  with  the  tracks 
of  connecting  carriers,  can  not  be  limited  to  mean  that  the  carrier  shall 
be  required  to  transfer  and  deliver  only  such  cars  as  it  may  receive 
from  such  connecting  carrier. —  Louisville  &  N.  B.  Co.  v.  Central  Stock- 
yards Co.,  30  Ky.  L.  E.  18,  97  S.  W.  778. 

A  statute  requiring  ample  facilities  for  transfer  of  cars,  etc.,  at  inter- 
sections does  not  apply  to  crossings  of  private  tracks. —  State  v.  Willmar 
&  S.  F.  B.  Co.,  88  Minn.  448,  93  N.  W.  112. 

[24]  Meaning  of  term  "  transfer  of  freight,  passengers  or  ex- 
press  matter." 

The  term  "  transfer  of  freight,  passengers  or  express  matter "  from 
one  carrier  to  another  includes  the  transfer  of  cars  from  one  road  to 
another,  as  well  as  the  transfer  of  freight  or  passengers  from  the  cars 
of  one  road  to  the  cars  of  another. —  Council  Bluffs  v.  E.  C.  St.  J.  <& 
C.  B.  B.  Co.,  46  Iowa,  338. 

[25]    Routing  of  goods  by  initial  carrier. 

Beservation  iy  carrier  of  right  to  route  goods, —  see  ante,  §  28,  note 

[28]. 
Bouting  of  goods  as  undue  prejudice  against  shipper, —  see  ante,  §  32, 

note  [21]. 

While  it  is  the  general  duty  of  a  carrier  to  forward  goods  by  the 
usual  and  most  direct  route,  the  carrier  may,  in  case  of  necessity,  resort 
to  such  other  reasonably  direct  route  as  is  available  under  existing 
conditions  to  carry  the  freight  to  its  destination. —  Empire  State  Cattle 
Co.  V.  A.  T.  &  S.  F.  B.  Co.,  210  U.  S.  1,  28  Sup.  Ct.  E. 
(U.  S.)   607,  affg.  s.  c.  147  Fed.  457. 

At  common  law  a  carrier  is  not  bound  to  carry  beyond  its  own  lines; 
if  it  contracts  to  carry  beyond  that,  it  may,  in  the  absence  of  statutory 
regulations,  choose  the  routes  it  will  use  in  so  doing. — Atchison,  T.  & 
8.  F.  B.  Co.  V.  D.  &  N.  0.  B.  Co.,  110  IT.  S.  667,  4  Sup.  Ct.  E. 
(U.  S.)  185,  revg.  13  Fed.  546. 

[26]    Goods  to  be  for-nrarded  in  order  of  receipt. 

In  the  forwarding  of  freight  received  from  connecting  lines  it  is  proper 
that  cars  should  be  forwarded  as  far  as  practicable  in  the  order  of  their 
receipt,  so  that  there  should  be  no  unreasonable  discrimination  or  prefer- 
ence which  might  be  avoided. —  Daish  v.  Cleveland,  A.  &  C.  B.  Co.,  9 
Inters.  Com.  E.  513. 
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[27]    DiTiilon  of  joint  rates. 

The  necessities  of  carriers  often  demand,  and  traffic  conditions  fre- 
quently warrant  them  in  exacting,  a  share  of  through  rates  which  gives 
them  more  per  mile  than  that  which  results  to  a  connecting  carrier  from 
the  division  accepted  by  it. —  Gustin  v.  A.  T.  ,&  8.  F.  B.  Co.,  8  Inters. 
Com.  E.  277. 

[28]    Amount  of  charges. 

Two  lines  which  are  in  fact  one  railroad  may  not  charge  for  a  IhrougH 
haul  over  their  roads  as  if  each  were  a  separate  line. —  Missouri  Pac.  B. 
Co.  V.  Kuthman,  2  Tex.  Ct.  of  App.  Civ.  Cases,  §  465. 

[29]    Bight  to  recover  damages. 

Connecting  carrier  discriminated  against  may  sue  at  law  and  recover 
damages. —  Biglee  Packet  Co.  v.  Mohile  &  0.  B.  Co.,  60  Fed.  545. 

Where  two  carriers  at  the  same  point  of  connection  with  a  third  are 
charged  different  rates  by  the  latter  for  forwarding  their  freight,  the  one 
discriminated  against  may  recover  damages. —  Samuels  v.  L.  ,c&  N.  B. 
Co.,  31  Fed.  57. 

[30]    Injunctions  against  discriminations. 

Where  a  labor  boycott  has  been  declared  against  a  railroad,  and  con- 
necting carriers  are  refusing,  or  seemingly  about  to  refuse,  to  afford 
equal  facilities  to  the  boycotted  road,  in  violation  of  Interst.  Com.  Act, 
§  3,  they  may  be  compelled  by  injunction  to  afford  equal  facilities. — 
Toledo,  A.  A.  &  N.  M.  B.  Co.  v.  Pa.  Co.,  54  Fed.  746,  19  L.  E.  A.  395. 

The  courts  will  enforce  by  mandatory  injunction  the  receiving  of 
freights  and  passengers  from  connecting  lines,  as  required  by  Interstate 
Commerce  Act  and  laws  of  Iowa.  A  strike  on  the  plaintiff's  road  and 
the  fact  that  such  receiving  would  cause  a  strike  on  the  defendant's  road 
in  no  defense.—  Chicago,  B.  &  Q.  B.  Go.  v.  Burl.  C.  B.  &  N.  B.  Co.,  34 
Fed.  481. 

The  L.  &  N.  E.  Co.  refused  to  transfer  shipments  of  live  stock  to  the 
line  of  the  Southern  E.  Co.  at  their  points  of  physical  connection,  and 
when  stock  was  so  billed  it  delivered  the  same  at  a  stockyard  on  its  own 
line. —  Held,  that  an  owner  of  a  stockyard  on  the  line  of  the  Southern 
E.  Co.,  whose  business  was  injured  by  this  practice,  could  maintain  an 
action  to  enjoin  such  discrimination. —  Louisville  &  N.  B.  Co.  v.  Central 
StocTc yards  Co.,  30  Ky.  L.  E.  18,  97  S.  W.  778. 

[31]    Liability  of  carrier  as  to  throngh  transportation  of  passeu" 
gers. 

If  a  carrier  sells  tickets  over  a  connecting  line,  assuming  to  secure 
accommodations  thereon,  it  is  liable  for  the  failure  of  such  connecting 
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line  to  furnish  proper  accommodations,  notwithstanding  that  by  notice 
printed  on  its  tickets  it  claims  to  act  only  as  agent  and  not  to  be  liable 
beyond  its  own  line. —  Bussman  v.  Western  Transit  Co.,  9  Misc.  (N.  T.) 
410,  29  N.  Y.  Supp.  1060. 

A  street  railway  company  was  a  lessee  of  running  rights  over  the  tracks 
of  a  traction  company,  under  the  agreement  paying  the  latter  two  and  a 
half  cents  for  every  passenger  it  carried  over  the  latter's  lines. —  Held, 
that  this  did  not  create  a  joint  obligation  of  both  companies  for  the 
safe  carriage  of  the  street  railway  company's  passengers,  the  division 
of  fares  being  only  a  method  of  estimating  the  rental  to  be  paid  by  the 
lessee,  the  traction  company  remaining  in  the  sole  ownership  and  con- 
trol of  the  road. —  Bechman  v.  Meadville  &  C.  8.  St.  B.  Co.,  —  Pa.  — , 
67  Atl.  983. 

£32]    Actions  for  penalties. 

Penalties  and  forfeitures  for  failure  to  furnish  facilities  for  inter- 
change of  traffic  between  connecting  lines, —  see  post,  §  56. 

Refusal  to  accept  goods  from  a  connecting  carrier  may  be  an  unjust 
discrimination,  making  the  road  so  refusing  liable  to  penalties. —  Hous- 
ton &  T.  C.  B.  Co.  V.  Lone  Star  Salt  Co.,  19  Tex.  Civ.  App.  676,  48  S.  W. 
619. 

The  failure  of  connecting  carriers  to  have  the  state  commission  pre- 
scribe the  division  of  rates,  etc.,  between  them,  is  no  defense  in  a  suit 
by  a  shipper. —  Houston  &  T.  C.  B.  Co.  v.  Lone  Star  Salt  Co.,  19  Tex. 
Civ.  App.  676,  48  S.  "W.  619. 

{3t3]    Effect    of    traffic    agreement    on    necessity    for    consents    of 
abutting  oivners. 

A  traffic  agreement  was  entered  into  between  three  street  railroad 
companies  by  virtue  of  which  one  was  permitted  to  operate  over  the 
tracks  of  the  other  two  and  the  curve  connecting  such  tracks. —  Held, 
that  the  consents  of  property  owners  and  local  authorities  need  not  be 
obtained  before  the  said  company  could  so  operate. — %Kunz  v.  Brooklyn 
Heights  B.  Co.,  25  Misc.  (N.  Y.)  334,  54  N.  Y.  Supp.  187. 

[34]    Control  over  crossings  and  intersections. 

L.  1890,  ch.  565,  §  35,  confers  on  the  Board  of  Railroad  Commission- 
ers a  limited  power  to  determine  the  terms  on  which  one  railroad  shall 
cross  and  intersect  with  another. —  New  York,  L.  <&  W.  B.  Co.  v.  Erie 
B.  Co.,  31  App.  Div.  (N:  Y.).378,  52  N.  Y.  Supp.  318. 

[35]    What  constitutes  a  union  or  intersection. 

A  connection  between  a  srtreet  surface  railway  and  an  elevated  rail- 
road by  an  inclined  plane  is  not  a  joining  or  union  within  the  meaning 
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of  N.  Y.  E.  E.  L.,  §  i.—  Eldert  v.  L.  I.  Elect.  Co.,  28  App.  Div.  (N.  T.) 
451,  51  N.  Y.  Supp.  186;  affd.  without  opinion,  165  N.  Y.  651,  59 
N.  E.  1122. 

If  two  railroads  cross  each  other,  they  intersect,  even  though  not  at 
grade,  and  are  subject  to  the  same  regulation  as  though  they  crossed 
at  grade. — International  <&  O.  N.  B.  Co.  v.  B.  B.  Commission,  14  Tex. 
Ct.  E.  42,  89  S.  W.  961. 

A  Texas  act  provided  that  every  railroad  shall  furnish  sufficient 
accommodations  for  the  transportation  of  all  such  property  as  shall  be 
offered  for  transportation  at  the  place  of  starting  and  at  junctions 
with  other  roads,  failure  to  do  which  shall  subject  it  to  the  regulations 
of  the  Eailroad  Commission. —  Held,  this  conferred  on  the  Commission 
authority  to  compel  two  roads  crossing  not  at  grade  to  connect  their 
tracks. —  International  &  G.  N.  B.  Co.  v.  B.  B.  Commission,  14  Tex. 
Ct.  E.  42,  89  S.  W.  961. 

[36]    Whether  actual  crossing  necessary. 

N.  Y.  E.  E.  L.,  §  4,  subd.  5,  giving  any  railroad  the  right  to  "  cross, 
intersect,  join  or  unite  its  railroad"  with  any  other  railroad  before  con- 
structed, at  any  point  on  its  route,  is  not  limited  to  those  roads  whose 
lines  as  laid  out  shall  actually  cross  the  other  roads,  but  if  the  two  lines 
come  so  near  together  that  it  becomes  desirable  that  one  shall  join  or 
make  connections  with  the  other,  authority  is  given  to  do  so. —  Jen- 
nings v.  D.  L.  &  W.  B.  Co.,  103  App.  Div.  (N.  Y.)  164,  93  N.  Y.  Supp. 
374. 

The  provisions  of  statute  as  to  intersecting  and  connecting  roads  are 
not  exclusively  applicable  to  cases  where  the  routes  of  two  independent 
roads,  as  mapped  and  laid  out,  cross  and  intersect  each  other,  but  they 
were  designed  to  embrace  cases  where  the  public  interests  require  an 
interchange  of  freight  and  passengers  between  roads  whose  lines  are 
continuous,  or  so  near  each  other  in  villages  and  cities  that  the  public 
interests  require  that  the  roads  should  grant  facilities  for  the  inter- 
change of  cars,  freight  and  passengers — 'New  Yorh,  L.  &  ^Y.  B.  Co.  v. 
Erie  B.  Co.,  31  App.  Div.  (N.  Y.)  378,  52  N.  Y.  Supp.  318. 

[37]    Who  must  show  need  of  connections  at  points  of  intersec- 
tion. 

On  an  appeal  from  an  order  of  a  state  commission  to  build  a  con- 
necting switch  at  a  point  of  intersection,  the  burden  is  on  the  railroad 
to  show  that  such  a  connection  is  not  needed. —  Jacolson  v.  Wisconsin, 
M.  &  P.  B.  Co.,  71  Minn.  514,  74  N.  W.  893. 

[38]    Intersections  of  steam  and  electric  railroads. 

N.  Y.  E.  E.  L.,  §  12,  requiring  railroads  to  form  connections  at  points 
where    their    lines    are    intersected    by    any    new    railroad,    applies    to 
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intersections  of  steam  railroads  by  electric  street  railroads. —  Matter  of 
Stillwater  &  M.  St.  B.  Co.,  171  K  Y.  589,  64  N.  E.  511,  59  L.  R.  A. 
479,  revg.  s.  c.  72  App  Div.  (N.  Y.)  294,  76  N.  Y.  Supp.  68;  Buffalo,  B. 
&  L.  R.  Go.  V.  N.  Y.  L.  E.  &  W.  R.  Co.,  72  Hun  (N.  Y.),  583,  25  N. 
Y.  Supp.  265. 

An  electric  railway  intersecting  with  a  steam  railway  may  compel 
the  latter  to  receive  and  deliver  cars  and  freight  and  the  differences 
in  the  cars,  rate  of  speed,  etc.,  on  the  former  does  not  justify  the  latter 
in  refusing. —  Hudson  Valley  R.  Co.  v.  Boston  &  M.  B.  Co.,  45  Misc. 
(N.  Y.)  520,  92  K  Y.  Supp.  928;  affd.  106  App.  Div.  (N.  Y.)  375, 
94  N.  Y.  Supp.  545. 

The  N.  Y.  Board  of  Eailroad  Commissioners  has  power  to  determine 
what  proportion  of  the  expense  of  a  proposed  crossing  of  a  railroad 
and  street  railroad  shall  be  borne  by  the  street  railroad. —  Delaware, 
L.  &  W.  B.  Co.  V.  Syracuse,  L.  &  B.  B.  Co.,  28  Misc.  (N.  Y.)  456, 
59  N.  Y.  Supp.  1035;  affd.  43  App.  Div.  (N.  Y.)  621,  60  K  Y.  Supp.  386. 

N.  Y.  R.  R.  L.,  §  12,  relating  to  the  crossing  of  one  railroad  by 
another,  is  applicable  to  the  intersection  of  an  electric  trolley  line  and 
a  steam  railroad. —  Port  Richmond  R.  Co.  v.  Staten  I.  R.  Co.,  71  Hun 
(N.  Y.),  179,  24  N.  Y.  Supp.  566;  affd.  144  N.  Y.  445,  39  N.  E.  392. 

Where,  in  a  case  arising  under  N.  Y.  R.  R.  L.,  §  68,  an  electric  rail- 
way company  operating  on  a  highway,  makes  application  to  the  N.  Y. 
Public  Service  Commission  for  authority  to  cross  the  tracks  of  a  steam 
railroad  at  grade,  and  it  appears  that  the  traffic  on  the  highway  and 
on  the  two  lines  in  question  is  sufficient  to  make  the  proposed  crossing 
dangerous  and  that  the  danger  is  likely  to  increase  in  the  future,  the 
Commission  should  refuse  to  permit  such  a  crossing  until  the  petition- 
ing company  can  show  conclusively  that  full  consideration  has  been 
given  to  other  methods  of  crossing,  and  can  show  that  no  other  prac- 
ticable method  exists. —  Petition  of  the  International  R.  Co.  Decided 
by  the  N.  Y.  Public  Service  Commission  of  the  Second  District, 
Dec.  20,  1907. 
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to  authorize  less  charge  for  longer  than  for  shorter 
distance]. —  No  common  carrier,  subject  to  the  provisions  of 
this  act,  shall  charge  or  receive  any  greater  compensation  in  the 
aggregate  for  the  transportation  of  passengers  or  of  a  like  kind 
of  property,  under  substantially  similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a  longer  distance  over  the  same  line 
in  the  same  direction,  the  shorter  being  included  within  the  longer 


•  Words  in  brackets  are  not  a  part  of  section  beading  as  enacted. — Ed. 
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distance;  but  this  shall  not  be  construed  as  authorizing  any  such 
common  carrier  to  charge  and  receive  as  great  a  compensation  for 
a  shorter  as  for  a  longer  distance  or  haul.  Upon  application  of 
a  common  carrier  the  commission  may  by  order  authorize  it  to 
charge  less  for  longer  than  for  shorter  distances  for  the  transporta- 
tion of  passengers  or  property  in  special  cases  after  investigation 
by  the  commission,  but  the  order  must  specify  and  prescribe  the 
extent  to  which  the  common  carrier  making  such  application  is 
relieved  from  the  operation  of  this  section,  and  only  to  the  extent 
so  specified  and  prescribed  shall  any  common  carrier  be  relieved 
from  the  operation  and  requirements  of  this  section. 


For  practically  identical  provisions  of  Interstate   Commerce  Act, — 

see  Interest.  Com.  Act,  §  4,  post,  Appendix  B. 
Bates  shall  he  reasonable  in  themselves, —  see  ante,  §  26. 
Discriminations  in  rates,  in  general, —  see  ante,  §  31. 
Undue  preferences,  in  general, —  see  ante,  §  32. 
Power  of  the   Commission  to   correct  rates  which  violate  the  long 

and  short  haul  rule, —  see  post,  §  49. 
Penalties  and  forfeitures  for  making  a  lesser  charge  for  longer  than 

for  shorter  distances, —  see  post,  §  56. 
General  power  of  the  state   to  regulate  property  devoted  to  public 

use, —  see  ante,  §  1,  notes  [l]-[22]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes   [16]-[21]. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes   [23]- 

[40]. 
Purpose  of  regulative  acts, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[Y]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note 

[8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Power  of  Commission  to  determine  as  to  rates, —  see  post,  §  49,  notes 

[6]-[12].  

[1]    Purpose  of  long  and  short  haul  section. 

The  long  and  short  haul  section  of  the  Interstate  Commerce  Act 
was  intended  to  break  up  the  basing-point,  or  distributing-point,  system 
of  rate-making. —  Raworth  v.  No.  Pac.  R.  Co.,  2  Interst.  Com.  E.  614, 
3  Interst.  Com.  E.  85Y,  5  I.  C.  C.  E.  234. 

Natural  commercial  advantages  resulting  from  location  were  in- 
tended to  be  maintained  and  promoted,  not  destroyed  or  neutralized, 
by  the  long  and  short  haul  rule  of  the  Interstate  Commerce  Act. — 
Baworth  v.  No.  Pac.  R.  Co.,  2  Interst.  Com.  E.  614,  3  Interst.  Com.  E. 
857,  5  I.  0.  C.  E.  234. 
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[2]    Scope  and  application  of  section. 

The  long  and  short  haul  clause  applies  to  a  through  route  over  con- 
necting lines. — •  Cincinnati,  N.  0.  &  T.  P.  B.  Co.  v.  Interst.  Com.  Com- 
mission, 162  U.  S.  184,  16  Sup.  Ct.  E.  (U.  S.)  700. 

Interst.  Com.  Act,  §  4,  is  based  on  distance  and  relates  to  the  actual 
transportation  charges,  and  not  to  demurrage  charges,  which  are  in 
the  nature  of  charges  for  storage  in  the  cars  of  the  carrier. —  Pennsyl- 
■vania  Millers'  Assn.  v.  Phila.  &  R.  R.  Co.,  8  Inters.  Com.  E.  531. 

The  long  and  short  haul  clause  does  not  apply  unless  the  lesser  is 
included  within  the  longer  distance. —  Louisville  &  N.  R.  Co.  v.  Walker, 
110  Ky.  961,  23  Ky.  L.  E.  453,  63  S.  W.  20. 

13]    What  constitutes  a  "  line." 

Under  Interst.  Com.  Act,  §  4,  there  is  a  clear  distinction  between 
"  railroad  "  and  "  line.''  Two  carriers  may  use  the  same  "  road,"  but 
■each  has  its  separate  "line."  Joint  use  of  the  same  trackage  by  lease 
or  otherwise,  does  not  constitute  the  same  "  line." —  Interst.  Com. 
Commission  V.  C.  N.  0.  &  T.  P.  R.  Co.,  56  Fed.  925. 

The  word  "  line  "  in  the  long  and  short  haul  clause  of  the  Interstate 
Commerce  Act  means  a  physical  line,  and  not  a  mere  business  arrange- 
ment.—  Daniels  v.  Ch.  R.  I.  &  P.  R.  Co.,  6  Inters.  Com.  E.  458 ;  Boston 
&  A.  R.  Co.  V.  Boston  &  L.  R.  Co.,  1  Inters.  Com.  E.  291,  400,  500, 
1  I.  C.  C.  E.  158 

The  physical  connection  of  two  roads  which  unite  in  carrying  traffic 
under  joint  tariffs,  constitutes  an  extended  "  line  "  of  which  each  road 
forms  a  part. —  Daniels  v.  Ch.  R.  I.  &  R.  P.  R.  Co.,  6  Inters.  Com. 
E.  458. 

£4]    Common-Iaxr  rnle. 

Unless  prohibited  by  law,  a  carrier  may  charge  higher  fares  to  way 
stations  than  their  proportion  of  the  distance. —  State  V.  Overton,  24 
N.  J.  L.  433. 

At  common  law,  a  carrier  might  discriminate  in  favor  of  longer 
distances. —  Hersh  v.  Northern  Central  R.  Co.,  74  Pa.  182. 

£5]    Duty   of   carrier   under   statutory  provisions. 

Meaning  of  term  "rate," — see  ante,  §  26,  note  [26]. 
Duty  to  charge  rates  reasonable  in  themselves, —  see  ante,  §  26,  note 
[29]. 

A  carrier  cannot  utilize  intermediate  points  as  prey  on  which  to 
nourish  its  terminals. —  Gustin  v.  Burl.  &  M.  R.  Co.,  8  Inters.  Com. 
E.  481. 
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Denying  equal  through  rates  to  intermediate  stations  and  exacting 
higher  rates  therefrom,  is  unlawful. —  Chicago  F.  P.  Cov.  Go.  v.  Ch.  & 
N.  W.  B.  Co.,  8  Inters.  Com.  K.  316. 

Carrier  making  low  export  rates  must  treat  intermediate  localities 
alike  as  to  such  rates  and  not  violate  the  long  and  short  haul  rule. — 
Board  of  B.  B.  Comrs.  v.  A.  T.  &  8.  F.  B.  Co.,  8  Inters.  Com.  E.  304. 

In  the  application  of  export  rates,  intermediate  territory  should  not 
be  discriminated  against.  In  no  case  should  the  rate  from  the  more 
distant  point  to  the  seaboard  be  less  than  that  from  intermediate  points 
on  the  same  line. —  Export  &  Domestic  Bates,  8  Inters.  Com.  E.  214. 

Whatever  line  participates  in  a  low  export  rate  must  make  a  corre- 
sponding rate  on  similar  traffic  from  intermediate  points  on  its  line. — 
Export  &  Domestic  Bates,  8  Inters.  Com.  E.  214. 

It  is  proper  for  a  carrier,  within  reasonable  limits,  to  accept  less 
per  ton  per  mile  upon  long  hauls  than  upon  short  ones,  and  to  widen 
the  disparity  between  such  rates  as  the  difference  in  distance  increases. 
—  Colorado  F.  &  I.  Co.  v.  8o.  Pac.  Co.,  6  Inters.  Com.  E.  488. 

Competitive  passenger  rates  cannot  be  reduced,  under  Interst.  Com. 
Act,  §  4,  without  reducing  intermediate  rates. —  In  re  Passenger 
Tariffs  .&  Bate  Wars,  2  Inters.  Com.  E.  340,  2  I.  C.  C.  E.  513. 

[6]    Froliibited  acts   also  an  unjust  discrimination. 

Unjustified  departures  from  the  long  and  short  haul  rule  constitute 
undue  prejudice  to  the  intermediate  locality  and  shippers  and  traffic 
therefrom. —  Violation  of  Act  to  Beg.  Commerce  hy  St.  L.  &  S.  F.  B. 
Co.,  8  Inters.  Com.  E.  290. 

A  greater  charge  for  a  shorter  than  a  longer  haul  is  an  unreasonable 
charge  and  an  unlawful  discrimination,  as  well  as  a  violation  of  the 
long  and  short  haul  rule. —  Phillips  Co.  v.  L.  &  N.  B.  Co.,  8  Inters. 
Com.  E.  93. 

The  exaction,  without  lawful  excuse  of  a  greater  compensation  in 
the  aggregate  for  the  shorter  than  the  longer  haul  over  the  same 
line  in  the  same  direction,  the  shorter  being  included  in  the  longer, 
forbidden  by  Inters.  Com.  Act,  §  4,  is  only  a  form  of  unjust  discrimi- 
nation or  undue  preference,  to  which  Congress  desired  to  call  particular 
attention  because  of  its  prevalence  in  certain  sections  of  the  country. — 
McClelen  v.  8o.  B.  Co.,  6  Inters.  Com.  E.  588. 

The  provisions  of  the  Interstate  Commerce  Act  forbidding  unjust 
discriminations,  etc.,  apply  even  where  a  departure  from  the  long  and 
short  haul  rule  of  the  act  is  justified,  if  the  disparity  is  so  great  as  to 
amount  to  discrimination. —  Baworth  V.  No.  Pac.  B.  Co.,  2  Inters.  Com. 
E.  614,  3  Inters.  Com.  E.  857,  5  I.  C.  C.  E.  234. 
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[7]   Violation    a  question  of  fact. 

Whether  given  rates  violate  provisions  of  the  Interstate  Commerce 
Act  is  a  question  of  fact. —  Export  &  Domestic  Bates,  8  Inters.  Com. 
E.  214. 

[8]    No   definite   rule. 

It  is  impossible  to  apply,  any  definite  rule  to  the  solution  of  any 
question  arising  under  Interst.  Com.  Act,  §  4. — Danville  v.  8o.  B.  Co., 
8  Inters.  Com.  R.  409. 

19]    Validity  of  statutes. 

The  provision  of  the  Constitution  of  Kentucky  that  a  railroad  shSU 
not  charge  more  for  a  longer  than  shorter  haul,  the  shorter  distance 
being  included  within  the  longer,  in  so  far  as  it  applies  to  a  long  haul 
from  a  place  without  to  a  place  within  the  state,  and  a  shorter  haul 
on  the  same  line  between  points  wholly  within  the  state,  is  invalid  as 
an  interference  with  interstate  commerce. —  Louisville  &  N.  B.  Co. 
v.  Eubank,  184  U.  S.  27,  22  Sup.  Ct.  E.  (U.  S.)  277. 

The  statute  of  Illinois  as  to  compensation  of  carriers  for  long  and 
short  hauls  construed  by  the  state  court  to  apply  to  commerce  between 
points  within  and  points  without  the  state  in  so  far  as  the  transporta- 
tion was  within  the  state,  is  unconstitutional  to  the  extent  to  which 
it  applies  to  such  interstate  commerce. —  Waha^h,  St.  L.  &  P.  B.  Go.  v. 
Illinois,  118  U.  S.  557,  7  Sup.  Ct.  E.  4,  revg.  s.  c.  105  111.  236. 

An  act  prohibiting  a  carrier  from  charging  for  transportation  for 
any  specific  distance  a  greater  sum  than  it  charges  for  a  greater  dis- 
tance, is  valid. —  Chicago,  B.  &  Q.  B.  Co.  v.  Anderson,  72  Neb.  856, 
101  N.  W.  1019. 

[10]    Relief  from  long  and  short  haul  rule  —  Constitutionality  of 
provision. 

It  is  constitutional  to  vest  a  state  railroad  commission  with  power 
to  permit  roads  to  charge  less  for  a  longer  than  for  a  shorter  distance. — 
Louisville  &  N.  B.  Co.  v.  Commonwealth,  106  Ky.  633,  21  Ky.  L.  E. 
232,  51  S.  W.  164,  1012. 

[11]    Extent  of  power  of  commission. 

There  seems  to  be  no  limitation  on  the  power  of  the  Interstate  Com- 
merce Commission  to  grant  relief  from  the  long  and  short  haul  rule, 
when,  after  investigation,  the  Commission  is  satisfied  that  the  interests 
of  commerce  and  common  fairness  to  the  railroads  advise  that 
such  permission  be  granted. —  Bailroad  Commission  of  Ga.  v.  Clyde 
iSs.  Co.,  4  Inters.  Com.  E.  120,  5  I.  C.  C.  E.  326. 
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[12]    VThen  relief  will  be  granted. 

The  Interstate  Commerce  Commission  will  not  relieve  a  carrier  from 
the  long  and  short  haul  section  except  upon  a  verified  petition  and 
after  investigation  into  the  facts. —  In  re  Southern  Pac.  B.  Co.,  1 
Inters.  Com.  E.  16,  1  I.  C.  C.  E.  6. 

The  Interstate  Commerce  Commission  will  not  grant,  ex  parte  and 
in  advance,  relief  from  the  long  and  short  haul  section,  but  will 
require  the  carrier  to  take  the  initiative  and  fix  the  rates,  and  then 
will  decide  on  their  justice  when  complaint  is  made. —  In  re  Louisville 
&  N.  B.  Co.,  1  Inters.  Com.  E.  16,  278,  1  I.  C.  C.  E.  31. 

[131    Matters  irliich  may  be  considered. 

Standards  of  comparison, —  see  post,  note  [22]. 

Matters  justifying  departure  from  long  and  short  haul  rule, —  see 
post,  notes  [24] -[35]. 

On  an  application  by  a  carrier  for  relief  from  the  long  and  short 
haul  rule,  he  may  present  every  material  reason  for  an  order  granting 
the  permission. —  Bailroad  Commission  of  Ga.  v.  Clyde  Ss.  Co.,  4 
Inters.  Com.  E.  120,  5  I.  C.  C.  E.  326. 

[14]    .^—>  Whether  application  for  relief  must  be  made  in  advance 
of  charging  rates. 

Where  a  violation  of  the  long  and  short  haul  section  of  the  Inter- 
state Commerce  Act  is  complained  of,  competition  which  is  controlling 
on  traffic  and  rates  produces  of  itself  the  dissimilarity  of  circumstances 
and  conditions,  and  the  carrier  has  a  right  of  his  own  motion  to  take 
it  into  account  in  fixing  rates  to  the  competitive  point.  Belief  from  the 
section  arises  from  the  law  and  not  the  discretion  of  the  Commission. — 
East  Tenn.  V.  &  G.  B.  Co.  v.  Interst.  Com.  Commission,  181  U.  S.  11, 
21  Sup.  Ct.  E.  (U.  S.)  516,  revg.  s.  o.  99  Fed.  53. 

The  provision  of  the  Interstate  Commerce  Act,  §  4,  authorizing  a  car- 
rier to  apply  to  the  Interstate  Commerce  Commission  for  leave  to 
charge  a  less  rate  for  a  longer  than  a  shorter  haul,  does  not  make  it 
unlawful  per  se  for  the  carrier  to  charge  such  less  rate  with- 
out first  applying  to  the  Commission.  It  may  put  the  rate  in  force 
and  when  challenged  in  the  courts  or  before  the  Commission,  may  show 
the  justifying  circumstances. —  Detroit,  G.  E.  &  M.  B.  Co.  v.  Interst. 
Com.  Commission,  Y4  Fed.  803,  revg.  s.  c.  57  Fed.  1005;  affd.  167  U.  S. 
633,  17  Sup.  Ct.  E.  (U.  S.)  986. 

It  is  not  necessary  for  a  carrier  to  apply  to  the  Interstate  Commerce 
Commission  for  relief  from  Interst.  Com.  Act,  §  4,  when  the  circum- 
stances and  conditions  are  substantially  dissimilar,  since  the  carrier, 
in  acting  upon  them,  would  commit  no  breach  of  the  law,  though  it 
would  be  responsible  in  case  it  were  found  that  the  circumstances  and 
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conditions  were  misconceived  or  misjudged. —  Inierst.  Oom.  Commission 
V.  0.  N.  0.  &  T.  P.  B.  Co.,  56  Fed.  925. 

To  authorize  a  greater  charge  for  a  shorter  than  a  longer  haul,  under 
Interst.  Com.  Act,  §  4,  it  is  not  necessary  that  the  carrier  should  first 
obtain  permission  from  the  Commission.  It  is  enough  if  the  "  cir- 
cumstances and  conditions "  are  not  in  fact  "  substantially  similar." 
The  carrier  may  determine  this  at  his  own  risk,  subject  to  liability 
for  violating  the  Act,  if  the  Commission  and  the  court  do  not,  upon 
inquiry,  sustain  his  view. —  Inierst.  Com.  Commission  v.  A.  T.  &  8.  F. 
B.  Co.,  50  Fed.  295;  appeal  dismissed,  81  Fed.  1005,  149  U.  S.  264,  13 
Sup.  Ct.  E.  (U.  S.)  837. 

[15]    Facts  of  each  case  to  control. 

Upon  applications  by  carriers  to  be  relieved  from  the  application 
of  the  long  and  short  haul  clause,  the  Interstate  Commerce  Commission 
must  determine  each  case  upon  its  own  facts  and  special  circum- 
stances.—  Petition  of  Cincinnati,  H.  &  D.  B.  Co.,  6  Inters.  Com. 
E.  323. 

[16]    Facts   justifying  relief  by   commission. 

The  Interstate  Commerce  Commission,  may  grant  relief  from  the 
long  and  short  haul  rule  to  enable  a  carrier  to  meet,  at  competitive 
points,  the  rates  and  facilities  offered  by  a  carrier  not  under  the  Com- 
mission's jurisdiction. —  Matter  of  Application  of  A.,  T.  d  8.  F.  R. 
Co.,  7  Inters.  Com.  R.  593. 

[17]    Effect  of  exoneration. 

Permission  or  exoneration  by  a  state  commission,  under  the  long 
and  short  haul  section  of  the  Kentucky  statute,  can  have  no  retroactive 
eSect.— Louisville  &  N.  B.  Co.  v.  Van  Cleave,  110  Ky.  968,  23  Ky. 
L.  E.  479,  63  S.  W.  22. 

[18]    —  Revieiv   of  action   of   commission. 

Under  the  statute  of  Kentucky,  authorizing  the  railroad  commission 
to  permit,  in  special  cases,  the  charging  of  less  for  a  long  than  a 
short  haul  and  to  prescribe  the  extent  to  which  the  carrier  may  be 
relieved  from  the  provisions  of  the  long  and  short  haul  section,  the 
courts  cannot  revise  an  order  of  the  commission  refusing  an  applica- 
tion by  a  carrier  to  be  allowed  to  charge  less  for  a  long  than  for  a 
short  haul. —  Louisville  &  N.  B.  Co.  v.  Commonwealth,  104  Ky.  226, 
20  Ky.  L.  E.  1380,  47  S.  W.  598,  43  L.  E.  A.  541. 

[19]    Proceedings  before  commission  where  violation  is  alleged. 

If  the  pleadings  show  a  departure  from  the  long  and  short  haul  rule, 
an  order  will  be  Issued  against  such  violation  of  the  Interstate  Com- 
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merce  Act,  unless  the  carrier  affirmatively  justifies  the  rates  com- 
plained of. — Violation  of  Act  to  Reg.  Commerce  hy  St.  L.  &  8.  F.  B. 
Co.,  8  Inters.  Com.  E.  290. 

Where  the  Interstate  Commerce  Commission  finds  that  a  carrier  has 
been  charging  rates  which  violate  the  long  and  short  haul  rule,  it  may 
make  an  order  requiring  the  carrier  to  desist  from  such  charges  and 
then  suspend  the  order  to  enable  the  carrier  to  apply  for  relief  under 
the  proviso  clause  of  Interst.  Com.  Act,  §  4. —  Board  of  Trade  of  Chat- 
tanooga V.  E.  Tenn.  V.  &  G.  R.  Co.,  2  Inters.  Com.  E.  798,  3  Inters. 
Com.  E.  106,  213,  5  I.  C.  C.  E.  546. 

Where  a  violation  of  the  long  and  short  haul  is  alleged,  and  the  car- 
rier pleads  justification,  it  must  in  its  answer  set  forth  clearly  and 
in  detail  the  facts  and  circumstances  relied  on  by  it  as  constituting 
justification. —  Raworth  v.  No.  Pac.  R.  Co.,  2  Inters.  Com.  E.  614,  3 
Inters.  Com.  E.  857,  5  I.  C.  C.  E.  234. 

When  a  carrier  is  called  on  to  justify  rate  sheets,  which  make  a 
greater  charge  for  a  lesser  than  a  longer  distance,  notice  of  such  hear- 
ing should  be  published,  so  that  the  public  and  competing  carriers 
may  be  heard. —  In  re  Chicago,  St.  P.  &  K.  C.  R.  Co.,  2  Inters.  Com. 
E.  55,  137,  2  I.  C.  C.  E.  231. 

[20]    Inference   arising   from   disparity  Betiveen  rates. 

Where  the  disparity  between  long  and  short  distance  charges  is  very 
great,  the  inference  is  irresistible  that  the  lesser  rate  must  be  un- 
remunerative  on  any  theory,  or  else  the  larger  rate  gives  an  unwar- 
ranted return  for  the  service  rendered. —  Board  of  Trade  of  Chattanooga 
v.  E.  Tenn.  V.  &  G.  R.  Co.,  2  Inters.  Com.  E.  798,  3  Inters.  Com.  E. 
106,  213,  5  I.  C.  C.  E.  546. 

[21]    Interests  to  be  considered  in  determining  reasonableness  of 
greater  charge. 

In  deciding  whether  rates  and  charges  made  low  in  order  to  secure  for- 
eign freight  which  would  otherwise  move  by  other  competing  routes, 
are  not  imjust  and  discriminative,  the  fair  interests  of  the  carriers,  as 
well  as  the  welfare  of  the  community  which  is  to  receive  and  consume  the 
commodities  are  to  be  considered. —  Interst.  Com.  Commission  v.  So.  R. 
Co.,  105  Fed.  703. 

[22]    Standards  of  comparison. 

A  joint  through  rate  is  not  the  basis  for  determining  whether  a  local 
rate  of  a  carrier  is  a  violation  of  the  long  and  short  haul  clause  of  Inter- 
state Commerce  Act.—  U.  8.  v.  Mellen,  53  Fed.  229. 

Where  two  carriers  establish  a  through  tariff  over  their  connecting 
lines,  the  through  tariS  is  not  the  standard  by  which  the  separate  tariff 
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of  either  company  is  to  be  measured  in  determining  wliether  such 
separate  tarig  of  either  company  violates  Interst.  Com.  Act,  §  4. — 
Chicago  &  N.  W.  B.  Co.  v.  Oshorne,  52  Fed.  912,  revg.  s.  c.  48  Fed  49 ; 
certiorari  denied,  146  U.  S.  354,  13  Sup.  Ct.  E.  (U.  S.)  281. 

To  hold  that,  after  substantial  dissimilarity  of  circumstances  and  con- 
ditions has  been  shown,  the  longer  distance  rate  cannot  in  any  case  or  to 
any  extent  be  considered  by  way  of  comparison  in  determining  whether 
or  not  the  shorter  distance  rate  is  unreasonable  or  unduly  prejudicial, 
particularly  when  competition  and  other  compulsory  conditions  are 
found  not  to  justify  the  whole  disparity  between  the  shorter  and  longer 
distance  rates,  would  be  to  reject  a  most  appropriate  and  necessary  test 
of  the  reasonableness  and  justice  of  railway  charges. —  Marten  V.  L.  & 
N.  R.  Co.,  9  Inters.  Com.  E.  581. 

When  water  competition  permits  the  establishment  of  classifications 
and  rates  below  the  rates  fixed  to  non-competitive  points,  such  rates, 
while  possessing  value  as  standards  of  comparison,  are  not  always  con- 
clusive in  fixing  rates  to  intermediate  points. —  Shippers'  Union  v.  A.  T. 
&  8.  F.  R.  Co.,  9  Inters.  Com.  E.  250. 

[23]    Burden  of  justifying  charge. 

Where  a  greater  rate  is  charged  for  a  shorter  than  for  a  longer  con- 
current haul,  the  burden  of  showing  the  dissimilar  circumstances  and 
conditions  to  justify  such  charge,  is  on  the  carrier. —  Behlmer  v.  L.  & 
N.  R.  Co.,  83  Fed.  898,  revg.  s.  c.  71  Fed.  835;  revd.  on  other  grounds, 
175  U.  S.  648,  20  Sup.  Ct.  R.  (U.  S.)  209. 

The  carrier  must  affirmatively  and  clearly  justify  its  departure  from 
the  long  and  short  haul  rule. —  Phillips  Co.  v.  L.  &  N.  R.  Co.,  8  Inters. 
Com.  R.  93. 

Where  substantial  dissimilarity  of  conditions  and  circumstances  is  set 
up  by  carriers  in  justification  of  departures  from  the  long  and  short  haul 
clause  of  the  Interstate  Commerce  Act,  the  burden  is  upon  them  to  estab- 
lish such  dissimilarity. —  Board  of  Trade  v.  Ala.  Mid.  R.  Co.,  6  Inters. 
Com.  E.  1. 

Where  a  carrier  alleged  to  have  violated  the  long  and  short  haul  rule 
of  the  Interstate  Commerce  Act,  pleads  justification  in  answering  the 
complaint,  it  is  bound  by  its  pleading  and  must  affirmatively  show  that 
the  conditions  and  circumstances  are  in  fact  substantially  dissimilar. — ■ 
Railroad  Commission  of  Ga.  v.  Clyde  8s.  Co.,  4  Inters.  Com.  E.  120,  5 
I.  C.  C.  E.  326. 

The  burden  of  proof  of  justifying  a  greater  charge  for  a  lesser  than  a 
longer  distance  is  on  the  carrier. —  8partanshurg  Bd.  of  Trade  v.  Rich- 
mond &  D.  R.  Co.,  2  Inters.  Com.  E.  15,  193,  2  I.  C.  C.  E.  304. 
13 
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[24]    Dissimilar  circTunstances  and  conditions  as  justification  —  In 
general. 

Whether  the  circumstances  and  conditions  of  carriage  have  been  sub- 
stantially similar  or  otherwise,  are  questions  of  fact  depending  on  the 
matters  proved  in  each  case. —  Interst.  Com.  Commission  v.  Ala.  Mid. 
R.  Co.,  168  IT.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed.  715, 
69  Fed.  227;  Missouri  Pac.  R.  Co.  v.  Tex.  .&  P.  R.  Co.,  31  Fed.  862,  4 
Inters.  Com.  E.  434;  Phillips  Co.  v.  L.  &  N.  R.  Co.,  8  Inters.  Com.  E.  93. 

It  cannot  be  said  that  under  no  circumstances  and  condition  would 
it  be  lawful  for  a  carrier  to  charge  more  for  a  shorter  than  a  longer  dis- 
tance, but  it  is  for  the  tribunal  appointed  to  enforce  the  provisions  of  the 
statute  to  consider  whether  the  existing  circumstances  and  conditions 
were  or  were  not  substantially  similar. —  Cincinnati,  N.  0.  &  T.  P.  B. 
Co.  v.  Interst.  Com.  Commission,  162  U.  S.  184,  16  Sup.  Ct.  E.  (U.  S.) 
700. 

Substantially  dissimilar  circumstances  and  conditions  justify  a  viola- 
tion of  Interst.  Com.  Act,  §  4,  relative  to  rates  for  long  and  short  hauls. — 
Interst.  Com.  Commission  v.  Western  &  A.  R.  Co.,  88  Fed.  186;  aSd.  93 
Fed.  83;  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  69  Fed.  227; 
affd.  74  Fed.  715,  168  IT.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45. 

It  is  for  the  courts  to  say  what  are  "  substantially  similar  circum- 
stances and  conditions  "  in  any  given  case. —  Interst.  Com.  Commission 
V.  Ala.  Mid.  R.  Co.,  69  Fed.  227;  affd.  74  Fed.  715,  168  U.  S.  144,  18 
Sup.  Ct.  E.  (U.  S.)  45. 

Where  there  is  doubt  in  interpreting  Interst.  Com.  Act,  §  4,  whether 
the  conditions  are  substantially  similar,  or  where  it  is  difficult  to  point 
out  clearly  the  circTimstance  or  condition  which  produces  dissimilarity, 
the  doubt  should  be  resolved  in  favor  of  the  object  of  the  law. —  Missouri 
Pac.  R.  Co.  V.  T.  &  P.  R.  Co.,  31  Fed.  862. 

Facts  held  to  justify  violation  of  the  long  and  short  haul  clause  of  the 
Interstate  Commerce  Act. —  Pratt  Lumber  Co.  v.  Ch.  I.  &  L.  R.  Co.,  10 
Inters.  Com.  E.  29. 

In  a  case  involving  shorter  distance  charges  higher  than  those  to  or 
from  longer  distance  points,  the  carrier  cannot  rightfully  claim  justifica- 
tion for  greater  dissimilarity  in  rates  than  may  be  indicated  by  ascer- 
tained dissimilarity  in  circumstances  and  conditions. —  Marten  v.  L.  & 
N.  R.  Co.,  9  Inters.  Com.  E.  581. 

A  railroad  engaged  in  through  transportation  cannot  call  itself  merely 
a  local  carrier  from  the  intermediate  point,  and  thereby  justify  a  greater 
charge  for  the  lesser  distance. —  Violations  of  Act  to  Reg.  Commerce  hy 
St.  L.  &  8.  F.  R.  Co.,  8  Inters.  Com.  E.  290. 

Open  or  secret  rebating  or  rate-cutting  do  not  create  dissimilarity  of 
conditions,  under  long  and  short  haul  section. —  In  re  Atchison,  T.  & 
8.  F.  R.  Co.,  7  Inters.  Com.  E.  61. 
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The  rule  expressed  by  Interst.  Com.  Act,  §  4,  is  not  rendered  inoperative 
by  the  existence  at  one  point  of  converging  lines  subject  to  the  Act,  for 
the  law  applies  to  each  of  those  lines,  and  neither  can  put  in  rates  to  that 
point  which  are  lower  than  shorter  distance  charges  on  its  lines  until 
it  has  obtained  permission  from  the  regulating  authorities  so  to  do.  The 
principle  applies  both  to  lines  between  the  same  points  and  to  lines 
reaching  the  same  destination  from  different  points  of  consignment. — 
Gerhe  Brew.  Co.  v.  L.  &  N.  JR.  Co.,  3  Inters.  Com.  E.  681,  4  Inters.  Com. 
E.  461,  5  I.  C.  C.  E.  596. 

That  the  short  haul  is  of  way  traffic  and  the  long  haul  is  not,  does  not 
justify  a  greater  charge  for  the  lesser  distance. —  In  re  Louisville  &  N. 
R.  Co.,  1  Inters.  Com.  E.  16,  278,  1  I.  C.  C.  E.  31. 

[25]    Difference  in  bnlk  or  valne. 

A  difference  in  the  bulk  and  value  of  lumber  does  not  justify  a  greater 
charge  for  a  shorter  than  a  longer  haul,  when  the  published  rate  sheet 
of  the  carrier  puts  the  lumber  in  the  same  class  and  at  the  same  rate. — 
James  v.  E.  Tenn.  V.  &  G.  B.  Co.,  2  Inters.  Com.  E.  436,  490,  609,  3 
I.  C.  0.  E.  225. 

[26]    Cost  and  espense  of  carrying. 

Differences  in  the  cost  of  delivery  of  the  freight  to  the  carrier  for 
transportation  do  not  justify  departures  from  the  long  and  short  haul 
rule  of  the  Interstate  Commerce  Act. —  Chicago  F.  P.  Cov.  Co.  v.  Ch. 
&  N.  W.  B.  Co.,  8  Inters.  Com.  E.  316. 

Terminal  charges  and  similar  expenses  not  dependent  on  the  distance 
freight  is  carried,  sometimes  justify  a  greater  proportionate  charge  for 
a  lesser  distance. —  Coxe  Bros.  v.  Lehigh  V.  B.  Co.,  2  Inters.  Com.  E. 
195,  229,  3  Inters.  Com.  E.  460,  4  I.  C.  C.  E.  535. 

That  the  shorter  haul  is  the  more  expensive  does  not  justify  a  greater 
charge  for  the  lesser  distance,  unless  such  difference  is  extraordinary. — 
In  re  Louisville  S  N.  B.  Co.,  1  Inters.  Com.  E.  16,  278,  1  I.  C.  C.  E.  31. 

Under  the  long  and  short  haul  statute  of  Kentucky,  difference  in  cost 
of  service,  was  held  to  alone  constitute  the  difference  of  circumstances 
and  conditions  which  will  authorize  greater  aggregate  compensation  for 
the  shorter  than  for  the  longer  distance  on  the  same  line. —  Louisville  & 
N.  B.  Co.  V.  Commonwealth,  104  Ky.  226,  20  Ky.  L.  E.  1380,  46  S.  W. 
707,  47  S.  W.  210,  598,  43  L.  E.  A.  541. 

[27]    Financial  necessity. 

A  road  which  pays  12  per  cent,  annually  to  its  stockholders  is  not  in  a 
position  to  maintain  that  rates  from  a  market  city  to  a  competitive  point 
on  that  road,  agreed  to  by  rival  carriers  and  long  enforced,  are  not  suffi- 
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cient  compensation  for  carrying  from  the  same  market  to  a  much  less 
distant  point  on  the  same  line. —  Galloway  v.  L.  &  N.  R.  Co.,  7  Inters. 
Com.  E.  431. 

That  only  by  departing  from  the  long  and  short  haul  rule  can  a  car- 
rier get  the  traffic  and  earn  a  return  on  its  investment,  does  not  justify 
such  departure. —  Brewer  v.  L.  &  N.  R.  Co.,  7  Inters.  Com.  R.  224. 

[28]    Export  rates. 

An  export  rate  is  not  made  under  similar  circumstances  and  conditions 
with  a  domestic  rate. —  Eemble  v.  Boston  &  A.  R.  Co.,  8  Inters.  Com.  E. 
110. 

[29]    Length  of  line. 

The  great  length  of  a  carrier's  line  does  not  justify  it  in  departing 
from  the  long  and  short  haul  rule. —  Tileston  Mill.  Co.  v.  No.  Pac.  R.  Co., 
8   Inters.   Com.   R.   346. 

[30]    Fostering   of   traffic. 

That  the  smaller  charge  for  the  longer  haul  is  of  great  importance  to 
the  longer  distance  point,  .in  enabling  its  merchants  to  build  up  a  great 
trade  that  would  otherwise  be  lost,  does  not  justify  such  discrimination. 
—  Behlmer  v.  L.  &  N.  R.  Co.,  83  Fed.  898,  revg.  s.  c.  71  Fed.  835;  revd. 
on  other  grounds,  175  U.  S.  648,  20  Sup.  Ct.  E.  (U.  S.)  209. 

A  carrier  may  make  a  low  rate  to  create  traffic. —  Grain  Shippers' 
Assn.  V.  III.  Cent.  E.  Co.,  8  Inters.  Com.  R.  158. 

The  fact  that  one  city  is  a  larger  city  with  more  extensive  business 
interests  than  another  and  has  been  treated  by  the  railroads  as  a  "  trade 
center  "  or  "  basing  point "  in  making  rates  to  the  latter  city  and  other 
nearby  towns,  is  no  justification  for  discriminations  in  rates  in  favor  of 
the  former  city. —  Board  of  Trade  v.  Ala.  Mid.  R.  Co.,  6  Inters.  Com. 
R.  1. 

That  the  rates  to  the  remoter  point  cannot  be  raised  without  losing 
the  traffic,  and  that  neither  the  rate  to  the  remoter  nor  to  the  nearer 
point  are  shown  to  be  unreasonable  in  themselves,  do  not  justify  a  dis- 
parity in  rates  amounting  to  discrimination  against  the  nearer  point. — 
Raworth  v.  No.  Pac.  R.  Co.,  2  Inters.  Com.  R.  614,  3  Inters.  Com.  E. 
857,  5  I.  C.  C.  R.  234 

That  the  lesser  charge  on  the  longer  haul  is  merely  a  continuation  of 
the  favorable  rates  under  which  trade  centers  or  industrial  establishments 
have  been  built  up,  does  not  justify  such  charge. —  In  re  Louisville  & 
N.  R.  Co.,  1  Inters.  Com.  E.  16,  278,  1  I.  C.  C.  R.  31. 

That  the  lesser  charge  on  the  longer  haul  is  designed  to  build  up  busi- 
ness or  trade  centers,  does  not  justify  such  charge. —  In  re  Louisville  & 
N.  R.  Co.,  1  Inters.  Com.  R.  16,  278,  1  I.  C.  C.  R.  31. 
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That  the  lesser  charge  on  the  longer  haul  is  to  encourage  manufactures, 
etc.,  does  not  justify  a  greater  charge  for  the  lesser  distance. —  In  re 
Louisville  &  N.  R.  Co.,  1  Inters.  Com.  E.  16,  278,  1 1.  C.  C.  K.  31. 

[31]    —  Competition   as  justification. 

The  giving  of  a  lower  rate  from  New  Orleans  to  Atlanta,  a  competitive 
point,  than  to  non-competitive  points  along  the  same  line  and  at  a  less 
distance  from  New  Orleans  is  not  necessarily  a  violation  of  Interst.  Com. 
Act,  §  4,  relative  to  rates  for  long  and  short  hauls,  and  it  is  not  material 
that  competition  might  be  established  at  the  non-competitive  point. — 
Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  190  U.  S.  273,  23  Sup.  Ct. 
E  (U.  S.)  687. 

Where  a  violation  of  the  long  and  short  haul  section  of  the  Interstate 
Commerce  Act  is  complained  of,  competition  which  is  controlling  on 
traffic  and  rates  produces  of  itself  a  dissimilarity  of  circumstances  and 
conditions,  and  the  carrier  has  a  right  of  his  own  motion  to  take  it  into 
account  in  fixing  rates  to  the  competitive  point. —  East  Tenn.  V.  &  G.  R. 
Co.  V.  Interst.  Com.  Commission,  181  U.  S.  1,  21  Sup.  Ct.  E.  (TJ.  S.) 
516,  revg.  s.  c.  99  Fed.  53. 

Competition,  even  between  carriers  subject  to  the  same  act,  creates 
dissimilar  circumstances. —  Interst.  Com.  Commission  v.  Clyde  8s.  Co., 
181  U.  S.  29,  21  Sup.  Ct.  E.  (U.  S.)  512. 

Competition  is  one  of  the  most  obvious  and  effective  conditions  which 
render  the  circumstances  of  a  long  and  short  haul  so  substantially  dis- 
similar as  to  warrant  a  less  charge  for  the  greater  distance;  and  the 
framers  of  the  Interstate  Commerce  Act  must  have  intended  that  it 
should  be  so  considered. —  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co., 
168  U.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed.  715,  69  Fed. 
227. 

Competition  between  rival  routes  is  a  factor  to  be  considered  in  apply- 
ing the  long  and  short  haul  section  of  the  Interstate  Commerce  Act. 
The  mere  fact  of  competition,  no  matter  what  its  character  and  extent, 
does  not  necessarily  relieve  the  carrier  from  the  operation  of  the  section, 
but  competition  is  to  be  considered  in  determining  what  are  "  substan- 
tially similar  circumstances  and  conditions." —  Interst.  Com.  Commission 
V.  Ala.  Mid.  R.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  E.  (IT.  S.)  45,  affg.  s.  c. 
74  Fed.  715,  69  Fed.  227. 

The  court  was  asked  to  enforce  an  order  of  the  Interstate  Commerce 
Commission  commanding  the  defendants  to  cease  charging  more  for 
goods  carried  from  Atlantic  ports  to  Piedmont,  Ala.,  than  was  charged 
from  the  same  points  to  Anniston,  Ala.,  a  shorter  distance.  The  evi- 
dence, according  to  the  Commission,  showed  that  the  rates  to  Piedmont 
were  imreasonable  and  unjust  as  compared  with  the  rates  to  Anniston, 
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in  that  they  gave  to  the  latter  city  an  undue  preference  and  advantage, 
and  subjected  the  former  to  an  undue  prejudice  and  disadvantage,  in 
territory  in  which  they  meet  in  active  competition.  The  Commission 
found  the  rates  to  Piedmont  not  excessive  or  unreasonable  in  themselves. 
It  also  excluded  evidence  offered  by  the  defendant  carriers  of  competition 
tending  to  justify  such  disparity  in  rates,  the  exclusion  being  on  the 
ground  that  competition  between  carriers  equally  subject  to  the  Inter- 
state Commerce  Act  is  immaterial. —  Held,  that  the  evidence  should  have 
been  considered,  for  if  the  competition  was  actual  and  effectual,  it  was  a 
justification  of  the  disparity  in  rates,  because  the  "  conditions  and 
circumstances "  thereby  became  "  substantially  dissimilar." —  Interst. 
Com.  Commission  v.  So.  B.  Co.,  105  Fed.  Y03. 

Competition  is  a  circumstance  which  may  make  the  conditions  under 
which  a  long  and  short  haul  is  performed  substantially  dissimilar. — 
Interst.  Com.  Commission  v.  So.  R.  Co.,  105  Fed.  703;  Interst.  Com. 
Commission  v.  Western  B.  Co.,  93  Fed.  83,  affg.  s.  c.  88  Fed.  186. 

The  duty  to  take  competition  into  consideration  in  construing  Interst. 
Com.  Act,  §  4,  is  not  affected  by  the  fact  that  the  competition  is  between 
carriers  subject  to  that  Act. —  Interst.  Com.  Commission  v.  So.  B.  Co., 
105  Fed.  703. 

The  charging  of  a  greater  rate  for  a  shorter  than  for  a  longer  haul  is 
not  unlawful  under  Interst.  Com.  Act,  §  4,  when  the  rate  for  the  shorter 
distance  is  not  itself  excessive,  and  the  more  distant  point  is  a  large 
traffic  center,  where  both  water  and  rail  competition  is  keen;  as  such 
facts  constitute  a  dissimilarity  of  circumstances  and  conditions  within 
the  meaning  of  the  Act. —  Brewer  v.  Central  of  Ga.  B.  Co.,  84  Fed.  258. 

To  justify  a  greater  charge  for  a  shorter  distance  because  of  water 
competition,  the  transportation  as  to  which  such  competition  exists  must 
be  of  freight  consigned  to  the  longer  distance  point,  which  if  not  car- 
ried by  the  road  complained  of,  would  reach  that  point  by  water  transpor- 
tation.—5eWmer  v.  L.  &  N.  B.  Co.,  83  Fed.  898,  revg.  s.  o.  71  Fed.  835; 
revd.  on  other  grounds,  175  U.  S.  648,  20  Sup.  Ct.  B.  (U.  S.)  209. 

The  public  at  large  is  greatly  interested  in  competition  and  the  favor- 
able effect  it  has  on  prices,  and  for  that  reason  the  public  seeks  to  keep 
open  the  larger  markets  of  the  country  to  all  points  of  production  and 
supply.  Where  traffic  from  a  distance  can  compete  with  traffic  nearer 
the  market,  the  public  is  interested  in  having  the  greater  distance  traffic 
carried  at  rates  which  will  enable  it  to  compete  with  the  traffic  which  is 
nearer  the  market.  The  Interstate  Commerce  Act  will  be  interpreted, 
in  a  broad  and  practical  way,  to  facilitate  such  competition.  Rigidly 
theoretical  rules  and  purely  mathematical  calculations  cannot  be  per- 
mitted to  govern. —  Interst.  Com.  Commission  v.  L.  &  N.  B.  Co.,  73  Fed. 
409. 
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Competition  of  market  with  market,  as  well  as  carrier  witli  carrier, 
may  be  considered,  in  fixing  rates. —  Interst.  Com.  Commission  v.  C.  N. 
0.  &  T.  P.  B.  Co.,  56  Fed.  925. 

Competition  and  "  dissimilarity  of  circumstances "  under  Interst. 
Com.  Act,  §  4,  discussed  and  analyzed. —  Interst.  Com.  Commission  v. 
C.  N.  0.  £  T.  P.  B.  Co.,  56  Fed.  925. 

Competition  between  rival  routes  excuses  a  less  charge  for  a  longer 
haul. —  Interst.  Com.  Commission  y.  A.  T.  S  8.  F.  B.  Co.,  50  Fed.  295; 
appeal  dismissed,  81  Fed.  1005,  149  U.  S.  264,  13  Sup.  Ct.  E.  (U.  S.) 
837. 

Under  a  long  and  short  haul  section  of  a  state  law,  the  receiver  ap- 
pointed by  a  federal  court  was  instructed  "  to  charge  no  more  for  the 
transportation  of  goods  than  the  maximum  allowed  by  the  Act,  nor  no 
more  for  a  short  haul  than  a  long  one  in  the  same  direction,  except  to 
and  from  points  where  the  rate  obtainable  is  affected  by  water  transporta- 
tion, in  which  case  he  may  carry  at  as  low  a  rate  as  the  water-craft  do, 
without  reference  to  the  length  of  the  haul." —  Ex  parte  Koehler,  23  Fed. 
529. 

Notwithstanding  the  fact  that  the  Oregon  statute  recognizes  no  excep- 
tion to  its  long  and  short  haul  rule,  a  railway  corporation  may  charge 
less  for  a  long  haul  than  a  short  one  in  the  same  direction,  where  the 
rate  for  the  long  haul  is  caused  by  other  lines  of  transportation  compet- 
ing for  business  at  the  point  whence  the  long  haul  is  made;  and 
where  the  road  of  such  corporation  forms  a  part  of  a  line  of  transporta- 
tion consisting  largely  of  water  carriage  between  two  principal  points, 
the  rate  may  be  made  so  as  to  enable  it  to  compete  with  another  road 
that  constitutes  a  part  of  another  line  of  railway  and  water  transportation 
between  the  same  points. —  Ex  parte  Koehler,  25  Fed.  73. 

Where  actual  competition  exists  at  the  more  distant  point,  which  does 
not  obtain  at  the  intermediate  or  nearer  point,  and  where  such  competi- 
tion has  actually  produced  at  the  more  distant  point  the  low  rate  which 
the  carrier  cannot  control  and  must  meet  to  obtain  a  share  of  the  busi- 
ness, Interst.  Com.  Act,  §§  3,  6,  do  not  prohibit  the  disparity  in  rates, 
so  long  as  the  low  competitive  rate  is  reasonable  in  itself. —  Mayor  of 
Wichita  v.  A.  T.  &  8.  F.  B.  Co.,  9  Inters.  Com.  E.  534. 

Since  water  competition  affects  all-rail  rates  from  New  York  to  the 
Pacific  coast,  an  order  requiring  as  low  or  lower  rates  from  St.  Louis 
to  the  coast  as  from  New  York,  is  not  necessarily  demanded  by  a  show- 
ing that  the  distance  is  less  and  that  duly  graded  rates  were  at  one  time 
in  force. —  Business  Men's  League  v.  A.  T.  <&  8.  F.  B.  Co.,  9  Inters. 
Com.  E.  318. 

Neither  the  absence  nor  presence  of  competition  by  carriers  alone,  nor 
the  extent  of  its  operation  measured  solely  by  their  financial  interests. 
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can  be  relied  on  to  adjust  rates.  There  may  be  effectual  means  foreign 
to  local  traffic  conditions  for  curbing  competition  at  one  point  and  not 
at  another. —  Mayor  of  Tifton  v.  L.  ■<&  N.  R.  Co.,  9  Inters.  Com.  E.  160. 
The  mere  fact  of  competition  at  the  longer  distance  point  does  not 
necessarily  justify  the  lower  charge  for  the  longer  distance. —  Holdzkom 
V.  Mich.  Cent.  R.  Co.,  9  Inters.  Com.  R.  42. 

Mere  proof  of  the  conditions  of  competition  which  led  to  a  departure 
from  the  long  and  short  haul  rule,  is  not  justification. —  Danville  v.'8o. 
R.  Co.,  8  Inters.  Com.  R.  409. 

Even  where  it  is  shown  that  railway  competition  creates  dissimilarity 
in  conditions,  the  question  remains  whether  the  dissimilarity  justifies 
so  great  a  departure  from  the  long  and  short  haul  rule. —  Gustin  v.  Burl. 
&  M.  R.  Co.,  8  Inters.  Com.  E.  81. 

Freely  engaging  in  competition  at  one  point  while  wholly  or  largely 
suppressing  it  at  another,  cannot  justify  a  carrier  in  making  a  greater 
charge  to  the  latter  and  nearer  point. —  Calloivay  v.  L.  &  N.  R.  Co.,  7 
Inters.  Com.  E.  431. 

The  doctrine  that  competition  between  carriers  may  create  dissimi- 
larity of  circumstances  and  conditions  under  Interst.  Com.  Act.  §  4, 
cannot  apply  where  such  competition  exists  at  both  the  longer  and 
shorter  distance  xwints. —  Brewer  v.  L.  &  N.  R.  Co.,  7  Inters.  Com.  R. 
224. 

In  a  suit  for  violation  of  the  long  and  short  haul  clause  of  the  Ken- 
tucky Constitution,  it  is  immaterial  whether  competition  existed  at  the 
point  to  which  the  longer  haul  was  made. —  Hutchison  v.  Louisville  & 
N.  R.  Co.,  108  Ky  615,  22  Ky  L.  R.  361,  57  S.  "W."251 ;  rehearing  denied, 
22  Ky.  L.  R.  1871,  63  S.  W.  33. 

[32]    What  competition  is   »  justification. 

The  mere  fact  of  railway  competition  does  not  necessarily  relieve  car- 
riers from  the  restraints  of  Interst.  Com.  Act,  §§  3,  4,  but  only  such 
competition  as  having  due  regard  to  the  interests  of  the  public,  ought 
justly  to  have  effect  upon  rates. —  Interst.  Com.  Commission  v.  Ala. 
Mid.  R.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  R.  (IT.  S.)  45,  affg.  s.  c.  74  Fed. 
715,  69  Fed.  227;  Phillips  Co.  v.  L.  £  N.  R.  Co.,  8  Inters.  Com.  93. 

All  competition  is  to  be  taken  into  consideration,  if  it  possesses  the 
attribute  of  producing  a  substantial  and  material  effect  on  traffic  and 
rate-making,  and  it  is  reversible  error  for  the  Interstate  Commerce  Com- 
mission to  decline  to  consider  it. —  Interst.  Com.  Commission  v.  So.  R. 
Co..  105  Fed.  703. 

To  make  water  competition  a  justification  for  a  departure  from  the 
long  and  short  haul  rule,  it  must  be  actual  and  must  dictate  the  rate. 
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The  mere  existence  of  a  water  way  which  might  afford  an  avenue  for 
such  transportation  is  not  enough. —  Brewer  v.  L.  &  N.  B.  Co.,  7  Inters. 
Com.  E.  224. 

A  substantial  dissimilarity  of  circumstances  and  conditions  at  two 
points,  through  rail  competition  at  one  of  the  same  is  not  established  by 
mere  proof  that  at  one  of  the  points  there  are  a  number  of  railway  lines 
running  to  and  through  that  city  connecting  with  different  parts  of  the 
country. —  Board  of  Trade  v.  Ala.  Mid.  B.  Co.,  6  Inters.  Com.  R.  1. 

Where  water  competition  is  alleged  to  justify  disparities  in  rates,  the 
carrier  must  affirmatively  show  by  proof  which  has  more  than  the  effect 
of  presumption  and  which  clearly  establishes  the  fact,  that  such  com- 
petition is  a  controlling  factor  in  the  transportation  of  traffic,  important 
in  amount,  from  the  point  in  question. —  James  v.  Canadian  Pac.  B.  Co., 
4  Inters.  Com.  E.  45,  110,  2Y4,  5  I.  C.  C.  E.  613. 

One  transportation  line  cannot  be  said  to  meet  the  competition  of 
another  transportation  line  for  the  carrying  trade  of  any  particular 
locality,  unless  the  latter  line  could  and  would  perform  the  service  alone 
if  the  former  did  not  engage  in  it. —  Board  of  Trade  of  Chattanooga  v. 
E.  Tenn.  V.  &  G.  B.  Co.,  2  Inters.  Com.  E.  Y98,  3  Inters.  Com.  E.  106, 
213,  5  I.  C.  C.  E.  546. 

Eail  competition  over  the  Canadian  Pacific  and  water  competition 
around  Cape  Horn  do  not  justify  violations  of  the  long  and  short  haul 
rule  in  transportation  from  San  Francisco  to  St.  Paul,  via  Fargo,  N.  Dak. 
—  Baworth  v.  No.  Pac.  B.  Co.,  2  Inters.  Com.  E.  614,  3  Inters.  Com.  E. 
857,  5  I.  C.  C.  E.  234. 

Water  competition  must  be  actual,  to»  justify  a  railroad  in  making  a 
greater  charge  for  a  shorter  distance. —  Ban  Bernardino  Bd.  of  Trade  v. 
A.  T.  &  8.  F.  B.  Co.,  2  Inters.  Com.  E.  522,  3  Inters.  Com.  E.  138,  4 
I.  C.  C.  E.  104. 

A  mere  situation  on  a  navigable  stream  is  not  actual  water  competi- 
tion, justifying  a  lesser  charge  to  such  point. —  Harwell  v.  Colurnbus  & 
W.  B.  Co.,  1  Inters.  Com.  E.  494,  631,  1  I.  C.  C.  E.  236. 

Potential  water  competition  does  not  justify  a  greater  charge  for  a 
lesser  than  a  longer  distance. —  Boston  <&  A.  B.  Co.  v.  Boston  &  L.  B.  Co., 
1  Inters.  Com.  E.  291,  400,  500,  1  I.  C.  C.  E.  158. 

[33]    Facts   in   rebuttal. 

Where  it  is  claimed  that  a  low  rate  on  a  particular  commodity  is  jus- 
tified by  water  competition,  it  may  be  shown  in  rebuttal  that  this  com- 
modity is  never  in  fact  transported  by  water  between  the  points  in  ques- 
tion.—  Holdzkom  v.  Mich.  Cent.  B.  Co.,  9  Inters.  Com.  E.  42. 
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[34]    ——  Whether  competition  jnstifieB  is  qnention  of  fact. 

Whether  railway  competition  should,  and  does,  create  dissimilarity  of 
"  circumstances  and  conditions  "  is  a  question  of  fact  in  each  instance. — 
Tileston  Mill.  Co.  v.  No.  Pac.  B.  Co.,  8  Inters.  Com.  K.  346,  interpreting 
and  applying  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  168  U.  S. 
144,  18  Sup.  Ct.  E.  (U.  S.)  45,  afEg.  s.  c.  74  Fed.  Y15,  69  Fed.  227. 

[35]    Unreasonable  disparity  not  justified. 

Even  where  water  competition  justifies  a  greater  charge  for  a  lesser 
than  a  greater  distance,  charges  for  the  shorter  distance  which  are  three 
times  as  great  as  for  the  longer  distance  show  an  absurd  and  unreasonable 
disparity.  The  lower  rate  must  be  very  unremunerative,  or  the  higher 
rate  grossly  extortionate.  Particularly  where  it  appears  that  the  dis- 
parities operate  greatly  to  the  advantage  of  tank  shippers  of  oil  as  com- 
pared with  barrel  shippers  the  carriers  will  be  required  to  revise  their 
rates  so  as  to  eliminate  the  disproportions. —  Rice  v.  Cincinnati,  W.  & 
B.  R.  Co.,  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

[36]    What  facts  show  violation  of  section. 

A  railroad  made  an  equal  charge,  for  transportation  through  Detroit  to 
Grand  Eapids  and  to  Ionia,  though  the  latter  was  slightly  nearer  Detroit 
than  the  former. —  Held,  that  the  act  of  the  railroad  in  carting  the  goods 
of  shippers  from  the  station  at  Grand  Eapids  to  their  places  of  abode  or 
business  without  charge  and  refusing  to  do  a  like  service  in  Ionia  wag 
not  a  violation  of  Interst.  Com.  Act,  §  4,  relating  to  charges  for  long  and 
short  hauls, —  Interst.  Com.  Commission  v.  Detroit,  G.  H.  &  M.  R.  Co., 
167  U.  S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986,  revg.  s.  c.  57  Fed.  1005, 
affg.  s.  c.  74  Fed.  803. 

The  fact  that  a  shipper  under  a  joint  schedule  of  rates  over  con- 
necting railroads  is  charged  a  smaller  rate  on  through  shipments  over 
the  entire  length  of  the  joint  route  than  to  intermediate  points  does 
not  establish  a  claim  that  the  latter  rates  are  unjust  or  unreasonable. — • 
Allen  V.  Oregon  R.  &  N.  Co.,  98  Fed.  16. 

The  fact  that  the  share  of  a  joint  rate  taken  by  one  company  is 
less  than  its  local  rate  for  a  shorter  haul  does  not  violate  the  long 
and  short  haul  clause,  nor  does  that  section  apply  to  a  case  where 
the  short  haul  rate  is  a  combination  of  the  local  rates  of  two  con- 
necting lines,  and  the  lower  long  haul  rate  is  a  joint  rate  made  by 
the  two  lines  acting  together. —  V.  8.  v.  Mellen,  53  Fed.  229,  following 
Chicago  &  N.  W.  R.  Co.  v.  Oslorne,  52  Fed.  912,  revg.  s.  c.  48  Fed. 
49;  certiorari  denied,  146  TJ.  S.  354,  13  Sup.  Ct.  E.  (U.  S.)  281. 

Where  the  rate  given  for  the  short  haul  is  not  in  itself  unreasonable, 
and  the  less  rate  for  the  longer  haul  is  justified  by  competition,  there 
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is  no  violation  of  the  Interstate  Commerce  Act. —  Gardner  v.  80.  R. 
Co.,  10  Inters.  Com.  E.  342. 

Commutation  rates,  ag  compared  with  other  rates,  do  not  violate 
Interst.  Com.  Act,  §  4,  but  they  must  not,  as  compared  with  each 
other,  violate  that  section. —  Bprigg  v.  B.  &  0.  B.  Co.,  8  Inters.  Com. 
E.  443. 

Equal  rates  for  greater  and  lesser  distances  on  the  same  line  do  not 
violate  the  long  and  short  haul  rule. —  Milk  Prod.  P.  Assn.  v.  D.  L.  & 
W.  B.  Co.,  7  Inters.  Com.  E.  92. 

San  Francisco  sugar  shipped  to  St.  Paul  had  to  compete  there  with 
sugar  refined  in  New  York,  and  hence  the  rate  on  such  sugar  from 
San  Francisco  to  St.  Paul  had  to  be  very  low. —  Held,  that  this  does  not 
justify  a  higher  rate  to  Fargo  than  to  St.  Paul. —  Raworth  v.  No.  Pac. 
B.  Co.,  2  Inters.  Com.  E.  614,  3  Inters.  Com.  E.  857,  5  I.  C.  C.  E.  234. 

[37]    Actions  to  recover  for  violaton  of  section  —  Right  to  recover. 

Under  the  sections  of  the  statutes  and  constitution  of  Kentucky, 
relative  to  the  compensation  for  long  and  short  hauls,  an  aggrieved 
shipper  may  recover  in  a  civil  action  the  excessive  amount  paid  for 
transportation. —  Hutcherson  &  C.  v.  L.  &  N.  R.  R.  Co.,  108  Ky.  615, 
22  Ky.  L.  361,  57  S.  W.  251. 

[38]    —  What  mnst  be  proved. 

In  a  suit  against  a  carrier  for  violating  the  long  and  short  haul 
section  of  a  state  statute,  it  is  not  necessary  to  show  that  the  rates 
charged  were  higher  than  those  fixed  or  approved  by  the  state  com- 
mission.— Cohn  V.  St.  L.  I.  M.  &  8.  R.  Co.,  181  Mo.  30,  79  S.  W.  961. 

It  is  not  essential  to  a  shipper's  recovery  for  the  exaction  of  a  greater 
charge  for  a  shorter  than  a  longer  haul  that  he  should  show  that  con- 
temporaneous shipments  were  made  at  the  lesser  rate  for  the  longer 
distance,  but  only  that  such  rates  were  at  that  time  held  out  to  the 
public— /SeaweK  v.  E.  C.  Ft.  8.  &  M.  R.  Co.,  119  Mo.  222,  24  S. 
W.  1002. 

[39]    Admissibility  of  evidence. 

In  an  action  for  damages  caused  by  a  violation  of  the  long  and  short 
haul  section  of  the  Interstate  Commerce  Act,  the  fact  that  the  rate  for 
the  longer  distance  was  established  jointly  between  the  defendant  and 
the  connecting  roads  is  not  a  good  defense,  nor  is  evidence  admissibl'3 
that  in  the  state  to  which  the  longer  haul  extended  competition  had 
forced  defendant  to  cut  rates,  imless  a  ground  has  been  laid  therefor 
in  the  pleadings.—  Junod  v.  Ch.  &  N.  W.  R.  Co.,  47  Fed.  290. 

In  an  action  to  recover  for  the  exaction  of  a  greater  charge  for  a 
shorter  than  a  longer  haul,  plaintiff  may  prove  that  before  or  after  the 
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time  his  shipment  was  made,  the  carrier  did  transport  property  for  the 
greater  distance  at  the  lesser  rates. —  Seawell  v.  K.  C.  Ft.  S.  &  M.  R. 
Co.,  119  Mo.  222,  24  S.  W.  1002. 

[40]    Defenses. 

In  an  action  for  damages  hy  breach  of  the  long  and  short  haul 
section  of  the  Interstate  Commerce  Act,  the  fact  that  the  rate  for  the 
longer  distance  was  established  jointly  between  the  defendant  and  the 
connecting  roads  is  not  a  good  defense,  and  the  fact  that  the  freight 
for  the  longer  haul  was  billed  to  a  point  nearer  than  the  destination 
of  the  shorter  haul  is  no  bar,  when  such  freight  was  intended  to  be, 
and  was  actually,  taken  to  the  destination  of  the  shorter  haul. —  Junod 
V.  Oh.  &  N.  W.  R.  Co.,  47  Fed.  290. 

[41]    Measure  of  damages. 

In  an  action  to  recover  for  a  greater  charge  for  a  shorter  than  a 
longer  haul,  the  measure  of  damages  is  the  difference  between  the 
two  charges.—  Seawell  v.  K.  C.  Ft.  8.  &  M.  R.  Co.,  119  Mo.  222,  24 
S.  W.  1002;  Junod  v.  Oh.  &  N.  W.  R.  Co.,  47  Fed.  290. 

The  jury  may  add  interest  to  the  amount  of  damages,  such  interest 
to  be  computed  from  the  date  of  the  last  shipment. —  Junod  v.  Ch.  & 
N.  W.  R.  Co.,  47  Fed.  290. 

[42]    Criminal  prosecutions  —  Necessity  for  action  by  commission. 

A  finding  and  recommendation  by  the  state  railroad  commission  is 
necessary  to  the  finding  of  an  indictment  by  a  grand  jury  under  the 
long  and  short  haul  statute. —  Illinois  Cent.  R.  Co.  v.  Commonwealth, 
23  Ky.  L.  R.  1159,  64  S.  W.  975. 

Fnder  the  statutes  of  Kentucky,  a  carrier  cannot  be  indicted  for  a 
violation  of  the  long  and  short  haul  clause  of  its  act  regulating  car- 
riers in  advance  of  action  by  the  railroad  commission. —  Illinois  Cent. 
R.  Co.  V.  Commonwealth,  23  Ky.  L.  Rep.  1159,  64  S.  W.  975. 

A  request  or  finding  by  the  state  railroad  commission  is  not  neces- 
sary to  the  finding  of  an  indictment  by  a  grand  jury,  under  the  long 
and  short  haul  statute. —  Illinois  Cent.  R.  Co.  v.  Commonwealth,  23 
Ky.  L.  R.  544,  63   S.  W.  448. 

[43]    When   agent   is  liable. 

A  agent  of  a  railroad  cannot  be  indicted  for  a  violation  of  Interst. 
Com.  Act,  §  4,  where  it  appears  that  he  merely  collected  and  received 
the  rates  and  had  nothing  to  do  with  the  making  thereof. — U.  S.  v. 
Mellen,  53  Fed.  229. 
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[44]   Indictment*. 

An  indictment  for  violation  of  Interst.  Com.  Act,  §  4,  which  alleges 
merely  that  the  charge  for  a  joint  through  haul  is  less  than  a  charge 
for  a  shorter  local  haul  included  within  the  former,  is  bad. —  U.  8.  v. 
Mellen,  53  Fed.  229. 

An  indictment  which  alleges  that  a  greater  rate  was  charged  for 
transportation  from  Pittsburg  to  Lebanon  than  was  charged  "  from 
Pittsburg  to  Louisville  and  to  Elizabethtown,"  embraces  only  one  offense. 
—  Louisville  &  N.  B.  Co.  v.  Commonwealth,  104  Ky.  226,  20  Ky.  L. 
E.  1380,  46  S.  W.  tOY,  43  L.  E.  A.  541. 

An  indictment  under  the  long  and  short  haul  statute  of  Kentucky 
need  not  state  the  precise  amount  received  for  the  longer  distance,  nor 
need  it  designate  any  particular  person  or  persons  other  than  the  com- 
plainant, who  had  been  required  to  pay  the  greater  compensation, 
but  it  is  sufficient  to  state  in  the  indictment  that  the  specified  amount 
charged  for  the  shorter  distance  was  greater  than  that  charged  or  received 
from  persons  generallj-  for  the  longer  distance. —  Louisville  &  N.  B.  Co. 
V.  Commonwealth,  104  Ky.  226,  20  Ky.  L.  E.  1380,  46  S.  W.  Y07,  43 
L.  E.  A.  541. 

[45]    Trial  under  indictment. 

On  a  trial  under  an  indictment  for  violation  of  the  long  and  short 
haul  section  of  the  Kentucky  law,  all  testimony  offered  as  to  com- 
petition and  other  facts  in  justification,  were  properly  excluded. — 
Louisville  &  N.  B.  Co.  v.  Commonwealth,  104  Ky.  226,  20  Ky.  L.  E. 
1380,  46  S.  W.  707,  43  L.  E.  A.  541;  Louisville  &  N.  B.  Co.  v.  Com- 
monwealth, 106  Ky.  633,  21  Ky.  L.  E.  232,  51  S.  W.  164,  1012. 


§  37.  Distribution  of  cars;  *  [duty  of  carriers  to 
furuisli  sufficient  and  suitable  cars;  po'nrer  of  com- 
missions to  regulate  sivitcbing,  loading,  demurrage, 

etc.]. —  1.  Every  railroad  corporation  or  other  common  carrier 
eng^aged  in  the  transportation  of  freight  shall,  upon  reasonable 
notice,  furnish  to  all  persons  and  corporations  who  may  apply 
therefor,  and  offer  freight  for  transportation,  sufficient  and  suitable 
cars  for  the  transportation  of  such  freight  in  car-load  lots.  Every 
railroad  corporation  and  street  railroad  corporation  shall  have  suffi- 
cient cars  and  motive  power  to  meet  all  requirements  for  the  trans- 
portation of  passengers  and  property  which  may  reasonably  be 
anticipated,  unless  relieved  therefrom  by  order  of  the  commission. 
In  case,  at  any  particular  time,  a  common  carrier  has  not  sufficient 


*  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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cars  to  meet  all  requirements  for  the  transportation  of  property  in, 
car-load  lots,  all  cars  available  to  it  for  such  purposes  shall  be  dis- 
tributed among  the  several  applicants  therefor,  without  discrimina- 
tion between  shippers,  localities  or  competitive  or  non-competitive 
points,  but  preference  may  always  be  given  in  the  supply  of  cars 
for  shipment  of  livestock  or  perishable  property. 

2.  The  commission  shall  have  power  to  make,  and  by  order  shall 
make,  reasonable  regulations  for  the  furnishing  and  distribution  of 
freight  cars  to  shippers,  for  the  switching  of  the  same,  for  the 
loading  and  unloading  thereof,  for  demurrage  charges  in  respect 
thereto,  and  for  the  weighing  of  cars  and  freight  offered  for  ship- 
ment or  transported  by  any  common  carrier. 


Mandamus  to  compel  furnishing  of  cars  for  interstate  traffic, —  see 

Interst.  Com.  Act,  §  23,  post,  Appendix  B. 
Duty  of  carriers  to  furnish  safe  and  adequate  facilities,  in  general, — 

see  ante,  §  26. 
Duty    of    carrier   to    install   switch   and   sidetrack    connections, —  see 

ante,  §  27. 
False  reports  of  weights  forbidden, —  see  ante,  §  34. 
Liahility   of   carrier  for   loss   or  damage   hy   delay  in  transit, —  see 

post,  §  38. 
Power  of  Commission  to  make  reasonable  regulations  as  to  service, 

etc.,  in  general, — see  post,  §  49. 
Power  of   Commission   to   compel  furnishing  of  safe  and  adequate 

facilities, —  see   post,   §§    49,   50. 
Power   of   Commission   to   order  repairs   or   changes   in  switches   or 

terminal  facilities, —  see  post,  §  50. 
Power  of   Commission   to   order  the  running  of  additional  cars  and 

trains, —  see  post,  §  51. 
General  power  of  the  state  to  regulate  property  devoted  to  public, — 

see  ante,  §  1,  notes  [l]-[22]. 
Purpose  of  regulative  acts, —  see  ante,  §  1,  note  [32]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
Who  are  commoiv  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, — see  ante,  §  2,  note  [15]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
When   cars   are   engaged   in  interstate   commerce, —  see   ante,   §   25, 

note  [8]. 
Whether  statutes  requiring  the  furnishing  of  cars  on  application  are 

an   attempt   to   regulate   interstate   commerce, —  see   ante,   §   25, 

note  [15]. 
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Statutes  forbidding  preferences  in  furnishing  cars  merely  declara- 
tory of  the  common  law, —  see  ante,  §  26,  note  [1] . 

General  duty  of  carriers  not  to  discriminate  as  to  facilities  and  ser- 
vice,—  see  ante,  §  32,  note  [1]. 


[1]    General  dnty  to  furnisli  cars. 

Duty  to  furnish  cars  for  interstate  traffic, —  see  Interst.  Com.  Act, 

§  1,  post,  Appendix  B. 
Duty  of  carrier  to  furnish  safe  and  suitaile  cars, —  see  ante,  §  26, 

notes   [5]-[7]. 
Power  of  Commission  to  compel  furnishing  of  cars, —  see  post,  §  49, 

note  [13]. 

The  fact  that  a  shipper  of  coal  engages  also  in  some  other  pursuit 
and  is  not  a  so-called  "  legitimate  operator,"  and  that  he  loads  the 
coal  directly  from  wagons  instead  of  from  tipples,  does  not  abridge 
his  right  to  have  cars  furnished  to  him  for  his  shipments. —  Thompson 
V.  Pa.  R.  Co.,  10  Inters.  Com.  E.  640. 

In  granting  the  privilege  of  leasing  cars  and  equipment,  carriers 
must  treat  shippers  on  an  equality. —  Castle  v.  B.  &  0.  R.  Co.,  8  Inters. 
Com.  E.  333. 

It  is  the  duty  of  the  carrier  to  furnish  the  vehicle  of  transportation. 
—  Independent  Ref.  Assn.  v.  W.  N.  Y.  &  P.  R.  Co.,  4  Inters.  Com. 
E.  167,  5  I.  C.  C.  E.  415. 

A  railroad  is  bound,  at  common  law,  to  furnish  suitable  and  suffi- 
cient cars  on  reasonable  notice,  when  it  can  do  so  with  reasonable 
diligence  without  jeopardizing  its  other  business. —  Di  Giorgio  I.  &  S. 
Co.  V.  Pa.  R.  Co.,  104  Md.  693,  65  Atl.  425. 

A  railroad  is  not  bound  to  hold  a  large  number  of  cars  a  whole 
week  for  one  shipper,  without  knowing  what  hour  or  day  any  of  them 
may  be  needed.— -Di  Giorgio  I.  &  8.  Co.  v.  Pa.  R.  Co.,  104  Md.  693,  65 
Atl.  425. 

A  carrier  is  liable  for  failure  to  furnish  cars  for  carrying  cattle, 
after  reasonable  notice. —  Baltimore  &  0.  R.  Co.  v.  Whitehill,  104  Md. 
295,  64  Atl.  1038. 

A  railroad  company  is  bound  at  common  law,  independently  of  any 
statute,  to  use  at  least  ordinary  diligence  in  procuring  a  sufficiency  of 
cars  to  carry  all  freight  tendered  it. —  Branch  v.  Wilmington  &  W. 
R.  Co.,  11  N.  C.  347. 

[2]    Dnty  to  fnrnish  special  cars  or  egnlpment. 

See  also,  ante,  §  26,  notes  [5]-[7]. 

Power  of  Commission  to  compel  furnishing  of  special  cars  or  equip- 
ment,—  see  post,  §  49,  note  [19]. 
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How  carrier  rnay  procure  equipment, —  see  ante,  §  26,  note  [6]. 
Power  of  Commission  to  compel  furnishing  of  special  hinds  of  cars 
or  equipment, —  see  post,  note   [31]. 

If  a  carrier  holds  itself  out  to  carry  perishable  goods,  it  must  pro- 
vide a  car  with  equipmeut  for  refrigeration,  etc.  Whether  it  does  so 
by  purchase  or  by  lease  does  not  afiect  its  responsibility  to  the  shipper 
for  the  sufficiency  of  the  car  and  refrigeration. —  Matter  of  Charges 
for  Transportation  of  Fruit,  11  Inters.  Com.  E.  1^9. 

It  is  a  railroad's  duty  to  furnish  milk  cars  with  icing  facilities,  etc., 
if  the  amoimt  of  milk  carried  is  large  and  such  facilities  would  be  of 
public  advantage. —  Baker  v.  Boston  &  M.  R.  Co.,  —  N.  H.  — ,  65 
Atl.  386. 

Plaintiff  asked  for  refrigerator  cars  for  melons.  The  carrier  had  a 
contract  with  a  car  line  company  to  furnish  cars  for  shipments  of  this 
sort.  Suitable  cars  were  not  furnished,  and  the  shipper  sent  his  melons 
by  express  and  sued  for  the  excess  cost.  He  was  permitted  to  recover  on 
the  ground  that  if  the  railroad  holds  itself  out  as  a  carrier  of  melons, 
it  must  furnish  the  necessary  refrigerator  cars,  etc.,  and  the  failure 
of  the  car-line  company  to  keep  its  contract  does  not  excuse  it. — 
Mathis  V.  Southern  R.  Co.,  65  S.  C.  271,  43  S.  E.  684,  61  L.  E.  A.  824. 

A  common  carrier  of  live  stock  is  bound  to  furnish  suitable  cars  for 
the  carriage  of  stock,  upon  reasonable  notice,  whenever  it  can  do  so 
with  reasonable  diligence  without  jeopardizing  its  other  business  as 
carrier.—  Ayres  v.  Ch.  &  N.  W.  R.  Co.,  Yl  Wis.  372,  37  N.  W.  432. 

[3],    [4]    Duty  as  to  furnishing  of  cars  on  sidings. 

The  defendant  carrier,  which  had  for  some  months  permitted  the 
loading  of  cars  with  coal  on  its  sidetrack  at  a  station,  made  a  regula- 
tion by  which  it  withdrew  such  permission,  and  it  thereafter  refused 
to  furnish  cars  to  be  so  loaded  to  the  plaintiff  or  any  other  shipper. 
During  such  period,  however,  certain  mine-owners  had  contracted  with 
the  carrier  for  the  construction  of  private  spur-tracks  to  their  mines, 
were  furnished  cars,  some  of  which  they  loaded  from  wagons  while 
standing  on  such  private  spurs  before  the  mines  had  been  developed 
to  the  point  of  building  tipples  for  loading. —  Held,  that  the  furnish- 
ing of  such  cars,  while  refusing  to  furnish  cars  for  loading  on  the 
station  track  to  plaintiff,  who  had  built  no  spur  track,  does  not  con- 
stitute an  undue  preference  or  discrimination,  at  common  law  or  under 
the  Arkansas  statute  prohibiting  the  giving  of  any  preference  in  the 
furnishing  of  cars. —  Harp  v.  Choctaw,  0.  &  G.  B.  Co.,  125  Fed.  445. 

Eefusal  of  the  carrier  to  switch  cars  to  plaintiff's  side  track  with- 
out advance  payment  of  demurrage  charges  is  unlawful,  even  where 
plaintiff  had  refused  to  pay  such  charges  on  certain  cars  previously 
delivered  to  him  without  prepayment. —  Macloon  v.  Ch.  &  N.  W.  R. 
Co.,  3  Inters.  Com.  E.  452,  711,  5  I.  C.  C.  E.  84. 


§  37.]  DisTEiBUTiON  OF  Caes.  401 

Under  the  statute  of  Minnesota  requiring  a  carrier  to  furnisli  cars 
upon  reasonable  notice,  if  a  railroad  itself  furnished  suitable  ware- 
house facilities  for  receiving,  handling  and  storing  all  grain  designed 
for  transportation  over  its  road,  it  might  designate  such  warehouse  or 
elevator  as  the  exclusive  place  at  which  it  would  receive  grain  for 
shipment  at  that  station,  and  refuse  to  receive  it  or  furnish  cars  for 
its  shipment  at  any  other  place;  but  in  case  of  failure  to  furnish  these 
facilities,  then  it  should  be  required  to  allow  others  to  build  ware- 
houses adjacent  to  its  track  or  else  build  sidetracks  to  warehouses 
near  the  station,  so  that  the  public  would  be  furnished  with  proper 
facilities;  and  this  implies  the  furnishing  of  cars  in  which  to  ship 
grain  from  such  warehouses. —  Rhodes  v.  No.  Pac.  B.  Co.,  34  Minn. 
87,  24  N.  W.  347. 

[5]    Necessity  for  tender  of  goods. 

If  the  carrier  refuses  to  furnish  cars,  on  demand  by  shipper,  it  is  not 
necessary  that  he  should  prepare  and  tender  the  goods. —  Houston,  E.  & 
W.  T.  R.  Go.  Y.  Camphell,  91  Tex.  551,  45  S.  W.  2,  43  L.  E.  A.  225n. 

[6]    Applications  for  cars. 

A  statute  of  Texas  rendered  carriers  liable  to  a  penalty  for  failure 
to  deliver  cars  to  shippers  within  six  days  after  written  demand  for 
the  same.  A  shipper,  when  applying  for  cars,  requested  that  the  cars 
be  delivered  "  as  soon  as  possible." —  Held,  that  no  penalty  could  be 
recovered  for  failure  to  deliver  cars  within  six  days. —  Texas  &  P.  R. 
Co.  v.  Shipman,  17  Tex.  Ct.  E.  152,  98  S.  W.  449. 

The  local  agent  of  the  station  at  which  cars  are  desired  has  au- 
thority to  receive  applications  therefor. —  Texas  &  P.  R.  Co.  v.  Allen, 
17  Tex.  Ct.  E.  256,  98  S.  W.  450. 

The  Texas  statute  required  "  the  written  application  "  of  the  shipper 
for  cars'  to  state  "  the  number  of  cars  desired,  the  place  at  which  they 
are  desired,  and  the  time  they  are  desired."  Plaintifi's  application 
asked  for  a  specified  number  at  a  specified  place  "  as  soon  as  possible." 
—  Held,  that  this  specified  no  time  whatever,  and  the  application  could 
not  be  the  basis  of  a  suit  to  recover  a  forfeiture. —  Texas  &  P.  R.  Co. 
V.  Hughes,  14  Tex.  Ct.  E.  894,  91  S.  W.  567. 

"  Eeasonable  notice "  by  a  shipper  to  a  carrier  that  he  will  require 
cars  for  the  transportation  of  freight  is  such  a  notice  as  will  enable 
the  carrier,  with  reasonable  diligence  under  the  circumstances  then 
existing,  to  furnish  the  cars  without  interfering  with  previous  orders 
from  other  shippers  at  the  same  station,  or  jeopardizing  its  business 
on  other  portions  of  its  road. —  Ayers  v.  Ch.  &  N.  W.  R.  Co.,  71  Wis., 
372,  37  N.  W.  432. 
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[7]    Notice  of  inability  to  furnish. 

A  carrier  having  reason  to  anticipate  its  inability  to  furnish  cars 
for  which  it  has  received  requisition,  must  advise  the  shipper,  in  order 
to  excuse  itself  from  liability  for  failure  to  furnish  cars. —  Di  Giorgio 
I.  &  8.  Co.  V.  Pa.  B.  Co.,  104  Md.  693,  65  Atl.  425. 

[8]    Unprecedented    rnsli    of  business  as  justification. 

Carrier  not  liable  for  delay  caused  by  temporary  excess  of  business, — 
see  post,  §  38,  note  [29]. 

Extraordinary  accumulations  of  freight,  offered  suddenly  and  in 
unusual  quantities,  do  not  require  a  carrier  to  furnish  sufficient  cars 
at  once,  nor  do  more  than  furnish  cars  as  fast  as  practicable,  ratably 
and  without  discrimination. —  Riddle  Co.  v.  B.  &  0.  B.  Co.,  1  Inters. 
Com.  E.  701,  1  I.  C.  C.  E.  372;  St.  Louis  S.  W.  B.  Co.  v.  Clay  Gin 
Co.,  77  Ark.  357,  92  S.  W.  531. 

Where  it  appears  that  under  ordinary  circumstances  a  railroad  fur- 
nishes ample  rolling  stock  for  transportation  of  passengers  and  freight, 
delay  in  the  transportation  of  goods  is  justifiable  in  an  unusual  press 
of  business,  provided  no  unfair  preference  is  given  to  any  shipper. — 
Bouker  v.  L.  I.  B.  Co.,  89  Hun  (N.  Y.),  202,  35  K  Y.  Supp.  23. 

An  unprecedented  demand  for  cars  is  an  excuse  for  failure  of  a 
carrier  to  furnish  cars  upon  application. —  Wibert  v.  N.  Y.  &  E.  B.  Co., 
19  Barb.  (N.  Y.)  36;  affd.  12  N.  Y.  245;  8t.  Louis  8.  W.  B.  Co.  v. 
Leder  Bros.,  79  Ark.  59,  95  S.  "W.  170;  Galena  &  C.  U.  B.  Co.  v.  Bae, 
18  111.  488 ;  Louisville  £  N.  B.  B.  Co.  v.  Queen  City  Coal  Co.,  99  Ky. 
217,  18  Ky.  L.  E.  126,  35  S.  W.  626 ;  Yazoo  &  M.  V.  B.  Co.  v.  McKay, 
—  Miss.  — ,  44  So.  780;  Yazoo  &  M.  V.  B.  Co.  v.  Blum,  89  Miss.  242, 
42  So.  282. 

It  is  the  duty  of  common  carriers  to  furnish  transportation  facilities, 
for  such  goods  as  they  undertake  to  carry,  to  all  who  apply  in  the 
regular  and  expected  course  of  business,  but  where  there  is  an  unusual 
and  unexpected  press  of  business,  such  as  the  carrier  could  not  by 
ordinary  prudence  have  contemplated,  he  is  excused  for  not  having 
anticipated  and  provided  against  such  extraordinary  conditions. —  St. 
Louis,  I.  M.  &  S.  B.  Co.  v.  Wynne  Hoop  Co.,  81  Ark.  373,  99  S.  W.  375; 
Houston  &  T.  C.  B.  Co.  v.  Smith,  63  Texas,  322. 

When  a  carrier  has  furnished  itself  with  the  appliances  necessary 
to  transport  the  amoimt  of  freight  which  may,  in  the  usual  course  of 
events,  be  reasonably  expected  to  be  offered  to  it  for  carriage,  taking 
into  consideration  the  fact  that  at  certain  seasons  more  cars  are  needed, 
it  has  fulfilled  its  duty  in  that  regard,  and  it  will  not  be  required  to 
provide  for  such  a  rush  of  grain  or  other  goods  for  transportation  as 
may  only  occur  in  a  given  locality  temporarily,  or  at  long  intervals 
of  lime.— State  ex  rel.  Crandall  v.  C.  B.  &  Q.  B.  Co.,  72  Neb.  542, 
101  N.  W.  23;  State  ex  rel  McGomh  v.  G.  B.  &  Q.  B.  Co.,  71  Neb.  593, 
99  K  W.  309. 
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A  carrier  cannot  justify  delay  in  Handling  local  shipments  on  tlie 
ground  of  insufficiency  of  cars  and  great  volume  of  traffic  from  distant 
or  foreign  points,  when  such  condition  was  due  to  the  carrier's  own 
acts  in  offering  special  inducements  to  such  traffic. —  Branch  v.  Wil- 
mington &  W.  R.  Co.,  Y7  N.  0.  347. 

It  is  the  extent  of  business  ordinarily  done  which  properly  measures 
the  carrier's  obligation  to  furnish  transportation. —  Ayres  v.  Ch.  &  N. 
17.  R.  Co.,  71  Wis.  372,  37  N.  W.  432. 

[9]    Duty  to  pro-rate. 

Carriers'  regulations  as  to  transportation  of  private  cars  to  he  pub- 
lished in  schedules, —  see  ante,   §  28,  note   [18]. 

The  provision  of  the  Constitution  of  Colorado  that  "  no  railroad 
company  shall  give  any  preference  to  individuals,  associations  or  cor- 
porations in  furnishing  cars  or  motive  power"  imposes  no  greater 
obligation  on  a  carrier  than  the  common  law  imposed. —  Atchison,  T. 
&  S.  F.  R.  Co.  V.  D.  S  N.  0.  R.  Co.,  110  U.  S.  667,  4  Sup.  Ct.  K 
(U.  S.)  185,  revg.  s.  c.  13  Fed.  546. 

Under,  the  provisions  of  Interst.  Com.  Act,  §  3,  it  is  the  duty  of  a 
carrier,  in  furnishing  cars  along  its  line,  where  a  limited  number  only 
can  be  supplied,  to  distribute  the  same  impartially,  without  unjust  dis- 
crimination or  favoritism. —  U.  S.  ex  rel.  Eingwood  Coal  Co.  v.  W.  Ya. 
Northern  R.  Co.,  125  Fed.  252;   affd.  134  Fed.  198. 

Where  the  supply  of  cars  is  less  than  the  demand,  it  is  the  duty 
of  the  carrier  to  pro-rate  the  supply  among  all  the  shippers,  without 
unjust  discrimination. —  U.  8.  ex  rel.  Coffman  v.  Norfolk  &  W.  R.  Co., 
109  Fed.  831. 

In  times  of  temporary  car  famine,  a  railroad  can  only  be  required  to 
do  its  best  and  to  treat  its  patrons  without  undue  preference. —  Hawhins 
V.  Wheeling  &  L.  E.  R.  Co.,  9  Inters.  Com.  E.  212. 

In  the  distribution  of  cars,  a  carrier  may  not  discriminate  between 
competitive  and  non-competitive  points. —  Hawhins  v.  L.  8.  &  J/.  8. 
R.  Co.,  9  Inters.  Com.  E.  207;  Hawkins  v.  'Wheeling  &  L.  E.  R.  Co., 
9  Inters.  Com.  E.  212. 

If  a  carrier  accepts  and  uses  cars  owned  by  shippers  or  others,  in  a 
legal  sense  it  adopts  them  as  its  own,  and  cannot  discriminate  as  to 
other  shippers  by  means  of  them. —  Rice  v.  W.  N.  Y.  &  P.  R.  Co.,  1 
Inters.  Com.  E.  717,  792,  795,  811,  2  Inters.  Com.  E.  298,  4  I.  C.  0. 
E.  131. 

That  cars  could  be  more  profitably  used,  or  meet  the  wants  of  a  larger 
number  of  shippers  elsewhere,  does  not  justify  refusing  an  applicant  a 
fair  allotment.— -BiddZe  Co.  v.  N.  Y.  L.  E.  &  W.  R.  Co.,  1  Inters. 
Com.  E.  787,  1  I.  C.  C.  E.  594. 
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When  by  reason  of  an  unprecedented  rush  of  business,  a  carrier  is 
unable  to  furnish  cars  to  all  sufficient  for  their  needs,  it  should  furnish 
to  all  shippers  what  cars  were  available,  without  discrimination. —  Rid- 
dle Co.  V.  B.  &  0.  R.  Co.,  1  Inters.  Com.  E.  701,  1  I.  C.  C.  E.  372;  St. 
Louis  S.  W.  B.  Co.  V.  Clay  Oin  Co.,  77  Ark.  357,  92  S.  W.  531. 

The  ordinary  duty  of  exercising  reasonable  care  and  diligence  in 
furnishing  cars  adequate  for  the  transportation  of  freight  does  not 
impose  on  the  railroad  the  duty  of  discriminating  in  favor  of  the 
complaining  shipper  where  the  demands  exceeded  the  capacity  of  the 
railroad  and  the  anticipated  or  usual  calls  upon  it. —  Strough  v.  N.  Y. 
C.  &  H.  R.  R.  Co.,  92  App.  Div.  (N.  Y.)  584,  87  K  T.  Supp.  30; 
afFd.  181  N.  T.  533,  73  N.  E.  1133. 

When  by  reason  of  a  press  of  business,  a  carrier  cannot  accept  all 
property  tendered  for  transportation,  it  cannot  therefore  favor  some 
customers  and  refuse  the  goods  of  others,  but  must  act  on  the  rule  of 
equality.—  Houston  &  T.  C.  R.  Co.  v.  Smith,  63  Tex.  322. 

The  rights  of  all  shippers  of  live  stock  applying  for  cars  under  the 
same  circumstances  are  necessarily  eqaal.— Nichols  v.  Oregon  Short 
L.  R.  Co.,  24  Utah,  83,  66  Pac.  768. 

[10]    Preference  to   shipments   of  perishable   property. 

Preference  in  forwarding  shipments  of  perishable  property  not  unjust 
discrimination, — see  ante,  §  32,  note   [14]. 

Where  a  carrier  is  unable  to  immediately  transport  all  property  de- 
liverable to  it  for  carriage,  it  may,  and  it  is  its  duty  to,  give  prefer- 
ence to  that  which  is  perishable. —  Tierney  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
76  N.  T.  305,  affg.  s.  c.  10  Hun  (N.  Y.),  569. 

Where  more  property  was  delivered  to  a  railroad  than  it  could  im- 
mediately transport,  it  is  liable  for  injury  to  perishable  goods  caused 
by  delay  through  a  failure  to  give  such  goods  preference  over  non- 
perishable  goods.—  Tierney  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  76  N.  Y.  305, 
affg.  s.  c.  10  Hun  (N.  Y),  569. 

[11]    Method  of  distribution. 

A  rule  of  a  railroad  company  provided  that  all  orders  for  cars  for 
use  in  the  transportation  of  shipments  of  grain  from  warehouses  must 
come  through  the  warehousemen  operating  such  houses.  In  cases  of 
car-shortage  the  warehousemen  were  thus  enabled  to  obtain  cars  for 
their  own  grain  and  by  failing  to  order  cars  for  the  shipment  of  the 
grain  of  other  persons  which  was  stored  in  their  warehouses,  such  ware- 
housemen obtained  a  great  advantage  over  other  storers  and  shippers  of 
grain. —  Held,  that  it  was  the  duty  of  the  railroad  to  require  fair  treat- 
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ment  for  storers  of  grain  under  this  rule,  or  to  abrogate  the  rule  and 
formulate  one  to  meet  the  exigencies  of  the  occasion. —  V.  8.  v.'Oregon 
E.  <&  N.  Co.,  159  Fed.  975. 

A  rule  of  a  railroad  as  to  distribution  of  cars,  providing  that  cars 
for  the  fuel  supply  of  that  railroad,  foreign  railroad  cars  especially 
consigned  for  the  fuel  supply  of  the  railroads  consigning  such  cars, 
and  individual  cars  assigned  by  the  owners  to  specified  mines  for  load- 
ing, will  be  charged  against  the  capacity  of  the  mine  at  which  they  are 
placed,  is  not  an  unreasonable  or  discriminatory  regulation. —  Logan 
Coal  Co.  V.  Pa.  B.  Co.,  154  Ped.  497. 

Where  a  consumer  of  a  commodity  sends  cars  to  receive  that  com- 
modity for  transportation,  they  are  not  to  be  included  in  a  percentage 
distribution  of  cars  of  the  railroad  among  shippers. —  U.  S.  v.  B.  &  0. 
B.  Co.,  154  Fed.  108. 

Under  Interst.  Com.  Act,  §  1,  relative  to  the  furnishing  of  cars  to 
shippers,  where  there  are  not  sufficient  cars  to  supply  all  demands 
and  distribution  on  a  percentage  basis  is  necessary,  all  the  car  equip- 
ment, including  the  private  cars  of  shippers,  must  be  taken  into  calcu- 
lation, and  it  is  inequitable  to  deduct  the  number  of  private  cars  from 
the  total  car  equipment,  and  then  make  a  percentage  distribution  of  the 
balance.—  U.  S.  v.  B.  &  0.  B.  Co.,  154  Fed.  108. 

Where  a  railroad  purchases  coal  from  mine  owners  and  sends  its 
cars  over  the  lines  of  another  road  to  receive  the  coal  for  transporta- 
tion, these  cars  are  not  to  be  taken  into  consideration  in  the  distribution 
of  the  cars  of  the  latter  road  on  a  percentage  basis  in  cases  of  car  short- 
age.— V.  8.  v.  B.  &  0.  E.  Co.,  154  Fed.  108. 

When  individual  shippers  own  their  own  cars,  it  is  not  unreasonable 
that  they  shall  have  the  exclusive  use  of  the  same. —  U.  8.  y.  B.  &  0. 
B.  Co.,  154  Fed.  108. 

In  a  mandamus  proceeding  against  a  carrier  to  prevent  discrimina- 
tion in  its  distribution  of  cars  among  rival  coal  companies,  it  was 
admitted  that  the  defendant  owned  no  cars  but  obtained  them  from 
another  railroad  and  alloted  them  to  the  mining  districts  according 
to  a  formulated  rating. —  Held,  that  the  court  had  power  to  fix  the 
percentage  of  cars  which  the  carrier  should  furnish  to  the  complainant's 
mines  in  proportion  to  their  present  output,  there  being  nothing  to 
indicate  any  probable  change  in  such  output. —  West  Ya.  Northern  E. 
Co.  v.  U.  8.,  134  Fed.  198,  a£fg.  s.  c.  125  Fed.  252. 

In  determining  the  distribution  of  coal  cars,  the  equipment  in  use 
at  the  mines  for  handling  and  loading  is  of  secondary  importance, 
because  such  equipment  may,  and  doubtless  would  be  speedily  increased, 
if  more  cars  were  allotted. —  U.  8.  ex  rel.  Kingwood  Coal  Co.  v.  W. 
Ya.  Northern  B.  Co.,  125  Fed.  252;  afEd.  134  Fed.  198. 
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In  furnishing  cars  to  local  mines,  the  distribution  should  be  based 
ou  a  disinterested  and  intelligent  examination  of  the  different  mines 
by  experts,  and  upon  a  consideration  of  all  the  factors  which  go  to 
make  up  the  capacity  of  such  mines,  both  actual  and  potential. —  TJ.  S. 
ex  rel.  Kingwood  Goal  Go.  v.  W.  Va.  Northern  R.  Co.,  125  Fed.  252; 
afiu.  13i  Fed.  198. 

A  system  of  coal  car  distribution  which  a  carrier  has  adopted  in  a 
given  district  affords  no  just  complaint  to  any  shipper  if,  under  the 
circumstances  and  conditions  of  that  particular  field,  it  is  a  fair  and 
rea?onable  one,  and  is  applied  to  all  alike. —  U.  8.  v.  Norfolk  &  ^Y.  R. 
Co.,  109  Fed.  831. 

That  special  or  private  cars  are  furnished  by  one  shipper,  does  not 
justify  discrimination  in  furnishing  cars,  and  in  the  stress  of  unusual 
business,  such  special  cars  in  its  service  should  be  applied  to  the  ac- 
commodation of  all  shippers  alike. —  U.  S.  v.  Norfolk  &  W.  R.  Co., 
109  Fed.  831. 

If  all  shippers  applying  cannot  be  provided  with  desired  facilities, 
the  plan  or  method  adopted  should  be  the  one  affording  the  largest 
public  accommodation  with  the  smallest  amount  of  individual  hard- 
ship.—  Palmers'  Board  of  Trade  v.  Pa.  R.  Co.,  9  Inters.  Com.  E.  61. 

[12]    Effect  of  agreement  as  to  distribution. 

A  mere  arrangement  between  a  railroad  company  and  its  patrons, 
relating  solely  to  the  basis  upon  which  an  equitable  and  fair  distribu- 
tion of  cars  could  be  secured,  does  not  relieve  the  railroad  from  the 
obligations  as  to  the  distribution  of  cars  imposed  by  Interst.  Com. 
Act,  §  3 ;  nor  does  the  shipper  lose  the  rights  and  remedies  given  by 
§  23  of  the  Act.—  U.  8.  v.  Norfolk  &  W.  R.  Co.,  143  Fed.  266,  revg. 
s.  c.  138  Fed.  849. 

An  agreement  between  the  shippers  and  a  carrier  in  a  particular 
field,  as  to  what  would  be  an  equitable  basis  for  distribution  of  cars 
therein,  does  not  prevent  one  of  such  shippers  from  proceeding  against 
said  carrier  to  compel  it  to  furnish  such  shipper  an  equitable  pro- 
portion of  the  available  cars. —  U.  8.  v.  Norfolk  &  W.  B.  Co.,  143 
Fed.  266,  revg.  s.  c.  138  Fed.  849. 

[1.3]    Facts  shoxring  nnjnst  discrimination. 

Where  it  is  shown  that,  under  a  rule  of  a  railroad  providing  that  all 
orders  for  cars  for  use  in  the  transportation  of  shipments  from  ware- 
houses must  come  through  the  warehousemen  operating  such  warehouses, 
in  times  of  car-shortage  the  warehousemen  are  able  to  get  cars  for 
their  own  shipments  while  they  ignore  the  demands  of  storers  and 
shippers  for  cars,  facts  are  proved  which  show  an  undue  discrimination 
in  favor  of  the  warehousemen  and  against  such  other  shippers. —  U.  8. 
v.  Oregon  R.  &  N.  Co.,  159  Fed.  975. 
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The  carrier  neglected  and  refused  to  furnish  cars  to  complainants 
■when  it  might  reasonably  have  done  so,  and  at  the  same  time  furnished 
cars  to  complainant's  competitors  engaged  in  the  same  line  of  business 
at  the  same  place. — -Held,  that  this  constituted  an  unlawful  discrim- 
ination.—  Oallogly  v.  C.  H.  &  D.  R.  Co.,  11  Inters.  Com.  E.  1. 

The  mere  showing  of  a  carrier's  rule  of  car  apportionment  to  be 
that  regardless  of  the  number  of  carloads  shippers  may  have  ready 
for  shipment,  the  first  car  goes  to  the  shipper  who  placed  the  first 
order,  the  second  to  the  second  order,  and  so  on  until  the  supply  is 
ejdiausted,  is  not,  with  a  bare  statement  that  the  rule  works  a  discrim- 
ination, sufficient  to  establish  discrimination,  but  the  actual  effect  of 
the  rule  must  be  shown. —  Richmond  Elev.  Co.  v.  Pere  Marquette  R. 
Co.,  10  Inters.  Com.  E.  629. 

Facts  held  to  show  an  unjust  discrimination  in  furnishing  cars. — 
Bichmond  Elev.  Co.  v.  Pere  Marquette  R.  Co.,  10  Inters.  Com.  E.  629. 

Preferring,  in  the  furnishing  of  cars,  shippers  who  own  spur  tracks 
rather  than  those  who  do  not  but  use  and  thereby  obstruct  the  car- 
rier's general  lines,  is  not  an  unlawful  discrimination,  so  long  as  all 
in  the  same  position  are  treated  alike. —  Choctaw,  0.  &  G.  B.  Co.  v. 
State,  Y3  Ark.  373,  84  S.  W.  502. 

[14]    Penalties  for  failure  to  furnish  cars  —  Validity  of  statutes. 

A  Texas  statute  required  that  upon  application  in  due  form  by  a 
shipper,  a  railroad  must  furnish  sufficient  ears  for  his  consignment, 
regardless  of  every  other  consideration  except  strikes  and  public 
calamities.  In  the  state  courts,  the  statute  was  construed  to  apply  to 
applications  for  cars  for  shipments  out  of  the  state. —  Held,  this  wag  an 
attempt  to  regulate  interstate  commerce,  and  beyond  the  police  power 
of  the  state.—  Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  TT.  S.  321,  26  Sup. 
Ct.  E.  (U.  S.)  491. 

A  state  statute  imposing  penalties  on  carriers  for  failure  to  ship 
freight  within  five  days,  is  valid  and  operative  as  to  freight  to  be 
shipped  outside  the  state. — -Bagg  v.  Wilmington  &  R.  Co.,  109  N.  C. 
2Y9,  14  S.  E.  Y9,  14  L.  E.  A.  596. 

A  state  statute  imposing  a  penalty  on  a  carrier  for  failure  to  furnish 
cars  within  six  days  after  written  demand  therefor  by  a  shipper,  is 
void  as  a  regulation  of  interstate  commerce. — ■  Texas  &  P.  R.  Co.  v. 
Allen,  17  Tex.  Ct.  E.  256,  98  S.  W.  450. 

A  state  statute  providing  for  penalties  for  the  failure  of  a  railroad 
corporation  to  furnish  cars  upon  demand,  is  valid  as  to  intrastate  com- 
merce, although  invalid  as  to  interstate  commerce. —  Allen  v.  Tex.  & 
P.  B.  Co.,  —  Tex.  — ,  101  S.  W.  792. 
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[15]    '^— Constrnction  of  statutes. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40]. 
Statute  providing  penalties  for  failure  to  furnish  cars  construed  as 

penal, —  see  ante,  §  1,  note  [35], 

A  statute  requiring  carriers  to  furnish  cars  and  prescribing 
penalties  for  non-compliance,  will  be  strictly  construed,  and  hence 
does  not  require  the  furnishing  of  cars  beyond  its  own  line. —  Houston 
&  T.  G.  E.  Co.  V.  Buchanan,  15  Tex.  Ct.  E.  521,  91  S.  W.  199. 

A  statute  authorizing  the  recovery  of  a  forfeiture  from  a  railroad 
for  its  failure  to  furnish  cars,  etc.,  is  highly  penal,  and  he  who  seeks 
to  recover  must  bring  himself  strictly  within  the  law. —  Texas  &  P.  B. 
Co.  V.  Hughes,  14  Tex.  Ct.  E.  894,  91  S.  W.  567. 

[16]    What   constitnte   separate     offenses. 

Under  the  North  Carolina  statute,  a  carrier  refusing  to  transport 
cattle  is  liable  to  a  separate  penalty  for  each  animal  in  the  shipments 
refused.—  Carter  v.  Wilmington  &  W.  R.  Co.,  129  N.  0.  213,  39  S.  E. 
327. 

In  an  action  to  recover  a  penalty  for  refusal  to  transport  cattle,  re- 
covery may  be  had  for  each  head  of  cattle  and  for  each  day's  refusal,  as 
separate  offenses. —  State  ex  rel.  Carter  v.  Wilmington  &  W.  B.  Co.,  126 
]Sr.  C.  437,  36  S.  E.  14. 

[17]    Actions  for  failure  to   fnrnish   cars   or   discrimination  in  so 
furnishing  —  Nature  of  action. 

An  action  for  failure  to  furnish  cars  requested  by  plaintiff,  the  car- 
rier having  accepted  his  requisition,  lies  in  tort,  not  on  contract. —  Di 
Giorgio  I.  &  S.  Co.  v.  Pa.  R.  Co.,  104  Md.  693,  65  Atl.  425. 

[18]    Right    of   action. 

Parol  agreement  to  furnish  cars,  if  hroJcen,  makes  carrier  liable  for  de- 
lay,—  see  post,  note  [30] . 

Whether  statutory  remedies  supplant  existing  rights  of  action, —  see 
post,  §  40,  note  [2]. 

A  railroad  company  is  liable  in  damages  if  it  discriminates  against  a 
particular  grain  elevator  in  the  furnishing  and  handling  of  cars. — 
Kellogg  v.  Sowerby,  93  App.  Div.  (N.  Y.)  124,  87  N.  Y.  Supp.  413. 

If  those  in  charge  of  the  carrier's  cars,  whose  duty  it  was  to  assign, 
or  give  them  out  to  be  loaded  with  grain,  through  trickery  or  from  mo- 
tives of  partiality  or  from  oppression,  gave  them  to  persons  by  the  course 
and  usage  of  the  company  or  in  fact  not  rightfully  entitled  to  them,  and 
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thereby  deprived  the  complaining  shipper  of  the  facilities  he  should 
have  had  for  shipping  his  grain,  he  is  entitled  to  such  damages  as  he 
may  have  sustained  therefor. — Galena  .<&  C.  U.  B.  Co.  v.  Bae,  18  111.  488. 

[19]    Pendency  of  other  proceeding. 

Complainants  brought  an  action  in  a  state  court  for  damages  for  dis- 
crimination in  furnishing  cars.  Later  they  brought  a  proceeding  for 
reparation  before  the  Interstate  Commerce  Commission,  because  of 
the  same  abuses. —  Held,  that  the  pendency  of  the  action  in  a  state 
court  did  not  bar  the  latter  proceeding,  though  its  pendency  in  a  federal 
court  would  have  had  that  effect. —  Gallogly  v.  G.  H.  &  D.  B.  Co.,  11 
Inters.  Com.  R.  1. 

[20]    Defenses. 

In  an  action  by  a  shipper  against  a  carrier  for  refusing  to  furnish  cars, 
it  is  not  competent  for  it  to  prove  the  consignee's  delays  in  unloading  pre- 
vious shipments.  The  carrier's  remedy  is  against  such  consignee  for  de- 
muTiage.— Houston,  E.  &  W.  T.  B.  Co.  v.  Camplell,  9l'Tex.  551,  45  S. 
W.  2,  43  L.  R.  A.  225n. 

In  an  action  for  damages  for  failure  to  furnish  cars,  the  carrier 
cannot  contend  that  the  cars  were  desired  for  shipments  outside  the  state, 
unless  its  legal  right  to  refuse  such  a  request  was  asserted  at  the  time  the 
cars  were  asked  for. —  Houston  &  T.  G.  B.  Co.  v.  Buchanan,  11  Tex.  Ct. 
E.  1005,  84  S.  W.  1073. 

[21]    Pleading  and  proof. 

An  allegation  that  timber  was  placed  near  carrier's  side  track,  and  that 
a  freight  conductor  and  two  station  agents  of  carrier  were  requested  to 
furnish  a  car  for  its  shipment,  does  not  show  tender  or  receipt,  enabling 
recovery  for  failure  to  transport. — ■  St.  Louis,  I.  M.  tS;  8.  B.  Co.  v.  Lee, 
69  Ark.  584,  65  S.  W.  99. 

In  an  action  to  recover  for  failure  to  furnish  cars,  an  allegation  that 
plaintiff  made  demand  of  defendant  is  sufficient  to  admit  proof  as  to  the 
agent  upon  whom  the  demand  was  made,  and  that  he  had  authority  to  fur- 
nish cars. —  St.  Louis,  I.  M.  &  8.  B.  Co.  v.  Wynne  Hoop  Co.,  81  Ark. 
373,  99  S.  W.  375. 

In  an  action  to  recover  for  the  failure  of  a  railroad  to  furnish  cars, 
the  allegation  in  the  complaint  that  "  the  plaintiff  had  placed  a  lot  of  elm 
saw  logs  along  defendant's  tracks  for  shipment,  and  had  made  often  and  re- 
peated demands  of  defendant  for  cars  upon  which  to  load  and  ship  out 
logs  "  sufficiently  alleges  a  tender  for  shipment  and  a  demand  for  cars. — ■ 
Si.  Louis,  I.  M.  &  8.  B.  Co.  v.  Wynne  Hoop  Co.,  81  Ark.  373,  99" 
S.  W.  375. 
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[22]    Questions  for  jury. 

In  an  action  to  recover  for  failure  of  a  railroad  to  furnish  cars  on  de- 
mand, evidence  was  introduced  by  the  railroad  tending  to  show  a  sufficient 
equipment  for  the  usual  demands,  and  that  the  failure  to  furnish  cars  was 
due  to  an  unusual  press  of  business. —  Held,  that  the  questions  whether 
the  railroad  was  properly  equipped  to  supply  the  real  demand;  whether 
there  was  an  unprecedented  demand  which  could  not  reasonably  have  been 
anticipated;  whether  the  railroad  was  permitting  its  cars  to  be  in  the 
service  of  other  roads  to  obtain  rent  therefrom  instead  of  using  them  to 
supply  its  public  demands,  or  whether  they  were  unavoidably  out  of  reach 
at  the  time  of  the  alleged  unprecedented  demand,  were  questions  for  the 
jury.—  Si.  Louis  8.  W.  R.  Co.  v.  Leder  Bros.,  79  Ark.  59,  95  S.  W.  170. 

[23]    Measure    of   damage. 

Eeparation  for  discrimination  in  furnishing  cars  should  not  include 
probabilities  of  profit,  but  should  include  all  that  may  with  reason- 
able certainty  be  directly  charged  to  such  unfair  treatment. —  Eaton  v.  G. 
li.  &  D.  R.  Co.,  11  Inters.  Com.  E.  619. 

The  petitioner  had  the  carrier  build  side  tracks  to  his  mill,  so  that  un- 
loading could  be  made  directly  from  the  cars.  For  other  mills,  which  did 
not  have  such  side  tracks,  the  carriers  paid  the  cost  of  cartage.  Because 
of  the  failure  of  the  company  to  furnish  cars  on  the  side  track,  he  had 
to  cart  to  and  from  the  main  line. —  Held,  that  his  measure  of  damages 
was  the  amount  per  load  paid  by  the  carrier  to  the  other  shippers. — 
Hezel  M.  Co.  v.  St.  L.  A.  &  T.  H.  R.  Co.,  2  Inters.  Com.  E.  571,  3  Inters. 
Com.  E.  701,  5  I.  C.  C.  E.  57. 

The  measure  of  damages  for  failing  to  furnish  cars  as  agreed  is  the 
difference  between  the  value  of  the  cattle  at  the  place  of  destination  when 
they  did  arrive  there  and  when  they  should  have  arrived  there. —  Texas 
&  P.  R.  Co.  V.  Nicholson,  61  Tex.  491. 

[24]    Indictment. 

An  indictment  for  an  unreasonable  discrimination  by  failure  to  give  a 
shipper  his  proper  share  of  cars,  which  charges  the  offense  in  the  language 
of  the  statute  but  does  not  describe  the  offenses  intended  to  be  alleged 
is  insufficient.—  U.  S.  v.  B.  &  0.  R.  Co.,  153  Fed.  997. 

[25]    Kegnlation  of  special  services  —  Definitions. 

What  constitutes  "switching," — see  ante,  §  2,  note   [9]. 
Switching  of  cars  not  interstate  commerce, —  see  ante,  §  25,  note  [2]. 
Right  to  charge  higher  rate  to  cover  cost  of  switching, —  see  ante,  §  26. 
note  [35]. 
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What  is  a  reasonable  terminal  charge, —  see  ante,  §  26,  note  [37]. 
Rules  and  regulations  as  to  storage  and  demurrage  should  he  stated  in 

schedules, —  see   ante,    §   28,   note    [18]. 
Discriminations  in  terminal  charges, —  see  ante,  §  31,  note  [62]. 
Switching  charges  which  do  not  pay  cost  of  service  not  enforceable, — ■ 

see  post,  §  49,  note  [32]. 

"  Switching  "  or  "  transfer  service  "  occurs  only  in  connection  with  a 
"  transportation "  of  the  freight  over  a  railway  and  where  the  entire 
service  is  rendered  on  spur-tracks  of  a  railroad  company  it  is  '  trans- 
portation "  and  not  "  switching  "  for  which  transportation  and  not  switch- 
ing charges  may  be  made. —  Dixon  v.  Central  of  Ga.  B.  Co.,  110  Ga.  173, 
35  S.  E.  369. 

The  phrase  "  for  more  than  five  days,"  in  a  demurrage  statute,  means 
five  full  days,  five  running  days,  Sundays,  etc.,  to  be  counted. —  Branch 
y.  Wilmington  &  W.  B.  Co.,  77  N.  C.  347. 

126]    ^—  Right  to  esact  demurrage  charges. 

A  railroad  may  make  a  regulation  compelling  the  payment  of  demur- 
rage charges  if  goods  are  not  unloaded  within  a  certain  time,  provided  the 
time  allowed  for  unloading  is  reasonable  and  the  charge  is  not  excessive. 
—  Miller  v.  Ga.  B.  .£  B.  Co.,  88  Ga.  563,  15  S.  E.  316,  18  L.  E.  A.  323. 

After  allowing  a  shipper  a  reasonable  time  to  unload,  a  carrier  is  en- 
-titled  to  a  reasonable  car  service,  storage  or  demurrage  fee,  and  to  a  lien 
on  the  freight  for  such  charges. —  Schumacher  v.  Ch.  &  N.  W.  B.  Co., 
207  111.  199,  69  N.  E.  825,  affg.  s.  c.  108  111.  App.  520,  distinguishing 
Chicago  &  N.  W.  B.  Co.  v.  Jenkins,  103  111.  588. 

The  right  to  demurrage  does  not  exist  in  favor  of  railroads. —  Chicago 
&  N.  W.  R.  Co.  V.  -JenUns,  103  111.  588;  distinguished,  207  111.  199,  69 
'B.  E.  825. 

127]    ^—Reasonableness  of  demurrage   charges. 

Duty  of  carrier  to  mahe  reasonable  demurrage  and  storage  charges, — 

see  ante,  §  26,  note  [29]. 
Discriminations  in  demurrage  charges,-^  see  ante,  §  31,  note  [62]. 
Proper  basis  for  computing  demurrage  charges, —  see  post,  §  49,  note 

[40]. 

A  demurrage  charge  of  $1  per  day  for  the  time  a  car  loaded  remains 
standing  on  the  tracks  of  the  carrier  before  being  unloaded,  after  the 
first  96  hours,  deducting  holidays,  Sundays  and  rainy  days,  is  not  un- 
reasonable.— Michie  V.  N.  Y.  N.  H.  &  H.  R.  Co.,  161  Fed.  694. 

A  demurrage  charge  is  not  properly  based  upon  the  fair  rental  value 
of  the  car.    It  is  in  the  nature  of  a  penalty,  to  insure  the  consignee  will 
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promptly  receive  his  freight. —  Eehoe  v.  Charleston  &  W.  C.  R.  Co.,  11 
Inters.  Com.  E.  166. 

One  dollar  per  day  is  the  demurrage  charge  universally  named  by  car 
service  associations  in  all  parts  of  the  country  in  case  of  car-load  freight, 
and  the  same  amount  is  generally,  if  not  uniformly,  fixed  by  railroad  com- 
missions invested  with  power  to  make  rates  and  regulations.  Such  a 
charge  is  just  and  reasonable,  upon  the  facts  of  this  case. —  Eehoe  v. 
Charleston  &  W.  C.  B.  Co.,  11  Inters.  Com.  E.  166. 

In  demurrage  charges,  refunds  on  account  of  delays  because  of  weather 
must  be  hona  fide  and  not  arbitrarj'. —  Pennsylvania  Millers'  Assn.  v. 
Phila.  &  R.  R.  Co.,  8  Inters.  Com.  E.  531. 

The  charging  of  demurrage,  before  a  reasonable  time  for  loading  or  un- 
loading has  elapsed,  would,  so  far  as  that  charge  covers  time  which  should 
be  embraced  in  a  reasonable  time,  be  an  unjust  or  unreasonable  charge 
for  a  "  service  rendered  in  connection  with  the  transportation  of  prop- 
erty "  or  "  for  the  storage  or  handling "  of  such  property. — ■  Pennsyl- 
vania Millers'  Assn.  v.  Phila.  &  E.  li.  Co.,  8  Inters.  Com.  E.  531. 

A  demurrage  charge  of  $1  per  day  for  each  car  is  not  necessarily  un- 
reasonable because  the  cars  vary  in  capacity. —  Miller  v.  Ga.  R.  &  B.  Co., 
88  Ga.  563,  15  S.  E.  316,  18  L.  E.  A.  323. 

Charging  a  shipper  $1  per  day  for  the  use  of  a  car  during  the  time 
the  law  allows  him  for  loading  it,  is  extortionate. —  8t.  Louis  S.  IF.  B. 
Co.  v.  Rutherford,  16  Tex.  Ct.  E.  1T9,  96  S.  W.  73. 

[28]    AUoTC-ance  of  time  for  unloading. 

The  differences  in  the  length  of  time  before  demurrage  charges  begin 
should  not  be  undue,  as  between  various  localities. —  Pennsylvania  Mil- 
lers' Assn.  V.  Phila.  &  R.  R.  Co.,  8  Inters.  Com.  E.  531. 

Forty-eight  hours  is  an  unreasonably  small  allowance  of  time  for  un- 
loading where  any  portion  of  it  has  to  be  consumed  in  attending  to  the 
preliminaries  necessarily  antecedent  to  the  actual  work  of  unloading. 
The  period  also  should  not  begin  to  run  until  the  cars  have  been  placed 
for  unloading  and  notice  of  the  placing  has  been  given  to  the  proper  party. 
—  Pennsylvania  Millers'  Assn.  v.  Phila.  &  R.  B.  Co.,  8  Inters.  Com.  E. 
531. 

Allowance  of  96  hours  free  car  service  on  one  commodity  and  only  4S 
hours  on  another,  is  not  an  imlawful  discrimination. —  Pennsylvania 
Millers'  Assn.  v.  Phila.  £■  R.  R.  Co.,  8  Inters.  Com.  E.  531. 

A  96-hour  free  car  service  rule  at  a  given  point  is  not  discriminative, 
if  it  is  not  allowed  to  one  shipper  of  a  given  commodity  and  denied  to 
another. —  Pennsylvania  Millers'  Assn.  v.  Phila.  &  R.  R.  Co.,  8  Inters. 
Com.  E.   531. 

In  determining  what  is  a  reasonable  time  for  unloading,  before  a  de- 
murrage charge  can  begin,  the  distance  which  the  freight  must  be  hauled 
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by  the  consignee  is  not  an  element  for  consideration. —  Schumacher  v. 
Ch.  &  N.  W.  E.  Co.,  207  111  199,  69  N.  e.  825,  a£Eg.  s.  c.  108  111.  App. 
520,  distinguishing  Chicago  &  N.  W.  B.  Co.  v.  Jenkins,  103  111.  588. 

[29]    Carrier's  lien  for  demurrage. 

See  also,  ante,  [26]. 

A  demurrage  claim,  though  valid,  does  not  give  the  carrier  a  lien  on 
the  goods,  but  he  must  enforce  his  claim  by  an  action  for  breach  of  con- 
tract, not  by  detention  of  the  goods. —  Crommelin  v.  N.  Y.  &  H.  R.  Co., 
4  Keyes  (N.  Y.),  90,  afig.  s.  c.  10  Bosw.  (N.  Y.)  Y7. 

A  carrier  has  no  lien  for  demurrage  on  property  in  cars  transported 
over  its  lines.— Wallace  v.  B.  &  0.  B.  Co.,  216  Pa.  311,  65  Atl.  665. 

A  carrier  has  no  lien  on  freight  for  demurrage  for  delay  in  unloading, 
and  no  right  to  retain  possession  of  the  goods  until  it  is  paid. —  Nicallette 
Lumber  Co.  v.  People's  Coal  Co.,  313  Pa.  379,  62  Atl.  1060. 

[30]    'When  state  has  jurisdiction. 

A  car  of  coal  not  yet  delivered  to  the  consignee,  but  standing  on  the 
track  of  the  railway  in  the  condition  in  -which  it  was  brought  from  an- 
other state,  is  still  under  exclusive  federal  regulation. —  McNeill  v.  So. 
R.  Co.,  202  U.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  722. 

Carloads  of  coal  shipped  from  one  state  to  another  remain  objects  of 
interstate  commerce  until  delivered  to  the  consignee.  Therefore  an 
order  of  the  state  corporation  commission  of  North  Carolina  directing 
the  carrier  to  place  such  cars  on  a  certain  track  for  unloading,  as  re- 
quested by  the  consignee,  is  not  within  the  jurisdiction  of  such  commis- 
sion.—(SoM^/iern  R.  Co.  V.  Oreenboro  I.  &  G.  Co.,  134  Fed.  82;  affd.  202 
U.  S.  543,  26  Sup.  Ct.  E.  (U.  S.)  722. 

The  switching  of  cars  by  a  carrier  is  a  local  service,  the  charges 
for  which  a  state  commission  may  regulate  even  as  to  cars  destined  in- 
terstate.— Chicago,  M.  &  St.  P.  R.  Co.  v.  Becker,  32  Ped.  849. 

A  ear  being  hauled  from  one  of  the  carrier's  yards  to  another,  prepara- 
tory to  going  upon  the  main  line  bound  for  its  destination  in  another 
state,  is  engaged  in  interstate  commerce. —  U.  S.  v.  P.  C.  C.  &  St.  L.  R. 
Co.,  11  Inters.  Com.  E.  696. 

If  a  carload  of  hay  is  consigned  to  a  particular  warehouse,  the  carrier 
delivers  it  at  the  warehouse,  if  upon  its  tracks,  or  to  the  proper  switch- 
ing road  if  not.  If  no  point  of  delivery  is  named  in  the  consignment,  and 
no  directions  have  been  given  before  the  arrival  of  the  car,  the  carrier 
places  it  upon  its  team  track.  When  the  car  has  been  disposed  of  in  the 
above  manner,  the  service  of  the  railway  in  respect  of  that  shipment  is 
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complete,  the  car  having  been  properly  placed  for  delivery  of  its  contents. 
If  the  consignee  then  sells  to  the  complainant,  and  the  carrier,  at  the 
order  of  the  original  consignee  or  the  complainant,  moves  the  car  to  the 
letter's  storehouse,  that  is  a  new  and  independent  service,  for  which  a 
reasonable  additional  charge  may  be  made,  and  if  performed  wholly 
within  the  state,  not  within  the  jurisdiction  of  the  Interstate  Commerce 
Commission. —  St.  Louis  Hay  &  G.  Co.  v.  C.  B.  &  Q.  B.  Co.,  11  Inters. 
Com.  E.  82. 

[31]   Popper  of  commissions. 

Power  of  Commission  as  to  switching  and  demurrage  charges, —  see 
post,  §  49,  note  [10]. 

In  the  absence  of  congressional  anthorization,  the  Interstate  Commerce 
Commission  has  no  power  to  require  that  shippers  shall  be  allowed  a 
certain  length  of  time  after  the  arrival  of  the  car  in  which  to  designate 
the  point  of  delivei-y. —  St.  Louis  Hay  &  G.  Co.  v.  C.  B.  &  Q.  B.  Co., 
11  Inters.  Com.  K.  82. 

[32]    Demurrage  charges   as  violations   of  long   and  short  haul 

rule. 

The  long  and  short  haul  rule  of  the  Interstate  Commerce  Act  does  not 
apply  to  rates  of  which  a  part  are  demurrage  charges;  but  if  such  de- 
murrage charges  when  added  to  transportation  rates,  result  in  greater 
aggregate  charges  in  certain  cases  than  in  other  cases  involving  longer 
hauls,  this  may  constitute  an  imdue  preference  as  between  localities. — 
Pennsylvania  Millers'  Assn.  v.  Phila.  &  B.  B.  Co.,  8  Inters.  Com.  E.  531. 


§  38.  Liability  for  damage  to  property  in  transit; 
"^[duty  of  carrier  to  furnisli  bill  of  lading;  limita- 
tion of  liability;  liability  for  loss  by  delay;  regula- 
tions as  to  baggage]. —  Every  eommon  carrier  and  every  rail- 
road corporation  and  street  railroad  corporation  shall,  upon  de- 
mand, issue  either  a  receipt  or  bill  of  lading  for  all  property  de- 
livered to  it  for  transportation.  No  contract,  stipulation  or  clause 
in  any  receipt  or  bill  of  lading  shall  exempt  or  be  held  to  exempt 
any  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration from  any  liability  for  loss,  damage  or  injury  caused  by  it 
to  freight  or  property  from  the  time  of  its  delivery  for  transporta- 
tion until  the  same  shall  have  been  received  at  its  destination  and 
a  reasonable  time  shall  have  elapsed  after  notice  to  consignee  of 

•  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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such  arrival  to  permit  of  the  removal  of  such  freight  or  property. 
Every  common  carrier,  railroad  corporation  and  street  railroad  cor- 
poration shall  be  liable  for  all  loss,  damage  or  injury  to  property 
caused  by  delay  in  transit  due  to  negligence  while  the  same  is 
being  carried  by  it,  but  in  any  action  to  recover  for  damages  sus- 
tained by  delay  in  transit  the  burden  of  proof  shall  be  upon  the 
defendant  to  show  that  such  delay  was  not  due  to  negligence. 
Every  common  carrier  and  railroad  corporation  shall  be  liable  for 
loss,  damage  and  injury  to  property  carried  as  baggage  up  to  the 
full  value  and  regardless  of  the  character  thereof,  but  the  value 
in  excess  of  one  hundred  and  fifty  dollars  shall  be  stated  upon 
delivery  to  the  carrier,  and  a  written  receipt  stating  the  value 
shall  be  issued  by  the  carrier,  who  may  make  a  reasonable  charge 
for  the  assumption  of  such  liability  in  excess  of  one  hundred  and 
fifty  dollars  and  for  the  carriage  of  baggage  exceeding  one  hundred 
and  fifty  pounds  in  weight  upon  a  single  ticket.  Nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he  has  under  existing  law. 


Penalties  and  forfeitures  for  failure  to  give  a  hill  of  lading, —  see 

post,  §  56. 
For  parallel  provisions   of  Interstate   Commerce   Act, —  see   Interst. 

Com.  Act,  §  20,  post,  Appendix  B. 
Terms  on  which  goods  will  ie  received  for  transportation  must  he 

announced  in  puhlished  schedules, —  see  ante,   §   28. 
False   hilling,  classification,  report  of  weights,  etc.,  forhidden, —  see 

ante,  §  34. 
Power  of  Commission  to  order  changes  in  time  schedules,  etc., —  see 

post,  §  51. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[Y]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 


[1]    Duty  to  give  bill  of  lading. 

Limitation  of  liahility  in  general, —  see  post,  notes   [17]-[25]. 
Whether  carriers  can  he  compelled  to  give  hill  of  lading  heyond  their 
own  lines, —  see  ante,  §  35,  note  [21]. 

There  is  no  mle  of  common  law  which  requires  a  common  carrier 
to  give  a  bill  of  lading. —  Johnson  v.  Stoddard,  100  Mass.  306. 

[2]    Wiat  la-w  governs. 

The  validity  of  a  stipulation  in  a  bill  of  lading  limiting  the  car- 
rier's liability  depends  on  the  law  of  the  state  of  contract. —  Liverpool 
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£  G.  W.  8.  Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  E.  (U.  S.) 
469,  affg.  s.  c.  22  Fed.  715,  17  Fed.  377;  Myrick  v.  Mich.  Cent.  B.  Co., 
107  U.  S.  102,  1  Sup  Ct.  R.  (U.  S.)  425,  revg.  Fed.  Cases  No.  10,001;  The 
Henry  B.  Hyde,  82  Fed.  681;  McDaniel  v.  R.  Co.,  24  Iowa,  412;  Ohio 
&  M.  B.  Co.  V.  Tabor,  98  Ky.  503,  32  S.  W.  168,  36  S.  W.  18,  34  L. 
E.  A.  685;  Meuer  v.  Ch.  M.  &  St.  P.  B.  Co.,  11  S.  Dak.  94,  75  N.  W. 
823;  Pittman  v.  Pac.  Exp.  Co.,  24  Tex.  Civ.  App.  595,  59  S.  W.  949. 

Although  a  state  statute  provides  that  no  contract  shall  in  any  way 
afiect  the  common  law  liability  of  a  carrier  for  loss  of  or  injury  to 
goods  transported,  it  seems  that  a  valid  contract  can  be  made  in  that 
state  limiting  the  liability  of  a  railroad  company  in  another  state. — 
Piatt  V.  Bichmond,  Y.  B.  &  C.  B.  Co.,  108  N.  T.  358,  15  N.  E.  393. 

If  any  limitation  of  the  carrier's  liability  is  prohibited  by  the  law 
of  the  state  where  the  contract  was  made,  such  limitation  is  void  and 
unenforceable  in  this  state. —  Barnes  v.  L.  I.  B.  Co.,  47  Misc.  (N.  T.) 
318,  93  N.  Y.  Supp.  616 ;  revd.  on  other  grounds,  115  App.  Div.  (N.  T.) 
44,  100  N.  T.  Supp.  593. 

A  contract  of  carriage  limiting  the  liability  of  the  carrier,  made  in 
Pennsylvania  where  it  has  been  held  that  carriers  may  not  limit  their 
liability  for  negligence,  is  effectual  to  limit  the  carrier's  liability  where 
the  breach  occurred  in  New  York  State. —  Cappel  v.  Weir,  46  Misc.  441, 
92  N.  Y.  Supp.  365. 

A  bill  of  lading  is  governed  by  the  law  of  the  state  where  it  is 
issaed.— National  Bank  v.  B.  &  0.  B.  Co..  99  Md.  661,  59  Atl.  134. 

[3]    Contents  of  liill. 

Limitation   of  liability   hy  stipulation  in  hill  of  lading, —  see  post, 
note  [19]. 

Where  instructions  for  shipping  are  out  of  the  ordinary  course  and 
the  agent  consents  to  bill  by  the  route  indicated,  it  should  appear  on 
the  bill  of  lading. —  Dewey  Bros.  Co.  v.  B.  &  0.  B.  Co.,  11  Inters.  Com. 
R.  481. 

r4]    Customs  and  usages. 

A  shipper  and  carrier,  in  contracting  for  transportation  as  to  which 
known  usages  prevail,  incorporate  such  usages  by  implication  into  their 
contract,  if  nothing  to  the  contrary  is  said. —  Hosteller  v.  Park,  137  U.  S. 
30,  11  Sup.  Ct.  E.  (U.  S.)  1. 

The  general  course  of  business  in  the  transportation  of  property 
by  a  common  carrier,  if  generally  established,  may  be  shown  and 
will  govern  in  the  construction  of  a  general  engagement  for  ship- 
ment of  property,  where  the  proposal  of  the  contracting  party  makes 
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no  reference  to  the  exemptions  and  limitations  of  the  carrier.  Under 
such  circumstances,  the  shipper  is  to  be  regarded  as  contemplating 
such  usage  when  the  proposal  is  made  for  the  contract  of  carriage,  and 
the  carrier  will  be  protected  by  limitations  and  exemptions  contained  in 
a  bill  of  lading  issued  in  pursuance  of  such  contract. —  Hostetter  v. 
Park,  13Y  U.  S.  30,  11  Sup.  Ct.  E.  (U.  S.)  1;  Donovan  v.  Standard 
Oil  Co.,  155  N.  T.  112,  49  N.  E.  678;  Rohertson  v.  National  8s.  Co., 
139  N.  T.  416,  34  N.  E.  1053 ;  BoUnson  v.  N.  Y.  &  Texas  8s.  Co.,  63 
App.  Div.  (N.  Y.)  211,  71  N.  T.  Supp.  424. 

[5]    Validity  of  bill  of  lading  in  general. 

Whether  provisions  will  he  construed  as  limiting  liability  for  negli- 
gence,—  see  post,  note  [27]. 

Giving  of  rebate  does  not  invalidate  hill  of  lading  so  as  to  exempt 
carrier  from  liability, —  see  ante,   §   31,  note   [13]. 

In  the  absence  of  fraud  or  mistake,  a  shipper  cannot  invalidate  a 
bill  of  lading  containing  special  stipulations,  by  showing  that  he  signed 
it  without  reading.— Western  B.  Co.  v.  Harwell,    91  Ala.  340,  8  So.  649. 

[6]    Bill  of  lading  as  affected  1>y  allowance  of  rebates. 

Under  the  Interstate  Commerce  Act,  the  allowance  of  rebates  does 
not  vitiate  the  bill  of  lading  or  the  contract  of  affreightment,  nor  ex- 
empt the  carrier  from  liability  on  its  bill  of  lading. —  Merchant's  Cot- 
ton Press  &  8.  Co.  v.  N.  A.  Ins.  Co.,  151  U.  S.  368,  14  Sup.  Ct.  E. 
(U.  S.)  367,  affg.  s.  c.  sub  nom.  Ins.  Cos.  v.  Carrier  Cos.,  91  Tenn. 
537,  19  S.  W.  755 

[7]    Donbt  as  to  construction  of  bill  of  lading. 

Any  reasonable  doubt  as  to  the  proper  construction  of  the  printed 
portion  of  a  bill  of  lading  should  be  strictly  resolved  against  the  car- 
rier who  prepared  it. —  Baltimore  &  0.  B.  Co.  v.  Doyle,  142  Fed.  669. 

[8]    Bill  of  lading  the  sole  contract. 

In  the  absence  of  proof  of  mistake  or  fraud,  the  biU  of  lading,  re- 
ceipt or  voucher  is  the  final  and  sole  agreement  between  the  carrier 
and  shipper.—  Long  v.  N.  Y.  C.  B.  Co.,  50  N.  Y.  76. 

[9]    Liability  of  carrier  in  general. 

Liability  on  through  shipments, —  see  post,  notes  [14],  [15]. 

Limitation  of  liability, —  see  post,  notes  [17]-[25]. 

Liability  of  carriers  for  delay  in  transporting, —  see  post,  notes  [29]- 

[37]. 
Liability  of  carrier  for  loss  of  or  injury  to  baggage, —  see  post,  notes 

[41]-[42]. 

14 
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Oiving  of  rebate  does  not  invalidate  hill  of  lading  so  as  to  exempt 
carrier  from  liahilityj — see  ante,  §  31,  note  [13]. 

In  the  absence  of  express  contract,  a  common  carrier  is,  at  common 
law,  liable  for  all  loss  or  damage  sustained  by  the  property  in  its  hands 
as  carrier,  unless  caused  by  the  act  of  God  or  the  public  enemy. — 
Leitch  V.  Union  R.  Transp.  Co.,  Fed.  Cases,  No.  8224. 

If  a  carrier  deviates  from  the  route  specified  in  the  bill  of  lading,  it 
becomes  an  insurer  of  the  goods,  even  against  unavoidable  casualty. — 
Maghee  v.  Camden  &  A.  B.  Co.,  45  N.  Y.  514;  Rohertson  v.  National 
8s.  Co.,  139  N.  T.  416,  34  N.  E.  1053,  revg.  s.  c.  17  N.  T.  Supp.  459. 

Where  a  person,  intending  to  proceed  on  his  journey  on  the  next 
boat,  which  leaves  the  following  day,  delivers  his  baggage  at  the  office 
of  a  transportation  company,  that  company  holds  the  same  as  common 
carrier,  and  is  answerable  for  its  safe  keeping. —  Camden  Transp.  Co. 
v.  Belknap,  21  Wend.  (N.  Y.)  354. 

A  carrier  is  liable  for  damage  to  goods  through  inevitable  accident,  or 
what  is  termed  "  the  act  of  God,"  if  by  his  culpable  negligence  or  unrea- 
sonable delay  in  transportation  and  delivery  he  unnecessarily  exposes  the 
goods  to  the  peril. —  Read  v.  Spaulding,  5  Bosw.  (N.  Y.)  395 ;  afEd.  30  N. 
Y.  630. 

No  bill  of  lading  is  necessary  to  create  the  liability  of  a  common  car- 
rier. The  mere  reception  of  goods  for  the  purpose  of  transporting  them  is 
sufficient. —  Shelton  v.  Merchants'  D.  Trans.  Co.,  36  N.  Y.  Super.  527; 
revd.  on  other  grounds,  59  N.  Y.  258. 

A  railroad  is  a  common  carrier,  and  assumes  the  liabilities  of  such  as 
to  its  returning  of  empty  oil  cars  to  their  original  place  of  shipment,  even 
though  it  receives  no  direct  or  special  pecuniary  compensation  for  such 
service.—  Spears  v.  L.  S.  &  M.  S.  R.,  67  Barb.  (N.  Y.)  513. 

[10]    Liability  as  tvarehonseinaii. 

Duty  of  carrier  to  mahe  reasonable  storage  charges, —  see  ante,  §  26, 

note  [29]. 
Rates  and  regulations  as  to  depot  storage  to  be  published  in  schedules, 

—  see  ante,  §  28,  note  [18]. 

If  a  consignee  neglect  to  receipt  or  to  receive  goods,  the  carrier  is  not 
thereby  justified  in  abandoning  them  or  exposing  them  to  injury,  but 
may  relieve  himself  from  responsibility  by  placing  the  goods  in  a  ware- 
house for  and  on  account  of  the  consignee,  but  so  long  as  he  has  the  cus- 
tody, a  duty  devolves  upon  him  to  take  care  of  the  property  and  pre- 
serve it  from  injury.—  Scheu  v.  Benedict,  116  N.  Y.  510,  22  N.  E.  1073. 

Where  the  consignee  of  goods  is  unknown  to  the  carrier,  and  his  occu- 
pation, and  place  of  residence  or  occupation  are  unknown,  and  said  con- 
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signee  does  not  call  at  the  place  of  delivery  for  the  goods,  the  risk  of  the 
carrier  ceases  upon  the  putting  of  the  goods  in  store  with  a  responsible 
third  person  for  and  on  account  of  the  owner. —  Fish  v.  Newton,  1  Denio 
(N.  T.),  45. 

Where,  after  delivery  of  goods  for  shipment,  prepayment  of  freight  is 
demanded  by  the  carrier,  and  is  refused  by  the  shipper,  the  carrier  holds 
the  goods  as  warehouseman  merely. —  Dixon  v.  Central  of  Oa.  B.  Co., 
110  Ga.  173,  35  S.  E.  369. 

[11]    Reasonable  notice  and  time  for  remoTal  of  goods  from  sta- 
tion. 

A  bill  of  lading  provided :  "  The  goods  to  be  taken  from  the  ship  by  the 
consignee  immediately  the  vessel  is  ready  to  discharge.''  The  steamer  was 
docked  on  Saturday,  and  on  that  day,  between  11  and  12  o'clock  in  the 
morning,  notice  was  given  the  consignee  that  the  goods  would  be  dis- 
charged on  Monday  morning. —  Held,  that  the  notice  to  the  consignee  was 
sufficient.—  The  Kate,  12  Fed.  881. 

What  is  meant  by  a  "  reasonable  time  "  is  such  as  would  give  a  person 
residing  in  the  vicinity  of  the  place  of  delivery,  and  informed  of  the 
usual  course  of  business  on  the  part  of  the  company,  a  suitable  opportu- 
nity within  the  usual  business  hours,  after  the  goods  are  ready  for  de- 
livery, to  come  to  the  place  of  delivery,  inspect  the  goods  and  take  them 
away. —  Pinney  v.  1st  Div.  St.  Paul  &  Pac.  B.  Co.,  19  Minn.  251 ;  Derosia 
V.  Winona  &  St.  P.  B.  Co.,  18  Minn.  133. 

If  the  consignee  does  not  reside  at  the  place  of  delivery,  but  has  an 
agent  there  to  receive  the .  goods,  of  which  the  carrier  has  notice,  such 
agent  is  entitled  to  notice  of  the  arrival  of  the  goods  and  a  reasonable 
time  to  remove  them. —  Pinney  v.  1st  Div.  St.  P._&  P.  B.  Co.,  19  Minn. 
251. 

Where  a  consignee  resides  elsewhere  than  at  or  in  the  immediate 
vicinity  of  the  place  of  final  destination  of  goods  shipped,  and  has  no 
known  agent  there,  and  his  place  of  residence  is  unknown  to  the  carrier, 
the  carrier  may  place  the  goods  in  its  freight-house,  and  after  keeping 
them  a  reasonable  time,  if  the  consignee  does  not  call  for  them,  its  lia- 
bility as  carrier  ceases  and  it  remains  liable  simply  as  warehouseman. — 
Derosia  v.  Winona  &  St..  P.  B.  Co.,  18  Minn.  133. 

Where  a  car  containing  freight  is  set  out  for  removal  at  the  place  of 
destination  at  6.00  p.  m.  on  January  22d,  and  the  same  was  burned  eight 
hours  later,  the  consignee  cannot  be  said  to  have  had  a  reasonable  time  to 
remove  the  ireight.—  Scott  Co.  v.  St.  L.  I.  M.  &  S.  B.  Co.,  —  Mo- 
App.  — ,  104  S.  W.  924. 
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[12]    Pover  of  state  to  regulate. 

General  power  of  state  to  regulate  property  devoted  to  public  use, — 

see  ante,  §  1,  notes  [l]-[22]. 
Exemption  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 

In  the  absence  of  action  by  Congress,  a  state  may  determine,  augment, 
or  lessen  a  carrier's  liability. —  Martin  v.  Pittsburg  &  L.  E.  B.  Co.,  203 
U.  S.  284,  27  Sup.  Ct.  R.  (U.  S.)  100. 

In  the  absence  of  congressional  legislation  on  the  subject,  a  state  may 
require  common  carriers,  although  in  the  execution  of  interstate  business, 
to  be  liable  for  the  whole  loss  resulting  from  their  negligence,  in  spite  of 
a  contract  to  the  contrary. —  Pennsylvania  R.  Go.  v.  Hughes,  191  U.  S. 
477,  24  Sup.  Ct.  E.  (U.  S.)  132. 

[13]    Scope  and  validity  of  statutes. 

Construction  of  statutes  declaratory  of  common  law, —  see  ante,  §  1, 
note  [31a]. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 

Purpose  of  regulative  acts, —  see  ante,   §   1,  note   [32]. 

State  statute  prohibiting  limitation  of  liability  not  a  regulation  of  in- 
terstate commerce, —  see  ante,  §  25,  note  [16]. 

Whether  an  act  regulating  bills  of  lading  is  a  regulation  of  interstate 
commerce, —  see  ante,  §  25,  note   [16]. 

Whether  a  statute  imposing  a  penalty  for  failure  to  pay  claims  for 
loss  or  damage  within  a  given  time  is  a  regulation  of  interstate 
commerce, —  see  ante,  §  25,  note  [16]. 

A  Georgia  statute  imposing  on  the  initial  or  any  connecting  carrier  the 
duty  of  tracing  the  freight  and  informing  the  shipper,  in  writing,  when, 
where,  how  and  by  which  carrier  the  freight  was  lost,  damaged  or  de- 
stroyed, and  of  giving  the  names  of  the  parties  and  their  official  position, 
if  any,  by  whom  the  truth  of  the  facts  set  out  iu  the  information  could 
be  established,  was  held  by  the  Supreme  Court  of  that  state  to  apply  to 
shipments  outside  the  state. —  Held,  that  the  Supreme  Court  of  the 
United  States  must  accept  that  construction  of  the  statute,  but  the  act 
is  void  as  applied  to  shipments  from  Georgia  to  other  states. —  Central 
of  Ga.  R.  Co.  V.  Murphey,  196  TJ.  S.  194,  25  Sup.  Ct.  R.  (U.  S.)  218. 

A  federal  statute  requiring  a  carrier  to  inform  a  shipper  whether  the 
loss  of  the  shipment  occurred  on  its  line,  is  valid. —  Richmond  &  A.  B. 
Co.  V.  Patterson  T.  Co.,  169  U.  S.  311,  18  Sup.  Ct.  E.  (U.  S.)  335. 

A  state  law  requiring  all  bills  of  lading  to  be  signed  by  both  parties, 
is  valid,  as  a  rule  of  evidence. —  Richmond  &  A.  R.  Co.  v.  Patterson  T. 
Co..  169  U.  S.  311,  18  Sup.  Ct.  E.  (U.  S.)  335. 
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A  section  of  the  Code  of  Virgina  provided  that  when  a  carrier  accepted 
goods  for  transportation  beyond  its  own  lines,  it  should  be  deemed  to 
have  assumed  an  obligation  for  the  safe  carriage  to  the  point  of  destina- 
tion unless  the  carrier  be  released  from  liability  by  written  contract ;  and 
that  although  there  be  such  contract,  if  such  goods  be  lost  or  injured,  such 
carrier  should  be  liable  unless  it  give  satisfactory  proof  that  the  loss  or 
injury  did  not  occur  while  the  goods  were  in  its  charge. —  Held,  that 
the  statute  did  not  attempt  to  substantially  control  or  regulate  contracts 
for  interstate  shipments,  but  simply  established  a  rule  of  evidence 
ordaining  the  character  of  proof  by  which  a  carrier  might  show  its  lia- 
bility to  be  limited  to  his  own  line. —  Richmond  .&  A.  R.  Co.  v.  Patter- 
son T.  Co.,  169  U.  S.  311,  18  Sup.  Ct.  R.  (U.  S.)  335. 

An  Iowa  statute  provided  that  "  No  contract,  receipt,  rule  or  regulation 
shall  exempt  any  corporation  engaged  in  transporting  persons  or  property 
by  railway  from  liability  of  a  common  carrier,  or  carrier  of  passengers, 
which  would  exist  had  no  contract,  receipt,  rule  or  regulation  been  made 
or  entered  into." —  Held,  that  this  is  a  matter  of  the  law  of  the  particular 
state,  and  may  be  changed  by  its  legislature,  except  so  far  as  restrained 
by  its  Constitution  or  the  Constitution  or  the  laws  of  the  United  States. 
This  statute  is  not  a  regulation  of  interstate  commerce  and  not  a  viola- 
tion of  the  Constitution  of  the  United  States. —  Chicago,  M.  &  St.  P.  B. 
Co.  V.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  E.  (U.  S.)  289,  afig.  s.  c.  95 
Iowa,  260,  63  N".  W.  692. 

A  state  statute,  providing  that  no  contract  shall  exempt  any  railroad 
from  any  liability  as  a  common  carrier  which  would  have  existed  if  no 
contract  had  been  made,  is  not  an  encroachment  on  the  interstate  com- 
merce clause  of  the  U.  S.  Constitution. —  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Solan,  169  U.  S.  133,  18  Sup.  Ct.  E.  (U.  S.)  289,  affg.  s.  c.  95  Iowa,  260, 
63  N.  W.  692. 

Eequirements  of  a  state  statute  as  to  the  contents  and  effect  of  a  bill  of 
lading  are  void,  as  to  interstate  shipments,  if  in  conflict  with  the  Inter- 
state Commerce  Act. —  Baird  v.  St.  Lovis,  I.  M.  &  8.  R.  Co.,  41  Fed.  592. 

An  interstate  contract  of  shipment  is  an  entire  contract,  and  the  laws 
of  the  state  as  to  bills  of  lading,  etc.,  are  void  in  so  far  as  they  attempt 
to  regulate  interstate  commerce. —  Carton  v.  III.  Cent.  R.  Co.,  59  Iowa, 
148,  13  N.  W.  67. 

An  act  making  the  specification  of  weights  in  bills  of  lading  conclu- 
sive evidence  of  such  weights  is  unconstitutional. —  Missouri,  K.  &  T. 
R.  Go.  V.  Simonson,  64  Kan.  802,  68  Pac.  653,  57  L.  E.  A.  765. 

A  state  law  prohibiting  a  carrier  from  limiting  its  liability  by  a  stipu- 
lation in  the  bill  of  lading  will  be  upheld,  though  it  affects  the  perform- 
ance of  a  contract  in  another  state. —  Brochaway  v.  Express  Co.,  168 
Mass.  257.  47  N.  E.  87;  Fonseca  v.  Gunard  8s.  Co..  153  Mass.  553,  27  N. 
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E.  665,  12  L.  E.  A.  340n;  St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer,  38  Neb. 
463,  56  N.  W.  957,  22  L.  R.  A.  335;  Fairchild  v.  Phila.  W.  &  B.  B.  Co., 
148  Pa.  527,  24  Atl.  79 ;  Pittman  v.  Pac.  Exp.  Co.,  24  Tex.  Civ.  App.  595, 
59  S.  W.  949;  Davis  v.  Ch.  M.  &  St.  P.  B.  Co.,  93  Wis.  470,  67  N.  W. 
16,  1132,  33  L.  E.  A.  654. 

A  Texas  statute  providing  that  carriers  shall  not  restrict  their  common 
law  liability  applies  only  to  shipments  beginning  and  ending  in  Texas. — 
ouri  Pac.  B.  Co.  v.  Sherwood,  84  Tex.  125,  19  S.  W.  455. 


A  state  statute  prohibiting  carriers  from  limiting  their  common  law 
liability  may  apply  to  interstate  shipments  beginning  within  the  state. — 
Pittman  v.  Pac.  Exp.  Co.,  24  Tex.  Civ.  App.  595,  59  S.  W.  949. 

[14]    Liability   of   carriers  on  throngli  ■Mpments. 

Liability  of  railroad  for  transportation  and  delivery  of  passengers  and 
freight  received  hy  it  to  he  transferred  to  points  on  connecting 
railroads,—  see  N.  Y.  E.  E.  L..  §  48. 

Liability  of  connecting  carriers  for  delay  in  transportation, —  see  post, 
note  [29]. 

Liability  of  connecting  carrier  for  through  transportation  of  pas- 
sengers,—  see  ante,  §  35,  note  [31]. 

An  initial  carrier  will  not  be  held  liable  beyond  its  own  lines  unless 
a  contract  so  extending  its  liability  is  made  out  by  clear  evidence. —  My- 
rick  V.  Mich.  Cent.  R.  Co.,  107  U.  S.  102.  1  Sup.  Ot.  E.  (tJ.  S.)  425, 
revg.  s.  c.  Fed.  Cases,  No.  10,001. 

Making  a  through  rate  on  the  receipt  of  cattle  does  not  establish  the 
liability  of  the  initial  carrier  beyond  its  own  line. —  Myrick  v.  Mich.  Gent. 
B.  Co.,  107  U.  S.  102,  1  Sup.  Ct.  R.  (U.  S.)  425,  revg.  s.  c.  Fed.  Cases. 
No.  10,001. 

Whenever  two  or  more  railroad  companies  are  connected  together, 
any  company  owning  either  of  said  roads  receiving  freight  to  be  trans- 
ported to  any  place  on  the  line  of  either  of  said  roads  is  liable  as 
common  carrier  for  the  delivery  of  such  freight  at  its  deatinction. — 
Smeltzer  v.  St.  L.  &  S.  F.  B.  Co.,  158  Fed.  649. 

A  carrier  cannot  make  the  owner  of  goods  liable  for  the  negligence  of 
a  connecting  carrier. —  Sherman  v.  Hudson  B.  B.  Co.,  64  N.  T.  254,  afig. 
s.  c.  5  Daly  (N.  Y.),  521. 

In  the  case  of  the  carriage  of  property  over  two  or  more  railroads  con- 
stituting a  connecting  line,  neither  company  is  agent  of  the  owner  of  the 
goods;  each  exercises  an  independent  employment  as  a  contractor  with 
the  owner. —  Sherman  v.  Hudson  B.  B.  Co.,  64  N.  Y.  254,  affg.  s.  c. 
5  Daly  (N.  Y.).  521. 
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The  duty  of  each  intermediate  carrier  is  to  transport  the  goods  safely 
to  the  end  of  its  route,  and  deliver  them  to  the  next  carrier  on  the  route 
beyond.—  McDonald  v.  Western  B.  Co.,  34  N.  Y.  497. 

As  a  general  rule,  the  liability  of  a  carrier  terminates  upon  proper  de- 
livery to  a  connecting  carrier. —  Isham  v.  Erie  R.  Co.,  112  App.  Div.  (N. 
T.)  612,  98  N.  Y.  Supp.  609;  McLendon  v.  Wahash  R.  Co.,  119  Mo.  App. 
128,  95  S.  W.  94.3. 

Liability  depends  not  upon  the  distance  the  goods  are  to  be  carried,  the 
number  of  the  carriers,  or  the  marks  upon  the  goods  showing  their  ulti- 
mate destination,  but  upon  the  terms  of  the  contract,  and  if  by  its  terms 
the  contract  of  the  initial  carrier  covers  all  the  lines  betvreen  the  point 
of  shipment  and  the  destination  of  the  goods,  then  such  carrier  is  liable 
for  the  faithful  performance  of  duty  by  all  the  carriers,  and  each  one  is 
entitled  to  such  exemption  as  is  contained  in  the  contract  of  carriage. 
But  where  the  first  carrier  only  contracts  to  carry  to  and  deliver  to  an- 
other carrier,  such  connecting  carrier  is  not  entitled  to  any  exemptions 
by  virtue  of  that  contract  of  carriage,  and  the  fact  that  it  was  known 
at  the  time  of  shipment  that  the  goods  would  go  over  difierent  lines  does 
not  change  the  liability  of  the  carrier  unless  it  stipulate  therefor. — 
RoUnson  v.  N.  Y.  &  T.  Ss.  Co.,  63  App.  Div.  (N.  Y.)  211,  Yl  N.  Y. 
Supp.  424. 

That  a  clerk  of  the  initial  carrier  stated  to  a  shipper  that  the  goods 
would  be  sent  to  their  destination  is  not  evidence  of  a  special  contract 
to  transport  the  goods  beyond  the  company's  own  lines. —  Weis  v.  St. 
L.  &  8.  F.  R.  Co.,  97  N.  Y.  Supp.  993. 

The  receipt  of  goods  marked  for  a  destination  beyond  the  terminus  of 
the  receiving  carrier's  line,  without  an  express  undertaking  to  deliver 
at  that  point,  creates  no  liability  on  the  initial  carrier  except  to  carry 
to  its  terminus  and  deliver  to  the  connecting  carrier. —  McLagan  v.  Ch. 
&  W.  R.  Co.,  116  Iowa,  183.  89  N.  W.  233. 

[15]    Iiimitation  of  liability  on  thToii~b  shipments. 

Effect  of  limitation  hy  initial  carrier  to  transportation  within  the 
state  upon  interstate  character  of  shipment, —  see  ante,  §  25, 
note  i;2]. 

If  the  carrier's  contract  is  to  transport  the  freight  over  its  own  route, 
and  to  deliver  it  to  another  carrier,  the  fact  that  the  contract  stipulates 
the  charge  for  the  entire  distance  does  not  make  it  a  through  contract, 
so  as  to  entitle  succeeding  carriers  to  the  benefit  of  the  limitations  of 
liability  therein  contained. —  Aetna  Ins.  Co.  v.  Wheeler,  49  N.  Y.  616, 
affg.  s.  0.  5  Lans.  CN.  Y.)  480. 

A  stipulation  in  the  contract  that  the  carrier  is  not  to  be  liable  after 
the  propertj'  is  ready  for  delivery  to  the  next  carrier  or  to  the  consignee. 


424  Public  Seevice  Commissions  Law.  [§  38. 

does  not  relieve  the  carrier  from  liability  for  goods  withheld  in  transit 
and  injured  by  its  negligence. —  Isham  v.  Erie  R.  Co.,  112  App.  Div. 
(N.  Y.)  6] 2,  98  N.  T.  Supp.  609. 

A  stipulation  in  bill  of  lading  of  an  initial  carrier  limiting  its  liability 
to  its  own  lines,  is  valid. —  American  Hay  Go.  v.  Bath  &  H.  R.  Co.,  85 
N.  Y.  Supp.  341. 

Where  goods  are  billed  beyond  the  line  of  the  initial  carrier,  it  may, 
by  express  contract,  limit  its  liability  to  its  own  line. —  Chicago  &  N. 
W.  R.  Co.  V.  Montfort,  60  111.  17.5;  Richmond  &  D.  R.  Co.  v.  Shomo, 
90  Ga.  496,  16  S.  E.  220:  Central  R.  &  B.  Co.  v.  Avant,  80  Ga.  195, 
5  S.  E.  78. 

If  the  initial  carrier  contracts  to  carry  freight  to  its  ultimate  desti- 
nation, it  cannot  limit  its  liability  for  the  negligence  of  the  connecting 
carrier.—  Buffington  v.  Walash  R.  Co.,  118  Mo.  App.  476,  94  S.  "W.  991. 

Where  a  carrier  receives  goods  for  shipment  beyond  its  own  line,  not- 
withstanding provisions  of  the  bill  of  lading  to  the  contrary,  it  becomes 
liable  for  the  transportation  of  the  goods  through  to  its  destination,  and 
the  connecting  lines  become  its  agents,  for  whose  faults  it  becomes  re- 
sponsible to  the  owner  of  the  goods. —  Virginia  Coal  Co.  v.  L.  ,<&  N.  B. 
Co.,  98  Va,  776,  37  S.  E.  310. 

[16]    Failure  to    deliver  as    evidence  of  negligence. 

The  failure  of  the  carrier  to  deliver  a  shipment  or  any  part  thereof 
to  the  consignee  at  the  place  of  destination  is  prima  facie  evidence 
of  negligence.—  Canfield  v.  B.  &  0.  R.  Co.,  93  N.  Y.  532,  revg.  s.  c. 
48  N.  Y.  Super.  550. 

[17]    Exemption  from  and  limitation   of  liability  —  In   general. 

Limitalion  of   liahilUy   on    through  shipments, —  see   ante,   note   [15]. 

Whether  provisions  will  he  construed  as  limiting  liability  for  negli- 
gence,—  see  post,  note   [27]. 

Limitation  of  liahility  for  loss  of  or  injury  to  baggage, —  see  post,  note 
[43]. 

Limitation  of  liahilUy  hy  undorclassification . —  see  ante,  §  34,  note  [3]. 

In  the  absence  of  any  statute  controlling  the  subject,  any  contract  by 
which  a  common  carrier  of  goods  or  passengers  undertakes  to  exempt 
himself  from  all  responsibility  for  loss  or  damage  arising  from  the  negli- 
gence of  himself  or  his  servants  is  void  as  against  public  policy,  as  at- 
tempting to  put  off  the  essential  duties  resting  upon  every  public  carrier 
by  virtue  of  his  employment,  and  as  tending  to  defeat  the  fundamental 
principle  on  which  the  law  of  common  carriers  was  established,  the  se- 
curing of  utmost  care  and  diligence  in  the  performance  of  their  duties 
to  the  public—  Chicago.  M.  S  St.  P.  R.  Co.  v.  Solan,  169  U.  S.  133,  18 
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Sup.  Ct.  E.  fU.  S.)  289,  afig.  95  Iowa,  260,  63  N.  W.  692;  Campania  La 
Flecha  v.  Bramer,  168  U.  S.  104,  18  Sup.  Ct.  R.  (U.  S.)  12;  Liverpool 
&  G.  W.  S.  Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  E.  (U. 
S.)  469,  a%.  s.  c.  22  Fed.  715,  17  Fed.  377;  Hart  v.  Pa.  B.  Co.,  112  U. 
S.  331,  5  Sup.  Ct.  E.  (U.  S.)  151,  affg.  s.  c.  7  Fed.  630;  New  York  C. 
B.  Co.  V.  Lochwood,  17  Wall.  (U.  S.)  357. 

A  carrier  may  limit  its  liability  for  losses  except  those  occasioned  by 
negligence  or  misconduct. —  Yorh  Co.  v.  III.  Cent.  B.  Co.,  3  Wall. 
(U.  S.)  107,  afig.  s.  o.  Fed.  Cases,  No.  18,143;  Bussell  v.  Erie  B.  Co.,  70 
N.  J.  L.  808,  59  Atl.  150,  67  L.  E.  A.  433 ;  Smith  v.  N.  C.  B.  Co.,  64  N.  C. 
235;  U.  8.  Exp.  Co.  v.  Bachman,  28  Oh.  St.  144. 

A  carrier  may  refuse  to  transport  a  circus  train  except  upon  a  special 
contract  limiting  its  liability. —  Wilson  v.  Atlantic  C.  L.  B.  Co.,  129 
Fed.  774;  affd.  133  Fed.  1022. 

A  carrier  cannot  limit  its  common  law  liability  to  the  extent  of  exemp- 
tion from  loss  of  or  injury  to  goods  through  its  negligence. —  Thomas  v. 
Wahash,  St.  L.  &  P.  B.  Co.,  63  Fed.  200 ;  affd.  71  Fed.  481 ;  McFadden 
V.  Mo.  Pac.  B.  Co.,  92  Mo.  343,  4  S.  W.  689;  Paul  v.  Pa.  B.  Co.,  70 
N.  J.  L.  442,  57  Atl.  139;  Goldey  v.  Pa.  B.  Co.,  30  Pa.  242. 

To  permit  carriers  to  fix  a  limitation  to  the  amount  of  their  liabilities 
for  negligence  is,  in  efiect,  to  permit  them  to  exempt  themselves  from 
such  liability. —  Steamboat  City  of  Norwich,  4  Ben.  (U.  S.)  271. 

Even  though  transportation  is,  under  the  special  contract,  "  at  the 
owner's  risk,"  the  carrier  is  liable  for  his  failure  to  use  reasonable  care 
and  prudence. —  Canfield  v.  B.  &  0.  B.  Co.,  93  N.  Y.  532,  revg.  s.  c. 
48  N.  Y.  Super.  550. 

In  consideration  of  a  reduced  fare,  a  carrier  may  exempt  itself  from 
liability  for  loss  by  negligence. —  Bissell  v.  N.  Y.  C.  B.  Co.,  25  N.  Y. 
442,  revg.  s.  c.  29  Barb.  (N.  Y.)  602. 

A  carrier  can  not  contract  for  exemption  from  liability  for  injuries 
or  damages  resulting  from  negligence,  wilful  default  or  tort  of  himself 
or  servants. —  Mobile  &   0.  B.  Co.  v.  Hopkins,  41  Ala.  486. 

A  carrier  cannot  limit  its  common  liability  except  veith  the  express 
assent  of  the  shipper. —  Carpenter  v.  B.  &  0.  B.  Co.,  —  Pen.  (Del.)  — 
64  Atl.  252. 

A  carrier  cannot  limit  its  liability  for  loss  resulting  from  its  gross 
negligence.—  Chicago  &  N.  W.  B.  Co.  v.  Chapman,  133  111.  96,  24  N.  E. 
417,  8  L.  E.  A.  508. 

A  common  carrier  cannot  contract  against  liability  for  its  negligence.— 
Pidhright  v.  Wabash  B.  Co.,  118  Mo.  App.  482,  94  S.  W.  992;  Griffin  v. 
Wabash  B.  Co.,  115  Mo.  App.  549,  91  S.  W.  1015;  George  v.  Ch.  B.  I.  & 
P.  B.  Co.,  57  Mo.  App.  358. 
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The  carrier  may  restrict  its  common  law  liability  for  losses  resulting 
from  its  negligence. —  Ficklin  v.  Wabash  R.  Co.,  117  Mo.  App.  211,  93 
S.  W.  861. 

A  stipulation  for  exemption  of  a  carrier  from  liability  for  damage 
caused  by  its  negligence  is  void  and  against  public  policy. —  Potts  v. 
Wabash,  St.  L.  &  P.  R.  Co.,  17  Mo.  App.  394;  McConnell  Bros.  v.  So. 
R.  Co.,  144  N.  C.  87,  56  S.  E.  559 ;  Ullman  v.  Ch.  &  N.  W.  B.  Co.,  112 
Wis.  150,  88  N.  W.  41,  56  L.  E.  A.  246;  Ullman  v.  Ch.  &  N.  W.  R.  Co., 
112  Wis.  168,  88  N.  W.  1103. 

While  a  carrier  may  not  lawfully  contract  to  exempt  itself  from  lia- 
bility for  the  consequences  of  its  own  negligence,  it  may  contract  to 
limit  the  amount  in  which  it  shall  be  liable  for  damage  resulting  from 
such  cause.—  Richmond  &  D.  R.  Co.  v.  Payne,  86  Va.  481,  10  S.  E.  749, 
6  L.  E.  A.  849n. 

A  carrier  cannot,  by  any  agreement,  however  plain  and  explicit,  wholly 
relieve  itseK  from  liability  for  injuries  resulting  from  its  gross  negli- 
gence or  fraud. — Ahrans  v.  Milwaukee,  L.  8.  &  W.  B.  Co.,  87  Wis.  485, 

58  N".  W.  780. 

[18]    — —  By  special  contract. 

A  carrier  may,  by  special  contract,  limit  its  liability  except  for  in- 
juries or  damage  caused  by  negligence. — Arthur  v.  Tex.  &  P.  R.  Co.,  204 
F.  S.  505,  27  Sup.  Ct.  E.  (U.  S.)  338;  Cau  v.  Tex.  &  P.  R.  Co., 
194  U.  S.  427,  24  Sup.  Ct.  E.  (U.  S.)  663. 

Special  contracts  between  carriers  and  shippers  limiting  the  carrier's 
liability  are  upheld  where  the  terms  are  just  and  reasonable  and  not  con- 
trai-y  to  public  policy,  but  the  law  will  not  allow  contracts  which  amount 
to  an  abandonment  by  the  carrier  of  its  obligations  to  the  public. — 
Liverpool  .&  G.  W.  S.  Co.  v.  Phenix  Ins.  Co..  129  U.  S.  397,  9  Sup.  Ct. 
E.  (IT.  S.)  469,  affg.  s.  c.  22  Fed.  715,  17  Fed.  377. 

Under  a  statute  of  Illinoig  providing  that  a  carrier  can  not  lawfully 
limit  its  common  law  liability  for  the  safe  carriage  of  property,  by  any 
limitation  in  the  receipt  given  for  such  property,  a  special  contract, 
which,  in  consideration  of  the  extending  of  a  lower  rate  for  shipment  to 
the  consignor,  limited  the  liability  of  the  carrier,  is  valid  and  binding  on 
the  shipper. —  Jennings  v.  Smith,  99  Fed.  189. 

The  carrier  may  limit  its  responsibility  by  special  contract  with  the 
shipper  within  certain  limits. —  Leitch  v.   Union  R.  Transp.  Co.,  Fed. 

Cases,  No.  8224. 

A  contract  limiting  a  carrier's  liability,  in  consideration  of  reduced 
rates,  is  binding.—  Zimmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  137  N.  T.  460, 
33  N.  E.  642,  affg.  s.  o.  62  Hun  (N.  T.),  619,  16  N.  Y.  Supp.  631;  Hill 
V.  Boston,  H.  T.  &  W.  R.  Co.,  144  Mass.  284,  10  N.  E.  836. 
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A  contract  between  the  carrier  and  shipper  will  not  be  interpreted  as 
limiting  the  former's  liability  unless  it  clearly  and  unmistakably  does  so. 
—  Nicholas  V.  N.  Y.  C.  &  H.  R.  B.  Co.,  89  N.  Y.  3Y0. 

The  rule  that  a  carrier  may,  by  express  contract,  exempt  itself  from 
liability  for  negligence  will  not  be  considered  as  overthrown  or  affected 
in  this  state  by  the  decision  of  the  United  States  Supreme  Court  {Rail- 
road Co.  V.  Lockwood,  17  Wall.  357)  to  the  contrary. —  Mynard  v.  Syra- 
cuse, B.  &  N.  Y.  B.  Co.,  71  N.  Y.  180,  revg.  s.  c,  7  Hun  (K  Y.),  399, 
distinguishing,  Gragin  v.  N.  Y.  C.  B.  Co.,  51  N.  Y.  61. 

A  common  carrier  may,  by  express  contract,  limit  its  common  law  lia- 
bility.—  Belger  v.  Dinsmore,  51  N.  Y.  166,  revg.  s.  o.  51  Barb.  (N.  Y.) 
69,  34  How.  Pr.  (N.  Y.)  421;  Dorr  v.  N.  J.  Steam  Nav.  Co.,  11  N.  Y. 
485;  Steiger  v.  Erie  R.  Co.,  5  Hun  (N.  Y.),  345;  Moore  v.  Evans,  14 
Barb.  (N.  Y.)  524,  overruling  Gould  v.  Hill,  2  Hill  (N.  Y.),  623; 
Mercantile  Mutual  Ins.  Co.  v.  Chase,  1  E.  D.  Smith  (N.  Y.),  115. 

While  carriers  may  contract  for  exemptions  from  common  law  lia- 
bility, it  must  be  done  in  clear  and  unambiguous  terms,  and  the  rule 
that  the  language  of  contracts,  if  ambiguous,  is  to  be  construed  against 
the  party  using  it  should  be  rigidly  applied  to  such  contracts. —  Edsall 
V.  Camden  &  A.  B.  &  T.  Co.,  50  N.  Y.  661. 

If  the  shipper  pays  the  rate  legally  established,  an  agreement  exempt- 
ing the  carrier  from  liability,  in  whole  or  part,  is  without  consideration. — 
Bissell  V.  N.  Y.  C.  B.  Co.,  25  N.  Y.  442,  revg.  s.  c.  29  Barb!  (N.  Y.)  602. 

A  carrier  may  by  special  contract  fix  a  sum  beyond  which  it  will  not 
be  liable  for  a  loss  upon  a  shipment. —  Jones  t.  N.  Y.  L.  E.  &  W.  B.  Co., 
3  App.  Div.  (N.  Y.)  341,  38  N.  Y.  Supp.  284;  Brown  v.  Wabash,  St.  L. 
&  P.  B.  Co.,  18  Mo.  App.  568. 

A  carrier  may  by  special  contract  limit  its  liability  except  from  loss 
occasioned  by  its  fraud  or  negligence. —  Parsons  v.  Monteath,  13  Barb. 
(N.  Y.)  353. 

Carriers  may  by  special  contract  relieve  themselves  from  liability  for 
loss  occasioned  by  the  negligence,  misconduct,  fraud  or  felony  of  their 
employees  or  servants. —  Heineman  v.  Grand  Trunh  B.  Co.,  31  How.  Pr. 
(N.  Y.)  430;  Knell  v.  U.  S.  &  B.  Ss.  Co.,  33  N.  Y.  Super.  423. 

Carriers  cannot  by  contract  exempt  themselves  from  liability  for  their 
own  fraud,  or  their  own  wilful  act  or  wanton  negligence. —  Heineman  v. 
Grand  Trunk  B.  Co.,  31  How.  Pr.  (N.  Y.)  430. 

Carriers  may  limit  their  liability  for  negligence  in  almost  any  respect 
by  express  contract. —  Lee  v.  Marsh,  28  How.  Pr.  (N.  Y.)  275,  43  Barb, 
(N.  Y.)  102. 
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A  carrier  cannot  limit  its  liability  for  negligence,  but  may  by  special 
contract  with  the  shipper  reasonably  restrict  his  common  law  liability  in 
other  respects.  Whether  such  a  special  contract  is  reasonable  is  a  ques- 
tion for  the  court  to  determine  from  all  the  circumstances  of  each  case. — 
South  &  N.  A.  B.  Co.  V.  Henlein,  52  Ala.  606. 

No  contract  in  limitation  of  a  carrier's  liability  can  exempt  it  from 
loss  or  damage  resulting  from  its  own  negligence. —  Steele  v.  Townsend, 
37  Ala.  247;  Peerless  Mfg.  Co.  v.  N.  Y.  N.  H.  &  E.  R.  Co..  73  N.  H. 
328,  61  Atl.  511 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  21, 
44  N.  E.  796,  38  L.  E.  A.  93. 

A  bill  of  lading,  given  by  the  carrier  on  receipt  of  the  goods,  and 
accepted  by  the  shipper,  is  a  "  special  contract "  between  the  parties. — 
Steele  v.  Townsend,  37  Ala.  247. 

Under  a  statute  of  Illinois  providiu)?  that  a  carrier  cannot  limit  its 
common  law  liability  to  safely  deliver  goods  "  by  any  stipulation  or 
limitation  in  the  receipt  given  for  such  property,"  a  carrier  may  by 
special  contract  limit  its  liability  for  loss  not  attributable  to  its  negli- 
gence or  that  of  its  servants. —  Chicago  &  N.  W.  R.  Co.  v.  Chapman, 
133  111.  96,  24  N.  E.  417,  8  L.  R.  A.  508. 

Carriers  may,  by  special  contract,  relieve  themselves  from  their 
general  liability  except  for  injuries  or  loss  caused  by  negligence. —  Illi- 
nois Cent.  R.  Co.  V.  Franhenherg,  54  111.  88;  Illinois  Cent.  R.  Co.  v. 
Smyser,  38  111.  355;  Hoadley  v.  Northern  Transp.  Co.,  115  Mass.  304. 

A  carrier  may,  by  special  contract  limit  its  liability  against  all  risks 
but  its  own  negligence  or  misconduct. —  Squire  v.  N.  Y.  C.  R.  Co.,  98 
Mass  239;  Christenson  v.  Am.  Exp.  Co.,  15  Minn.  270;  Cincinnati,  H. 
&  D.  R.  Co.  V.  Berdan,  22' Oh.  C.  C.  326. 

Neither  notice  nor  special  agreement  can  be  permitted  to  restrict 
the  common  law  liability  of  the  carrier. —  Jones  v.  Voorhees,  10  Oh.  145. 

Where  8i)ecial  rates  are  given  in  a  contract  restricting  the  carrier's 
liability,  the  want  of  consideration  for  the  restriction  must  be  aiErma- 
tively  proved  by  the  party  seeking  to  avoid  the  restriction. —  Schaller 
v.  Ch.  &  N.  W.  R.  Co..  97  Wis.  31,  71  N.  W.  1042. 

A  common  carrier  cannot,  by  any  contract,  however  explicit,  relieve 
itself  from  liability  for  injury  resulting  from  its  gross  negligence  or 
irsLud.— Black  v.  Goodrich  Co.,  55  Wis.  319,  13  N.  W.  244. 

[19]    By  stipnlatlon  in  bill  of  lading. 

The  shipper  may  consent  to  a  just  and  reasonable  stipulation  in  the 
bill  of  lading  exempting  the  carrier  from  its  common  law  liability,  and 
a  contract  for  exemption  from  liability  for  damages  by  fire  is  not 
unjust  or  unreasonable.—  Cau  V.  Tex.  &  P.  R.  Co.,  194  TJ.  S.  427,  24 
Sup.  Ct.  E.  (U.  S.)  663. 
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A  common  carrier  cannot  divest  itself  of  its  common  law  liability 
as  such,  not  even  by  exceptions  in  the  bill  of  lading.— £anfc  of  Kentucky 
V.  Adams  Exp.  Co.,  93  U.  S.  174,  revg.  s.  c.  Fed.  Cases,  No.  889. 

A  contract  by  bill  of  lading,  by  which  the  liability  of  a  carrier  for 
loss  of  goods  in  shipment  is  limited  to  an  agreed  value  per  hundred 
pounds,  in  consideration  of  a  reduced  rate  given  the  shipper,  is  valid. — 
Missouri,  K.  <&  T.  B.  Co.  v.  Patrich,  144  Fed.  632. 

A  carrier  cannot  limit  its  liability  by  a  stipulation  not  known  to  the 
shipper,  nor  expressly  or  impliedly  assented  to  by  him. —  Baltimore  & 
0.  R.  Co.  V.  Doyle,  142  Fed.  669. 

A  stipulation  in  a  bill  of  lading  that  "the  ship-owner  is  not  to  be 
liable  for  any  damage  to  the  goods  *  *  *  in  any  case  for  more  than 
the  invoice  or  declared  value  of  the  goods,  whichever  shall  be  the  least," 
is  reasonable. —  The  Lydian  Monarch,  23  Fed.  298 ;  The  Hadji,  18  Fed. 
459;  affd.  20  Fed.  875. 

If  the  consignor,  before  shipment,  accepts  from  the  carrier,  without 
objection,  a  bill  of  lading,  he  is  chargeable  with  notice  of  its  contents 
and  is  bound  by  its  terms. —  Hill  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  73 
N.  T.  351,  revg.  s.  c.  8  Hun  (N.  Y.),  296,  distinguishing  Bostwick  v. 
B.  &  0.  R.  Co.,  45  K  T.  712. 

Where  a  bill  of  lading  contains  a  clause  exempting  the  carrier  from 
loss  by  fire,  there  is  no  liability  for  such  loss,  unless  occasioned  by  the 
negligence  of  the  carrier. —  Oermania  Ins.  Co.  v.  Memphis  &  C.  R.  R. 
Co.,  72  N.  Y.  90,  affg.  s.  c.  7  Hun  (N.  Y.),  233. 

In  the  absence  of  proof  of  fraud,  concealment  or  improper  practice, 
it  will  be  presumed  that  the  limitation  of  a  carrier's  common-law  lia- 
bility, in  a  receipt  for  freight,  was  known  and  assented  by  the  party 
receiving  it,  whether  such  limitation  is  from  loss  from  specified  causes, 
or  to  a  fixed  amount  stated  as  the  value  of  the  property. —  Belger  v. 
Dinsmore,  51  N.  Y.  166,  revg.  s.  c.  51  Barb.  (N.  Y.),  69,  34  How.  Pr. 
(N.  Y.),  421. 

Unless  a  special  consideration  is  recited  therefor,  a  provision  in  the 
contract  of  shipment  that  the  damages  for  delay  or  injury,  shall  be 
measured  by  the  market  value  at  the  place  of  shipment,  instead  of  the 
place  of  delivery,  is  invalid.—  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Marshall, 
74  Ark.  597,  86  S.  "W.  802;  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Coolidge, 
73  Ark.  112,  83  S.  "W.  333,  67  L.  R.  A.  555. 

A  clause  in  a  receipt  or  bill  of  lading  exempting  a  carrier  from  a 
common-law  liability  is  not  binding  on  the  shipper  unless  it  appears 
that  he  knew  of  and  assented  to  the  exemption,  and  this  is  a  question 
of  fact,  to  be  determined  on  the  trial. —  Merchants'  D.  Transp.  Co.  v. 
Thiellar,  86  HI.  71. 
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In  a  bill  of  lading  under  whicli  the  freight  paid  was  $330,  and  the 
value  of  the  goods  $2,000,  the  shipper  agreed  to  limit  the  carrier's 
liability  to  $50. —  Held,  that  in  the  absence  of  an  affirmative  showing 
that  this  limitation  was  reasonable,  it  is  void. —  Murphy  v.  Wells  Fargo 
&  Co.,  99  Minn.  230,  108  N.  W.  1070. 

A  provision  in  a  contract  of  carriage,  limiting  the  carrier's  liability 
to  a  specified  amount,  is  against  public  policy. —  Southern  Exp.  Co.  v. 
Rothenherg,  87  Miss.  656,  40  So.  65. 

A  proviso  of  a  bill  of  lading  exempting  the  carrier  from  liability 
for  all  loss  by  fire  is  valid  if  a  consideration  is  allowed  the  shipper  for 
the  exemption. —  Scott  Go.  v.  St.  L.  I.  M.  &  S.  R.  Co.,  —  Mo.  App.  — , 
104  S.  W.  924. 

Where  a  contract  of  shipment  does  not  set  forth  an  agreed  valuation 
of  the  property,  and  the  limitation  as  to  value  is  merely  as  to  the 
amount  of  recovery  for  damages  caused  by  the  carrier's  negligence, 
the  contract  is  invalid  as  an  attempt  by  the  carrier  to  relieve  itself 
from  liability  for  negligence. —  Abrams  v.  Milwaukee  L.  S.  &  W.  R. 
Co.,  87  Wis.  485,  58  N.  W.  780. 

[20]    By  general  notice. 

Limitation  of  liability  as  to   baggage  hy  general  notice, —  see  post, 
note  [43]. 

The  carrier's  common-law  liability  cannot  be  limited  by  a  general 
notice. —  Kirhland  v.  Dinsmore,  62  N.  Y.  171,  revg.  s.  c.  2  Hun  (N.  Y.), 
46. 

A  notice,  even  though  brought  to  the  knowledge  of  the  shipper,  will 
not  suffice  to  limit  the  common-law  liability  of  the  carrier,  which  can 
be  done  only  by  express  contract. —  Blossom  V.  Dodd,  43  N.  Y.  264; 
Dorr  V.  N.  J.  Steam  Nav.  Co.,  11  N.  Y.  485;  Bissell  v.  N.  7.  C.  R.  Co., 
25  N.  Y.  442;  French  v.  Buffalo,  N.  Y.  &  E.  R.  Co.,  4  Keyes  (N.  Y.), 
108. 

A  carrier  may  not  limit  its  liability  by  a  general  notice  but  may 
by  special  contract. —  Steele  v.  Townsend,  37  Ala.  247. 

Neither  notice  nor  special  agreement  can  be  permitted  to  restrict  the 
common-law  liability  of  the  carrier. —  Jones  v.  Voorhees,  10  Oh.  145. 

[21]    Agreed  valnations  or  liquidated  damages. 

Effect  of  undervaluation  or  failure  to  disclose  real  value  of  goods, — 
see  post,  note  [26]. 

The  limitation  of  a  carrier's  liability  for  loss  of  goods  to  an  agreed 
value  per  hundred  pounds,  in  consideration  of  a  reduced  rate  given  the 
shipper,  is  valid.—  Missouri.  K.  &  T.  R.  Co.  v.  Patrich,  144  Fed.  632. 
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A  receipt  issued  by  a  carrier  which  states  that  it  is  "  agreed  that  the 
liability  of  Monahan's  Express  will  not  exceed  $30  unless  a  greater 
value  is  stated  or  receipted  for,"  in  no  way  relieves  the  carrier  from 
it«  own  negligence. —  Blum  v.  Monahan,  36  Miso.  (N.  Y.)  179,  73  N.  Y. 
Supp.  162. 

A  receipt  for  goods  provided  that  "  In  consideration  of  the  rate 
charged  for  carrying  said  property,  which  is  regulated  by  the  value 
thereof  and  is  based  upon  a  valuacion  of  not  exceeding  $50,  unless  a 
greater  value  is  declared,  the  shipper  agrees  that  the  value  of  said 
property  is  not  more  than  $50,  unless  a  greater  value  is  stated  herein, 
and  that  the  company  shall  not  be  liable  *  *  *  for  more  than 
$50,  if  no  value  is  stated  herein." —  Held,  that  the  shipper  was  estopped 
from  asserting  that  the  property  was  worth  more  than  the  sum  stated. 
Bates  V.  Weii,  121  App.  Div.  (K  Y.)  275,  105  N.  Y.  Supp.  785. 

A  bill  of  lading  contained  the  foUowiug  provision:  "nor,  in  ariy 
event,  shall  the  holder  hereof  demand  beyond  the  sum  of  $50,  at  which 
the  article  forwarded  is  hereby  valued,  unless  otherwise  expressed." 
The  shipper  was  familiar  with  the  terms  of  similar  receipts. —  Held, 
that  there  could  be  no  recovery  in  excess  of  $50,  even  though  there  was 
negligence  on  the  part  of  the  carrier. —  Ohormley  v.  Dinsmore,  53  N. 
Y.  Super.  36,  revg.  s.  c.  51  N.  Y.  Sup.\.:.  196. 

Limitation  of  liability  for  loss  of  a  carload  of  mules,  to  $100,  is  rea- 
sonable, where  the-  shipper  got  reduced  rates. — Western  R.  Co.  v.  Har- 
well, 91  Ala.  340,  8  So.  649. 

The  bill  of  lading  gave  $100  as  the  value  of  a  mare.  The  shipper  as 
plaintiff  showed  she  was  worth  $2,000. —  Held,  he  could  recover  only 
$100.—  Coupland  v.  Housatonic  B.  Co.,  61  Conn.  531,  23  Atl.  870. 

There  is  a  distinction  between  shipping  property  on  an  agreed  valua- 
tion and  shipping  it  under  an  agreement  that  in  case  of  loss  "  the 
amount  claimed  should  not  exceed"  a  given  sum.  The  Kentucky  rule 
is  that  an  agreement  of  the  latter  sort  does  not  prevent  full  recovery 
where  the  loss  results  from  negligence. —  Louisville  .&  N.  R.  Co.  v. 
Owen,  93  Ky.  201,  14  Ky.  L.  R.  118,  19  .5.  W.  590. 

Limitation  of  recovery  for  loss  to  an  agreed  valuation,  which  repre- 
sents a  fair  average  value  of  the  loss  of  property,  will  be  sustained, 
though  the  loss  was  due  to  the  carrier's  negligence. —  Alair  v.  No.  Pac. 
R.  Co.,  53  Minn.  160,  54  N.  W.  1072,  19  L.  E.  A.  764. 

If  a  contract  of  shipment  is  governed  by  the  posted  schedules  as  to 
rates,  but  declares  that  the  value  of  the  shipment  does  not  exceed 
a  stated  amount,  the  shipper  is  not  estopped  by  this  declaration  of 
value,  which  is  void  because  without  consideration. —  Eellerman  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  136  Mo.  177,  34  S.  W.  41. 
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Common  carriers  cannot,  as  liquidated  damages,  where  it  is  under- 
stood by  the  parties  that  the  sum  agreed  upon  is  less  than  the  value  of 
the  goods,  determine  in  advance  the  quantum  of  damages  for  loss 
occasioned  by  negligence. —  U.  S.  Exp.  Co,  v.  Backman,  28  Oh.  St.  144. 

Where,  for  a  special  consideration,  a  shipper  consents  to  a  limita- 
tion of  carriers'  liability  to  a  liquidated  amount,  the  sum  so  agreed 
upon  is  the  maximum  amount  recoverable  only  in  case  of  loss  through 
some  other  cause  than  negligence. —  U.  8.  Exp.  Go.  v.  Backman,  28 
Oh.  St.  144. 

A  stipulation  in  a  bill  of  lading  fixing  the  value  of  the  property  is 
valid  if  fair  and  reasonable  in  itself,  based  on  a  sufficient  consideration, 
freely  and  understandingly  acquiesced  in  by  shipper,  even  though  such 
values  are  much  less  than  the  actual  values. —  Starnes  v.  B.  Co.,  91 
Tenn.  516,  19  S.  W.  675. 

A  carrier  cannot  by  contract  exempt  itself  from  liability  for  the 
consequences  of  its  negligence,  but  it  is  proper  to  fix  in  the  contract 
the  agreed  value  of  the  property  shipped  beyond  which  value  the  car- 
rier shall  not  be  liable. —  Louisville  &  N.  B.  Co.  v.  Sowell,  90  Tenn.  17, 
15  S.  W.  837. 

An  agreement  between  a  carrier  and  a  shipper,  liquidating  loss  or 
damage  by  negligence  in  advance  upon  an  actual  or  maximum  basis 
fairly  agreed  upon  and  stated  in  the  contract,  is  valid. —  Tillman  v. 
Ch.  &  N.  W.  B.  Co.,  112  Wis.  150,  88  N.  W.  41,  56  L.  R.  A.  246;  TJll- 
man  v.  Ch.  £  N.  W.  B  Co.,  112  Wis.  168,  88  N.  W.  1103. 

A  contract  between  a  carrier  and  shipper  limiting  the  liability  of  the 
former  for  loss  or  damage  to  the  subject  of  carriage  to  an  arbitrary 
sum  of  money  not  fixed  with  reference  to  the  agreed  actual  or  maximum 
value  of  the  projierty  is  not  a  lawful  limitation  of  liability. —  Ullman 
V.  Ch.  &  N.  W.  R.  Co.,  112  Wis.  150,  88  N.  W.  41,  56  L.  E.  A.  246. 

If  a  shipper  accepts  a  bill  of  lading  liquidating  the  damages  for  loss 
at  a  specified  sum,  he  thereby  assents  to  the  terms  thereof  as  to  such 
value.—  Ullman  v.  Ch.  &  N.  W.  B.  Co.,  112  Wis.  150,  88  N.  W.  41, 
66  L.  E.  A.  246. 

Express  provisions  in  a  contract  of  carriage  by  which  the  carrier  as- 
sumes liability  only  to  the  extent  of  an  agreed  valuation  are  valid,  even 
though  the  loss  or  damage  be  through  the  negligence  of  the  carrier. — 
Loeser  v.  Ch.  M.  &  St.  P.  B.  Co.,  94  Wis.  571,  69  N.  W.  372. 

[22]    Time  for  presentation  of  claim. 

A  stipulation  by  an  express  company  that  it  will  not  be  liable  for  any 
loss  of  a  package,  unless  the  claim  is  presented  within  90  days,  is  valid, 
where  the  time  required  for  transit  is  short. —  Express  Co.  v.  Caldwell, 
21  Wall  (U.  S.),  264. 
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A  carrier  may  stipulate  in  the  bill  of  lading  a  reasonable  time  within 
which  notice  of  claim  for  loss  or  damage  shall  be  presented,  and  the 
manner  of  giving  it,  as  a  condition  of  liability.  If  such  time  is  not 
reasonable  as  applied  to  a  given  case,  however,  it  will  not  bar  recovery. 
—  Jennings  v.  Jrand  Trunk  B.  Co.,  127  N.  Y.  438,  28  N.  E.  394,  affg. 
s.  c.  52  Hun  (N.  Y.),  227,  5  N.  Y.  Supp.  140. 

[23]    Po-wer  of  commission. 

Authority  to  a  corporation  commission  to  make  just  and  reasonable 
rates  for  freight,  gives  no  power  to  change  the  law,  and  it  is  beyond  the 
power  of  the  commission  to  permit  carriers  to  limit  their  liability  for 
loss  caused  by  negligence,  to  a  certain  fixed  amount. —  Everett  v.  Norfolk 
&  8.  R.  Co.,  138  N.  C.  68,  50  S.  E.  557. 

[24]    —  Effect  on  rule  of  damages. 

That  in  consideration  of  the  shippers  agreeing  to  a  limitation  of  the 
carrier's  liability  wholly,  or  to  a  given  amount,  the  carrier  transported 
the  goods  at  a  specially  reduced  rate,  does  not  alter  or  affect  the  rule  of 
damages  for  loss. —  U.  8.  Exp.  Co.  v.  Baclcman,  28  Oh.  St.  144. 

[25]    '—  liimitation  must  be   pleaded. 

The  limitation  on  a  carrier's  liability  contained  in  a  receipt  or  bill  of 
lading,  is  not  in  the  nature  of  a  condition  precedent  to  the  shipper's  right 
to  recover,  but  must  be  pleaded  in  the  answer  to  be  taken  advantage  of. — 
Westcott  V.  Fargo,  61  N.  Y.  542. 

[26]    Effect  of  undervaluation  or  failure  to  disclose  real  value. 

If  the  freight  is  of  unusual  value,  a  stipulation  that  the  carrier  will 
not  be  liable  for  loss  unless  the  true  nature  and  value  of  the  property 
be  disclosed  and  extra  freight  paid,  will  operate  to  exempt  the  carrier 
from  liability  even  for  its  own  negligence,  unless  the  stipulation  was 
complied  with.—  Eatlibone  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  140  N.  Y.  48,  35 
]Sr.  E.  418,  revg.  s.  c.  23  N.  Y.  Supp.  1148. 

The  receipt  given  by  a  carrier  provided  that  "  If  the  value  of  the 
property  above  described  is  not  stated  by  the  shipper,  the  holder  hereof 
will  not  demand  of  the  Adams  Express  Company  a  sum  exceeding  $50  " 
for  the  loss  of  or  injury  to  the  goods.  The  goods  were  never  delivered 
to  the  consignees.  The  goods  were  of  a  value  in  excess  of  $50,  but  the 
shipper  failed  to  state  the  fact  to  the  carrier. — ileZi  that  the  omission  of 
the  shipper  to  state  or  disclose  the  value  of  the  property  was  a  fraud  upon 
the  carrier,  exempting  the  latter  from  liability  in  excess  of  the  limita- 
tions of  the  contract. —  Magnin  v.  Dinsmore,  70  N.  Y.  410. 

At  common  law,  a  shipper  who  falsely  undervalues  his  goods  cannot, 
if  they  are  lost  in  the  hands  of  the  carrier,  recover  from  the  latter  their 
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full  value.— Barnes  v.  L.  I.  B.   Co.,  115  App.  Div.    (N.  T.)   44,  100 
N.  Y.  Supp.  593,  revg.  s.  c.  47  Misc.  318,  93  N.  Y.  Supp.  616. 

[27]    Whether  provisions   vriU  be   construed  as  limitation  of  lia- 
bility  for   negligence. 

General  words  in  the  contract  between  shipper  and  carrier,  limiting 
the  letter's  liability,  will  not  be  construed  as  exempting  it  from  liability 
for  negligence,  if  they  are  capable  of  any  other  construction. —  Kenney 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  125  N.  Y.  422,  26  N.  E.  626. 

A  stipulation  in  a  bill  of  lading  limiting  the  carrier's  liability  will 
not  be  held  to  exempt  it  from  negligence  unless  it  expressly  so  states. — 
Westcott  V.  Fargo,  61  N.  Y.  542. 

A  clause  releasing  a  carrier  "  from  damage  or  loss  to  any  article  from 
or  by  fire  or  explosion  of  any  kind,"  does  not  release  it  from  liability  for 
damage  by  those  means,  resulting  from  his  own  negligence. —  Steinweg 
V.  Erie  R.  Co.,  43  N.  Y.  123. 

A  stipulation  in  the  bill  of  lading  that  the  carrier  will  not  be  responsi- 
ble for  delay  in  transit  will  not  exempt  it  from  liability  for  delay  oc- 
casioned by  negligence.  Such  an  exemption  must  be  expressly  stated 
in.  the  contract. —  Jennings  v.  Grand  Trunlc  R.  Co.,  127  N.  Y.  438,  28 
N.  E.  394,  affg.  s.  c.  52  Hun  (N.  Y.),  227,  5  N.  Y.  Supp.  140. 

[28]    Burden  of  proof. 

The  burden  is  on  the  shipper,  where  the  contract  exempts  carrier  from 
liability  for  loss  by  fire,  to  show  that  the  fire  was  due  to  the  carrier's 
negligence,  whereupon  the  carrier  is  liable  in  spite  of  the  exemption. — 
Lamh  V.  Camden  £  A.  R.  Co.,  46  N.  Y.  271. 

If  the  carrier's  liability  is  limited  by  special  agreement,  the  burden 
of  proving  that  the  loss  was  occasioned  by  want  of  due  care,  rests  upon 
the  plaintiff,  and  he  cannot  rely  on  absence  of  proof  of  diligence,  as 
proof  of  negligence. —  French  v.  Buffalo,  N.  Y.  &  E.  R.  Co.,  4  Keyes 
(N.  Y),  108. 

If  the  carrier  admits  receiving  goods,  which  he  never  delivered,  it 
devolves  on  him  to  show  that  their  loss  occurred  through  no  negligence  or 
fault  on  his  part.— BZwm  v.  Monahan,  36  Misc.  (N.  Y.)  179,  73  N.  Y. 
Supp.  162. 

The  burden  is  on  the  shipper  to  show  facts  taking  the  case  out  of  the 
operation  of  the  exemption  clause. —  Sejalon  v.  Woolverion,  31  Misc. 
(N.  Y.)  752,  64  N.  Y.  Supp.  48 ;  Whitworth  v.  Erie  R.  Co.,  87  N.  Y. 
413,  affg.  s.  c.  45  N.  Y.  Super.  602;  Canfield  v.  B.  &  0.  R.  Co.,  93  N.  Y. 
532,  revg.  s.  c.  48  N.  Y.  Super.  550. 

After  plaintiff  proves  injury  to  his  goods,  the  burden  is  on  the  carrier 
to  show  that  it  did  not  result  from  negligence  and  that  it  was  within 
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one  of  the  specified  exceptions  in  the  bill  of  lading. —  Western  R.  Co.  v. 
Harwell,  91  Ala.  340,  8  So.  649. 

The  burden  of  proof  is  on  the  carrier  to  show  that  the  loss  resulted 
from  one  of  the  causes  excepted  in  the  bill  of  lading  or  special  contract. 

—  Vt'estern  Transp.  Co.  v.  Newhall,  24  111.  466. 

Where  a  common  carrier  claims  immunity  for  the  loss  of  goods  with 
which  he  has  been  entrusted,  on  the  ground  that  such  immunity  is  se- 
cured by  special  agreement,  the  burden  is  on  him  to  prove  that  the  loss 
was  occasioned  without  his  fault. —  Union  Exp.  Co.  v.  Graham,  26  Oh. 
St.  595. 

[29]    Delay  in.  transportation  —  Dnty  and  liability  of  carriers. 

Delay  as  discrimination, —  see  ante,  §  32,  note  [11]. 
Preference  in  forwarding  shipments  of  perishable  property  not!  unjust 
discrimination. —  see  ante,  §  32,  note  [14]. 

A  carrier  is  answerable  for  any  delay  beyond  the  time  ordinarily  re- 
quired for  transportation  by  the  kind  of  conveyances  used. —  Tierney  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  76  N.  T.  305,  afig.  s.  c.  10  Hun  (N.  Y.),  569. 

A  common  carrier  must  not  only  transport  goods  offered,  but  also  de- 
liver or  offer  to  deliver  them  to  the  consignee,  within  a  reasonable  time. — 
Sherman  v.  Hudson  R.  R.  Co.,  64  N.  Y.  254,  afig.  s.  c.  5  Daly  (N.  Y.), 
521. 

In  the  absence  of  express  stipulation,  a  common  carrier  is  bound  to 
transport  merchandise  within  a  reasonable  time. —  Ward  v.  N.  T.  C.  R. 
Co.,  47  N.  Y.  29;  Harhy  v.  So.  R.  Co.,  75  S.  C.  321,  55  S.  E.  760. 

A  railroad  is  liable  for  damages  resulting  from  delay  in  transporting 
freight  owing  to  a  sudden  strike  on  its  lines. —  BlacTcstocTc  v.  N.  Y.  & 
E.  R.  Co.,  20  N.  Y.  48,  affg.  s.  c.  1  Bosw.  (N.  Y.)  77. 

The  through  way  bill  is  the  history  of  the  transit  of  the  freight  made 
up  for  both  railroad  companies  governing  the  transit  and  defining  the 
rights  of  the  connecting  corporations  with  reference  to  the  shipment, 
and  upon  its  receipt  by  the  connecting  carrier,  it  being  at  the  place  of 
connection  and  subject  to  the  control  of  such  carrier,  the  duty  is  imposed 
on  them  to  receive  and  transport  the  freight  within  a  reasonable  time, 
considering  its  character,  to  the  place  of  destination. —  Cartwright  v. 
Rome,  W.  &  0.  R.  Co.,  85  Hun  (N.  Y.),  517,  33  N.  Y.  Supp.  147. 

The  diity  of  a  carrier  to  deliver  goods  within  a  reasonable  time  is  not 
absolute,  but  merely  relative,  depending  on  the  particular  circumstances. 

—  Conger  v.  Hudson  R.  R.  Co.,  6  Duer  (N.  Y.),  375. 

A  carrier  is  under  obligation  to  receive  and  transport  passengers  and 
freight  in  a  reasonable  prompt,  safe  and  convenient  manner. —  State  v. 
Atlantic  C.  L.  R.  Co.,  —  Fla.  — ,  44  So.  213. 
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Where  the  carrier  agrees  in  the  bill  of  lading  to  deliver  goods  at  a 
specified  time,  he  becomes  an  insurer  of  their  delivery  at  that  time,  but 
is  liable  only  for  consequential  damage  for  failure  to  deliver  at  the  time 
specified.—  Clark  v.  Am.  Exp.  Co.,  130  Iowa,  254,  106  N.  W.  642. 

A  common  carrier  is  bound  by  the  common  law  to  convey  goods  com- 
mitted to  it  for  that  purpose  within  a  reasonable  time,  and  on  failure,  is 
liable  in  damages.  The  legislature  has  a  right  to  impose  penalties  to 
enforce  this  admitted  duty. —  Branch  v.  Wilmington  &  W.  iJ.  Co.,  17 
N.   C.   347. 

For  losses,  expenses,  or  other  damage  arising  from  mere  delay,  oc- 
casioned by  a  temporary  excess  of  business,  and  without  fault,  the  carrier 
is  not  liable. —  Thayer  v.  Burchard,  99  Mass.  508. 

In  a  suit  foP  damages  for  delay  in  shipment,  connecting  carriers  are 
not  liable  for  damages  resulting  from  improper  routing  by  the  initial 
carrier. —  Houston  &  T.  C.  B.  Co.  v.  Buchanan,  11  Tex.  Ct.  E.  1004, 
84  S.  W.  1073. 

[30]    ——  What    constitutes    unreasonable    delay. 

Delay  due  to  unprecedented  rush  of  husiness  justifiahle, —  see  ante, 
§  37,  note  [8]. 

A  delay  of  nearly  two  days  beyond  the  usual  time  of  transportation  of 
perishable  goods  has  been  held  to  be  an  unreasonable  delay. —  Frey  v. 
N.  Y.  C.  &  H.  E.  E.  Co.,  114  App.  Div.  (N.  Y.)  747,  100  N.  Y.  Supp. 
225. 

Where  goods  were  offered  to  a  steamship  company  for  carriage  and  the 
first  ship  to  sail  was  at  the  time  full,  or  the  goods  could  not  be  loaded 
before  time  to  sail,  the  company  may  send  them  on  the  next  vessel 
saUing.—  Fowler  v.  Liverpool  &  G.  W.  8.  Co.,  23  Hun  (jST.  Y.),  196; 
affd.  87  N.  Y.  190. 

Where  goods  were  shipped  from  New  York  City  to  Denver,  Colo.,  on 
July  2,  evidence  showing  that  on  July  10  they  had  not  been  delivered  at 
Denver  is  not  sufficient  to  show  unreasonable  delay  in  transit. —  Broohs 
v.  D.  L.  &  W.  E.  Co.,  86  N.  Y.  Supp.  961. 

Unreasonable  delay  in  transportation  defined. —  Illinois  Cent.  E.  Co.  v. 
Cobh,  64  111.  128;  Illinois  Cent.  E.  Co.  v.  McClellan,  54  111.  58. 

The  ordinary  time  for  transporting  freight  between  two  points  was 
from  two  to  three  days. —  Held,  that  there  was  an  unreasonable  delay  in 
transportation,  where  the  shortest  time  in  the  delivery  of  125  cars  was 
six  days  and  the  average  time  for  the  delivery  of  the  cars  which  were 
delivered  at  all  was  over  thirty  days. —  Illinois  Cent.  E.  Co.  v.  Cohh,  64 
111.  128. 
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There  is  an  unreasonable  delay  where  a  month  was  consumed  in  trans- 
porting goods  a  distance  of  thirty-three  miles. —  Chesapeake  &  0.  R.  Co. 
V.  Saulshury,  —  Kj.  —   103  S.  W.  254. 

Evidence  considered  and  held  to  sustain  a  verdict  of  damages  for  delay 
of  freight.—  Eanson  v.  Pa.  B.  Co.,  Y2  N.  J.  L.  407,  60  Atl.  1101. 

A  parol  agreement  to  furnish  cars,  if  broken,  makes  the  carrier  liable 
for  delay,  even  if  the  bill  of  lading  has  not  been  signed. —  Texas  P.  B. 
Co.  V.  Nicholson,  61  Tex.  491. 

[31]    — -Validity  of  statutes  relative  to  delay. 

Whether  a  statute  imposing  a  penalty  for  failure  to  ship  freight  within 
five  days  is  a  regulation  of  interstate  commerce, — see  ante,  §  25, 
note  [16]. 

An  act  imposing  a  penalty  for  failure  or  delay  in  the  shipment  of 
freight  is  valid. —  Lexington  Grocery  Co.  v.  So.  B.  Co.,  136  N.  C.  396, 
48  S.  E.  801. 

A  statute  of  North  Carolina  provided  that  it  should  be  unlawful  for 
any  carrier  to  omit  or  neglect  to  transport  goods  within  a  reasonable  time 
and  provided  a  penalty  for  such  failure.  It  further  stated  what  would 
he  considered  a  reasonable  time. —  Held,  that  the  enactment  of  this 
statute  was  a  valid  exercise  of  police  power. —  Stone  v.  Atlantic  C.  L. 
B.  Co.,  144  N.  0.  220,  56  S.  E.  932. 

[32]    Burden  of  proof. 

In  an  action  to  recover  a  penalty  for  delay  in  transportation  of  goods 
the  burden  of  proof  is  on  the  plaintiff. —  Walker  Bros.  v.  So.  B.  Co., 
137  N.  C.  163,  49  S.  E.  84. 

[33]    Military   occupation  as  excuse. 

Military  control  of  a  railroad  is  justification  for  its  refusing  to  accept 
goods  but  not  for  delay  in  transporting  them. —  Illinois  Cent.  B.  Co.  v. 
Cohh,  64  111.  128 ;  Illinois  Cent.  B.  Co.  v.  McClellan,  54  111.  58. 

[34]    —  Time  for  forwarding  shipments. 

Forwarding  goods  out  of  order  of  receipt  as  unjust  discrimination, — 

see  ante,  §  32,  note  [13]. 
Order  in  which  goods  should  he  forwarded  hy  connecting  carriers, — 

see  ante,  §  35,  note  [26]. 

A  railroad  has  a  reasonable  time  after  the  arrival  of  property  and  the 
offer  of  it  for  transportation,  to  set  it  in  motion  from  the  starting  point, 
and  what  is  a  reasonable  time  must  be  determined  from  the  circumstances 
of  each  case.— Bowfcer  v.  L.  I.  B.  Co.,  89  Hun  (N.  T.),  202,  35  N.  T. 
Supp.  23. 
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A  carrier  receiving  perishable  property  for  transportation  has  a  com- 
mon law  obligation  to  forward  it  immediately  to  its  destination. —  Cart- 
wright  V.  Rome,  W.  &  0.  R.  Co.,  85  Hun  (N.  Y.),  517,  33  N.  Y.  Supp. 
147. 

All  persons  offering  freight  have  an  equal  right  to  have  the  same 
transported  in  the  order  of  their  application. —  New  Eng.  Exp.  Co.  v.  Me. 
C.  BfCo.,  57  Me.  188. 

A  carrier  must  accept  and  transport  goods  in  the  order  in  which  they 
are .  tendered,  and  is  liable  for  damages  for  every  departure  ^f rem  this 
Tuh.— Houston  &  T.  C.  R.  Co.  v.  Smith,  63  Tex.  322. 

Cotton  received  on  a  platform  wholly  disconnected  from  the  railway 
station  but  used  for  that  purpose  is  "  received  at  the  warehouse  or  depot " 
of  the  carrier,  within  the  meaning  of  a  statute  requiring  goods  to  be 
forwarded  in  the  order  received. —  Hill  v.  St.  Louis  S.  W.  R.  Co.,  75 
S.  W.  874  (Tex.). 

There  is  no  invariable  rule  requiring  freight  to  be  forwarded  in  the 
order  of  its  receipt,  without  regard  to  its  character,  condition,  perish- 
ability, etc.— Peet  v.  Ch.  <&  N.  W.  R.  Co.,  20  Wis.  624. 

[35]    Contracts. 

Where  a  carrier  has  a  duty  to  ship  goods  within  a  reasonable  time,  and 
the  law  limits  such  time  to  five  days,  an  agreement  to  ship  "  at  the  com- 
pany's convenience "  would  ordinarily  be  too  indefinite  to  be  held  rea- 
sonable and  valid.  In  an  action  to  enforce  the  penalties  for  delay  under 
a  penal  statute,  however,  the  agreement  will  not  be  so  held. —  Whitehead 
V.  Wilmington  &  W.  R.  Co.,  87  N.  0.  255. 

The  rigid  rale  of  the  common  law,  for  strict  construction  of  contracts 
limiting  the  liability  of  carriers,  will  not  be  applied  to  a  case  involving 
a  violation  of  a  penal  statute. —  Whitehead  v.  Wilmington  &  W.  R.  Co., 
87  N.  C.  255. 

[36]    Effect  of  delay. 

An  unreasonable  delay  in  the  transportation  of  goods  does  not  justify 
the  shipper  in  refusing  to  receive  the  goods  at  their  destination. — 
Chesapeake  &  0.  R.  Co.  v.  Saulsbury,  —  Ky.  — ,  103  S.  W.  254. 

[37]    Measure  of  damages. 

In  an  action  for  damages  for  unreasonable  delay  in  the  delivery  of 
goods,  the  measure  of  damages  is  the  difference  in  the  value  of  the  goods 
at  the  time  and  place  they  ought  to  have  been  delivered,  and  at  the  time 
of  their  actual  delivery. —  Sherman  v.  Hudson  R.  Co.,  64  N.  Y.  254,  affg. 
R.  c.  5  Daly  (IST.  Y.),  521;  Ward  v.  N.  7.  C.  R.  Co.,  47  N.  Y.  29;  Eatz 
V.  C.  0.  C.  &  St.  L.  R.  Co.,  46  Misc.  (N.  Y.)  259,  91  N.  Y.  Supp.  720; 
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Galena  &  G.  U.  R.  Co.  v.  Bae,  18  111.  488;  Sangamon  Co.  v.  Henry,  14 
111.  156;  Clarh  v.  Am.  Exp.  Co.,  130  Iowa,  254,  106  N.  W.  642;  Inman  v. 
St.  L.  S.  W.  B.  Co.,  14  Tex.  Civ.  App.  39,  37  S.  W.  37;  Peet  v.  Ch.  & 
N.  W.  B.  Co.,  20  Wis.  624. 

In  an  action  to  recover  for  damage  caused  by  delay  in  transporting 
live  stock,  a  fall  in  the  market  between  the  time  when  the  stock  should 
have  arrived  and  the  time  when  it  actually  arrived  is  a  proper  element  of 
damage.—  Kent  v.  Hudson  B.  B.  Co.,  22  Barb.  (N.  T.)  278. 

Damages  from  loss  of  market,  due  to  an  unexcused  delay  by  carrier, 
are  too  speculative  and  contingent  to  be  recoverable. —  Conger  v.  Duer, 
6  Duer  (N.  Y.),  375. 

[38]    Baggage  —  'What   are   proper   articles   of  baggage. 

Penalties  for  injury  to  haggage, —  see  N.  Y.  E.  E.  L.,  §  45. 

Bight  of  carrier  to  grant  special  privileges  as  to  the  amount  of  free 

baggage  which  may  he  carried  under  mileage  tickets, —  see  ante, 

§  33. 
Power  of  Commission  as  to  hag  gage, —  see  post,  §  49,  note  [14]. 

Whether  articles  of  wearing  apparel  in  a  particular  case  constitute 
baggage,  for  which  the  carrier  is  responsible  as  insurer,  depends  upon 
the  inquiry  whether  they  are  such  in  quantity  and  value  as  passengers 
under  like  circumstances  ordinarily  carry  for  personal  use  when  travel- 
ing.— New  York  C.  &  H.  B.  B.  Co.  v.  Fraloff,  100  U.  S.  24. 

Jewelry  carried  by  a  traveler  and  not  intended  to  be  used  during  her 
journey  cannot  be  considered  as  baggage. —  Bacon  v.  Pullman  Co.,  159 
Ped.  1. 

Passenger  may  recover  for  a  reasonable  amount  of  money  carried  in 
his  baggage  as  such.—  Fairfax  v.  N.  Y.  C.  ,&  H.  B.  B.  Co.,  73  N.  Y.  167, 
affg.  s.  c.  43  N.  Y.  Super  18;  Merrill  v.  Orinnell,  30  N.  Y.  594;  Texas 
&  N.  0.  R.  Co.  V.  Lawrence,  15  Tex.  Ct.  E.  471,  95  S.  W.  663. 

Samples  of  merchandise  carried  by  the  passenger  in  a  trunk,  to  assist 
him  in  selling  goods,  and  money,  apparently  even  for  traveling  expenses, 
are  not  baggage. —  Hawkins  v.  Hoffman,  6  Hill  (N.  Y.),  586. 

Money,  except  what  may  be  carried  for  traveling  expenses,  is  not  a 
proper  article  of  baggage. —  Orange  Co.  Bank  v.  Brown,  9  Wend.  (N.  Y.) 
85. 

A  pair  of  duelling-pistols  and  a  pocket-pistol  are  properly  a 
part  of  the  baggage  of  a  traveler  for  the  loss  of  which  the  carrier  is 
liable. —  Woods  v.  Devin,  13  111.  746. 

The  term  "baggage"  includes  only  those  effects  of  the  traveler  re- 
quired for  his  pleasure,  convenience  and  necessity  during  the  journey.— 
Wilson  V.  Grand  Trunk  B.  Co.,  56  Me.  60. 
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[39]    —  Source  of  carrier's  obligation  as  to  baggage. 

The  sale  of  a  ticket  by  a  carrier  of  passengers  obligates  the  carrier, 
without  any  specific  agreement  or  separate  compensation,  to  carry  the 
passenger's  baggage  to  a  reasonable  amount,  and  deliver  it  at  its  destina- 
tion or  the  end  of  the  route. —  Isaacson  v.  N.  Y.  C.  &  M.  B.  Co.,  94 
N.  Y.  278,  revg.  s.  c.  25  Hun  (JST.  Y.),  340. 

[40]   —  Nature  of  baggage  check. 

A  baggage  check  is  a  mere  receipt  for  goods  delivered  and  is  not  the 
contract  of  carriage.— ParA;  v.  8o.  B.  Co.,  —  S.  C.  — ,  58  S.  E.  931. 

[41]    Liability  of  carrier  for  loss  of  or  injury  to  baggage. 

A  carrier  is  responsible  for  a  parcel,  though  ignorant  of  its  contents, 
no  matter  how  valuable,  unless  he  has  made  a  special  acceptance. — 
Stoneman  v.  Erie  B.  Co.,  52  N.  Y.  429. 

The  baggage  of  a  passenger  is  under  the  same  legal  protection  as  goods 
entrusted  to  a  common  carrier. —  Merrill  v.  Grinnell,  30  N.  Y.  594. 

As  a  common  carrier  a  raiboad  is  an  insurer  of  baggage  carried  except 
against  an  act  of  God  or  of  the  public  enemy. —  Williams  v.  Cent.  B.  Go. 
of  N.  J.,  93  App.  Div.  (N.  Y.)  582,  88  N.  Y.  Supp.  434;  afEd.  183  N.  Y. 
518,  Y6  N.  E.  1116. 

[42]    Liability  for   goods  not  properly  baggage. 

If  the  carrier  knew  or  had  notice  of  the  character  of  the  goods  taken 
as  baggage  and  still  undertook  to  transport  them,  he  is  liable  for 
their  loss,  though  they  are  not  traveler's  baggage. —  Stoneman  v.  Erie 
B.  Co.,  52  N.  Y.  429. 

A  railroad  is  liable  for  merchandise  carried  as  baggage,  if  it  knew 
it  was  such,  and  a  limitation  for  loss  of  baggage  to  $100,  does  not  pre- 
vent recovery  of  the  full  value  of  merchandise  so  carried. —  Salee'by  v. 
Central  B.  Co.  of  N.  J.,  99  App.  Div.  (N.  Y.)  163,  90  N.  Y.  Supp. 
1042;  affd.  without  opinion,  184  N.  Y.  597,  77  N.  E.  1196. 

An  agreement  in  a  passenger's  passage  ticket  limiting  the  carrier's 
liability  for  loss  of  baggage  to  $100  does  not  prevent  recovery  of  full 
value  for  a  sample  trunk,  plainly  marked. —  Trimhle  v.  N.  Y.  C.  & 
H.  B.  B.  Co.,  39  App.  Div.  (N.  Y.)  403,  57  N.  Y.  Supp.  437;  afid. 
162  N.  Y.  84,  56  N.  E.  532,  48  L.  E.  A.  115. 

[43]    Limitation  of  liability. 

It  is  competent  for  carriers,  by  specific  regulations,  brought  to  the 
knowledge  of  passengers,  which  are  reasonable  and  not  inconsistent 
with  any  statute  or  their  duties  to  the  public,  to  protect  themselves 
against     liability,  as  insurers,  for  baggage  upon  additional  compensa- 
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tion,  proportioned  to  the  risk;  and  the  carriers  may  require,  as  a  con- 
dition precedent  to  any  contract  for  transportation  of  baggage,  infor- 
mation from  the  passenger  as  to  its  value. —  New  York  C.  <&  H.  B.  B. 
Co.  V.  Fraloif,  100  U.  S.  24. 

Where  a  passenger  received  for  his  baggage  a  metal  check  and  a 
paper  containing  a  written  statement  of  exemption  from  liability,  he 
was  chargeable  with  notice  of  the  contents  of  the  paper,  and  by  it  the 
liability  of  the  carrier  was  qualified  to  the  extent  stated  in  the  paper. 

—  Hopkins  v.  Westcott,  6  Blatch.  (U.  S.)  64,  Fed.  Oases  No.  6,692. 

The  rule  that  in  the  absence  of  fraud,  stipulations  contained  in  a 
receipt  limiting  the  carrier's  liability  are  legally  presumed  to  have  been 
known  and  assented  to  by  the  person  receiving  it,  applies  to  carriers  of 
passengers  with  their  baggage. —  Steers  v.  Liverpool  N.  Y.  &  P.  8s. 
Co.,  57  N.  Y.  1. 

A  notice  by  a  carrier  that  it  will  not  be  responsible  for  injuries  to 
or  loss  of  baggage  will  not  relieve  the  carrier  from  liability. —  Camden 
Transp.  Co.  v.  Belknap,  21  Wend.  (N.  T.)  354. 

A  carrier  cannot  limit  its  liability  as  to  baggage  by  a  general  notice. 

—  Cole  V.  Goodwin,  19  Wend.  (N.  Y.)  251. 

[44]    Actions. 

Whether  statutory  remedy  supersedes  existing  remedies, —  see  post, 
§  40,  note  [2]. 

When  a  passenger  suing  for  loss  of  her  baggage,  introduces  in  evi- 
dence her  receipt  from  the  carrier,  for  the  purpose  of  proving  her 
case,  she  becomes  bound  by  any  limitation  of  liability  therein,  con- 
tained.—^prm^er  V.  Westcott,  Y8  Hun  (N.  Y.),  365,  29  N.  Y.  Supp. 
149. 


§  39.  Continuous  carriage  *[and  breakage  of 
bulk]  .^  No  common  carrier  shall  enter  into  or  become  a  party 
to  any  combination,  contract,  agreement  or  understanding,  written 
or  oral,  express  or  implied,  to  prevent  by  any  arrangement  or  by 
change  of  arrangement  of  time  schedule,  by  carriage  in  different 
cars  or  by  any  other  means  or  device  whatsoever  the  carriage  of 
freight  and  property  from  being  continuous  from  the  place  of  ship- 
ment to  the  place  of  destination.  No  breakage  of  bulk,  stoppage 
or  interruption  of  carriage  made  by  any  common  carrier  shall  pre- 
vent the  carriage  of  freight  and  property  from  being  treated  as 
one  continuous  carriage  from  the  place  of  shipment  to  the  place 
of  destination.  Nor  shall  any  such  breakage  of  bulk,  stoppage  or 
interruption  of  carriage  be  made  or  permitted  by  any  common  car- 

*Words  in  brackets  not  a  part  of  section  heading  as  enacted. 
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rier  except  it  be  done  in  good  faith  for  a  necessary  purpose  without 
intention  to  avoid  or  unnecessarily  interrupt  or  delay,  the  con- 
tinuous carriage  of  such  freight  or  property  or  to  evade  any  of  the 
provisions  of  law,  of  this  act  or  of  an  order  of  the  commission. 


For  parallel  provisions  of  Interstate  Commerce  Act, —  see  Interst. 

Com.  Act,  §  Y,  post,  Appendix  B. 
Service  and  facilities  shall  he  adequate  and  reasonable,  generally, — ■ 

see  ante,  §  26. 
Undue  prejudice  and  disadvantage,  generally, —  see  ante,  §  32. 
Duty  of  carriers  to  interchange  cars  with  connecting  lines,  generally, 

—  see  ante,  §  35. 

Liability  of  carrier  for  delay  in  transit,  generally, —  see  ante,  §  38. 

Power  of  Commission  to  establish  through  routes  and  make  reason- 
able regulations  as  to  service,  generally, —  see  post,  §  49. 

Power  of  Commission  to  order  changes  in  time  schedules,  etc., —  see 
post,  §  51. 

Actions  by  aggrieved  persons  for  loss  or  damage  caused  by  unneces- 
sary breakage  of  bulk,  or  interruptions  of  continuous  carriage, — ■ 
see  post,  §  40. 

Penalties  and  forfeitures  for  unnecessary  interruptions  of  continu- 
ous carriage, —  see  post,  §  56. 

General  power  of  the  state  to  regulate  property  devoted  to  public  use, 

—  see  ante,  §  1,  notes  [l]-[22]. 

Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 
Purpose  of  regulative  acts, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, — see  ante,  §  2,  notes  [2]-[7]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 


What  constitutes  "  continuous  carriage "  defined. —  Inters.  Com. 
Commission  v.  C.  N.  0.  &  T.  P.  R  Co.,  56  Fed.  925. 

Carriers  may  not  lawfully  discriminate  between  shippers  in  the 
matter  of  continuous  carriage  without  the  breaking  of  bulk. —  Warren- 
Ehret  Co.  v.  Cent.  R.  Co.  of  N.  J.,  8  Inters.  Com.  E.  598. 

A  carrier  may  not  regard  lighterage  service,  for  avoidance  of  break- 
age of  bulk,  as  part  of  the  through  transportation  to  more  distant 
points  and  not  to  an  intermediate  point,  the  carriage  to  both  places 
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leing  through  and  continuous. —  Warren-Ehret  Co.  v.  Cent.  B.  Co.  of 
N.  J.,  8  Inters.  Com.  K.  598. 

The  continuity  of  a  carriage  of  goods  is  not  broken  by  one  or  more 
carriers,  members  of  a  through  line,  charging  local  rates  as  their  pro- 
portion of  a  through  line. —  Board  of  Trade  v.  Ala.  Mid.  B.  Co.,  6 
Inters.  Com.  E.  1. 

A  railroad  company  cannot  require  a  connecting  carrier  to  break 
lulk  and  reship,  as  a  condition  of  carrying  the  latter's  freight  from  such 
point  of  intersection. —  Hudson  Valley  B.  Co.  v.  Boston  &  M.  B.  Co., 
45  Misc.  (N.  T.)  520,  92  N.  Y.  Supp.  928. 

Allegations  that  the  acts  charged  against  defendant  carrier  were 
■unlawful,  in  that  it  was  purposely  avoiding  continuous  passage  of  the 
goods,  etc.,  do  not  make  out  a  "  contract,  combination  or  agreement  to 
prevent  continuous  carriage." —  Clark  v.  Am.  Exp.  Co.,  130  Iowa,  254, 
106  N.  W.  642. 

A  statute  of  Iowa  which  provides  that  connecting  carriers  shall 
■transfer  carload  lots  of  freight  without  unloading  unless  such  unload- 
ing be  done  without  charge  therefor  is  not  unconstitutional. —  Burling- 
ton, C.  B.  &  N.  B.  Co.  V.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  E.  A. 
436n. 

A  state  statute  requiring  the  breaking  of  bulk  and  preventing  con- 
tinuous carriage,  etc.,  is  unconstitutional. —  Council  Bluffs  v.  K.  C, 
£t.  J.  &  B.  B.  Co.,  45  Iowa,  338. 

A  carrier  may  be  required  to  make  transfers  of  freight  to  a  connect- 
ing carrier  without  breaking  bulk. —  Louisville  &  N.  B.  Co.  V.  Central 
BtocTcyards  Co.,  30  Ky.  L.  E.  18,  77  S.  W.  778. 


§  40.  Lialiility  for  loss  or  damage  caused  by  viola- 
-tion  of  tMs  act;  ^[reasonable  attorneys'  fees  taxable 
AS  costs].— In  case  a  common  carrier  shall  do,  cause  to  be  done 
or  permit  to  be  done  any  act,  matter  or  thing  prohibited,  forbidden 
or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter 
or  thing  required  to  be  done,  either  by  any  law  of  the  state  of 
llew  York,  by  this  act  or  by  an  order  of  the  commission,  such 
common  carrier  shall  be  liable  to  the  persons  or  corporations  affected 
"thereby  for  all  loss,  damage  or  injury  caused  thereby  or  resulting 
"therefrom,  and  in  case  of  recovery,  if  the  court  shall  find  that 
such  act  or  omission  was  wilful,  it  may  in  its  discretion  fix  a 
jeasonable  counsel  or  attorney's  fee,  which  fee  shall  be  taxed  and 


♦Words  in  brackets  not  a  part  of  section  Iieading  as  enacted. — Ed. 
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collected  as  part  of  the  costs  in  the  case.  An  action  to  recover  for 
such  loss,  damage  or  injury  may  be  brought  in  any  court  of  com- 
petent jurisdiction  by  any  such  person  or  corporation. 


For  similar  provisions   of  Interstate    Commerce  Act, —  see  Interst. 

Com.  Act,  §  8,  post,  Appendix  B. 
In  any  action  to  recover  for  damages  hy  delay  in  transit,  the  burden 

of  proof  is  on  carrier  to  show  that  delay  was  not  due  to  negli- 
gence,—  see  ante,  §  38. 
Complaints  before  the  Commission  as  to  violations  of  this  act, —  see 

post,  §  48,  subd.  2,  §§  71,  72. 
Forfeitures  and  penalties  which  may  he  recovered  in  behalf  of  the 

public   for  violations   of  any  provision  of  this  Act, —  see  post, 

§§  56,  58,  59. 
Summary  proceedings  by  commissions  to  enforce  obligations  imposed 

by  this  Act, —  see  post,  §§  57,  74. 
Who  are  common  carriers, —  see  ante,  §  2,  notes   [2]-[Y]. 
Actions  to  recover  excessive  charges, —  see  ante,  §  26,  notes  [29]-[38]. 
Recovery  of  penalties  by  the  aggrieved  party, —  see  ante,  §  26,  notes 

[68]-[73]. 
Remedy  of  shipper  for  discontinuance  of  switch  connections  by  carrier, 

—  see  ante,  §  27,  note  [8]. 
Actions  to  recover  for  discrimination  in  rates  and  charges, —  see  ante, 

§  31,  notes   [81]-[88]. 
Restraining  unlawful  discriminations  in  rates, —  see  ante,  §  31,  note 

[82]. 
Actions  hy  shipper  unduly  discriminated  against  in  matters  of  facil- 
ities and  service, —  see  ante,  §  32,  note  [31]. 
Actions  to  recover  for  violations  of  long  and  short  haul  rule, —  see 

ante,  §  36,  notes  r37]-r41]. 
Actions  for  failure  to  furnish  cars  or  for  discrimination  in  furnishing 

the  samp, —  see  ante,  §  37,  notes  [17]-[23]. 
Suits  to  enforce  penalties  for  failure  to  file  reports, —  see  post,  §  46, 

note. 
Actions   to   set   aside   unauthorized   leases   or   agreements, —  see   post, 

§  54,  note  [11]. 
Recovery  of  excessive  amount  paid  for  gas, —  see  post,  §  72,  note  [17]. 


[1]  Right  of  action. 

The  lessor  of  a  railroad  is  liable  for  damages  resulting  from  its  failure 
to  see  to  it  that  its  public  duties  are  performed  in  the  operation  of  its  line 
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ty  a  lessee. —  Independent  Bef.  Assn.  v.  W.  N.  Y.  &  P.  B.  Co.,  6  Inters. 
Com.  E.  378. 

A  railroad  is  liable  civilly  for  the  unlawful  acts  of  its  servants,  in  the 
prosecution  of  the  business  entrusted  to  them,  if  done  in  the  course  of  the 
employment,  even  though  a  departure  from  their  express  or  implied  au- 
thority.—PaJmeri  V.  Manhattan  B.  Co.,  133  N.  Y.  261,  30  N.  E.  1001, 
16  L.  R.  A.  136. 

Where  trustees  for  mortgage  bondholders  of  a  railroad  buy  such  road 
on  foreclosure  and  conduct  the  business  of  the  same  for  the  benefit  of  the 
bondholders,  they  may  be  prosecuted  in  a  court  of  law  for  any  liability 
incurred,  and  are  not  in  the  same  position  as  receivers  appointed  by  the 
court.—  Bogers  v.  Wheeler,  43  N.  Y.  598,  affg.  s.  o.  2  Lans.  (N.  Y.)  486. 

[2]    Whether   statutory  remedy  supersedes   existing  remedies. 

A  statute  will  not  be  construed  as  taking  away  a  common  law  right 
of  action  existing  at  the  date  of  its  enactment,  unless  the  pre-existing 
right  is  so  repugnant  to  the  statute  that  its  survival  would  in  effect  de- 
prive the  subsequent  statute  of  its  efficacy. — •  Texas  &  P.  B.  Co.  v. 
Ahilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  E.  (U.  S.)  350,  revg. 
s.  c.  12  Tex.  Ct.  E.  498,  85  S.  W.  1052. 

Eemedies  afforded  by  statute  are  cumulative  and  in  addition  to  those 
existing  at  common  law. —  Atchison,  T.  &  8.  F.  B.  Co.  v.  D.  .&  N.  0. 
B.  Co.,  110  U.  S.  667,  4  Sup.  Ct.  E.  (U.  S.)  185,  revg.  13  Fed.  546. 

Under  Interst.  Com.  Act,  §  9,  providing  that  any  person  claiming  to 
be  damaged  by  a  violation  of  the  Act,  may  make  complaint  to  the  Com- 
mission or  bring  suit  to  recover  damages  sustained,  where  a  plaintiff  pur- 
sues the  former  course,  he  is  thereafter  confined  to  the  remedy  provided 
by  the  Act— Western  N.  Y.  ■&  P.  B.  Co.  v.  Pa.  Bef.  Co.,  137  Fed.  343. 

The  special  remedies  afforded  by  the  Interstate  Commerce  Act  were 
intended  to  supplement,  and  not  to  supplant,  the  existing  remedies. — 
Tift  v.  So.  B.  Co.,  123  Fed.  789. 

The  shipper's  common  law  right  of  action  for  extortionate  charges  was 
superseded  by  the  statutory  remedies. —  Winsor  Coal  Co.  v.  Ch.  &  A. 
B.  Co.,  52  Fed.  716. 

The  special  remedies  provided  by  the  Interstate  Commerce  Act  are 
cumulative.— Lif«e  Bach  &  M.  B.  Co.  v.  E.  Tenn.  V.  ,&  G.  B.  Co.,  47 
Fed.  771;  appeal  dismissed,  159  U.  S.  698,  16  Sup.  Ct.  E.  (U.  S.)  189. 

The  fact  that  a  city  ordinance  provides  a  penalty  for  failure  of  a  gas 
company  to  comply  with  the  conditions  of  the  ordinance,  does  not  prevent 
an  aggrieved  party  from  maintaining  an  action  in  his  own  behalf  to  re- 
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cover  for  such  damages  as  lie  may  have  suffered  by  reason  of  the  wrong- 
ful act  of  the  company. —  Indiana  Oas  Co.  v.  Anthony,  26  Ind.  App.  307, 
58  N.  E.  868. 

A  state  may  make  the  remedies  afforded  by  its  railroad  commission 
act  cumulative  as  against  railroad  corporations. —  Stone  v.  Yazoo  &  M. 
V.  R.  Co..  62  Miss.  607. 

[3]    Validity  of  provision  alloivliig  attorney's  fees. 

A  statute  allowing  reasonable  attorney's  fees  to  the  plaintiff  in  a  cer- 
tain class  of  actions  against  railroad  companies  held  valid. —  Atchison, 
T.  &  8.  F.  B.  Co.  V.  Matthews,  174  U.  S.  96,  19  Sup.  Ct.  K.  (U.  S.) 
609. 

A  provision  in  a  Texas  statute  that  in  actions  against  railroad  com- 
panies for  labor,  services,  overcharges  on  freight,  claims  for  stock  killed 
or  injured,  etc.,  plaintiff  may  recover  as  costs  in  addition  to  his  claim. 
"  all  reasonable  attorney's  fees,  provided  he  has  an  attorney  employed  in 
his  case,  not  to  exceed  $10,  to  be  assessed  and  awarded  by  the  court  or 
jury  in  trying  the  issue,"  is  unconstitutional,  as  operating  to  deprive  the 
carriers  of  property  without  due  process  of  law,  and  denying  them  equal 
protection  of  the  laws,  in  that  it  singles  them  out  of  all  citizens  and  cor- 
porations and  requires  them  to  pay  in  certain  cases  attorney's  fees  to  the 
parties  sucessfully  suing  them,  while  it  gives  them  no  like  or  correspond- 
ing benefit  when  the  suit  terminates  favorably  to  them. —  Gulf,  C.  & 
8.  F.  B.  Co.  v.  Ellis,  165  IT.  S.  150,  17  Sup.  Ct.  E.  (U.  S.)  255,  revg. 
87  Tex.  19,  26  S.  W.  985;  South  &  N.  Ala.  B.  Co.  v.  Morris,  65  Ala. 
193 ;  8t.  Louis,  I.  M.  &  8.  B.  Co.  v.  Williams,  49  Ark.  492,  5  S.  W.  883  j 
Grand  Bapids  Chair  Co.  v.  Bunnels,  77  Mich.  104,  43  N.  .W.  1006; 
Lafferty  v.  Ch.  &  W.  M.  B.  Co.,  71  Mich.  35,  38  N.  W.  660;  Joliffe  v. 
Brown,  14  Wash.  155,  44  Pac.  149. 

The  Interstate  Commerce  Commission  may  not  award  the  attorney's 
fee  which  the  Interstate  Commerce  Act  authorizes  a  court  to  award. — 
Council  V.  Western  &  A.  B.  Co.,  1  Inters.  Com.  R.  292,  355,  638,  1  I.  C. 
C.  E.  339. 

A  statute  of  Arkansas  provided  that  for  a  charge  by  a  railroad  in  ex- 
cess of  the  maximum  fixed  by  the  act,  the  railroad  should  forfeit  a  certain 
sum,  and  costs  of  suit,  including  a  reasonable  attorney's  fee. — Held,  that 
the  attorney's  fee  was  a  part  of  the  penalty  imposed  for  a  violation  of  the 
act  and  the  statute  was  not  objectionable  as  being  partial  or  unequal 
legislation.— Z>ow  v.  Beidelman.  49  Ark.  455,  5  S.  W.  718;  affd.  125 
U.  S.  680,  8  Sup.  Ct.  E.  (U.  S.)  1080. 

A  transportation  statute  allowing  a  reasonable  attorney's  fee  to  suc- 
cessful litigants  against  a  carrier  for  violating  the  act  is  a  valid  police 
regulation,  and  also  valid  as  in  the  nature  of  a  penalty  for  non-com- 
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pliance  with  the  statute. —  Peoria,  D.  &  E.  B.  Co.  v.  Buggan,  109  111. 
537. 

A  statute  provides  that  when  recovery  is  had  for  its  violation,  attor- 
ney's fees  may  be  adjudged  against  the  defendant,  is  not  unconstitutional 
as  granting  to  one  suitor  a  privilege  which  is  withheld  from  other  citi- 
zens, since  all  citizens  having  litigation  of  the  character  indicated  have 
equal  rights  to  recover  attorney's  fees. —  Burlington,  C.  B.  &  N.  B.  Co. 
v.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  E.  A.  436n. 

A  statute  providing  that  when  recovery  is  had  for  its  violation,  at- 
torney's fees  are  adjudged  against  the  defendant  is  not  open  to  the  ob- 
jection that  it  imposes  a  "  penalty  for  exercising  the  right  of  defense " 
since,  if  the  defense  is  established,  no  penalty  is  imposed. —  Burlington 
G.  B.  &  N.  B.  Co.  V.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  E.  A.  436n. 

The  provision  in  a  transportation  statute  allowing  an  attorney's  fee 
as  part  of  the  costs  of  a  successful  suit  for  violation  of  its  provisions  is 
constitutional. —  Missouri,  K.  &  T.  B.  Co.  v.  Simonson,  64  Kan.  802,  68 
Pac.  653,  57  L.  E.  A.  765;  Atchison,  T.  &  8.  F.  B.  Go.  v.  Matthews,  58 
Kan.  447,  49  Pac.  602;  afid.  174  U.  S.  96,  19  Sup.  Ct.  E.  (U.  S.)  609; 
Missouri  Pac.  B.  Co.  v.  Abney,  30  Kan.  41,  1  Pac.  385 ;  Kansas  Pac.  B. 
Go.  V.  Mower,  16  Kan.  573;  Cohn  v.  St.  Louis,  I.  M.  &  8.  B.  Co.,  181 
Mo.  30,  79  S.  W.  961. 

The  extent  of  the  litigation  as  well  as  the  amount  in  controversy,  is  an 
important  factor  in  determining  the  proper  attorney's  fee  to  be  awarded. 
It  must  be  a  "  reasonable  fee "  considering  all  the  elements  in  the  case 
affecting  the  proper  amount  of  attorney's  compensation. —  Missouri,  F. 
8.  &  G.  B.  Go.  V.  Shirley,  20  Kan.  660. 

A  statute  allowing  attorney's  fees  to  the  plaintiff  upon  recovery  in 
certain  actions  against  railroads,  is  unconstitutional  as  making  unjust  dis- 
criminations between  classes  of  suitors  and  denying  the  railroads  the 
equal  protection  of  the  law. —  Wilder  v.  Ch.  .&  W.  M.  B.  Co.,  70  Mich. 
382,  38  N.  W.  289;  Schut  v.  Gh.  &  W.  M.  B.  Co.,  70  Mich.  433,  38 
N.  W.  291. 

An  Illinois  statute  provided  that,  "  whenever  an  appeal  shall  be  taken 
from  the  judgment  of  any  court,  in  an  action  for  damages,  brought  by 
any  citizen  of  this  state  against  any  corporation,  a  reasonable  attorney's 
fee  for  the  appellee  shall  be  assessed  by  the  court  or  justice  of  the  peace, 
as  the  case  may  be,  to  the  appellate  court,  and  upon  affirmance  of  the 
judgment,  a  judgment  for  the  amount  so  assessed  shall  be  rendered  in 
favor  of  the  appellee  and  against  the  appellant,"  etc. —  Held,  that  this 
provision  is  unconstitutional  as  denying  to  the  corporations  the  equal 
protection  of  the  law. — Chicago,  St.  L.  &  N.  0.  B.  Go.  v.  Moss  <&  Co., 
60  Miss.  641. 
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[4]    Statutes  allowing  recovery  of  punitive  damages. 

A  statute  of  Iowa,  providing  that  a  railway  which  fails  to  fence  its 
road  against  live  stock  shall  be  liable  for  double  the  value  of  stock  killed 
or  damages  caused  thereto,  by  reason  of  its  failure  to  so  fence,  is  not 
denying  to  the  company  the  equal  protection  of  the  law  in  violation  of 
IT.  S.  Constitution,  14  Amendment. —  Minneapolis  &  St.  L.  B.  Co.  v. 
Bechwith,  129  U.  S.  26,  9  Sup.  Ct.  E.  (U.  S.)  207. 

A  statute  giving  to  anyone  who  is  charged  excessive  fares  by  a  railroad 
company  the  right  to  recover  the  excess  and  $50  in  addition  is  penal. — 
Fisher  V.  N.  Y.  G.  &  E.  R.  B.  Co.,  46  N.  Y.  644. 

A  statute  making  certain  acts  unlawful  on  the  part  of  a  common  car- 
rier and  permitting  a  person  injured  by  a  violation  thereof  to  recover 
treble  the  injuries  sustained  has  for  its  purpose  punishment,  not  in- 
demnity.— Langdon  v.  N.  Y.  L.  E.  &  W.  B.  Co..  58  Hun  (N.  Y.),  122, 
11  N.  Y.  Supp.  514,  affg.  9  N.  Y.  Supp.  245. 

An  act  allowing  double  damages  to  plaintiffs  recovering  in  a  certain 
class  of  actions  against  railroads,  in  so  far  as  it  gives  additional  dam- 
ages, is  punitory,  and  vests  no  right  in  an  injured  party  which  the  leg- 
islature cannot,  before  judgment,  take  away  by  repeal  or  amendment. — 
Bay  City  &  8.  B.  Co.  v.  Austin,  21  Mich.  390. 

A  statute  allowing  recovery  of  more  than  the  value  of  the  property 
is  not  penal  but  remedial,  the  object  being  not  so  much  the  punishment  of 
defendant  as  the  indemnification  of  plaintiff. — Aylsworth  v.  Curtis,  19 
E.  I.  517,  34  Atl.  1109. 

[5]    Effect   of   receivership   on  right   of  action. 

An  action  under  a  statute  requiring  a  railroad  to  fence  its  right  of 
way,  etc.,  will  lie,  even  though  the  road  is  in  the  hands  of  a  federal  re- 
ceiver.— Ohio  &  M.  B.  Co.  V.  Bussell,  115  111.  52,  3  N.  E.  561. 

[G]    liimitation  of  action. 

The  Interstate  Commerce  Act  prescribing  no  limitation  of  time  within 
which  actions  thereunder  must  be  brought,  such  actions  must  be  gov- 
erned, as  to  limitation,  by  the  statutes  of  the  state  wherein  they  are 
brought. —  Batican  v.  Terminal  B.  Assn.,  114  Fed.  666. 

An  act  allowing  an  attorney's  fee  to  be  taxed  as  part  of  the  costs,  in 
adilition  to  treble  damages,  is  penal,  not  compensatory,  and  hence  is 
governed  by  limitations  on  statutory  penalties. —  Baker  Wire  Co.  v.  Ch. 
&  N.  W.  B.  Co.,  106  Iowa,  239,  76  N.  W.  665. 

[7]    Pleadings. 

In  an  action  by  a  shipper  against  a  carrier  for  violations  of  the  Interst. 
Com.  Act,  §  2,  the  petition  to  recover  is  sufficient  if  it  states  facts  which 
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show  the  circumstances  and  conditions  under  which  the  railroad  had 
charged  plaintiff  a  specified  rate  for  transportation,  and  alleges  in  the 
language  of  the  Act  that  for  like  services,  under  substantially  similar 
circumstances  and  conditions,  the  defendant  had  charged  another  a  less 
rate,  without  alleging  facts  which  show  the  services  to  be  alike,  or  ren- 
dered under  substantially  similar  circumstances  and  conditions,  or  that 
plaintiff  was  charged  more  than  the  schedule  rate. —  Kinnavey  v.  Ter- 
minal R.  Assn.,  81  Fed.  802. 

In  an  action  by  a  shipper  against  a  carrier  under  Interst.  Com.  Act, 
§  2,  the  petition  to  recover  was  held  insufficient  where  it  failed  to  allege 
either  that  the  carrier  had  no  published  schedule  of  rates,  or  that  it 
charged  plaintiff  in  excess  of  rates  fixed  thereby,  for  the  schedule  estab- 
lished, filed  and  published  by  the  carrier  pursuant  to  law  is  prima  facie 
the  criterion  of  the  reasonableness  of  a  rate  complained  of. —  Kinnavey 
V.  Terminal  R.  Assn.,  81  Fed.  802. 

A  declaration  under  a  penal  statute  creating  an  offense  known  to  the 
common  law,  and  giving  an  action,  should  in  some  way  show  a  violation 
of  the  statute,  but  it  is  not  necessary  to  allege  an  offense  in  the  terms  of 
the  statute.— People  v.  Bartow,  6  Cow.  (N.  Y.)  290. 

To  enable  a  shipper  to  recover  against  a  railroad  company  under  a 
statute,  where  the  railroad  would  not  otherwise  be  liable,  the  liability 
must  in  the  complaint  be  averred  to  be  under  the  statute. —  Hempstead  v. 
N.  Y.  C.  R.  Co.,  28  Barb.  (N.  T.)  485. 

[8]    Trial. 

Where  plaintiff  has  jumbled  together  a  cause  of  action  at  common  law 
and  one  under  the  transportation  act,  he  cannot,  under  the)  South  Caro- 
lina Code  of  Civil  Procedure,  be  compelled  to  elect  upon  which  he  will 
go  to  iTial.— Rountree  v.  Atlantic  C.  L.  R.  Co.,  73  S.  C.  268,  53  S.  E. 
424. 


ARTICLE  III. 


Provisions  Relating  to  tlie  Poxrers  of  the  Commis- 
sions in  Respect  to  Common  Carriers,  Railroads 
and  Street  Railroads. 

Section  45.  General  powers  and  duties  of  commissions  in  respect  to  common 
carriers,  railroads   and  street  railroads. 

46.  Reports   of    common   carriers,    railroad    corporations    and   street 

railroad   corporations. 

47.  Investigation  of  accidents. 

48.  Investigations  by  commission. 
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Section  49.  Rates  and  service  to  be  fixed  by  the  commissions. 

50.  Power  of  commissions  to  order  repairs  or  changes. 

51.  Power    of    commissions    to    order    changes    in    time    schedules^ 

running  of  additional  ears  and  trains. 

52.  Uniform   system   of   accounts ;   access  to  accounts,  et  cetera  * ; 

forfeitures. 

53.  Franchises  and  privileges. 

54.  Transfer  of  franchises  or  stocks. 

55.  Approval  of  issues  of  stock,  bonds  and  other  forms  of  indebted- 

ness. 

56.  Forfeiture;  penalties. 

57.  Summary  proceedings. 

58.)Penalties   for   other   than    common   carriers. 

59.  Action  to  recover  jjenalties  or  forfeitures. 

60.  Duties  of  commissions  as  to  interstate  traffic. 

§  45.  General  poivers  and  duties  of  commissions 
in  respect  to  common  carriers,  railroads  and  street 
railroads;  f [power  to  administer  oaths;  poiver  to 
recommend  new  legislation].—  !.  Each  conunission  and 
each  commissioner  shall  have  power  and  authority  to  administer 
oaths,  in  all  parts  of  the  state,  to  witnesses  summoned  to  testify  in 
any  inquiry,  investigation,  hearing  or  proceeding}  and  also  to  ad- 
minister oaths  in  all  parts  of  the  state  whenever  the  exercise  of 
such  power  is  incidentally  necessary  or  proper  to  enable  the  com- 
mission or  a  commissioner  to  perform  a  duty  or  to  exercise  a  power. 

2.  Each  commission  shall  have  the  general  supervision  of  all 
common  carriers,  railroads,  street  railroads,  railroad  corporations 
and  street  railroad  corporations  within  its  jurisdiction  as  herein- 
hefore  defined,  and  shall  have  power  to  and  shall  examine  the 
same  and  keep  informed  as  to  their  general  condition,  their 
capitalization,  their  franchises  and  the  manner  in  which  their 
lines,  owned,  leased,  controlled  or  operated,  are  managed,  con- 
ducted and  operated,  not  only  with  respect  to  the  adequacy,  security 
and  accommodation  afforded  by  their  service,  but  also  with  respect 
to  their  compliance  with  all  provisions  of  law,  orders  of  the  com- 
mission and  charter  requirements. 

3.  Each  commission  and  each  commissioner  shall  have  power 
to  examine  all  books,  contracts,  records,  documents  and  papers 
of  any  person  or  corporation  subject  to  its  supervision,  and  by 
subpoena  duces  tecum  to  compel  production  thereof .  In  lieu 
of  requiring  production  of  originals  by  subpoena  duces  tecum,  the 


*  Headnote  of  section  as  enacted  (post,  §  52)  has  the  abbreviation  "  etc."  instead  of 
KTords  *'  et  cetera." 
tWords  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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commission  or  any  commissioner  may  require  sworn  copies  of  any 
such  books,  records,  contracts,  documents  and  papers  or  parts  thereof 
to  be  filed  with  it. 

4.  Either  commission  shall  conduct  a  hearing  and  take  testi- 
mony as  to  the  advisability  of  any  proposed  change  of  law  re- 
lating to  any  common  carrier,  railroad  corporation  or  street  rail- 
road corporation,  if  requested  to  do  so  by  the  legislature,  by  the 
senate  or  assembly  committee  on  railroads,  or  by  the  governor, 
and  may  conduct  such  a  hearing,  when  requested  to  do  so,  by  any 
person  or  corporation,  and  shall  report  its  conclusions  to  the  officer, 
body,  person  or  corporation  at  whose  request  the  hearing  was  held. 
The  commission  may  also  recommend  the  enactment  of  such  legisla- 
tion, with  respect  to  any  matter  within  its  jurisdiction,  as  it  deems 
wise  or  necessary  in  the  public  interest,  and  may  draft  or  cause  to 
be  drafted  such  bills  or  acts  as  it  may  deem  necessary  or  proper 
to  enact  into  law  the  legislation  recommended  by  it. 


General  powers  of  former  Board  of  Railroad  Commissioners, —  see 
N.  Y.  E.  E.  L.,  §  157. 

Each  Commission  shall  possess  all  powers  necessary  or  proper  to  enahh 
it  to  carry  out  the  purposes  of  this  Act, —  see  ante,  §  4. 

Power  of  Commission  to  conduct  investigations, —  see  also  ante,  §  11. 

Proceedings  of  Commission  deemed  public  records, —  see  ante,  §   16. 

Power  of  Commission  to  subpoena  witnesses,  take  testimony  and  ad- 
minister oaths, —  see  also  ante,  §§  19,  20,  post,  §  66,  subd.  1. 

Power  of  Commission  to  examine  or  compel  production  of  books,  papers, 
etc.,— see  also  ante,  §§  19,  20,  post,  §§  55,  66,  subd.  9,  §  69. 

Investigations  by  the  Commission,  generally, —  see  ante,  §  20,  post, 
§§  47,  48,  66,  71,  72. 

Power  of  Commission  to  require  special  reports  and  information  to  be 
furnished  by  carrier, —  see  post,  §  46. 

Access  of  Commission  to  accounts,  records,  etc.,  kept  by  corporations 
subject  to  this  Act, —  see  also  post,  §§  52,  66,  subd.  9. 

Power  of  Commission  to  hold  investigations  to  determine  whether  to 
approve  issuance  of  stocks,  bonds,  and  other  forms  of  indebted- 
ness,—  see  post,  §  55. 

Parallel  provisions  as  to  power  of  Commissions  over  gas  and  electrical 
corporations, —  see  post,  §  66,  subd.  5. 

General  power  of  the  state  to  regulate  property  devoted  to  public  use, 
—  see  ante,  §  1,  notes  [l]-[22]. 
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General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Where  hearings  will  he  held, — see  ante,  §  19,  note  [1]. 
Compelling  production  of  hooks  and  papers, —  see  ante,   §  19,  notes 

[3]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Commission  not  bound  hy  technical  rules  of  procedure, —  see  ante,  §  20, 

note   [1]. 
Powers  of  former  Board  of  Rapid  Transit  Railroad  Commissioners. — 

see  post,  §  83,  note  [2]. 


In  the  course  of  an  investigation  by  tlie  Interstate  Commerce  Com- 
mission, subjects  beyond  the  range  of  congressional  regulation  may  be 
inquired  into  if  auch  inquiry  is  necessary  to  a  full  comprehension  of 
subjects  concerning  which  Congress  has  power  to  legislate.— Zn^ersioie 
Commerce  Commission  v.  Harriman,  157  Fed.  432. 

Where  one  railroad  company  purchases  large  blocks  of  the  stock  of 
other  railroad  corporations,  such  acquisition  is  a  matter  which  the 
Interstate  Commerce  Commission  may  investigate  to  determine  whether 
the  acts  in  question  tend  to  defeat  the  purposes  of  the  Interstate  Com- 
merce Act. —  Interstate  Commerce  Commission,  v.  Harriman,  157 
Fed.  432. 

The  Interstate  Commerce  Commission  will,  in  its  discretion,  make  an 
investigation  into  abuses  which  it  concededly  has  no  power  to  correct, 
to  the  end  that  the  need  for  remedial  legislation  may  be  demonstrated 
and  emphasized. —  Matter  of  Alleged  Unlawful  Discrimination,  11  Inters. 
Com.  E.  587. 

The  Interstate  Commerce  Commission  will  recommend  an  adjustment 
of  rates  which  seems  the  most  fair  to  it,  after  investigation,  even  though 
it  has  not  power  to  order  such  adjustment. —  Charlotte  Assn.  v.  So.  B. 
Co.,  11  Inters.  Com.  E.  108. 

The  Interstate  Commerce  Commission  will,  when  it  seems  of  public 
advantage,  iD,vestigate  and  make  a  public  statement  as  to  a  situation,  even 
though  it  has  no  power  to  remedy  the  abuses  or  do  more  than  advise  and 
suggest  modes  of  adjustment. —  The  Canadian  Pac.  Pass.  Differentials, 
8  Inters.  Com.  E.  71. 

Even  though  the  carriers  have  it  in  their  power  to  evade  a  corrective 
order  of  the  Interstate  Commerce  Commission,  it  is  the  duty  of  the  latter 
to  condemn  the  rates,  etc.,  foiind  unreasonable  and  to  indicate  the  basis 
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on  which  they  should  be  readjusted. —  Chamber  of  Commerce  v.  Ch.  M. 
&  P.  B.  Co.,  7  Inters.  Com.  E.  481. 

The  function  performed  by  a  commission  in  undertaking  an  investi- 
gation, where  directed  to  make  investigations  and  make  an  annual 
report  for  transmission  to  the  legislature,  is  strictly  analogous  to  that 
of  a  legislative  committee  of  inquiry  or  investigation. —  People  ex  rel. 
Bender  v.  Millihen,  185  N.  Y.  35,  17  N.  E.  8Y2. 

A  writ  of  prohibition  will  not  lie  to  restrain  an  inveatigation  by  an 
administrative  commission. —  People  ex  rel.  Bender  v.  Millihen,  185 
N.  Y.  35,  77  N.  E.  872. 

A  witness  on  an  examination  before  a  legislative  committee  has  no 
right  to  be  attended  by  counsel. —  People  ex  rel.  McDonald  v.  Keeler, 
99  K  Y.  463,  2  N.  E.  615. 

"  It  is  understood  that  under  the  present  Public  Service  Commission 
Law  the  Commission  has  the  right  to  issue  certain  orders,  which  orders 
may  or  may  not  be  obeyed  by  the  parties  to  whom  they  are  issued. 
In  the  event  of  disobedience  it  then  becomes  the  duty  of  the  Commis- 
sion to  take  the  necessary  steps  judicially  to  compel  obedience  to  such 
orders.  Provision  has  been  made  by  the  law  for  the  conduct  of  all 
investigations  which  may  result  in  an  order,  in  such  manner  as  to  afiord 
the  parties  in  interest  all  of  the  advantages  of  a  hearing;  that  is,  all 
of  his  rights,  as  I  understand  it,  which  they  would  have  before  any 
judicial  tribunal  in  respect  either  of  cross-examining  witnesses  or  of 
calling  witnesses  in  their  own  behalf,  of  justifying  themselves  in 
refusing  to  obey  or  in  asking  for  modifications  of  the  order.  This  par- 
ticular investigation,  [of  the  Interborough-Metropolitan  Co.  and  the 
Brooklyn  Eapid  Transit  Co.]  however,  is,  as  I  understand  it,  not  of 
that  class,  but  is  made  under  the  general  terms  of  the  statute  for  the 
purpose  of  enabling  the  Commission  to  inform  itself,  and  in  all  respects 
familiarize  itself  with  the  actual  status  quo,  that  is  to  say,  with  the 
problem  with  which  it  has  to  deal,  and  to  that  end  not  only  to  call 
witnesses  with  regard  to  the  physical  condition  and  operation  of  the 
railroad  properties,  but  to  call  witnesses  with  regard  to  the  financial 
condition  of  the  several  corporations,  either  lessor  or  lessee,  and  also 
to  send  an  accountant  or  accountants,  counsel  or  counsels  in  to  the 
offices  of  the  several  companies  for  the  purpose  of  making  a  thorough 
investigation  and  examination  of  the  books  of  the  companies."  —  Ex- 
tract from  opening  address  of  William  M.  Ivins,  special  counsel  to  the 
N.  Y.  Public  Service  Commission  for  the  First  District  to  conduct  the 
investigation  of  the  Interborough-Metropolitan  Co.  and  the  Brooklyn 
Eapid  Transit  Co. 
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§  46.  Reports  of  common  carriers,  railroad  cor- 
porations and  street  railroad  corporations;  '^^  [for- 
feiture fur  failure  to  file  reports  as  required;  xfrith. 
vrhich  commission  reports  should  be  filed]. —  Each 
commission  shall  prescribe  the  form  of  the  annual  reports  required 
under  this  act  to  be  made  by  common  carriers,  railroad  and  street 
railroad  corporations,  and  may  from  time  to  time  make  such  changes 
therein  and  additions  thereto  as  it  may  deem  proper;  provided,  how- 
ever, that  if  any  such  changes  or  additions  require  any  altera- 
tion in  the  method  or  form  of  keeping  the  accounts  of  such  cor- 
porations, the  commission  shall  give  to  them  at  least  six  months' 
notice  before  the  expiration  of  any  fiscal  year  of  any  such  changes 
or  additions,  and  on  or  before  June  thirtieth,  in  each  year,  shall 
furnish  a  blank  form  for  such  report.  The  contents  of  such  report 
and  the  form  thereof  shall  conform  as  near  as  may  be  to  that  re- 
quired of  common  caiiiers  under  the  provisions  of  the  act  of  con- 
gress, entitled  "An  act  to  regulate  commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  the  act  amendatory 
thereof  approved  June  twenty-ninth,  nineteen  hundred  and  six, 
and  other  amendments  thereto.  The  commission  may  require  such 
report  to  contain  information  in  relation  to  rates  or  regulations 
concerning  fares  or  freights,  agreements  or  contracts  affecting  the 
same,  so  far  as  such  rates  or  regulations  pertain  to  transportation 
within  the  state.  When  the  report  of  any  such  corporation  is  de- 
fective, or  believed  to  be  erroneous,  the  commission  shall  notify 
the  corporation  to  amend  the  same  within  thirty  days.  The  origi- 
nals of  the  reports,  subscribed  and  sworn  to  as  prescribed  by  law, 
shall  be  preserved  in  the  office  of  the  commission.  The  commission 
may  also  require  such  corporations  to  file  monthly  reports  of  earn- 
ings and  expenses  within  a  specified  time.  The  commission  may 
require  of  all  such  corporations  specific  answers  to  questions  upon 
which  the  commission  may  need  information.  The  annual  report 
required  to  be  filed  by  a  common  carrier,  railroad  or  street  railroad 
corporation  shall  be  so  filed  on  or  before  the  thirtieth  day  of  Sep- 
tember in  each  year.  The  commission  may  extend  the  time  for 
making  and  filing  such  report  for  a  period  not  exceeding  sixty  days. 
If  such  corporation  shall  fail  to  make  and  file  the  annual  report 
within  the  time  above  specified,  or  within  the  time  as  extended 
by  the  commission,  or  shall  fail  to  make  specific  answer  to  any  ques- 
tion, or  shall  fail  to  make  the  monthly  reports  when  required  by 
the  commission  as  herein  provided,  within  thirty  days  from  the 

*  Words  in  brakets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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time  when  it  is  required  to  make  and  file  any  such  report  or  answer, 
such  corporation  shall  forfeit  to  the  state  the  sum  of  one  hundred 
dollars  for  each  and  every  day  it  shall  continue  to  be  in  default 
with  respect  to  such  report  or  answer.  Such  forfeiture  shall  be 
recovered  in  an  action  brought  by  the  commission  in  the  name  of 
the  people  of  the  state  of  New  York.  The  amount  recovered  in  any 
such  action  shall  be  paid  into  the  state  treasury  and  credited  to 
the  general  fund.  Any  railroad  corporation  operating  a  line  partly 
within  the  second  district  and  partly  within  the  first  district  shall 
report  to  the  commission  of  the  second  district;  but  the  commission 
of  the  first  district  may,  upon  reasonable  notice,  require  a  special 
report  from  such  railroad  corporation.  Any  street  railroad  corpora- 
tion operating  a  line  partly  within  the  first  district  and  partly 
within  the  second  district  shall  report  to  the  commission  of  the 
first  district;  but  the  commission  of  the  second  district  may,  upon 
reasonable  notice,  require  a  special  report  from  such  street  railroad 
corporation. 


Reports    hy    carriers    to     Interstate    Commerce    Commission, —  see 

Interst.  Com.  Act,  §  20,  post,  Appendix  B. 
Reports  of  carriers  to  former  Board  of  Railroad  Commissioners, — 

see  K  Y.  E.  E.  L.,  §§  57,  158. 
As  to  territorial  jiirisdiction  of  Commissions  of  the  first  and  second 

districts,  generally, —  see  ante,  §  5. 
Power   of   Commission   to   establish   a   uniform   system   of  accounts 

and  prescribe  the  manner  in  which  such  accounts  shall  be  kept, — 

see  post,  §  52. 
Actions  to  recover  forfeitures  for  failure  to  file  annual  reports, —  see 

post,  §  59, 
Annual  and  special  reports  by  gas  and  electrical  corporations, —  see 

post,  §  66,  STibd.  6. 
General  power  of  the  state  to  regulate  property  devoted  to  public  use, 

—  see  ante,  §   1,  notes  [l]-[22]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General    rules    of    statutory    construction, —  see    ante,    §    1,    notes 

[23]-[40]. 
Purpose  of  regulative  acts, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What    constitutes    a    railroad    or    street    railroad, —  see    ant«,    §    2, 

note  [8]. 
Effect  of  receivership  on  poiver  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  commission, —  see  ante,  §  4,  note  [5]. 


456  Public  Service  Commissions  Law.  [§  46. 

Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Commission  not  bound  by  technical  rules  of  procedure, —  see  ante, 

§  20,  note  [1]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 
Whether  requiring  interstate  carriers  to  file  reports  is  a  regulation 

of  interstate  commerce j — see  ante,  §  25,  note  [16]. 


The  report  of  a  railroad  to  the  state  commission  is  competent  evi- 
dence against  such  railroad. —  Seaboard  Air  L.  E.  Co.  v.  Florida,  203 
U.  S.  261,  2Y  Sup.  Ct.  R.  (U.  S.)  109,  affg.  s.  c.  48  Fla.  129,  37  So. 
314,  and  48  Fla.  150,  37  So.  658. 

It  may  well  be  doubted  whether  a  railroad  company  can  rely,  as 
evidence  in  its  own  behalf,  upon  a  report  made  and  filed  by  it. —  Sea- 
board Air  L.  R.  Co.  v.  Florida,  203  U.  S.  261,  27  Sup.  Ct.  E.  (TJ.  S.) 
109,  affg.  s.  c.  48  Fla.  129,  37  So  314,  and  48  Fla.  150,  37  So.  658. 

Where  a  railroad  has  rendered  a  report  to  a  commissioner  of  rail- 
roads as  to  its  net  and  gross  receipts  from  intra-state  commerce,  and 
the  commissioner  has  ordered  the  company  to  put  into  effect  a  schedule 
of  rates  based  on  such  report,  the  burden  is  on  the  company  of  show- 
ing that  such  report  erred  in  purporting  to  include  only  intra-state 
traffic,  but  did  in  fact  include  interstate  traffic,  and  hence  was  not  a  proper 
basis  of  computation. —  Commissioner  of  Railroads  v.  Wabash  R.  Co., 
123  Mich.  669,  82  K  W.  526;  affd.  126  Mich.  113,  85  N.  W.  466. 

An  act  requiring  railroad  corporations  to  file  reports  and  certain 
information  with  the  state  railroad  commission  will  not  be  construed 
not  to  apply  to  foreign  corporations  or  interstate  corporations  doing 
business  in  the  state.  Such  a  requirement  is  not  a  regulation  of 
interstate  commerce,  and  is  within  the  power  of  the  state,  even  though 
Congress  has  made  similar  requirements  as  to  interstate  carriers. — 
People  v.  Ch.  I.  &  L.  R.  Co.,  223  111.  581,  79  N.  E.  144. 

A  state  may  require  a  railroad  to  make  quarterly  returns  of  its 
receipts  and  expenditures,  to  a  commission,  and  make  false  swearing  in 
any  such  returns  perjury. —  Stone  v.  Yazoo  ^  M.  Y.  R.  Co.,  62  Miss. 
607. 

A  private  relator  cannot  use  the  name  of  the  state  in  a  suit  to 
enforce  the  statutory  penalties  against  a  railroad  for  refusing  to  file  a 
report,  as  required  by  law. —  State  ex  rel.  Hodge  v.  Marietta  &  N.  G. 
B.  Co.,  108  N.  C.  24,  12  S.  E.  1041. 
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§  47.  Investigation  of  accidents;  ="  [notice  of  hap- 
pening of  accidents].— Each  commission  shall  investigate 
the  cause  of  all  accidents  on  any  railroad  or  street  railroad  within 
its  district  which  result  in  loss  of  life  or  injury  to  persons  or  prop- 
erty, and  which  in  its  judgment  shall  require  investigation.  Every 
common  carrier,  railroad  corporation  and  street  railroad  corporation 
is  herehy  required  to  g^ive  immediate  notice  to  the  commission  of 
every  accident  happening  upon  any  line  of  railroad  or  street  rail- 
road owned,  operated,  controlled  or  leased  by  it,  within  the  terri- 
tory over  which  such  commission  has  jurisdiction  in  such  manner 
as  the  commission  may  direct.  Such  notice  shall  not  be  admitted 
as  evidence  or  used  for  any  purpose  against  such  common  carrier, 
railroad  corporation  or  street  railroad  corporation  giving  such  notice 
in  any  suit  or  action  for  damages  growing  out  of  any  matter  men- 
tioned in  said  notice. 


Reports  to  Interstate  Commerce  Commission  as  to  accidents, —  see 
Interst.  Com.  Act,  §  20,  post.  Appendix  B. 

Investigation  of  accidents  hy  former  Board  of  Railroad  Commission- 
ers,—see  N.  Y.  E.  E.  L.,  §  159. 

All  documents  in  the  possession  of  each  Commission  public  records, 
see  ante,  §  16. 

Actions  hy  aggrieved  persons  for  loss  or  damage  caused  hy  failure 
to  comply  with  provisions  of  this  Act, —  see  ante,  §  40. 

Power  of  Commission  to  prescribe  form  of  special  reports  hy  car- 
riers,—  see  ante,  §  46. 

Power  of  Commission  to  order  safe  regulations,  appliances,  etc.,  gen- 
erally,—  see  post,  §  49. 

Power  of  Commission  to  order  repairs  or  changes  in  trades,  motive 
power,  etc.,  to  promote  the  security  of  service, —  see  post,  §  50. 

Investigations  hy  Commission  generally, —  see  ante,  §  45,  subdiv. 
2;  post,  §  48. 

General  power  of  the  state  to  regulate  property  devoted  to  public 
use, —  see  ante,  §  1,  notes  [l]-[22]. 

Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes 
[23]-[40]. 

Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 

What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,, 
note  [8]. 

Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 

Effect  of  vacancies  on  power  of  commission, —  see  ante,  §  4,  note  [5]. 


Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Where  hearings  will  he  held, —  see  ante,  §  19,  note  [1]. 
Compelling  production  of  books  and  papers, —  see  ante,  §  19,  notes 

_[3]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Commission  not   hound  hy  technical  rules  of  procedure, —  see  ante, 

§  20,  note  [1]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes   [2]-[9]. 


An  "  accident "  is  an  event  that  takes  place  without  one's  fore- 
sight or  expectation,  resulting  in  injury  to  person  or  property. —  Su- 
preme Council  V.  Garigus,  104  Ind.  133,  3  N.  E.  818. 

A  state  may  require  a  railroad  to  give  notice  to  a  commission  of 
any  accident  to  a  train,  etc.,  attended  with  serious  injury  to  any  person. 
—  Stone  V.  Yazoo  &  M.  V.  R.  Co.,  62  Miss.  607. 

One  section  of  a  Vermont  statute  authorized  the  Board  of  Rail- 
road Commissioners  to  investigate  the  causes  of  accidents,  and  an- 
other authorized  issuance  of  orders  as  to  changes  to  facilitate  public 
safety,  etc.  The  Board  gave  notice  to  a  railroad  of  its  intention  to 
investigate,  under  the  first  section  but  not  of  its  intent  to  consider 
issuing  orders  under  the  second  section. — Held,  that  an  order  issued  at  a 
hearing  pursuant  to  such  notice  is  void. —  In  re  Rutland  R.  Co.,  79  Vt. 
53,  64  Atl.  233. 

The  word  "  accident "  includes  the  result  of  human  fault  held  to  be 
actionable  negligence.  It  is  not  used,  ordinarily,  as  synonymous  with 
"  mere  accident "  or  "  purely  accidental,"  or  any  similar  term,  but  the 
opposite  thereof.— f7ZZm an  v.  Ch.  &  N.  W.  R.  Co.,  112  Wis.  150,  88 
N.  W.  41,  56  L.  E.  A.  246. 


§  48.  Investigations  by  commission;  ^[procednre 
on  complaints;  making  of  orders].^!.  Each  commission 
may,  of  its  own  motion,  investigate  or  make  inquiry,  in  a  manner 
to  be  determined  by  it,  as  to  any  act  or  thing  done  or  omitted  to 
be  done  by  any  common  carrier,  railroad  corporation  or  street 
railroad  corporation,  subject  to  its  supervision,  and  the  commis- 
sion must  make  such  inquiry  ill  regard  to  any  act  or  thing  done 
or  omitted  to  be  done  by  any  such  common  carrier,  railroad  cor- 
poration or  street  railroad  corporation  in  violation  of  any  provision 
of  law  or  in  violation  of  any  order  of  the  commission. 

2.  Complaints  may  be  made  to  the  proper  commission  by  any 
person  or  corporation  aggrieved,  by  petition  or  complaint  in  writ- 


*Words  in  brackets  not  a  part  of  section  heading  as  enacted. — ^Ed. 
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ing  setting  forth  any  thing  or  act  done  or  omitted  to  be  done 
by  any  common  carrier,  railroad  corporation  or  street  railroad 
corporation  in  violation,  or  claimed  to  be  in  violation,  of  any 
provision  of  law  or  of  the  terms  and  conditions  of  its  franchise 
or  charter  or  of  any  order  of  the  commission.  Upon  the  presenta- 
tion of  such  a  complaint  the  commission  shall  cause  a  copy  thereof 
to  be  forwarded  to  the  person  or  corporation  complained  of,  ac- 
companied by  an  order,  directed  to  such  person  or  corporation, 
requiring  that  the  matters  complained  of  b«  satisfied,  or  that  the 
charges  be  answered  in  writing  within  a  time  to  be  specified  by 
the  commission.  If  the  person  or  corporation  complained  of  shall 
make  reparation  for  any  injury  alleged  and  shall  cease  to  commit, 
or  to  permit,  the  violation  of  law,  franchise  or  order  charged  in 
the  complaint,  and  shall  notify  the  commission  of  that  fact  before 
the  time  allowed  for  answer,  the  commission  need  take  no  further 
action  upon  the  charges.  K,  however,  the  charges  contained  in 
such  petition  be  not  thus  satisfied,  and  it  shall  appear  to  the  com- 
mission that  there  are  reasonable  grounds  therefor,  it  shall  in- 
vestigate such  charges  in  such  manner  and  by  such  means  as  it 
shall  deem  proper,  and  take  such  action  within  its  powers  as  the 
facts  justify. 

3.  Whenever  either  commission  shall  investigate  any  matter 
complained  of  by  any  person  or  corporation  aggrieved  by  any  act 
or  omission  of  a  common  carrier,  railroad  corporation  or  street 
railroad  corporation  under  this  section  it  shall  be  its  duty  to 
make  and  file  an  order  either  dismissing  the  petition  or  complaint 
or  directing  the  common  carrier,  railroad  corporation  or  street  rail- 
road corporation  complained  of  to  satisfy  the  cause  of  complaint 
in  whole  or  to  the  extent  which  the  commission  may  specify  and 
require. 


Parallel  provisions  of  Interstate  Commerce  Act, —  see  Interst.  Com. 
Act,  §§  12-14,  post.  Appendix  B. 

A  state  railroad  commission  may  act  as  complainant  before  the 
Interstate  Commerce  Commission, —  see  Interst.  Com.  Act,  §  13, 
post,  Appendix  B. 

Parallel  provisions  of  New  York  Bailroad  Law, —  see  N.  T.  E.  E.  L., 
§§  159-162. 

Territorial  jurisdiction  of  Commissions  for  the  receiving  of  com- 
plaints,— see  ante,  §  5. 

Service  and  effect  of  orders  made  hy  Commissions  after  investigations, 
—  see  ante,  §  23. 
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Actions  in  court  hy  persons  aggrieved  for  loss  or  damage  caused  hy 

violations  of  this  Act, —  see  ante,  §  40. 
Summary  proceedings  for  enforcement  of  orders  made  hy  Commis- 
sion after  investigations,- — see  post,  §§  57,  74. 
Actions  in  behalf  of  public  to  recover  penalties  and  forfeitures  for 

failure  to  comply  with  orders  of  the  Commissions  or  provisions 

of  this  Act, —  see  post,  §  59. 
Investigations  hy  Commission  as  to  gas  and  electrical  corporations, — 

see  post,  §§  66,  71,  72. 
General  power  of  the  state  to  regulate  property  devoted  to  puhlic  ttse, 

—  see  ante,  §  1,  notes  [l]-[22]. 
General  power  of  the  state  to  regulate  rates  and  charges, —  see  ante, 

§  1,  note  [2]. 
Power  of  the  state  to  regulate  carriers'  way  of  doing  husiness, —  see 

ante,  §  1,  note  [2]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General    rules    of    statutory    construction, — see    ante,     §    1,    notes 

[23]-[24]. 
Purpose  of  regulative  Acts, —  see  ante,  §  1,  note  [32]. 
Who  are  common  carriers, —  see  ante,  §  2,  noteg  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Commission  as  administrative  body, —  see  ante,  §  4,  note  [15]. 
Where  hearings  will  be  held, —  see  ante,  §  19,  note  [1]. 
Compelling  production  of  books  and  papers, —  see  ante,  §  19,  note 

_[3]-[6]. 
Punishment  of  witnesses'for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 
Rehearing  before  Commission, —  see  ante,  §  22,  notes  [l]-[3]. 
Proceedings  before  the  commission  where  violation  of  long  and  short 

haul  rule  is  alleged, —  see  ante,  §  36,  note  [19]. 
Investigation  of  accidents, —  see  ante,  §  47,  note. 


[1]    Poirer  and  duty  to  investigate. 

Power  of  commission  to  conduct  investigations  for  its  own  informa- 
tion,—  see  ante,  §  45  and  notes. 

Effect  of  vacancies  on  power  of  commission, —  see,  ante,  §  4, 
note  [5]. 

The  power  of  investigation  is  broader  than  the  power  of  legislation. 
—  Interstate  Commerce  Commission  v.  Harriman,  157  Fed.  432. 

The  Interstate  Commerce  Commission  has  power  to  conduct  original 
investigations  as  well  as  investigate  after  complaint  or  petition. —  Inter- 
state Com.  Commission  v.  Harriman,  157  Fed.  432. 
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The  Eailroad  Commission  of  Louisiana  was  by  the  constitution  of 
that  state  authorized  to  establish  "  reasonable  and  just  rates,  charges 
and  regulations  "  with  respect  to  the  public  service  corporations  subject 
to  its  jurisdiction. —  Held,  that  this  necessarily  implies  that  the  Com- 
mission make  full  investigation  into  the  facts  before  it  establishes  its 
rates,  charges  and  regulations. —  Cumberland  T.  &  T.  Co.  v.  R.  R. 
Comm.,  156  Fed.  823. 

A  carrier  defendant  is  entitled  to  have  its  defense  considered  in  the 
first  instance,  at  least,  by  the  Interstate  Commerce  Commission,  upon 
a  full  weighing  of  all  the  circumstances  and  conditions  on  which  "  a 
lawful  order  "  may  be  founded. — Irderst.  Com.  Commission  v.  So.  R.  Co., 
105  Fed.  703. 

The  Interstate  Commerce  Commission  is  not  a  court,  but  a  special 
tribunal  whose  duties,  though  largely  administrative,  are  sometimes 
semi  or  quasi  judicial.  It  is  required  to  investigate  and  report.  The 
law  creating  the  commission  does  not  mention  its  final  act  as  a  judgment. 
It  renders  no  judgment,  enters  no  decree.  The  rule  of  estoppel  of 
record,  at  all  times  technical  in  character,  cannot  be  invoked  against  a 
complainant. —  Toledo  Prod.  Exch.  &  E.  Kemhle  v.  L.  8.  &  M.  8.  R. 
Co.,  2  Inters.  Com.  E.  492,  569,  3  Inters.  Com.  E.  830,  5  I.  C.  C. 
E.  166. 

A  board  of  supervisors  vested  with  power  to  regulate  and  fix  water 
rates  charged  by  private  companies  must  make  a  proper  effort  to  pro- 
cure all  necessary  information  to  enable  it  to  act  fairly  and  intelli- 
gently. To  fix  the  rates  arbitrarily  without  investigation  may  defeat 
its  action. —  Spring  Valley  W.  W.  v.  San  Francisco,  28  Cal.  286,  22 
Pac.  910,  6  L.  E.  A.  756. 

A  state  may  authorize  a  commission  to  hear  and  determine  com- 
plaints as  to  the  manner  in  which  a  railroad  company  operates  its 
road,  respecting  any  matter  under  the  control,  of  such  commission. — 
Stone  V.  Yazoo  &  M.  V.  R.  Co.,  62  Miss.  607. 

Under  authority  vested  in  the  North  Carolina  Eailroad  Commission 
to  fix  rates,  etc.,  it  has  the  incidental  power  to  ascertain  by  investiga- 
tion, etc.,  what  particular  corporation  controls  or  operates  any  lines 
in  the  state,  so  that  it  may  know  against  whom  to  make  its  orders  and 
proceedings  to  enforce  such  orders  or  punish  violation. —  State  ex  rel. 
Board  of  R.  R.  Comrs.  v.  W.  U.  Tel  Co.,  113  K  C.  213,  18  S.  E.  389, 
22  L.  E.  A.  570. 

[2]    WIio  may  be  complainants. 

As  association  of  warehousemen  and  forwarders  may  be  complainants 
before  the  Interstate  Commerce  Commission,  though  they  do  not  ap- 
pear as  shippers  or  consignees. —  American  Warehousemen's  Assn.  v. 
III.  Cent.  R.  Co.,  7  Inters.  Com  E.  556. 
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A  live  stock  exchange  has  a  sufficient  interest  in  railroad  rates  to 
make  it  a  proper  complainant. —  Cattle  Raisers'  Assn.  v.  Fort  Worth 
&  D.  C.  R.  Co.,  7  Inters.  Com.  E.  513. 

A  voluntary  protective  association  is  entitled  to  be  a  complainant, 
whether  representing  its  own  members,  or  specially  authorized  to  rep- 
resent other  shippers,  or  assuming  in  addition  to  represent  shippers 
engaged  in  the  same  industry  on  the  route  of  the  defendant's  lines. — 
Milk  Prod.  P.  Assn.  v.  D.  L.  &  W.  R.  Co.,  7  Inters.  Com.  E.  92. 

A  voluntary  association  of  persons  engaged  in  a  commercial  enter- 
prise may  complain  to  the  Interstate  Commerce  Commission  of  vio- 
lations of  the  Interstate  Commerce  Act. —  Boston  &  A.  R.  Co.  v.  Boston 

6  L.  R.  Co.,  1  Inters.  Com.  E.  291,  400,  500,  1  I.  C.  C.  E.  158. 

[3]    Necessary  or  proper  defendants. 

Bringing  in  of  interested  parties  in  proceedings  for  enforcement  of 
statutes  relating  to  interstate  commerce, —  see  Elkins  Act,  §  2, 
post.  Appendix  B. 

Interested  parties  may  he  heard  without  being  made  parties  to  ad- 
judication,—  see  ante,   §   20,   [1]. 

The  initial  carrier  is  a  proper,  but  not  a  necessary,  party  defendant 
in  a  proceeding  as  to  the  legality  of  a  through  rate. —  Warren-Ehret 
Co.  v.  Cent.  R.  of  N.  J.,  8  Liters.  Com.  E.  598. 

Where  carriers  make  and  divide  a  joint  rate,  but  only  one  of  them 
is  responsible  for  the  terminal  charge  and  service  which  is  an  element 
fherein,  the  complaint  is  properly  directed  against  the  particular  car- 
rier and  charge. —  Cattle  Raisers'  Assn.  v.  Fort  Worth  &  T).  C.  R.  Co., 

7  Inters.  Com.  E.  513. 

Where  a  local  rate  is  complained  of,  but  such  local  rate  is  part  of  a 
through  rate,  and  it  is  in  that  relation  that  it  is  the  subject  of  con- 
troversy, the  complaint  should  be  made  against  the  through  rate,  and 
all  the  carriers  composing  the  through  lines  are  necessary  parties. — 
Chamher  of  Commerce  v.  Gt.  Northern  R.  Co.,  4  Inters.  Com.  E.  44, 
230,  5  I.  C.  C.  E.  571. 

A  complaint  as  to  classifications,  etc.,  cannot  properly  be  made 
against  a  classification  committee,  but  must  be  against  designated  car- 
riers as  such,  even  though  the  complaint  be  informal  rather  than 
formal. —  MacMillan  &  Co.  v.  Western  Class.  Committee,  3  Inters. 
Com.  E.  282,  4  I.  C.  C.  E.  276. 

Where  the  complaint  seeks  to  correct  the  classification  of  freight 
made  by  the  initial  carrier,  all  the  companies  over  whose  lines  the 
shipments  must  pass  are  proper,  but  not  necessary,  parties  defendant. — 
BurTburt  v.  L.  8.  &  M.  8.  B.  Co.,  2  Inters.  Com.  E.  15,  31,  81,  448, 
2  I.  C.  C.  E.  122. 
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In  a  proceeding  as  to  the  Teasonableness  of  through  rates,  all  the 
connecting  carriers  must  be  parties  defendant. —  Michigan  Gongr. 
Water  Go.  v.  Gh.  &  0.  T.  B.  Go.,  1  Inters.  Com.  E.  797,  2  Inters.  Com. 
E.  12,  428,  2  I.  C.  C.  R.  594. 

The  reasonableness  of  certain  rates  cannot  be  fairly  determined  in 
a  proceeding  to  which  some  of  the  roads  responsible  for  the  rates  are 
not  parties. —  New  Orleans  Cotton  Mxch.  v.  C.  N.  0.  &  T.  P.  R.  Co.,  1 
Inters.  Com.  E.  648,  2  Inters.  Com.  E.  289,  2  I.  C.  C.  E.  345. 

[4]    Who  should  he  permitted  to  intervene. 

Where  it  is  obvious  that  there  are  many  parties  as  vitally  interested 
as  is  the  complainant,  they  will  be  permitted  to  appear  on  the  taking 
of  testimony. —  Spartansburg  Bd.  of  Trade  v.  Richmond  &  D.  R.  Co., 
2  Inters.  Com.  E.  15,  193,  2  I.  C.  C.  E.  304. 

In  a  proceeding  before  a  state  railroad  commission,  or  in  court 
upon  an  order  of  the  commission,  as  to  the  rates  charged  by  a  carrier, 
another  carrier  not  a  party  to  the  proceeding,  though  indirectly  affected 
by  its  outcome,  cannot  formally  intervene,  as  a  matter  of  right.  The 
commission  and  the  court  should,  however,  be  liberal  in  hearing  evi- 
dence, and  in  their  discretion  may  hear  that  of  persons  not  parties 
and  only  indirectly  affected  by  the  result. —  Steenerson  v.  Ot.  Northern 
R.  Co.,  60  Minn.  461,  62  N.  W.  826. 

[5]    Service  of  complaint. 

While  service  of  a  complaint  upon  the  controlling  company  is  not 
a  legal  service  upon  the  subsidiary  company,  it  does  for  all  practical 
purposes  notify  the  latter  of  the  proceeding,  where  the  latter  company 
is  a  proper  but  not  a  necessary  party  to  the  proceeding. —  Mayor  of 
Wichita  v.  A.  T.  &  8.  F.  R.  Co.,  9  Inters.  Com.  E.  534. 

[6]    Effect  of  receivership  on  proceedings  hefore  commission. 

Effect  of  receivership  on  power  to  regulate  generally, —  see  ante,  §  2, 
note  [15]. 

Leave  of  court  need  not  be  obtained  before  the  beginning  of  a  pro- 
ceeding before  the  Interstate  Commerce  Commission  against  the  re- 
ceiver of  a  railroad. —  Evans  v.  U.  Pac.  R.  Co.,  6  Inters.  Com.  E.  520. 

Complaints  before  the  Interstate  Commerce  Commission  do  not  come 
within  the  rules  requiring  the  consent  of  the  court  appointing  a 
receiver  to  be  obtained  before  bringing  any  suit. —  Board  of  Trade  v. 
Ala.  Mid.  R.  Co.,  6  Inters.  Com.  E.  1. 

A  receivership  subsequent  to  complaint  should  not  interfere  with  the 
progress  of  a  proceeding  brought  merely  for  the  purpose  of  railway 
regulation. —  Railroad  Commission  of  Ga.  v.  Clyde  8s.  Co.,  4  Inters. 
Com.  E.  120,  5  I.  C.  C.  E.  324 
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During  the  conduct  of  an  investigation  by  the  N.  T.  Public  Service 
Commission  of  the  First  District,  touching  improvements  to  be  made  in 
the  property  and  in  the  methods  of  operation  of  the  rapid  transit 
railways  of  the  City  of  New  York,  federal  receivers  were  appointed 
for  one  of  these  railroads,  the  New  York  City  Railway.  Application 
was  made  to  the  court  by  the  receivers  for  instructions  as  to  whether 
they  should  appear  and  participate  in  the  investigation.  On  Sep- 
tember 30,  1907,  Judge  Lacombe  issued  a  memorandum  in  which  he 
directed  that  it  was  unnecessary  for  the  receivers  to  appear  and  that 
the  investigation  should  proceed  against  the  owners  and  former  oper- 
ators of  the  road.     [Ed.] 

[7]    Canaes  voluntarily  submitted. 

Even  though  an  investigation  by  the  Interstate  Commerce  Com- 
mission was  instituted  at  the  request  of  both  parties  to  the  contro- 
versy, whose  written  agreement  is  set  forth  in  the  findings,  the  Com- 
mission does  not  act  in  the  capacity  of  arbitrators.  In  fact  as  well 
as  form,  it  conducts  a  proceeding  in  accordance  with  the  regulating 
statute,  and  its  authority  or  duty  is  not  dependent  on  or  measured 
by  the  consent  of  either  party. —  In  the  Matter  of  Freight  Rates,  11 
Inters.  Com.  R.  180. 

Parties  may  voluntarily  submit  to  the  Interstate  Commerce  Com- 
mission a  given  traffic  situation,  with  a  request  that  it  determine, 
not  only  what  rates  would  be  lawful,  but  also  what  rates  would  be 
fair. —  In  the  Matter  of  Differential  Rates,  11  Inters.  Com.  R.  13. 

Where  a  case  is  voluntarily  submitted  by  the  parties,  and  the  facts 
deemed  material  to  the  question  presented  are  set  forth  in  the  papers 
submitted,  and  there  is  no  controversy  between  them  as  to  the  facts, 
the  Interstate  Commerce  Commission  will  treat  the  matter  as  a  case 
upon  complaint,  answer,  and  hearing  of  the  parties,  and  make  its 
order  accordingly. —  Roth  v.  Tex.  &  P.  R.  Co.,  9  Inters.  Com.  R.  602. 

[8]    Notice  reqnired. 

The  act  creating  the  N.  Y.  Board  of  Railroad  Commissioners  clothed 
it  with  judicial  powers  to  hear  and  determine  upon  notice,  questions 
arising  between  the  people  and  the  corporation. —  People  v.  N.  Y.,  L. 
E.  &  W.  R.  Co.,  104  N.  Y.  58,  rev.  40  Hun  (N.  Y.),  570. 

Proceedings  by  the  board  of  commissioners  of  the  metropolitan 
sanitary  district  of  New  York  are  in  sufficient  compliance  with  "due 
process  of  law"  if  they  are  upon  due  notice  to  the  persons  whose 
property  may  be  affected,  and  give  reasonable  opportunity  for  them 
and  their  witnesses  to  be  heard. —  Metropolitan  Board  of  Health  v. 
Eeister,  37  N.  Y.  661. 
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An  order  made  without  notice  to  the  railroad  of  an  intent  to  con- 
sider at  a  specified  hearing  the  issuance  of  such  an  order,  is  void. — 
In  re  Rutland  R.  Co..  79  Vt.  53,  64  Atl.  233. 

[9]    Pleadings. 

The  Interstate  Commerce  Commission  will  permit  the  amendment 
of  pleadings  on  the  application  of  either  party,  on  such  notice  as  the 
Commission  may  direct. —  Rice  v.  Cincinnati,  W.  &  B.  R.  Co.,  3 
Inters.  Com.  R.  841,  5  I.  C.  C.  R.  193. 

The  practice  of  the  Interstate  Commerce  Commission  is  not  to  pro- 
ceed with  any  complaint  until  it  is  put  in  such  form  that  other  car- 
riers, localities  and  dealers  may  have  an  opportunity  to  be  heard  and 
such  as  are  necessary  have  been  brought  in  as  parties. — McMillan  & 
Co.  v.  Western  Class.  Committee,  3  Inters.  Com.  R.  282,  4  I.  0.  C.  R. 
276. 

A  complaint  and  answer  are  sufficient  to  indicate  the  substantial 
controversy,  and  a  replication  to  an  answer  ia  neither  required  nor 
allowed. —  Oregon  8.  L.  R.  Co.  v.  No.  Pac.  R.  Co.,  2  Inters.  Com.  R. 
572,  639,  3  I.  C.  C.  R.  264. 

A  complaint  which  does  not  allege  that  the  articles  were  delivered 
for  interstate  transportation  is  insufficient  to  charge  violations  of  the 
Interstate  Commerce  Act,  but  dismissal  should  be  without  prejudice. — ■ 
White  V.  Mich.  Cent.  R.  Co.,  2  Inters.  Com.  R.  551,  641,  3  I.  C.  C. 
R.   281. 

The  Interstate  Commerce  Commission  will  not  permit  an  amend- 
ment to  a  complaint  which  substitutes  for  the  original  cause  some- 
thing new  and  different.  Such  a  new  case  should  be  presented  by  a 
new  complaint. —  Riddle  Co.  v.  B.  &  0.  R.  Co.,  1  Inters.  Com.  R.  701, 
1  I.  C.  C.  R.  372. 

An  amendment  of  a  complaint  will  not  be  granted  to  bring  in  mat- 
ters which  could  be  proved  under  the  original  complaint. —  Delaware 
Grange  v.  N.  Y.  P.  &  N.  R.  Co.,  1  Inters.  Com.  R.  649,  2  Inters.  Com. 
R.  187,  799,  2  I.  C.  C.  R.  309. 

A  complaint  to  the  Board  of  Railroad  Commissioners  of  Iowa, 
which,  in  substance,  states  merely  that  the  complainant  is  an  asso- 
ciation "having  in  view  the  shipment  of  coal,"  etc.,  over  the  railroad 
complained  of;  that  it  applied  for  room  on  the  railroad's  sidetracks 
for  the  erection  of  a  coal  shed  for  its  use  in  shipping  coal,  which  ap- 
plication was  rejected,  is  not  sufficient  for  the  Board  to  base  an  order 
founded  on  the  theory  that  the  railroad  discriminated  against  the 
complainant,  as  there  is  no  showing  that  the  complainants  were,  or 
intended  to  be,  shippers,  nor  that  the  railroad  had  ground  for  the 
location  of  the  structure  nor  that  any  discrimination  was  practiced. — 
State  v.  Ch.  M.  &  St.  P.  Ry.  Co..  86  Iowa  641,  53  N.  W.  323. 
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[10]    InTestigations  ly  commission  on  its  own  initiative. 

If  the  Interstate  Commerce  Commission  has  power,  of  its  own  motion, 
to  promulgate  general  decrees  or  orders,  which  thereby  become  rules 
of  action  to  common  carriers,  Emch  exertion  of  power  must  be  strictly 
confined  to  the  obvious  purposes  and  directions  of  the  statute,  since 
Congress  has  not  granted  it  legislative  powers. —  Texas  &  P.  R.  Co. 
V.  Inters.  Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E.  (TJ.  S.) 
666,  revg.  s.  o.  57  Fed.  948,  affg.  s.  c.  52  Fed.  187. 

Where  the  Interstate  Commerce  Commission  has  made,  on  its  own 
motion,  an  investigation  of  a  general  advance  in  rates  in  a  given 
section,  and  concludes  that  such  advance  was  not  justified  although 
the  carriers  are  not  in  favorable  financial  condition,  it  may  state  the 
facts  and  its  conclusions,  but  refrain  from  making  an  order  in  the 
premises  except  upon  the  duly  adjudicated  complaint  of  an  aggrieved 
shipper. —  Bates  from,  St.  L.  to  Texas  Common  Points,  11  Inters.  Com. 
R.  238. 

Where  the  Interstate  Commerce  Commission  has  made  an  investi- 
gation on  its  own  motion,  it  may  indicate  the  abuses  but  make  no 
order,  leaving  the  remedy  to  the  voluntary  action  of  the  carriers,  with- 
out prejudice  to  the  rights  of  aggrieved  shippers  to  sue  for  reparation. 
—  Matter  of  Charges  for  Transportation  of  Fruit,  11  Inters.  Com.  K. 
129. 

When  tariff  schedules  filed  with  the  Interstate  Commerce  Commis- 
sion show  advances  in  rates  for  which  there  is  no  apparent  warrant, 
the  Commiasion  may  proceed  to  make  an  ex  parte  investigation,  per- 
mitting the  carriers  and  others  to  be  heard  if  they  so  desire. —  Matter 
of  Proposed  Advances  in  Freight  Rates,  9  Inters.  Com.  K.  382. 

No  order  can  be  made  upon  an  ex  parte  investigation,  but  the  Inter- 
state Commerce  Commission  may  announce  its  conclusions  from  such 
an  investigation,  and  its  intent  to  start  proceedings  in  due  form  if 
its  recommendations  are  not  carried  out  by  a  certain  date. —  Matter 
of  Proposed  Advances  in  Freight  Rates,  9  Inters.  Com.  R.  382. 

The  Interstate  Commerce  Commission  may  investigate  of  its  own 
initiative,  without  a  formal  complaint  or  proof  of  direct  damage  to  a 
complainant. —  In  re  Investigation  of  Orand  Trunh  R.  Co.,  2  Inters. 
Com.  R.  496,  3  I.  C.  C.  E.  89. 

[11]    Wliere  question  is  already  before  a  court. 

Complainants  brought  an  action  in  a  state  court  for  damages  for 
aiscrimination  in  furnishing  cars.  Later  they  brought  a  proceeding 
for  reparation,  etc.,  before  the  Interstate  Commerce  Commission, 
because  of  the  same  abuses. —  Held,  that  the  pendency  of  the  action 
in  a  state  court  did  not  bar  the  latter  proceeding,  though  its  pendency 
in  a  federal  court  would  have  had  that  effect. —  Oallogly  v.  C.  ff.  & 
D.  R.  Co.,  11  Inters.  Com.  R.  1. 
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If  the  question  whether  rates  paid  ought  to  be  refunded  in  part  because 
excessive,  is  before  a  court,  the  Interstate  Commerce  Commission  will 
not  take  cognizance  of  it. —  Bishop  v.  Duval,  2  Inters.  Com.  R.  302,  312, 
514,  3  I.  C.  C.  R.  128. 

[12]    Where  relief  asked  is  granted  before  hearing. 

That  the  carrier  has  ceased  charging  an  arbitrary  complained  of,  does 
not  prevent  thfe  Interstate  Commerce  Commission  from  investigating  and 
deciding  its  legalitj.— Blackw ell  M.  &  E.  Co.  v.  Mo.  K.  &  T.  R.  Co.,  12 
Inters.  Com.  R.  25. 

Where  the  carrier's  answer  concedes  that  the  charges  complained  of 
were  erroneous,  the  complaint  will  be  dismissed  upon  a  showing  that 
reparation  has  been  made. —  Spiegle  v.  Chesapeake  &  0.  E.  Co.,  11  Inters. 
Com.  R.  367. 

Where  the  cause  of  complaint  has  been  removed  and  the  statute  sub- 
stantially complied  with,  the  case  will  be  dismissed,  without  the  entry 
of  an  order. —  Boyer  v.  Chesapeake,  0.  &  8.  B.  Co.,  7  Inters.  Com.  R.  55. 

An  investigation  will  be  discontinued  on  proof  of  correction  of  the 
rates  complained  of. —  In  re  Pennsylvania  B.  Co.,  7  Inters.  Com.  R.  177. 

Where  the  relief  asked  for  hy  the  petition  is  conceded  before  the  deci- 
sion, no  opinion  will  be  filed. —  Pennsylvania  Go.  v.  Louisville,  N.  A.  & 
G.  B.  Co.,  2  Inters.  Com.  R.  571,  603,  3  I.  C.  C.  R.  223 ;  Lincoln  Board 
of  Trade  v.  U.  Pac.  R.  Co.,  1  Inters.  Com.  R.  702,  2  Inters.  Com.  R.  101, 
3  I.  C.  C.  R.  221. 

If  the  carriers  have  abandoned  the  tarifis  complained  of,  the  commis- 
sion will  not  order  the  carriers  to  desist  from  charging  such  tariffs,  as 
such  an  order  would  be  useless. —  Bawson  v.  Newport  &  M.  V.  B.  Co., 
2  Inters.  Com.  R.  311,  448,  626,  3  I.  C.  C.  R.  266. 

If  before  the  hearing  on  a  complaint  as  to  excessive  rates,  the  carrier 
reduces  the  rates  to  a  figure  satisfactory  to  the  complainants,  the  Inter- 
state Commerce  Commission  will  not  pass  upon  the  abstract  question  of 
the  reasonableness  of  the  rates  complained  of. —  Bishop  v.  Duval,  2  Inters. 
Com.  R.  302,  312,  514,  3  I.  C.  C.  R.  128. 

Where  the  grievances  complained  of  are  obviated  before  the  hearing, 
the  Interstate  Commerce  Commission  will  express  no  opinions  upon  them. 
—  Lincoln  Board  of  Trade  v.  U.  Pac.  B.  Co.,  1  Inters.  Com.  R.  702,  2 
Inters.  Com.  R.  101,  2  I.  0.  0.  R.  229. 

If,  after  trial  but  before  decision,  the  defendant  concedes  the  relief 
asked  by  the  petitioner,  and  puts  it  into  effect,  no  order  will  be  made  or 
opinion  announced  by  the  Interstate  Commerce  Commission. —  Manu- 
facturers' Union  V.  Minneapolis  &  St.  L.  B.  Co.,  1  Inters.  Com.  R.  483, 
e30,  1  I,  C.  C.  R.  227. 
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[13]    Requiring  complainant  to  give  a  bond. 

Wiere  the  defendant  carrier  objects  to  an  order  in  favor  of  a  com- 
plaint on  the  ground  that  the  latter  is  financially  irresponsible,  the  Inter- 
state Commerce  Commission  may  require  the  complainant  to  give  the 
carrier  a  suitable  bond  of  indemnity. —  Enterprise  Transp.  Co.  v.  Pa.  B. 
Co.,  12  Inters.  Com.  E.  373. 

[14]    Gronnds   for  declining  to  consider  a,  complaint. 

The  Interstate  Commerce  Commission  is  not  the  proper  forum  to 
which  to  appeal  for  the  enforcement  of  a  charter,  statutory  or  common 
law  obligation  of  a  railroad,  except  as  the  Interstate  Commerce  Act 
expressly  provides. —  Jones  v.  St.  L.  &  8.  R.  Co.,  12  Inters.  Com.  E.  167. 

The  Interstate  Commerce  Commission  will  dismiss  without  prejudice 
a  complaint  which  it  does  not  deem  of  practical  consequence. —  Harrell  v. 
Mo.  K.  &  T.  R.  Co..  12  Inters.  Com.  E.  31. 

The  Interstate  Commerce  Commission  may,  in  its  discretion,  decline 
to  interfere  with  rates,  etc.,  mainly  local  in  their  bearings,  where  it  is 
clear  that  the  railroad  commission  of  the  state  has  ample  authority  in 
law  and  perfect  control  over  the  situation. —  Hastings  M.  Co.  v.  Ch.  M. 
&  St.  P.  R.  Co.,  11  Inters.  Com.  E.  675. 

If,  under  a  court  decision,  the  Interstate  Commerce  Commission  be- 
lieves it  cannot  make  an  enforceable  order  of  relief,  it  will  dismiss  the 
complaint. —  Bureau  of  F.  &  T.  v.  Norfolk  &  W.  B.  Co.,  11  Inters. 
Com.  E.  235. 

A  proceeding  before  the  Interstate  Commerce  Commission,  instituted 
by  aggrieved  shippers  who  complain  of  an  advance  in  rates  made  by 
certain  carriers,  is  not  a  strictly  private  or  personal  suit,  into  which  the 
party  complainant  must  enter  with  "  clean  hands,"  but  is  a  proceeding 
for  the  enforcement  of  a  public  duty  as  well  as  of  an  individual  or  private 
right.—  Tift  V.  So.  R.  Co.,  10  Inters.  Com.  E.  548. 

The  Interstate  Commerce  Commission  has  no  jurisdiction  to  determine 
whether,  in  making  rates,  regulations,  etc.,  carriers  acted  wisely  or  un- 
wisely, fairly  or  unfairly,  as  between  themselves.  The  jurisdiction  of 
the  Commission  is  confijied  to  inquiry  whether  acts  done  by  the  carrier 
infringe  public  rights  as  defined  by  the  Interstate  Commerce  Act. — 
New  York  Prod.  Exch.  v.  B.  &  0.  R.  Co.,  7  Inters.  Com.  E.  612. 

It  is  not  a  valid  objection  to  a  complaint  by  a  live  stock  exchange  that 
some  of  its  by-laws  violate  that  anti-trust  laws  and  hence  it  does  not  come 
into  court  with  clear  hands. —  Cattle  Raisers'  Assn.  v.  Fort  Worth  &  D. 

C.  R.  Co.,  7  Inters.  Com.  E.  513. 

A  carrier  is  not  entitled  to  have  a  complaint  dismissed  because  of 
absence  of  direct  damage  to  the  complainant. —  Milk  Prod.  P.  Assn.  v. 

D.  L.  .£  W.  R.  Co.^  1  Inters.  Com.  E.  92. 
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That  political  considerations  or  personal  spite  actuated  the  complainant 
is  not  a  matter  of  any  importance,  if  the  complaint  and  answer  fairly 
present  a  question  for  the  adjudication  of  the  Interstate  Commerce  Com- 
mission.—Zn  re  Boston  &  M.  R.  Co.,  3  Inters.  Com.  E.  717,  5  I.  C. 
C.  R.  69. 

Kemble  was  one  of  a  committee  which  drew  up  and  verified  a  complaint 
for  the  Toledo  Produce  Exchange.  Later  he  tried  to  make  complaint  as 
an  individual,  as  to  the  same  state  of  facts.  The  former  adjudication 
was  pleaded  against  him. —  Held,  that  his  complaint  as  an  individual 
was  not  barred,  the  technical  doctrine  of  estoppel  of  record  not  being 
available  before  the  Interstate  Commerce  Commission. —  Toledo  Prod. 
Exch.  &  E.  Kemlle  v.  L.  8.  &  M.  S.  R.  Co.,  2  Inters.  Com.  E.  492,  569, 
3  Inters.  Com.  E.  830,  5  I.  C.  C.  E.  166. 

A  complaint  filed  to  get  even  for  a  fancied  personal  grievance  does  not 
commend  itself  to  the  Interstate  Commerce  Commission. —  Slater  v.  No. 
Pac.  B.  Co.,  2  Inters.  Com.  E.  32,  243,  2  I.  C.  C.  E.  359. 

The  Interstate  Commerce  Commission  declines  to  express  opinions  on 
abstract  questions,  or  on  questions  brought  before  it  on  ex  parte  state- 
ments of  fact,  or  on  questions  of  the  construction  of  the  law,  without 
any  controversy  pending  before  it. —  In  re  Order  of  Railway  Conductors, 
1  Inters.  Com.  E.  18,  1  I.  C.  C.  E.  8. 

Where  a  complaint  made  to  the  Interstate  Commerce  Commission 
offers  no  reasonable  ground  for  investigation,  it  will  not  be  filed. —  La 
Crosse  M.  &  J.'s  Un.  v.  Ch.  M.  &  St.  P.  R.  Co.,  1  Inters.  Com.  E.  9,  1 
I.  C.  C.  E.  629. 

Where  persons  patronizing  a  railroad  at  a  particular  point  where  no 
station  facilities  are  provided  have  not  sufficient  interest  in  the  matter 
to  appear  before  the  Public  Service  Commission,  upon  a  hearing  as  to 
such  facilities,  in  support  of  the  desired  improvement,  nor  even  to  mani- 
fest such  interest  by  communications  to  the  Commission,  the  improve- 
ment should  not  be  ordered. —  Rockland  Co.  Citizens  v.  N.  J.  &  N.  Y.  R. 
Co.  Decided  by  the  N.  T.  Public  Service  Commission  for  the  Second 
District,  April  16,  1908. 

[15]    Form   of  commission's  findings  and  report  of  investigations. 

Prima  facie  weight  of  findings  of  fact, —  see  ante,  §  23,  note  [2]. 

The  function  of  the  Interstate  Commerce  Commision  being  both  quasi- 
judicial  and  administrative  in  its  nature,  its  procedure  should  be  in  sub- 
stantial conformity  to  that  of  a  court,  or  of  a  referee  or  master  in  chan- 
cery charged  with  the  duty  of  finding  the  facts  and  applying  the  law 
thereto.  Therefore  the  Commission  must  make  reports  or  decisions  in 
writing  as  to  matters  investigated  by  it,  and  such  reports  must  include 
the  findings  of  fact  on  which  the  decision  of  the  Commission  was  based,. 
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and  such  findings  of  fact  are  to  be  given  weigHt  as  prima  facie  evidence, 
in  any  judicial  proceeding  thereafter  had  on  such  report.  The  Commis- 
sion being  composed  of  men  o^  ability  and  experience,  selected  with 
regard  to  their  special  qualifica.ions  for  this  work,  and  giving  their 
entire  energies  to  the  questions  arising  under  the  Act,  its  findings  and 
opinions  are  entitled  to  great  weight.  But  in  order  that  their  findings 
and  decisions  may  have  the  force  intended,  and  that  judicial  procedure 
thereon  shall  be  in  due  form,  it  is  necessary  that  such  report  shall  show 
what  the  issues  in  the  case  are,  and  what  facts  it  finds  in  regard  to  such 
issues.  It  is  not  sufiBcieut  for  the  report  to  consist  of  mere  conclusions 
as  to  law  or  fact.  It  should  suitably  refer  to  and  set  forth  the  evidence 
as  to  contested  points,  and  show  the  decision  of  the  Commission  upon 
such  disputed  facts;  or  if  the  evidence  in  regard  to  any  fact  is  undis- 
puted, it  should  be  so  stated  by  the  Commission. —  Interst.  Com.  Com- 
mission V.  L.  &  N.  R.  Co.,  73  Fed.  409. 

[16]    Practice   and  procednre   on  hearings, 

Comm,ission  not  hound  hy  technical  rules  of  procedure, —  see  ante,  §  20, 

note  [1]. 
Principles    governing    allowance    of    amendments, —  see    ante,    §    20, 

note  [1]. 

Upon  an  investigation  after  complaint  as  to  a  proposed  change  in 
classification,  the  Interstate  Commerce  Commission  has  the  power,  in  the 
public  interest,  disembarrassed  by  any  supposed  admissions  contained 
in  the  statement  of  the  complaint,  to  consider  the  whole  subject  and  the 
operation  of  the  new  classification  in  the  entire  territory,  as  also  how  far 
its  going  into  effect  would  be  just  and  reasonable,  or  would  create  prefer- 
ences or  engender  discriminations. —  Cincinnati,  H.  &  D.  R.  Co.  v.  Interst. 
Com.  Commission,  206  U.  S.  142,  27  Sup.  Ct.  E.  (U.  S.)  648,  afig.  s.  c. 
146  Fed.  559. 

The  burden  of  proof  with  regard  to  the  exaction  of  unreasonable  rates 
is  on  the  complainant. —  Interst.  Com.  Commission  v.  Nashville,  C.  & 
81.  L.  R.  Co.,  120  Fed.  9:"'.4. 

MTiere,  in  a  case  on  trial  before  it,  the  Interstate  Commerce  Commis- 
sion ought  to  receive  and  take  into  account  evidence  of  certain  facts,  its 
refusal  to  do  so  is  an  error  of  law,  as  is  also  its  failure  to  dispose  of  an 
issue  of  fact  raised  before  it. —  Interst.  Com.  Commission  v.  L.  &  N.  R. 
Co.,  73  Fed.  409. 

It  is  the  duty  of  those  who  institute  formal  proceedings  before  the 
Interstate  Commerce  Commission  to  prosecute  their  complaints  with  rea- 
sonable diligence,  and  when  a  case  has  been  formally  assigned  for  a 
hearing'  on  a  day  certain  the  parties  must  appear  and  present  such  evi- 
dence as  they  may  wish  to  offer  in  support  of  their  contentions,  or,  in 
advance  of  the  date  set,  make  request  for  a  postponement  of  the  hearing 
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on  stated  grounds  showing  good  and  sufficient  cause  for  delay. —  Pro- 
ducers' Pipe  Line  Co.  v.  St.  L.  I.  M.  &  S.  P.  Co.,  12  Inters.  Com.  E.  215. 

Each  complaint  m.ust  be  considered  and  decided  on  its  own  peculiar 
facts.  Each  traffic  situation  presents  points  of  difference,  and  one  case 
can  seldom  be  an  exact  precedent  for  another. —  Danville  v.  So.  R.  Co., 
8  Inters.  Com.  E.  409. 

Where  the  Interstate  Commerce  Commission  has  decided  the  proper 
relation  of  certain  freight  rates,  which  relation  determines  where  and 
how  business  shall  be  done,  the  decision,  in  the  absence  of  some  showing 
that  new  conditions  have  intervened  or  that  the  effects  of  the  original 
holding  have  been  other  than  were  anticipated,  will  be  controlling. — 
Board  of  R.  R.  Comrs.  v.  A.  T.  &  S.  F.  R.  Co.,  8  Inters.  Com.  E.  304. 

The  taking  of  proof  in  an  investigation  as  to  a  whole  system  of  rates, 
involving  numerous  commodities,  may  be  confined  to  a  single  article, 
and  the  order  entered  only  as  to  that,  the  Commission  making  known  its 
opinion  that  the  same  principles  should  govern  rate-making  as  to  the 
other  commodities. — Violations  of  Act  to  Regulate  Commerce  hy  St.  L. 
&  8.  F.  R.  Co.,  8  Inters.  Com.  E.  290.. 

A  decision  of  the  United  States  Circuit  Court  of  Appeals  upon  similar 
facts  but  as  to  different  parties,  will  not  technically  be  given  the  effect 
of  a  former  adjudication,  but  it  ought  to  be  and  is  considered  conclusive 
on  the  Interstate  Commerce  Commission  as  to  the  matters  involved  and 
decided. —  Cattle  Raisers'  Assn.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  Inters. 
Com.  E.  513. 

If  the  defendant  carrier  does  not  answer  a  complaint,  the  Interstate 
Commerce  Commission  will  take  such  proof  of  the  facts  as  it  deems 
proper,  and  then  make  such  an  order  as  the  circumstances  of  the  case 
may  require. —  Tecumseh  Celery  Co.  v.  Cincinnati,  J.  £  M.  R.  Co.,  4 
Inters.  Com.  E.  44,  318,  5  I.  C.  C.  E.  663. 

Where  claim  for  reparation  is  made  in  a  complaint  of  unreasonable 
rates,  the  burden  is  on  the  complainant  to  show  the  facts  connected  with 
the  claim  and  establish  the  same;  and  when  these  facts  have  not  been 
sufficiently  brought  out  to  enable  the  Commission  to  justly  determine 
what  reparation  is  due  the  complainant,  it  will  decline  to  award  repara- 
tion.—Perry  V.  Florida  C.  &  P.  R.  Co.,  3  Inters.  Com.  E.  416,  740,  5 
I.  C.  0.  E.  97. 

Where  the  verified  answers  of  the  carriers  deny  the  allegations  of  the 
complaint  and  such  denials  are  fortified  by  the  testimony  of  witnesses, 
but  the  complainant  does  not  appear  at  the  hearing,  though  duly  notified 
thereof,  and  offers  no  proof  in  support  of  the  information  and  belief  on 
which  his  allegations  were  based,  the  complaint  must  be  dismissed. —  Rice 
V.  St.  L.  S.  W.  R.  Co.,  3  Inters.  Com.  E.  724,  4  Inters.  Com.  E.  321,  5 
I.  C.  C.  E.  660. 
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Where  the  charges  complained  of  are  common  to  a  considerable  area 
of  country  and  to  numerous  to\vns  of  equal  or  greater  distance  from  the 
common  market,  and  are  maintained  by  all  the  roads  whose  lines  extend 
into  that  territory,  the  Commission  is  reluctant  to  interfere  with  such  a 
system  of  rates,  particularly  where  many  interests  and  localities  affected 
are  not  represented  in  the  proceeding. —  Lincoln  Creamery  Co.  v.  TJ.  Pac. 

B.  Co.,  3  Inters.  Com.  E.  641,  794,  5  I.  C.  C.  E.  156. 

The  Interstate  Commerce  Commission  will  not  order  carriers  not  par- 
ties to  a  proceeding  to  raise  their  rates,  nor  make  such  an  order  without 
giving  the  com.munities  most  directly  affected  a  chance  to  be  heard. — 
Poughkeepsie  Iron  Co.  v.  N.  Y.  C.  &  H.  R.  B.  Co.,  3  Inters.  Com.  E.  248, 
4  I.  C.  C.  R.  195. 

The  carriers  offered  to  waive  objections  to  depositions  which  had  been 
taken  without  notice,  if  the  complainant  would  let  all  the  evidence  taken 
in  a  prior  proceeding  as  to  the  situation  be  considered  as  evidence  in  this 
case.  Complainant  agreed  to  this,  but  later  tried  to  rescind  the  agree- 
ment, even  though  he  still  had  the  right  to  put  in  any  further  evidence 
he  desired. —  Held,  that  the  original  agreement  should  govern  the  con- 
sideration of  the  case. —  Toledo  Prod.  Exch.  &  E.  Kernble  v.  L.  8.  & 
M.  8.  R.  Co.,  2  Inters.  Com.  E.  493,  569,  3  Inters.  Com.  E.  830,  5  I.  C. 

C.  E.  166. 

The  Interstate  Commerce  Commission  will,  on  a  new  or  different  com- 
plaint in  a  proceeding,  correct  its  former  decision,  if  that  is  shown  to  be 
erroneous. —  In  re  Petition  of  Prod.  Exch.  of  Toledo,  2  Inters.  Com.  E. 
412,  2  I.  0.  0.  E.  588. 

A  case  will  not  be  decided  on  a  theory  not  advanced  in  the  complaint 
nor  on  the  taking  of  testimony. —  Martin  v.  C.  B.  &  Q.  R.  Co.,  2  Inters. 
Com.  E.  32,  2  I.  C.  C.  E.  25. 

The  Interstate  Commerce  Commission  will  not  determine  the  relative 
reasonableness  of  rates  over  a  large  extent  of  territory,  simply  from  the 
face  of  the  tariffs,  without  proofs. —  Spartanshurg  Board  of  Trade  v. 
Richmond  &  D.  B.  Co.,  2  Inters.  Com.  E.  15,  193,  2  I.  C.  C.  E.  304. 

The  Interstate  Commerce  Commission  may  not  award  the  attorney's 
fee  which  the  Interstate  Commerce  Act  authorizes  a  court  to  award. — 
Council  V.  Western  &  A.  R.  Co.,  1  Inters.  Com.  E.  292,  355,  638,  1  I.  C. 
C.  E.  339. 

[17]    Decisions  and  orders  by  commission. 

Dismissal   of    complaint    with   right    to   rehearing, —  see   ante,    §   22, 

note  [1]. 
8uspension  of  orders  hy  Commission, —  see  ante,  §  23,  note  [4]. 
Presumption  of  validity  of  orders, —  see  ante,  §  23,  note  [1]. 
Judicial  restraint  of  orders, —  see  ante,  §  23,  notes  [10]-[19]. 
Federal  interference  luith  orders  of  state  commissions, —  see  ante,  §  23, 

notes  [20]-[28]. 
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Judicial  enforcement  of  orders, —  see  post,  §  57,  notes. 
Effect  of  receivership  on  enforcement  of  orders  of  Commission, —  see 
post,  §  57,  note  [15]. 

The  Iowa  Act  creating  a  board  of  railroad  commissioners  with  powers 
to  fix  reasonable  charges  on  railroads,  requires  said  board  to  make  a  sched- 
ule of  maximum  rates  and  empowers  such  board  to  investigate  complaints 
as  to  rates  and  thereupon  to  make  a  decision  as  to  rates  to  be  charged 
thereafter. —  Held,  that  the  board  could  make  a  full  schedule  in  any  case 
where  a  complaint  had  been  made  and  investigated. —  Chicago,  B.  &  Q. 
E.  Co.  V.  Dey,  38  Fed.  656. 

If  the  Interstate  Commerce  Commission  finds  an  arbitrary  unlawful,  it 
may  order  the  carrier  not  to  charge  the  same  during  a  period  of  two 
years,  even  though  the  carrier  had  ceased  charging  the  arbitrary  before 
the  filing  of  the  comr>la.int.— Blackwell  M.  &  E.  Co.  v.  Mo.  K.  &  T.  R. 
Co.,  12  Inters.  Com.  R.  25. 

Where  the  evidence  shows  the  abuses  but  is  not  sufficient  to  warrant 
a  specific  order  respecting  an  exact  adjiistment  of  rates,  the  Interstate 
Commerce  Commission  will  announce  the  rules  of  rate-making  to  be  fol- 
lowed, make  definite  suggestions,  and  hold  the  case  open  pending  read- 
justment by  the  carrier. —  Menasha  W.  W,  Co.  v.  A.  T.  ,£  8.  F.  R.  Co., 
11  Inters.  Com.  R.  666. 

Where  the  findings  show  a  basis  for  an  adjustment  between  the  parties, 
the  Interstate  Commerce  Commission  will,  in  a  proper  instance  leave 
the  case  open  pending  such  amicable  settlement. —  Dewey  Bros.  Co.  v. 
B.  &  0.  R.  Co.,  11  Inters.  Com.  E.  475. 

The  Interstate  Commerce  Commission  will,  in  a  proper  case,  decide 
as  to  the  lawfulness  of  practices  complained  of,  and  leave  the  question 
of  damages  from  the  illegal  practices  open  to  further  hearing  in  the  same 
proceeding. —  Gallogly  v.  C.  H.  &  D.  R.  Co.,  11  Inters.  Com.  K.  1. 

In  a  proper  case,  after  due  investigation  of  a  complaint  against  one 
or  more  carriers,  the  Interstate  Commerce  Commission  will  make  an 
administrative  order  directed  to  all  carriers  subject  to  its  jurisdiction. — 
American  Warehousemen's  Assn.  v.  III.  Cent.  R.  Co.,  7  Inters.  Com.  E. 
556. 

The  Interstate  Commerce  Commission  may  decide  a  case  as  to  what 
preventive  relief  is  proper,  but  retain  and  continue  the  case  as  to  the 
question  of  what  reparation  ought  to  be  awarded  to  the  complainants. — 
Cattle  Raisers'  Assn.  v.  Fort  Worth  &  D.  C.  R.  Co.,  7  Inters.  Com.  E. 
513. 

If  the  Interstate  Commerce  Commission  finds  that  certain  schedules 
of  rates  are  inequitable,  it  may  permit  the  carrier  to  readjust  them  and 
hold  back  its  order  until  after  such  readjustment. —  Paine  Bros.  v.  Lehigh 
V.  B.  Co.,  7  Inters.  Com.  E.  218. 
16 
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In  a  proper  case,  the  Interstate  Commerce  Commission  will  dismiss  a 
complaint  without  prejudice  and  with  a  proviso  that  the  complainant 
may  have  a  rehearing  by  asking  for  it. — Wilson  v.  Bock  Creek  R.  Co., 
7  Inters.  Com.  R.  83. 

In  a  proper  case,  the  Interstate  Commerce  Commission  may  suspend 
the  promulgation  of  an  order  pending  readjustment  of  the  rates  com- 
plained of,  with  leave  to  the  complainant  to  apply  for  such  an  order  as 
may  seem  still  to  be  needed  after  such  readjustment  and  with  leave  to 
either  side  to  present  any  further  evidence  on  such  application. —  Eea  v. 
Mobile  &  0.  R.  Co.,  7  Inters.  Com.  R.  43. 

The  Interstate  Commerce  Commission  may  make  an  order  as  to  phases 
of  an  investigation  which  it  has  concluded,  and  retain  other  phases  for 
further  investigation  and  a  later  order. —  In  re  Boston  &  M.  R.  Co.,  3 
Inters.  Com.  R.  717,  5  I.  C.  C.  R.  69. 

Where  the  proof  shows  the  petitioner  is  entitled  to  some  damages  but 
is  insuiScient  as  to  the  extent  thereof,  the  case  may  be  held  open  pro  tern 
without  an  order  and  then  dismissed  when  the  parties  file  notice  that  they 
have  adjusted  the  question  of  the  amount  of  reparation. —  Macloon  v. 
Ch.  &  N.  W.  R.  Co.,  3  Inters.  Com.  452,  711,  5  I.  C.  C.  R.  84. 

Where  all  the  carriers  participating  in  a  discrimination  are  not  parties 
to  the  proceeding  before  the  Interstate  Commerce  Commission,  an  order 
to  desist  will  be  issued  against  those  which  are  parties,  and  the  others 
will  be  ordered  to  show  cause  why  a  similar  order  should  not  be  made 
against  them. —  Eamilton  v.  C.  R.  ■&  C.  R.  Co.,  3  Inters.  Com.  R.  110, 
122,  482,  4  I.  C.  C.  R.  686. 

Where  carriers  not  shown  to  be  legally  connected  with  a  discriminative 
differential  nevertheless  answered  the  complaint  and  endeavored  to  jus- 
tify the  differential,  they  will  not  be  permitted  to  render  the  Interstate 
Commerce  Commission's  decision  in  the  case  ineffectual,  by  reducing 
their  rates  so  as  to  maintain  the  same  relative  disparity. —  Eau  Claire  v. 
Ch.  M.  &  St.  P.  R.  Co.,  3  Inters.  Com.  R.  174,  314,  4  Inters.  Com.  R.  65, 
5  I.  C.   C.  R.  264. 


§  49.  Rates  and  service  to  be  fixed  by  the  coniinis- 
sion;  *  [duty  of  carriers  to  obey  orders  of  commission; 
poTiT^er  to  establish  through  routes  and  joint  rates]. 

—  Whenever  either  commission  shall  be  of  opinion,  after  a  hearing, 
upon  a  complaint  made  as  provided  in  this  act,  that  the  rates, 
fares  or  charges  demanded,  exacted,  charged  or  collected  by  any 
common  carrier,  railroad  corporation  or  street  railroad  corpora- 
tion subject  to  its  jurisdiction  for  the  transportation  of  persons, 
freight  or  property  within  the  state,   or  that  the  regulations  or 
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practices  of  such  common  carrier,  railroad  corporation  or  street 
railroad  corporation  affecting  such  rates  are  unjust,  unreasonable, 
unjustly  discriminatory  or  unduly  preferential,  or  in  anywise  in 
violation  of  any  provision  of  law,  the  commission  shall  deter- 
mine the  just  and  reasonable  rates,  fares  and  charges  to  be  there- 
after observed  and  in  force  as  the  maximum  to  be  charged  for 
the  service  to  be  performed,  and  shall  fix  the  same  by  order  to  be 
served  upon  all  common  carriers,  railroad  corporations  or  street 
railroad  corporations  by  whom  such  rates,  fares  and  charges  are 
thereafter  to  be  observed.  And  whenever  the  commission  shall 
be  of  opinion,  after  a  hearing,  had  upon  its  own  motion  or  upon 
complaint,  that  the  regulations,  practices,  equipment,  appliances, 
or  service  of  any  such  common  carrier,  railroad  corporation  or 
street  railroad  corporation  in  respect  to  transportation  of  per- 
sons, freight  or  property  within  the  state  £-re  unjust,  unreasonable, 
unsafe,  improper  or  inadequate,  the  commission  shall  determine  the 
just,  reasonable,  safe,  adequate  and  proper  regulations,  pratices, 
equipment,  appliances  and  service  thereafter  to  be  in  force  and 
to  be  observed  in  respect  to  such  transportation  of  persons,  freight 
and  property  and  so  fix  and  prescribe  the  same*  by  order  to  be 
served  upon  every  common  carrier,  railroad  corporation  and  street 
railroad  corporation  to  be  bound  thereby;  and  thereafter  it  shall 
be  the  duty  of  every  common  carrier,  railroad  corporation  and 
street  railroad  corporation  to  observe  and  obey  each  and  every  re- 
quirement of  every  such  order  so  served  upon  it,  and  to  do  every- 
thing necessary  or  proper  in  order  to  secure  absolute  compliance 
with  and  observance  of  every  such  order  by  all  its  officers,  agents 
and  employees.  The  commission  shall  have  power  by  order  to  re- 
quire any  two  or  more  common  carriers  or  railroad  corporations 
whose  lines,  owned,  operated,  controlled  or  leased,  form  a  con- 
tinuous line  of  transportation  or  could  be  made  to  do  so  by  the 
construction  and  maintenance  of  switch  connection,  to  establish 
through  routes  and  joint  rates,  fares  and  charges  for  the  transporta- 
tion of  passengers,  freight  and  property  within  the  state  as  the 
commission  may,  by  its  order,  designate;  and  in  case  such  through 
routes  and  joint  rates  be  not  established  by  the  common  carriers 
or  railroad  corporations  named  in  any  such  order  within  the  time 
therein  specified,  the  commission  shall  establish  just  and  reasonable 
rates,  fares  and  charges  to  be  charged  for  such  through  transporta- 
tion, and  declare  the  portion  thereof  to  which  each  common  carrier 
or  railroad  corporation  affected  thereby  shall  be  entitled  and  the 
manner  in  which  the  same  shall  be  paid  and  secured. 
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Provisions  stating  what  compensation  may  he  received  ly  corpora- 
tions formed  under  the  New  York  Rapid  Transit  Act, —  see 
N.  Y.  Rap.  Tr.  Act,  §  24,  subd.  4,  post.  Appendix  A. 

Provisions  of  the  New  York  Rapid  Transit  Act  relative  to  the  ac- 
commodations which  must  he  furnished  for  the  conveyance  of 
passengers  and  property, —  see  N.  Y.  Eap.  Tr.  Act,  §  28,  post. 
Appendix  A. 

Transportation  of  property  or  freight  defined, —  see  ante,  §  1 
(Subd.  L.). 

Territorial  jurisdiction  of  the  Commissions, — see  ante,  §§  5,  25. 

Duty  of  carriers  to  furnish  safe  and  adequate  service, —  see  ante, 
§  26. 

Duty  of  carriers  to  charge  rates  just  and  reasonahle  in  themselves, — 
see   ante,   §  26. 

Power  of  Commission  to  order  switch  and  sidetrack  connections, — 
see  also  ante,  J  27. 

Duty  of  carriers  to  install  switch  and  sidetrack  connections, —  see 
ante,  §  27. 

Duty  of  carriers  not  to  charge  rates  relatively  unreasonable, —  see 
ante,  §  31. 

Duty  of  carriers  not  to  give  any  undue  preference  or  advantage, — 
see  ante,  §  32. 

Duty  of  carriers  not  to  discriminate  between  connecting  lines, —  see 
ante,  §  35. 

Power  of  Commissions  to  order  through  routes  and  joint  rates, —  see 
also  ante,   §  35. 

Duty  of  carriers  not  to  charge  less  for  longer  than  for  shorter  dis- 
tances,-^ see  ante,  §  36. 

Duty  of  carriers  to  furnish  sufficient  cars  and  m,oiive  power, —  see 
ante,  §  37. 

General  power  of  the  state  to  regulate  property  devoted  to  public 
use, —  see  ante,  §  1,  notes  [l]-[22]. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
•[40]. 

Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 

What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note 
[8]._ 

Compelling  production  of  hooks  and  papers, —  see  ante,  §  19,  notes 
_[3]-[6]. 

Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]- 
[12]. 

Commission  not  hound  by  technical  rules  of  procedure, —  see  ante, 
§  20,  note  [1]. 

Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 

Provisions  of  Act  applicable  to  through  routes  as  well  as  single 
s, —  see  ante,  §   26,  note   [25]. 
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Duty  of  carrier  to  charge  rates  reasonable  in  themselves, —  see  ante, 
§  26,  note   [29]. 

Divisibility  of  contract  containing  clause  void  for  giving  discrimi- 
natory rates, —  see  ante,  §  31,  note  [9]. 

Complainant  as  to  disparities  between  through  and  local  rates  must 
be  person  affected  by  rates,— see  ante,  §  31,  note  [75]. 

Who  may  complain  as  to  discriminations  under  §  32, —  see  ante, 
§  32,  note  [3]. 

When  commission  will  intervene  to  determine  whether  carriers  un- 
duly discriminate, —  see  ante,  §  32,  note  [8]. 

Determination  whether  passes  may  be  given, —  see  ante,  §  33,  note 
[16]. 

Whether  action  by  commission  is  necessary  before  prosecution  for 
violation  of  long  and  short  haul  clause, —  see  ante,  §  36,  note 
[42]. 

Investigation  of  accidents, —  see  ante  §  47,  note. 

State  Commission  as  proper  complainant  before  Interstate  Commerce 
Commission, —  see  post,    §   60,   note. 


[  1  ]    Legislative  control  over  rates  and  service  —  In  general. 

Power  of  the  state  to  regulate  the  mode  of  operation  of  railroads, — 

see  also,  ante,  §  1,  note  [2]. 
General  power  of  the  state  to  regulate  rates  and  charges,— -see  also, 

ante,  §  1,  note  [2]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
Effect  of  reservation  of  power  to  amend  charter  on  power  to  regulate 

rates, —  see   ante,   §   1,  note    [25]. 
Purpose  of  regulative  acts, —  see  ante,  §  1,  note  [32]. 
Effect  of  receivership  on  regulative  power, —  see  ante,  §  2,  note  [15]. 
State  may  regulate  rates   only   on  intrastate  shipments, —  see  ante, 

§  25,  note  [10]. 
Extent  of  power  of  state  to  regulate  as  to  safety  appliances, —  see 

ante,  §  25,  note  [10]. 
Power  of  state  to  require  posting  of  tariff  schedules, —  see  ante,  §  28, 

note  [1]. 
Power  of  state  to  compel  railroads  to  file  reports, —  see  ante,  §  46, 

note. 
Power  of  state  to  require  railroads  to  give  notice  of  happening  of 

accidents, —  see  ante,  §  47,  note. 

The  state  may  fix  rates  for  transjwrtation  within  its  limits. —  Smyth 
V.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  E.  (IJ.  S.)  418,  affg.  s.  c.  64  Fed. 
165;  Metropolitan  Trust  Co.  v.  Houston  &  T.  C.  R.  R.,  90  Fed.  683. 

The  appropriate  regulation  of  the  use  of  property  is  not  "  taking " 
it,  within  the  meaning  of  the  constitutional  prohibition. —  Richmond, 
F.  &  P.  R.  Co.  V.  Richmond,  96  U.  S.  521,  affg.  s.  c.  26  Grat.  (Va.)  83. 
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When  property  has  been  clothed  with  a  public  interest,  the  legis- 
lature may  fix  a  limit  to  that  which  shall  in  law  be  reasonable  for  its 
use.— Peik  v.  Ch.  &  N.  W.  R.  Co.,  94  U.  S.  164,  affg.  19  Fed.  625; 
Munn  V.  Illinois,  94  U.  S.  113,  affg.  s.  c.  69  111.  80. 

The  legislature  may  regulate  railroad  rates  within  a  state. —  Chicago, 
B.  &  Q.  B.  Co.  V.  Iowa,  94  U.  S.  155,  affg.  s.  c.  Fed.  Cases,  No.  2,666; 
People  ex  rel.  Kimball  v.  Boston  &  A.  R.  Co.,  70  N.  T.  569;  Kennebec 
Water  Dist.  v.  Waterville,  97  Me.  185,  54  Atl.  6,  60  L.  R.  A.  856; 
Chicago,  B.  &  Q.  R.  Co.  v.  Anderson,  72  Neb.  856,  101  N.  W.  1019; 
Delaware,  L.  &  W.  R.  Co.  v.  Central  Stockyards  Co.,  45  N;  J.  Eq.  50, 
17  Atl.  146,  6  L.  E.  A.  855n. 

A  state  may  regulate  a  business  within  its  territory  which  is  clothed 
with  a  public  interest. —  Munn  v.  Illinois,  94  U.  S.  113,  affg.  S.  C.  69 
111.  80. 

The  power  of  a  municipality  to  reg-ulate  fares  is  subject  to  the  limi- 
tations that  (1)  there  must  be  a  reasonable  need  on  the  part  of  the 
public,  considering  the  nature  and  extent  of  the  service,  of  lower 
rates  and  better  terms  than  those  existing,  and  that  (2)  the  rates  and 
terms  fixed  by  an  ordinance  shall  not  be  clearly  unreasonable  in  view 
of  all  the  conditions. —  Milwaukee  Elec.  R.  &  L.  Co.  v.  Milwaukee, 
87  Fed.  577. 

The  legislature  may  fix  the  charges  and  regulate  the  service  ren- 
dered by  a  railroad  corporation. —  Beekman  v:  Saratoga  &  S.  R.  Co., 
3  Paige  (N.  Y.),  45. 

Municipalities,  in  exercising  their  police  power  over  public  service 
corporations,  must  regulate  without  discrimination  or  favoritism. — 
Village  of  Carthage  v.  Central  N.  Y.  Tel.  &  T.  Co.,  48  Misc.  (N.  T.) 
423,  96  N.  Y.  Supp.  917;  revd.  on  other  grounds,  110  App.  Div.  (N.  Y.) 
625,  96  N.  Y.  Supp.  919. 

Corporations  or  individuals  exercising  public  franchises  or  perform- 
ing public  services,  unless  there  is  a  contract  otherwise  providing  and 
which  exempts  them  from  the  operation  of  the  general  rule,  are  sub- 
ject to  the  power  of  the  legislative  department  to  regulate  their  com- 
pensation for  such  services,  the  limitation  to  this  doctrine  being  that 
such  compensation  must  be  reasonable. —  Leadville  Water  Co.  V.  Lead- 
ville,  22  Colo.  297,  45  Pac.  362. 

The  state  may  fix  the  maximum  rates  which  a  telephone  company 
may  charge.—  Hockeit  V.  State,  105  Ind.  250,  5  N.  E.  178. 

State  regulation  of  property  vested  with  a  public  use  is  not  an  in- 
terference with  constitutional  rights. —  Hockett  v.  State,  105  Ind.  250, 
5  N.  E.  178. 

The  legislature  may  fix  rates  and  make  regulations  for  the  service 
rendered  by  common  carriers. —  Chicago,  I.  &  L.  R.  Co.  v.  R'.  R.  Com- 
mission, 38  Ind.  App.  439,  78  N.  E.  338. 


§  49.]       Rates  and  Sekvice  Fixed  by  Commission.  479 

A  state  cannot  regulate  the  allowance  of  terminal  elevator  charges 
by  the  railroads  on  interstate  shipments. —  State  v.  Omaha  Elev.  Co., 
—  Neb.  — ,  110  N.  W.  874. 

The  legislature  may  forbid  any  advances  in  railroad  rates. —  Chicago, 
B.  &  Q.  B.  Co.  V.  Anderson,  72  Neb.  856,  101  N.  W.  1019. 

[2]    Effect  of  statutes  on  existing  companies. 

The  fact  that  a  business  was  established  before  the  passage  of  an 
act  regulating  the  charges  therein,  does  not  exempt  such  business  from 
the  application  of  the  statute. —  Munn  v.  Illinois,  94  U.  S.  113,  affg. 
s.  0.  69  111.  80. 

[3]    Right  to  farther  regnlate. 

Effect  of  maximum  rates  prescribed  in  N.  T.  E.  E.  L.,  §  37,  upon 
right  of  state  to  further  regulate  rates. —  Dillon  v.  Erie  B.  Co.,  19 
Misc.  (N.  T.)  116,  43  N.  Y.  Supp.  320. 

[4]    Commission  plan  of  regulation. 

Validity  of  commission  plan  of  regulation, —  see  also,  ante,  §  4,  note 
[14]. 

Commissions  as  administrative  bodies, —  see  ante,  §  4,  note  [15]. 

It  is  within  the  power  of  the  Texas  legislature  to  create  a  state  rail- 
road commission  and  vest  it  with  power  to  classify  and  regulate  rates. — 
Reagan  v.  Farmers'  Loan  &  T.  Co.,  154  U.  S.  362,  14  Sup.  Ct.  E. 
(U.  S.)  1047;  Tilley  v.  Savannah,  F.  &  TF.  B.  Co.,  5  Fed.  641. 

The  state  may  empower  a  commission  to  regulate  rates  and  service 
on  the  railways  of  the  state. —  Georgia  B.  &  B.  Co.  v.  Smith,  128  TJ.  S. 
174,  9  Sup.  Ct.  E.  (U.  S.)  47,  affg.  s.  c.  70  Ga.  694. 

An  act  of  the  Iowa  legislature  empowering  the  state  Board  of  Eail- 
road  Commissioners  to  make  and  enforce  a  schedule  of  rates  for  rail- 
road charges  is  not  an  unconstitutional  toempt  to  delegate  legislative 
power.  The  legislature  merely  establishes  rules  and  principles,  and 
leaves  the  execution  and  details  of  administration  to  its  creatures. — 
Chicago  &  N.  W.  B.  Co.  v.  Dey,  35  Fed.  866,  1  L.  E.  A.  744n. 

The  power  of  the  state  to  fix  rates  may  be  exercised  by  a  commission 
provided  there  is  a  standard  fixed  by  which  the  commission  is  to  be 
guided. —  Village  of  Saratoga  v.  Saratoga  Oas,  E.  L.  &  P-  Co.,  122  App. 
Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341;  revd.  on  other  grounds,  191 
N.  Y.  123,  83  N.  E.  693. 

Where  a  statute  gives  to  a  commission  the  power  to  fix  maximum 
rates,  it  matters  not  whether  the  standard  by  which  the  commission 
is  to  be  guided  be  fixed  by  common  law  or  by  the  statute. —  Village  of 
Saratoga  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  122  App.  Div.  (N.  Y.)  203, 
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107  N.  T.  Supp.  341;  revd.  on  other  grounds,  191  N.  Y.  123,  83 
N.  E.  693. 

Where  a  statute  gives  a  commission  power  "  within  the  limits  pre- 
scribed by  law,"  to  fix  a  maximum  rate,  the  statute  is  not  invalid  on 
the  ground  that  no  standard  of  charges  is  fixed,  since  the  clause 
"  within  the  limits  prescribed  by  law,"  fixes  the  standard,  which  is  a 
reasonable  rate. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  £  P.  Co., 
122  App.  Div.  (N.  Y.)  203, 107  N.  Y.  Supp.  341;  revd.  on  other  grounds, 
191  N.  Y.  123,  83  N.  E.  693. 

An  especially  created  and  skilled  tribunal  is  better  qualified  to  pass 
on  the  reasonableness  of  a  rate  than  is  a  court  or  jury. —  Louisville  & 
N.  R.  Co.  V.  Commonwealth,  106  Ky.  633,  21  Ky.  L.  E.  232,  51  S.  W. 
164,  1012. 

A  state  may  vest  a  commission  with  power  to  revise  railroad  rates 
upon  complaint. —  Stone  v.  Yazoo  &  M.  V.  R.  Co.,  62  Miss.  607. 

[5]    Acts   -within  potrer  of  commission  —  In   general. 

Power  of  former  Board  of  Railroad  Commissioners  to  correct  abuses 

in  rates  and  service. —  see  N.  Y.  E.  E.  L.,  §§  160-163. 
Control  of  former  Board  of  Rapid  Transit  Railroad  Commissioners 

over  operation  of  roads  and  rates  of  fare, —  see  IS.  Y.  Eap.  Tr. 

Act,  §  34d,  post.  Appendix  A. 
Each  Commission  shall  possess  all  powers  necessary  and  proper  to 

enable  it  to  carry  out  the  purposes  of  this  Act, —  see  ante,  §  4. 
Power  of   Commission   to  excuse  non-compliance  with  requirements 

as  to  filing  and  posting  tariff  schedules, —  see  ante,  §  28,  note 

[5]. 
Power  as  to  connecting  carriers, —  see  ante,  §  35,  note  [9]. 
Power  to  conduct  investigations, —  see  ante,  §  48,  note  [1]. 
Who  may  grant  franchises, —  see  iwst,  §  53,  note  [13]. 
Powers  of  former  Board  of  Rapid  Transit  Railroad  Commissioners, 

—  see  post,  §  83,  note  [2]. 

Congress  has  power  to  subject  to  regulations  every  carrier  engaged 
in  interstate  commerce,  and  to  adopt  such  regulative  measures  as  will 
destroy  favoritism  in  rates.  Therefore,  although  the  Interstate  Com- 
merce Act  may  not  contain  an  express  prohibition  that  an  interstate 
carrier  may  not  become  a  dealer  in  commodities  transported  by  it,  the 
court  will  enforce  the  provisions  and  purposes  of  the  Act,  even  though 
in  so  doing  it  renders  it  impossible  for  a  carrier  to  deal  in  such  com- 
modities.—  New  Yorh,  N.  H.  &  H.  R.  Co.  v.  Interst.  Com.  Commission, 
200  U.  S.  361,  26  Sup.  Ct.  E.  (U  S.)  272. 

Prohibition  of  interstate  transportation  of  lottery  tickets  is  within 
the  regulative  power  of  Congress  under  the  interstate  commerce  clause 
of  the  U.  S.  Constitution.—  The  Lottery  Cases,  188  U.  S.  321,  23  Sup. 
Ct.  E.  (U.  S.)  321. 
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"  Commerce,"  under  the  interstate  commerce  clause  of  the  TJ.  S.  Con- 
stitution, includes  navigation,  intercourse,  communication,  traffic,  the 
transit  of  persons,  and  the  transmission  of  messages  by  telegraph. — 
The  Lottery  Cases,  188  U.  S.  321,  23  Sup.  Ct.  E.  (F.  S.)  321. 

A  state  may  make  reasonable  regulations  to  secure  the  safety  of 
passengers,  even  on  interstate  trains,  while  within  its  borders,  but  can 
do  nothing  which  will  directly  burden  or  impede  the  interstate  traffic 
of  the  company,  or  impair  the  usefulness  of  its  facilities  for  such 
tTa&c— Illinois  Cent.  R.  Co.  v.  Illinois,  163  U.  S.  142,  16  Sup. 
Ct.  E.  (TJ.  S.)  1096,  revg.  s.  o.  143  111.  434,  33  N.  E.  173,  19  L.  E.  A. 
119. 

A  railroad  operating  exclusively  in  one  state  is  nevertheless  subject 
to  the  jurisdiction  of  the  Interstate  Commerce  Commission  if  it  enters 
into  an  agreement  for  through  rates  for  shipments  to  or  from  outside  the 
state,  over  its  lines,  and  participates  in  such  through  rates. —  Cincinnati, 
N.  0.  &  T.  P.  B.  Co.  V.  Interst.  Com.  Commission,  162  TJ.  S.  184,  16 
Sup.  Ct.  E.  (U.  S.)  YOG. 

Elevating,  receiving,  weighing  and  discharging  grain  is  not  interstate 
commerce,  but  the  regulation  thereof  is  within  the  police  power  of  the 
state.— Budd  v.  New  York,  143  U.  S.  517,  12  Sup.  Ct.  E.  (TJ.  S.)  468, 
afEg.  s.  0.  sub  nom.  People  v.  Budd,  117  N.  T.  1,  22  N.  E.  670,  682,  5 
L.  E.  A.  559n. 

Power  to  regulate  commerce  includes  power  to  regulate  its  adjuncts. — 
TJ.  8.  V.  Adair,  152  Fed.  737. 

Power  to  regulate  interstate  commerce  gives  power  to  enact  a  law  for- 
bidding carriers  to  discriminate  against  an  employee  because  of  member- 
ship or  non-membership  in  a  labor  union. —  U.  8.  v.  Adair,  152  Fed.  737. 

The  power  to  regulate  interstate  commerce  authorizes  regulation  as  to 
all  the  subjects  of  such  commerce,  the  persons  and  corporations  engaged 
in  it,  and  the  instruments  by  which  it  is  carried  on. —  Kelley  v.  Gt. 
Northern  B.  Co.,  152  Fed.  211. 

The  power  to  regulate  commerce  embraces  all  the  instrumentalities  of 
such  commerce. —  8nead  v.  Central  of  Ga.  B.  Co.,  151  Fed.  608. 

The  Mississippi  Eailroad  Commission  cannot  force  an  interstate  car- 
rier to  adopt  tariffs,  freight  rules,  regulations  and  classifications  of 
freight,  etc.,  in  respect  to  the  transportation  of  goods  from  points  within 
the  state  to  points  without,  for  that  would  be  a  regulation  of  interstate 
commerce. —  Mobile  &  0.  B.  Co.  v.  8essions,  28  Fed.  592. 

A  state  cannot  adopt  any  regulation  which  does  or  may  operate  inju- 
riously upon  the  commerce  of  other  states. —  Kaeiser  v.  III.  Cent.  B.  Co., 
18  Fed.  151. 

The  Interstate  Commerce  Commission  possesses  no  common  law  juris- 
diction or  powers. —  Jones  v.  St.  L.  &  8.  B.  Co.,  12  Inters.  Com.  E.  167. 
16 
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It  is  doubtful  whether  a  case  could  arise  under  which  the  Interstate 
Commerce  Commission  would  be  warranted,  if  it  had  the  legal  authority, 
in  directing  carriers  to  prefer  export  to  domestic  traffic. —  Matter  of  Pro- 
posed Advances  in  Freight  Bates,  9  Inters.  Com.  E.  382. 

The  Interstate  Commerce  Commission  may  not  interfere  with  transpor- 
tation arrangements  made  by  the  federal  commissioners  of  emigration. 
—  Savery  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  1  Inters.  Com.  E.  695,  2  Inters. 
Com.  E.  210,  2  I.  C.  C.  E.  338. 

The  legislature  has  not  invested  the  N.  Y.  Board  of  Eailroad  Commis- 
sioners with  the  function  of  granting  or  withholding  relief  based  upon 
contractual  obligations. —  People  ex  rel.  Loughran  v.  Board  of  B.  B. 
Comrs.,  158  N.  Y.  421,  53  N.  E.  163,  affg.  s.  c.  32  App.  Div.  (N.  Y.)  158, 
52  N.  Y.  Supp.  908. 

A  common  carrier  has  absolute  control  of  his  property  and  power  to 
make  reasonable  rules  and  regulations  concerning  it,  except  only  to  the 
extent  that  it  has  been  devoted  to  a  public  use. —  Barney  v.  Oyster  Bay 
&  H.  8.  Co.,  67  N.  Y.  301. 

The  Texas  Eailroad  Commission  has  power  to  correct  abuses  defined 
by  law,  but  not  to  enact  a  law  or  rule  defining,  given  acts  or  conditions 
as  an  abuse. —  Bailroad  Commission  v.  Houston  &  T.  C.  B.  Co.,  90  Tex. 
340,  38  S.  W.  750. 

The  provisions  of  a  constitution  giving  the  legislature  power  to  pass 
laws  to  regulate  rates,  correct  abuses  and  prevent  unjust  discriminations 
and  extortion,  invest  that  body  not  only  with  power  to  legislate  as  to  rates, 
but  to  correct  all  abuses  of  franchises  as  well  as  abuses  connected  with, 
or  growing  out  of  the  exercise  of  such  franchises. —  Bailroad  Commission 
V.  Houston  &  T.  C.  B.  Co.,  90  Tex.  340,  38  S.  W.  750. 

[6]    Determination  as  to  rates. 

^-^  In  general. 

Power  of  Interstate  Commerce  Commission  to  fix  rates, —  see  Interst. 
Com.  Act,  §  15,  post,  Appendix  B. 

Power  of  Commissions  to  regulate  rates  and  service  of  gas  and  elec- 
trical corporations, —  see  post,  §§  66,  67,  71,  72. 

Power  of  state  to  vest  a  commission  with  power  to  fix  rates, —  see  ante, 
§  4,  note  [14]. 

Whether  the  regulation  and  fixing  of  rates  is  a  judicial  or  administra- 
tive function, —  see  ante,  §  4,  note  [18]. 

Determination  as  to  reasonableness  and  justice  of  a  rate,  a  judicial 
question, —  see  ante,  §  4,  note  [19]. 

When  Interstate  Commerce  Commission  will  leave  adjustment  of  rates 
to  state  commissions, —  see  ante,  §  25,  note  [20]. 

Meaning  of  term  "rate," — see  ante,  §  26,  note  [26]. 

What  is  a  "  rehilling  rate," — see  ante,  §  26,  note  [27]. 
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Bight   of   carriers   io  determine  reasonableness  of  rates  in  the  first 

instance, —  see  also,  ante,  §  26,  note  [32]. 
Power  to  prohibit  rates  unreasonably  low, —  see  ante,  §  26,  note  [46]. 
Power  to  grant  relief  from  long  and  short  haul  provision, —  see  ante, 

§  36,  note   [11]. 
Belief  from  long  and  short  haul  rule  granted  only  upon  petition  and 

after  investigation, —  see  ante,  §  36,  note  [12]. 

The  Interstate  Commerce  Commission  has  no  power  to  fix  rates  in  the 
first  instance. —  Interst.  Com.  Commission  v.  Ala.  Mid.  B.  Co.,  168  U.  S. 
144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  o.  Y4  Fed.  715,  69  Fed.  22Y; 
Interst.  Com.  Commission  v.  C.  N.  0.  &  T.  P.  B.  Co.,  16Y  U.  S.  479,  17 
Sup.  Ct.  E.  (U.  S.)  896;  Jewett  r.  Ch.  M.  &  St.  P.  B.  Co.,  156  Fed.  160; 
So.  Pac.  Co.  V.  Colorado  F.  &  I.  Co.,  101  Fed.  779;  Interst.  Com. 
Commission  v.  Northeastern  B.  Co.,  83  Fed.  611,  affg.  74  Fed.  70; 
Farmers'  Loan  &  T.  Co.  v.  No.  Pac.  B.  Co.,  83  Fed.  249 ;  Interst.  Com. 
Commission  v.  Lehigh  Y.  B.  Co.,  74  Fed.  784;  Interst.  Com.  Commission 
V.  Northeastern  B.  Co..  74  Fed.  70;  affd.  83  Fed.  611. 

The  Interstate  Commerce  Act  (as  it  stood  March  30,  1896)  did  not 
expressly  or  by  implication  confer  on  the  Interstate  Commerce  Commis- 
sion the  power  to  itself  fix  rates.  It  is  argued  that  the  power  to  pass 
on  the  reasonableness  of  existing  rates  implies  a  right  to  prescribe  rates. 
The  reasonableness  of  the  rate,  in  a  given  case,  depends  on  the  facts, 
and  the  function  of  the  Commission  is  to  consider  these  facts  and  give 
them  their  proper  weight.  If  the  Commission,  instead  of  withholding 
judgment  in  such  a  matter  until  an  issue  shall  be  made  and  the  facts 
found,  itself  fixes  a  rate,  that  rate  is  prejudged  by  the  Commission  to  be 
reasonable. —  Cincinnati,  N.  0.  &  T.  P.  B.  Co.  v.  Interst.  Com.  Com- 
mission, 162  IT.  S.  184,  16  Sup.  Ct.  E.  (TJ.  S.)  700. 

That  a  provision  giving  a  prima  facie  or  conclusive  force  to  rates  fixed 
by  a  state  commission  is  unconstitutional,  will  not  invalidate  the  power 
of  the  commission  to  fix  rates,  nor  the  rates  fixed  by  the  commission. — 
Beagan  v.  Farmers  L.  &  T.  Co..  154  U.  S.  362,  14  Sup.  Ct.  E.  (U.  S.) 
1047. 

The  power  with  respect  to  rates  conferred  upon  the  Interstate  Com- 
merce Commission  by  the  Interstate  Commerce  Act  is  wholly  incon- 
sistent with  the  right  of  courts  to  pass  upon  the  reasonableness  of  an 
established  rate. —  Kiser  Co.  v.  Central  of  Ga.  B.  Co.,  158  Fed.  193. 

The  power  to  initiate  and  establish  rates  for  interstate  transportation 
rests  with  the  carrier,  subject  to  the  limitations  prescribed  by  law  that 
such  rates  shall  be  reasonable  and  just  in  themselves  and  not  unjustly 
discriminatory  between  persons,  places  or  kinds  of  traffic  and  subject  also 
to  the  power  of  the  Interstate  Commerce  Commission,  when  satisfied, 
after  full  hearing  upon  complaint  made,  that  the  rates  demanded,  charged 
or  collected  by  the  carrier  are  unjust  and  unreasonable,  or  unjustly  dis- 
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criminatory,  to  determine  and  prescribe  what  shall  be  a  just  and  reason- 
able maximum  rate  to  be  thereafter  charged. —  Jewett  v.  Gh.  M.  &  St. 
B.  B.  Co.,  156  Fed.  160. 

A  state  commission  may  fix  different  passenger  rates  for  different  car- 
riers.—ffousion  £  T.  G.  B.  Go.  V.  Storey,  149  Fed.  499. 

The  Interstate  Commerce  Commission  has  no  power  to  determine  with 
reference  to  the  past  what  was  a  reasonable  rate  and  thereupon  declare 
that  the  rates  should  not  in  future  be  raised  above  that  which  it  has 
adjudged  to  be  reasonable. —  Southern  Pac.  B.  Co.  v.  Colorado  F.  &  I. 
Co.,  101  Fed.  779. 

Federal  courts  have  no  power  to  fix  a  schedule  of  rates  for  interstate 
carriers. —  Southern  Pac.  B.  Co.  v.  Colorado  F.  &  1.  Co.,  101  Fed.  779. 

The  authority  to  ".regulate"  street  railway  corporations  does  not  vest 
a  city  with  power  to  fix  rates  thereon. —  Old  Colony  T.  Co.  v.  City  of 
Atlanta,  83  Fed.  39;  affd.  88  Fed.  859. 

The  Interstate  Commerce  Commission  has  no  power  to  fix  rates,  and 
especially  no  power  to  order  that  rates  from  a  given  point  to  one  city 
shall  bear  a  specified  relation  to  rates  from  that  point  to  another  city. — 
Interst.  Com.  Commission  v.  L.  &  N.  B.  Co.,  73  Fed.  409. 

The  Interstate  Commerce  Act  is  not  to  be  construed  so  as  to  abridge 
or  destroy  the  common  law  right  of  the  carrier  to  make  contracts,  and 
adopt  proper  business  methods,  further  than  the  terms  and  recognized 
purposes  of  the  act  may  require. —  Interst.  Com.  Commission  v.  L.  &  N. 
B.  Co.,  73  Fed.  409. 

The  Interstate  Commerce  Commission  now  has  the  power  to  fix  a  rate 
which  the  carrier  may  not  exceed. —  Cattle  Baisers'  Assn.  v.  Mo.  E.  &  T. 
B.  Co.,  12  Inters.  Com.  E.  5. 

The  Interstate  Commerce  Commission  has  no  authority  to  fix  a  mini- 
mum rate. —  Savannah  Bureau  v.  Charleston  &  S.  B.  Co.,  7  Inters.  Com. 
E.  458;  Commercial  Club  v.  Ch.  B.  I.  &  P.  B.  Co.,  6  Inters.  Com.  R 
S47;  Cincinnati  Freight  Bureau  r.  C.  N.  0.  £  T.  P.  B.  Co.,  7  Inters. 
Com.  E.  180. 

The  Interstate  Commerce  Commission  cannot  order  unreasonably  low 
rates  to  be  increased. —  In  re  Chicago,  St.  P.  &  K.  0.  B.  Co.,  2  Inters. 
Com.  E.  55,  137,  2  I.  C.  C.  E.  231. 

The  power  to  fix  rates  or  compensation  means  only  the  power  to  fix 
reasonable  rates  and  just  compensation. —  Spring  Valley  W.  W.  v.  San 
Francisco,  82  Cal.  286,  22  Pac.  910,  6  L.  E.  A.  756. 

A  commission  may  fix  rates,  etc.,  through  jurisdiction  over  a  corpora- 
tion which  controls  another  railway  corporation  under  a  contract  which 
gives  the  former  the  right,  license  or  permission  to  operate  the  latter. — 
State  v.  Seaboard  Air  L.  B.  Co.,  48  Fla.  129,  37  So.  314;  affd.  203  U.  S. 
261,  27  Sup.  Ct.  E.  (U.  S.)  109. 
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Where  the  charter  of  a  railroad  provides  that  the  company  may  regu- 
late its  tolls  and  rates  and  that  the  legislature  may  alter  or  reduce  its 
rates  but  not  so  as  to  produce  less  than  15  per  cent,  on  the  capital  stock, 
and  said  charter  is  later  amended  by  a  provision  that  the  company  may 
make  all  rules  and  regulations  "  not  repugnant  to  the  constitution  and 
laws  of  the  United  States  and  of  this  state,"  a  statute  providing  that  rail- 
roads shall  not  charge  unjust  nor  unreasonable  rates  and  creating  a  com- 
mission with  power  to  make  a  schedule  of  maximum  rates  for  railroads, 
is  not  unconstitutional  as  impairing  the  obligation  of  contract. —  Chicago, 
B.  &  Q.  R.  Co.  V.  Jones,  149  111  361,  37  N.  E.  247,  24  L.  E.  A.  141. 

A  state  law  requiring  street  railway  companies  to  transport  public 
school  children  at  half  fare  is  constitutional. —  Commonwealth  v.  Conn. 
Valley  8t.  E.  Co.,  —  Mass.  — ,  82  N.  E.  19;  Commonwealth  v.  Interstate 
Con.  St.  E.  Co.,  187  Mass.  436,  73  N.  E.  530. 

The  Massachusetts  Railroad  Commission  is  not  empowered  to  consider 
the  general  subject  of  rates,  but  particular  rates  upon  the  complaint  of 
any  shipper. —  Littlefield  v.  Fitchlurg  B.  Co.,  158  Mass.  1,  32  N.  E.  859. 

Under  the  statutes  of  Nebraska  providing  for  a  board  of  transporta- 
tion, and  prohibiting  unjust  and  unreasonable  rates,  such  board  may  de- 
termine what  is  a  just  and  reasonable  charge  on  all  railroads  within  the 
state  in  advance  of  the  rendition  of  the  service  by  the  roads. —  State  V. 
Fremont,  E.  &  M.  V.  R.  Co.,  22  Neb.  313,  35  N.  W.  118. 

The  North  Carolina  Corporation  Commission  may  prescribe  freight 
rates. —  Corporation  Commission  v.  Seaboard  Air  L.  B.  Co.,  127  N.  C. 
283,  37  S.  E.  266. 

[7] Rates  merely  threatened. 

The  Interstate  Commerce  Commission  possesses  no  power  or  authority 
to  pass  upon  the  lawfulness  of  rates  merely  threatened  to  be  put  in  effect 
by  a  carrier.—  Jetuett  v.  Ch.  M.  &  St.  P.  R.  Co.,  156  Fed.  160. 

[8] Compromises  -witli  carrier. 

A  board  of  railroad  commissioners  cannot  enter  into  any  compromise 
or  arrangement  with  a  carrier  that  will  sanction  or  continue  rates  within 
the  state  which  are  not  reasonable  and  just. —  Nebraska  v.  Fremont 
E.  &  N.  V.  R.  Co.,  23  Neb.  117,  36  N.  W.  305. 

The  Nebraska  Railroad  Commission  found  that  certain  rates  within 
the  state  were  33  Ms  per  cent  too  high.  It  then  made  an  arrangement  with 
the  roads  whereby,  in  consideration  of  their  reducing  certain  interstate 
rates  to  Chicago,  the  Commission  accepted  a  less  reduction  than  33  Vs  per 
cent,  on  the  intranstate  rates. —  Held,  that  such  an  arrangement  was  nn- 
hwinl.— State  v.  Fremont  E.  &  M.  V.  B.  Co.,  23  Neb.  117,  36  N.  "W.  305. 
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19]    —  Bates  for  elevation,  iveighing,  etc. 

A  statute  regulating  the  rates  and  management  of  elevators  is  a  proper 
exercise  of  the  police  power  of  a  state,  and  neither  denies  the  owners  the 
equal  protection  of  law  nor  deprive  them  of  property  without  due  pro- 
cess of  law.— Brass  v.  Stoeser,  153  U.  S.  391,  14  Sup.  Ct.  E.  (U.  S.)  857. 

An  act  of  the  New  Tork  Legislature,  fixing  maximum  charges  for  re- 
ceiving, elevating,  weighing  and  discharging  grain  is/  a  legitimate  exer- 
cise of  the  police  power  of  the  state  over  business  affected  with  a  public 
interest,  and  the  services  rendered  are  not  interstate  commerce. —  Budd 
V.  New  York,  143  U.  S.  517,  12  Sup.  Ct.  E.  (TJ.  S.)  468,  afig.  s.  c.  sub. 
nom.  People  v.  Budd,  117  N.  Y.  1,  22  N.  E.  670,  682,  5  L.  E.  A.  559n. 

An  act  fixing  a  maximum  charge  for  elevating,  receiving,  weighing 
and  discharging  grain  by  elevators  and  warehouses,  is  within  the  police 
power  of  the  state. —  Matter  of  Annon,  50  Hun  (N.  Y.),  413. 

[lO] Stritching  and  demurrage  charges. 

Provisions  of  the  Interstate  Commerce  Act  requiring  rates  for  the 
transportation  and  for  the  "  receiving,  delivering,  storage  or  handling " 
of  property  by  an  interstate  carrier,  to  be  reasonable,  are  sufficiently 
broad  to  cover  demurrage  charges. —  Michie  v.  N.  Y.  N.  H.  ds  H.  R.  Co., 
151  Fed.  694. 

A  state  commission  may  regnilate  switching  charges,  for  it  is  a  local 
service,  and  has  no  reference  to  interstate  shipments. —  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Becker,  32  Fed.  849. 

The  Interstate  Commerce  Commission  has  no  authority  to  fix  rules  and 
regulations  governing  reciprocal  demurrage. —  Mason  v.  Ch.  B.  I.  &  P. 
R.  Co.,  12  Inters.  Com.  E.  70. 

The  Interstate  Commerce  Commission  has  power  to  regulate  demUl- 
rage  charges. —  Pennsylvania  Millers'  Assn.  v.  Phila.  &  R.  R.  Co.,  8 
Inters.  Com.  E.  531. 

[11] Ferry  fares. 

A  statute  fixing  ferry  fares  is  constitutional. —  Parker  v.  Metropolitan 
B.  Co.,  109  Mass.  506. 

[12] Special  services. 

If  a  carrier  treats  the  compression  of  cotton  as  an  integral  part  of  the 
service  it  renders  the  shipper,  the  Interstate  Commerce  Commission  has 
jurisdiction  to  regulate  such  compression  and  the  charges  therefor. — 
Muskogee  Club  v.  Mo.  K.  &  T.  R.  Co.,  12  Inters.  Com.  E.  356. 

The  Interstate  Commerce  Commission  has  the  same  jurisdiction  to 
inquire  into  the  justice  and  reasonableness  of  icing  charges,  etc.,  as  of  any 
other  charge  for  the  transportation  of  passengers  or  property. —  Matter 
of  Charges  for  Transportation  of  Fruit,  11  Inters.  Com.  E.  129. 
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Appellant  was  a  terminal  railroad  connecting  two  trunk  lines,  and  per- 
forming switching  to  and  from  factories.  It  placed  cars  on  scales  on 
private  tracks,  ready  for  weighing. —  Held,  that  this  placing  of  cars  on 
scales  was  within  the  scope  of  public  service  regulation  as  to  rates,  etc., 
by  the  state  corporation  commission. —  Norfolk  &  P.  B.  Co.  v.  Common- 
wealth, 103  Va.  289,  49  S.  E.  39. 

[13]    Compelling  furnishing  of  facilities. 

Power  of  Commission  to  require  interchange  of  cars  hy  a  railroad  cor- 
poration and  a  street  railroad  corporation, —  see  also  ante,  §  35. 

Duty  of  carrier  to  furnish  passengers  with  seats, —  see  ante,  §  26,  note 
[16]. 

Determination  as  to  fulfillment  hy  carrier  of  duty  to  furnish  safe  and 
adequate  facilities, —  see  ante,  §  26,  note  [19]. 

Power  to  compel  furnishing  of  special  kinds  of  cars  and  equipment, — 
see  ante,  §  37,  note  [31]. 

Power  of  Commission  as  to  stations  and  waiting  rooms, —  see  post, 
§  50,  note   [4]. 

An  order  of  the  North  Carolina  Corporation  Commission  requiring  a 
railroad  to  deliver  cars  from  another  state  to  the  consignee  on  a  private 
siding  beyond  its  own  right  of  way  is  void.  Whether  such  an  order 
would  be  valid,  if  applied  only  to  state  business,  not  decided. —  McNeill 
V.  So.  B.  Co.,  202  F.  S.  543,  26  Sup.  Ct.  R.  (U.  S.)  722. 

A  Texas  statute  providing  that,  upon  application  by  a  shipper  in  due 
form,  the  carrier  shall  furnish  sufficient  ears,  etc.,  regardless  of  every 
other  consideration  except  strikes  and  other  public  calamities,  is  beyond 
the  regulative  powers  of  the  state,  in  so  far  as  it  requires  the  furnishing 
of  cars  for  shipments  out  of  the  state. —  Houston  &  T.  C.  B.  Co.  v.  Mayes, 
201  U.  S.  321,  26  Sup.  Ct.  E.  (U.  S.)  491. 

Under  the  Interstate  Commerce  Act  as  it  stood  Nov.  17,  1902,  the 
Interstate  Commerce  Commission  had  no  power  to  compel  carriers  to  give 
to  shippers  the  privilege  of  milling  in  transit. —  Diamond  Mills  v.  Boston 
&  M.  B.  Co.,  9  Inters.  Com.  E.  311. 

A  state  statute  compelling  express  companies  to  extend  equal  facilities 
to  all  responsible  consignors,  including  other  express  companies,  is  valid. 
—Am.  Express  Co.  v.  So.  Ind.  Express  Co.,  167  Ind.  292,  78  N.  E.  1021. 

[14]    ^^  Sapervision  over  operation  of  road. 
Conduct  of  business  in  general. 

Power  of  Commission  to  relieve  carriers  from  the  necessity  of  having 
sufficient  cars  and  motive  power, —  see  also,  ante,  §  37. 

Power  of  Commission  to  make  regulations  for  the  distribution  of 
freight  cars  to  shippers,  the  switching  and  loading  of  the  same, 
and  demurrage  charges  thereon, —  see  also  ante,  §  37. 
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Power  of  Commission  to  order  repairs  or  dianges  in  tracks^  switches, 
motive  power,  etc., —  see  also  ante,  §  50. 

Power  of  Commission  to  order  changes  in  time  schedules  or  the  run- 
ning of  additional  cars  and  trains, —  see  also  post,  §  51. 

Power  of  Commissions  to  prescribe  the  manner  in  which  accounts  shall 
he  kept  hy  carriers, —  see  post,  §  52. 

When  Commission  will  interfere  with  method  of  operation, —  see  post, 
note   [30]. 

Statute  forbidding  transportation  of  cotton  hy  night  not  a  regulation 
of  interstate  commerce, —  see  ante,  §  25,  note  [16]. 

Whether  compelling  the  transfer  of  cars  hy  connecting  carriers  is  a 
regulation  of  interstate  commerce, —  see  ante,  §  25,  note  [16]. 

Whether  requiring  interstate  carriers  to  file  reports  is  a  regulation  of 
interstate   commerce, —  see   ante,   §   25,  note   [16]. 

Whether  statute  forhidding  transportation  on  Sunday  is  a  regulation 
of  interstate  commerce, —  see  ante,   §  25,  note   [16]. 

Power  to  compel  the  giving  of  sidetrack  connections, —  see  ante,  §  27, 
note  [3]. 

Power  to  compel  interchange  of  cars  hy  connecting  carriers, —  see  ante, 
§  35,  note  [9]. 

Power  of  state  commission  to  compel  installation  of  switches  to  facili- 
tate transfer  of  cars  hy  connecting  carriers, —  see  ante,  §  35,  note 
[10]. 

Consideration  of  state  and  interstate  business  in  determining  whether 
switch  uniting  connecting  lines  will  he  ordered, —  see  ante,  §  35, 
note    []9]. 

Power  to  determine  terms  on  which  railroads  intersect, —  see  ante,  §  35, 
note  [34]. 

Power  to  fix  rules  governing  demurrage, —  see  ante  §  37,  note  [31]. 

Power  to  prevent  delay  in  transporting  goods, —  see  ante,  §  38,  note 
[31] 

Power  over  crossings  and  intersecions, —  see  post,  §  50,  note  [1]. 

Power  of  Commission  to  control  method  of  keeping  hooks  and  ac- 
counts,—  see  post,  §  52,  note. 

The  term  "  public  convenience  "  and  the  like  are  not  to  be  construed 
as  giving  the  government  the  right  to  assume  the  management  of  a 
railroad  and  perform  the  functions  of  its  officers. —  Lake  Shore  &  M. 
S.  R.  Co.  v.  Smith,  173  U.  S.  684,  19  Sup.  Ct.  K.  (U.  S.)  565,  revg.  114 
Mich.  460,  72  N.  W.  328. 

A  Louisiana  statute  forbidding  discrimination  on  account  of  race 
or  color  on  railroads  within  the  state,  is  an  unconstitutional  interfer- 
ence with  interstate  commerce,  in  so  far  as  it  relates  to  interstate 
traffic—  Hall  v.  DeCuir,  95  U.  S.  485,  revg.  s.  c.  27  La.  Ann.  1. 

Wisconsin  L.  1905,  p.  13,  ch.  19,  as  amended  by  Laws  Special  Session 
1905,  p.  19,  ch.  12,  creating  a  Superior  Grain  and  Warehouse  Commis- 
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sion  and  requiring  all  grain  sold,  delivered  or  stored  in  Superior  to 
be  subject  to  weights  and  grades  fixed  by  sucb  Commission,  is  an  at- 
tempt to  force  Wisconsin  standards  on  interstate  commerce,  and  hence 
void. —  Glohe  Elev.  Co.  v.  Andrew,  144  Fed.  871. 

It  is  not  within  the  province  of  the  Interstate  Commerce  Commission 
to  prescribe  the  method  carriers  shall  adopt  in  imposing  icing  charges, 
so  long  as  the  price  charged  the  shipper  is  fair. —  Matter  of  Charges 
for  Transportation  of  Fruit,  11  Inters.  Com.  E.  129. 

The  Interstate  Commerce  Commission  is  authorized  by  the  Inter- 
state Commerce  Act  to  order  carriers  to  cease  and  degist  from  subject- 
ing any  particular  person,  locality  or  description  of  traffic  to  undue 
prejudice  or  disadvantage,  and  its  jurisdiction  extends  to  a  case  of 
alleged  unlawful  prejudice  to  shippers  of  outward  bound  package 
freight,  through  enforcement  by  carriers  of  a  regulation  providing  for 
the  earlier  closing  of  depots  used  for  the  reception  of  such  freight. — 
Cincinnati  Chamber  of  Com.  v.  B.  <&  0.  S.  W.  B.  Co.,  10  Inters.  Com. 
K.  378. 

The  power  to  prohibit  an  unlawful  practice  necessarily  involves  the 
power  to  determine  and  declare  its  unlsiwixilness.— Pennsylvania  Mil- 
lers' Assn.  V.  Phila.  &  E.  R.  Co.,  8  Inters.  Com.  R.  531. 

The  Interstate  Commerce  Commission  has  no  jurisdiction  to  require 
railroads  to  make  arrangements  permitting  commercial  travelers  to 
carry  without  additional  charge  an  extra  allowance  of  baggage,  in 
return  for  a  degree  of  exemption  from  liability. —  Traders'  &  T.  Union 
V.  Phila.,  etc.,  R.  Co.,  1  Inters.  Com.  E.  18,  1  I.  C.  C.  E.  8. 

If  one  railroad  refuses  to  receive  freight  and  cars  from  a  connecting 
road,  the  latter  is  not  confined  to  the  railroad  commission  for  redress. 
It  may  ask  the  courts  to  order  an  interchange,  and  if  such  an  order 
is  made  and  the  two  railroads  cannot  agree  on  the  terms  thereof,  these 
may  then,  on  application,  be  fixed  by  the  railroad  commission. —  Hud- 
son Valley  R.  Co.  v.  Boston  &  M.  R.  Co.,  45  Misc.  (N.  T.)  520,  92 
N.  T.  Supp.  928;  affd.  106  App.  Div.  (N.  T.)  375,  94  N.  T.  Supp.  545. 

The  legislature  may  impose  upon  a  railroad  the  duty  to  furnish 
drinking  water  to  passengers. —  Southern  R.  Co.  v.  State,  125  Ga.  287, 
54  S.  E.  160. 

A  grant  of  power  to  a  city  to  fix  the  rates  to  be  charged  by  street 
railroads  must  necessarily  include  the  power  to  regulate  the  trans- 
ferring of  passengers  from  one  line  to  another  owned  .by  the  same 
company. —  Chicago  U.  Traction  Co.  v.  City  of  Chicago,  199  HI.  484, 
65  N.  E.  451. 

Since  (a)  the  state  may  regulate  rates;  (b)  the  rate  must  be  reason- 
able; (c)  it  must  afford  the  carrier  compensation  over  and  above  operat- 
ing expenses,  it  is  absurd  to  withhold  from  the  state  large  control  over 
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the  method  of  operating,  and  consequent  expenses. —  Staie  v.  Minne- 
apolis &  St.  L.  B.  Co.,  80  Minn.  191,  83  N.  W.  60;  afid.  186  U.  S.  257, 
22  Sup.  Ct.  E.  (U.  S.)  900. 

Interchange  of  cars  with  connecting  roads  is  the  common  and  almost 
universal  practice  of  railroad  companies,  the  ordinary  and  usual  way 
of  doing  business.  The  legislature  may  compel  a  carrier  to  do  busi- 
ness in  the  ordinary  and  usual  way,  and  therefore  compel  such  inter- 
change of  cars  as  incidental  to  the  business  for  which  the  company 
was  chartered. —  Jacohson  v.  Wisconsin,  M.  &  P.  R.  Co.,  71  Minn.  514, 
74  N.  W.  893;  Burlington,  G.  R.  &  N.  R.  Co.  v.  Dey,  82  Iowa,  312,  48 
N.  W.  98,  12  L.  R.  A.  436n. 

The  North  Carolina  Corporation  Commission  may  reduce  the  mini- 
mum number  of  tons  which  shall  be  accepted  by  railroads  as  a  carload. 
— Corporation  Commission  v.  Seaboard  Air  L.  R.  Co.,  127  N.  C.  283, 
37  S.  E.  266. 

[15]    —  Embargo. 

The  Interstate  Commerce  Commission,  under  its  power  to  prevent 
discriminations,  has  power  to  prevent  abuses  from  the  issuance  of  em- 
bargo notices. —  Rogers  v.  Phila.  &  R.  R.  Co.,  12  Inters.  Com.  E.  352. 

[16] Tickets. 

Issuance  of  transfers  hy  street  railroads, —  see  ante,  §  26,  notes 
[58]-[72]. 

An  act  of  the  Michigan  legislature  requiring  railroads  to  sell  1,000 
mile  books  to  passenger  transportation  is  unconstitutional,  because  it 
discriminates  between  persons  buying  tickets,  and  because  it  inter- 
feres with  the  right  of  the  carrier  to  run  its  business,  thus  taking  its 
property  without  due  process  of  law. —  Lake  Shore  &  M.  S.  R.  Co.  v. 
Smith,  173  U.  S.  684,  19  Sup.  Ct.  E.  (U.  S.)  565,  revg.  s.  c.  114  Mich. 
460,  72  N.  W.  828. 

The  Interstate  Commerce  Commission  has  no  power,  ordinarily,  to 
compel  carriers  to  issue  mileage,  excursion  or  commutation  tickets. — 
Sprigg  v.  B.  &  0.  R.  Co.,  8  Inters.  Com.  E.  443. 

An  act  requiring  railroads  to  issue  mileage  books  is  constitutional. 
—  Dillon  V.  Erie  R.  Co.,  19  Misc.  (N.  Y.)  116,  43  N.  T.  Supp.  320. 

A  statute  of  Massachusetts  which  provides  that  all  railroads  shall 
issue  mileage  books  for  travel  within  the  state  but  permits  the  rail- 
road commission  to  excuse  railroads  where  public  welfare  or  the  finan- 
cial condition  of  the  road  justify,  is  not  objectionable  on  the  ground 
that  certain  railroads  may  be  exempted  from  the  necessity  of  issuing 
mileage  books,  since  the  legislature  can,  if  it  sees  fit,  establish  rates 
for  each  railroad  separately,  as  different  railroads  may  reasonably  re- 
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quire   different  rates. —  Attorney-General  v.    Old  Colony  B.   Co.,  160 
Mass.  62,  35  N.  E.  252,  22  L.  E.  A.  112. 

A  Virginia  statute  requiring  all  railroads  operating  within  the  state 
to  keep  on  sale  at  all  times  mileage  books  of  500  miles  and  over  at  a 
charge  of  not  more  than  2  cents  a  mile,  is  unconstitutional  as  depriv- 
ing railroads  of  property  without  due  process  of  law. —  Commonwealth 
V.  Atlantic  C.  L.  B.  Co.,  106  Va.  61,  55  S.  E.  572. 

ni7]    —  Stopping  of  trains. 

Mandamus  to  compel  stopping  of  trains, —  see  post,  §  57,  note  [13]. 

A  railroad  commission,  if  a  carrier  does  not  otherwise  furnish  proper 
and  adequate  accommodations  to  a  particular  locality,  may  compel  the 
stoppage  thereat  of  state  and  interstate  trains.  In  the  absence  of 
congressional  legislation  as  to  such  stoppage  of  interstate  trains,  there 
is  no  illegal  or  improper  interference  with  interstate  commerce  in  such 
stoppage,  unless  the  company  was  already  furnishing  all  such  proper 
and  reasonable  accommodation  to  the  locality  as  may  fairly  be  de- 
manded.—  Mississippi  B.  B.  Commission  v.  III.  Cent.  B.  Co.,  203  U.  S. 
335,  27  Sup.  Ct.  E.  (U.  S.)  90. 

An  Ohio  statute,  requiring  stoppage  of  all  passenger  trains,  includ- 
ing interstate  trains,  at  places  having  more  than  3,000  inhabitants,  is 
not  an  unconstitutional  interference  with  interstate  commerce,  but  a 
reasonable  exercise  of  the  police  power  of  the  state  in  the  interests 
of  the  convenience  and  adequacy  of  the  facilities  afforded  the  public. — 
Lake  Shore  &  M.  8.  B.  Co.  v.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  E.  (U. 
S.)  465,  affg.  s.  0.  8  Oh.  C.  0.  220. 

An  order  of  the  Eailroad  Commissioners  of  South  Carolina  requir- 
ing a  railroad  to  stop,  if  flagged,  two  fast  trains  engaged  in  carrying 
interstate  passengers,  at  a  station  where  accommodations  would  other- 
wise be  inadequate,  is  not  a  burden  on  interstate  commerce. —  Bailroad 
Comrs.  V.  Atlantic  C.  L.  B.  Co.,  74  S.  C.  80,  54  S.  E.  224. 

[IS]    — ^  Rate  of  speed. 

Belief  from  ordinance  regulating  speed  of  trains, —  see  post,  note 
[30]. 

When  authorized  so  to  do  by  the  state  legislature,  a  municipality 
may  regulate  the  speed  of  trains  within  its  limits,  and  this  extends  to 
interstate  trains,  in  the  absence  of  Congressional  action  on  the  subject. 
—  Erh  v.  Morasch,  177  U.  S.  584,  20  Sup.  Ct.  E.  (U.  S.)  819. 

A  city  ordinance  provided  that  it  should  be  unlawful  to  run  a  train 
within  the  city  at  a  rate  exceeding  ten  miles  per  hour. —  Held,  that  the 
ordinance  was  not  void  as  placing  unreasonable  restrictions  on  interstate 
Commerce. —  Peterson  v.  State,  —  Neb.  — ,  112  N.  W.  306. 
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A  municipal  corporation  has  the  unquestioned  right  to  regulate  the 
speed  of  cars  operated  within  its  streets. —  Ashley  v.  Kanawha  Valley 
Tr.  Co.,  60  W.  Va.  306,  55  S.  E.  1016. 

[19]    Cars  and  equipment. 

Begulaiion  of  method  of  heating  cars  not  a  regulation  of  interstate 
commerce, —  see  ante,  §  25,  note  [16]. 

The  Interstate  Commerce  Commission  has  several  times  decided  that 
it  possesses  no  authority  to  compel  carriers,  subject  to  its  jurisdiction, 
to  provide  any  particular  kind  of  cars  or  other  special  equipment. — 
Rice  V.  Cincinnati,  W.  &  B.  Co.,  3  Inters.  Com.  E.  841,  5  I.  0.  C.  E.  193, 

The  Interstate  Commerce  Commission  will  investigate  as  to  the 
fitness  of  cars  used  for  transporting  emigrants  and  compel  the  use  of 
suitable  cars. —  Savery  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  1  Inters.  Com.  E. 
695,  2  Inters.  Com.  E.  210,  2  I.  C.  C.  E.  338. 

The  Interstate  Commerce  Act  does  not  empower  the  Commission  to 
order  the  carrier  to  furnish  any  particular  equipment  of  cars,  or  any 
cars  at  all.—  Scofield  v.  L.  S.  &  M.  S.  R.  Co.,  1  Inters.  Com.  E.  593, 
2  Inters.  Com.  E.  67,  2  I.  C.  C.  E.  90. 

A  state  statute  compelling  railroads  to  heat  passenger  cars  by  ap- 
paratus other  than  stoves,  is  a  valid  exercise  of  police  power  and  ap- 
plies to  railroads  engaged  in  interstate  commerce. —  People  V.  N.  Y. 
N.  H.  &  H.  R.  Co.,  55  Hun  (K  T.),  409,  8  N.  T.  Supp.  672;  affd. 
without  opinion,  123  N.  Y.  635,  25  N.  E.  953. 

An  act  of  the  Missouri  legislature  requiring  railroads  to  furnish 
double-decked  cars  for  the  transportation  of  sheep  is  constitutional 
and  reasonable.— ^'merson  v.  8t.  L.  &  H.  B.  Co.,  Ill  Mo.  161,  19  S. 
W.  1113. 

[20]    Correction  of  classifications. 

Whether  determination  as  to  reasonableness  of  classifications  is  a 

legislative  function, —  see  ante,  §  4,  note  [18]. 
Supervision  of  commission  over  method  of  making  classification, — 

see  ante,  §  28,  note  [30]. 

Where  railroads  modify  their  official  classification  for  shipments  in 
certain  territory,  and  it  is  found  by  the  Interstate  Commerce  Commis- 
sion that  such  modification  brought  about  a  general  disturbance  of  the 
relations  previously  exisrting  in  that  territory  and  created  discrimina- 
tions and  preferences  among  manufacturers  and  shippers  and  between 
localities  in  such  territory,  the  Commission  acts  within  the  powers  con- 
ferred by  the  Interstate  Commerce  Act  when  it  directs  the  carriers  to 
cease  and  desist  from  further  enforcing  the  classification  operating  such 
results. —  Cincinnati,  H.  &  D.  R.  Co.  v.  Interst.  Com.  Commission, 
206  U.  S.  142,  27  Sup.  Ct.  E.  (U.  S.)  648. 
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The  InterstAte  Commerce  Commission  has  power  to  order  a  change 
in  classification. —  Myer  v.  C.  G.  C.  &  St.  L.  R.  Co.,  9  Inters.  Com. 
E.  78;  Pyle  v.  T.  &  V.  R.  Co.,  l,Inters.  Com.  E.  767,  1  I.  C.  C.  E.  465. 

The  Interstate  Commerce  Commission  has  power  to  correct  classifi- 
cations of  freight,  etc.,  to  prevent  their  being  used  as  a  device  for 
unjustly  discriminating  or  otherwise  violating  the  statute. —  Coxe  Bros. 
V.  Lehigh  7.  R.  Co.,  2  Inters.  Com.  E.  195,  229,  3  Inters.  Com.  E.  460, 
4  I.  C.  C.  E.  535. 

[21]    Regulations  as  to  employees. 

Extent  of  state  and  federal  control  over  regulations  as  to  employees, 
see  ante,  §  25,  note  [10]. 

Whether  statutes  requiring  examination  of  engineers  are  a  regula- 
tion of  interstate  commerce, —  see  ante,  §  25,  note  [16]. 

Whether  a  regulation  of  employers'  liahility  on  interstate  railroads 
is  a  regulation  of  interstate  commerce, —  see  ante,  §  25,  note  [16]. 

A  state  may  require  locomotive  engineers,  etc.,  to  be  examined  by  a 
tribunal  appointed  for  that  purpose,  as  to  their  ability  to  distinguish 
color  signals,  etc. —  Nashville,  C.  &  St.  L.  R.  Co.  v.  Alalama,  128  U.  S. 
96,  9  Sup.  Ct.  E.  (U.  S.)  28,  affg.  s.  c.  83  Ala.  71,  3  So.  702. 

An  Alabama  statute  requiring  the  examination  and  licensing  of  all 
railway  engineers  is  constitutional. —  Smith  v.  Alabama,  124  U.  S.  465, 
8  Sup.  Ct.  E.  (U.  S.)  564,  affg.  s.  c.  76  Ala.  69. 

Power  to  regulate  interstate  commerce  confers  power  to  regulate 
for  the  safety  and  protection  of  employees  engaged  in  such  commerce. 
—  Spain  v.  St.  L.  &  S.  F.  R.  Co.,  151  Fed.  522. 

[22]    Fermltting   limitation   of  liability. 

Power  to  regulate  limitation  of  carrier's  liahility, —  see  ante,  §  38, 
note  [12]. 

Authority  to  a  corporation  commission  to  make  just  and  reasonable 
rates  of  freight  gives  no  power  to  change  the  law  and  it  is  beyond  the 
power  of  the  commission  to  permit  carriers  to  limit  their  liability  for 
loss  caused  by  negligence,  to  a  certain  fixed  amount. —  Everett  v.  Nor- 
folk &  S.  R.  Co.,  138  K  C.  68,  50  S.  E.  557. 

[23]    Regulation  of  tarifF  schedules. 

Tower  of  Commission  to  order  changes  in  the  form  of  schedules, — 

see  also,  ante,  §  28. 
Power  of  Commission  to  permit  changes  in  published  schedules  of 

rates  on  less  than  30  days'  notice, —  see  also,  ante,  §  29. 
Power  of  Commission  as  to  matters  to  he  included  in  tariff  schedules, 

see  ante,  §  28,  note  [24]. 
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The  Interstate  Commerce  Ootti mission  may,  by  a  general  order, 
require  carriers  to  state  in  their  tariffs  what  free  storage  is  granted 
and  the  terms  and  conditions  on  which  it  will  be  granted. —  American, 
Warehousemen's  Assn.  v.  III.  Cent.  B.  Co.,  7  Inters.  Com.  E.  556. 

[24]    Ordering  throngh  routes  and  throngh  rates. 

Power  of  Interstate  Commerce  Commission  to  establish  through 
routes  and  joint  rates,  and  prescribe  the  division  of  such  rates 
and  the  terms  and  conditions  under  which  such  through  routes 
shall  be  operated, —  see  Interst.  Com.  Act,  §  15,  post.  Appen- 
dix B. 

When  Commission  will  order  through  routes  and  rates, —  see  post, 
note  [28]. 

Power  to  compel  railroads  to  contract  for  joint  through  route  and 
rate, —  see  ante,  §  35,  note  [9]. 

The  Interstate  Commerce  Commission  may  compel  the  establishment 
of  a  through  route  and  through  rate. —  Cattle  Raisers'  Assn.  v.  Gal- 
veston, H.  &  8.  A.  R.  Co.,  12  Inters.  Com.  R.  21;  Enterprise  Transp. 
Co.  V.  Pa.  R.  Co.,  12  Inters.  Com.  R.  373. 

The  Interstate  Commerce  Commission  has  no  power  to  order  a 
through  route  or  through  rate;  through  routes  and  rates  are  matters 
of  agreement  between  the  carriers  themselves. —  New  York,  N.  H.  ,&  H. 
R.  Co.  V.  Piatt,  7  Inters.  Com.  R.  323. 

The  Interstate  Commerce  Act,  as  it  stood  Nov.  17,  1902,  gave  the 
Interstate  Commerce  Commission  no  power  to  establish  through  routes. 
—  Diamond  Mills  v.  Boston  &  M.  R.  Co.,  9  Inters.  Com.  R.  311. 

The  Interstate  Commerce  Commission  has  no  power  to  compel  a 
carrier  to  enter  into  arrangements  for  through  rates  or  billing. — 
Capehart  v.  L.  &  N.  R.  Co.,  3  Inters.  Com.  R.  278,  4  I.  C.  C.  R.  265. 

A  state  railroad  commission  has  no  power  to  compel  the  establish- 
ment of  a  joint  route. —  State  v.  Wrightsville  &  T.  R.  Co.,  104  Ga.  437, 
30  S.  E.  891. 

In  a  Georgia  statute  authorizing  the  railroad  commission  to  make 
"joint  rates,"  the  term  "joint  rates,''  means  a  rate  prescribed  to  bo 
charged  for  the  transportation  of  goods  or  passengers  over  the  con- 
necting lines  of  two  or  more  railroads,  and  to  be  divided  among  them 
for  the  service  rendered  by  each  respectively. —  Hill  v.  Wadlej/  So.  R. 
Co.,  128  Ga.  705,  57  S.  E.  795. 

A  statute  authorizing  carriers  to  establish  schedules  of  joint  through 
rates  to  be  filed  with  a  state  commission,  does  not  give  the  commission 
any  powers  to  fix  such  rates. — State  v.  C  B.  &  Q.  R.  Co.,  90  Iowa, 
594,  58  N.  W.  1060. 
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No  distinctions  in  principle  exist  which  deprive  the  state  of  au- 
thority and  power  to  establish  "  joint  through  rates,"  while  it  may, 
in  the  exercise  of  its  constitutional  authority,  fix  rates  of  freight 
charges  for  each  separate  railroad. —  Burlington,  C.  B.  &  N.  B.  Co. 
V.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  E.  A.  436n. 

The  objection  that  a  statute  which  authorizes  a  railroad  commission 
to  fix  joint  rates  between  carriers  compels  two  or  more  railroads  to 
enter  involuntarily  into  contractual  relations  with  each  other  is  un- 
tenable, since  the  commission,  under  the  statute,  merely  prescribes 
rates  and  the  railroads  are  not  permitted  to  charge  more.  The  rail- 
road is  not  bound  by  an  obligation  as  of  a  contract  but  under  an  obli- 
gation imposed  by  law. —  Burlington,  G.  B.  ■&  N.  B.  Co.  v.  Dey,  82 
Iowa,  312,  48  N.  W.  98,  12  L.  E.  A.  436n. 

[25]    —   Enforcement  of  anti-trnst  laws. 

The  Interstate  Commerce  Commission  has  no  jurisdiction  over  viola- 
tions of  anti-trust  laws  by  interstate  carriers,  but  only  over  unreason- 
able rates  resulting  from  such  violations. —  Warren  Mfg.  Co.  v.  8o.  B. 
Co.,  12  Inters.  Com.  E.  447. 

The  Interstate  Commerce  Commission  has'  no  jurisdiction,  directly  or 
indirectly,  to  enforce  the  anti-trust  laws,  nor  does  it  acquire  any  jurisdic- 
tion by  those  laws  or  their  violation. —  Sprigg  v.  B.  &  0.  B.  Co.,  8  Inters. 
Com.  E.  443. 

[26]    General  rnles  and  principles  governing  Commission. 

In  passing  upon  rates  and  promulgating  orders,  the  Interstate  Com- 
merce Commission  must  consider  that  the  purpose  of  the  Interstate  Com- 
merce Act  is  to  promote  and  facilitate  trade  and  commerce. —  Texas  & 
P.  B.  Co.  V.  Interst.  Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E. 
(U.  S.)  666,  revg.  s.  c.  57  Fed.  948,  affg.  s.  c.  52  Fed.  187. 

If  the  Interstate  Commerce  Commission,  instead  of  confining  its  action 
to  redressing,  on  complaint  made  by  some  particular  persons  or  locality, 
some  specific  disregard  of  the  provisions  of  the  Interstate  Commerce  Act, 
proposes  to  promulgate  general  orders,  which  thereby  become  rules  of  ac- 
tion to  the  carrying  companies,  the  spirit  and  letter  of  the  Act  requires 
that  such  orders  should  have  in  view  the  purpose  of  promoting  and  facili- 
tating commerce,  and  the  welfare  of  all  to  be  afiected,  as  well  the  carriers 
as  the  traders  and  consumers  of  the  country. —  Texas  &  P.  B.  Co.  v. 
Interst.  Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E.  (U.  S.)  666, 
revg.  s.  c.  57  Fed.  948,  affg.  s.  c.  52  Fed.  948. 

The  effort  of  the  Interstate  Commerce  Commission  to  deprive  inland 
consumers  of  the  advantage  of  through  rates  is  contrary  to  the  purpose 
of  the  Interstate  Commerce  Act,  which  is  to  promote  and  facilitate 
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commerce.^ —  Texas  &  P.  R.  Co.  v.  Interst.  Com.  Commission,  162  U.  S. 
197,  16  Sup.  Ct.  E.  (U.  S.)  666,  revg.  s.  c.  5Y  Fed.  948,  affg.  s.  c.  52 
Fed.  187. 

It  Is  only  when,  upon  complaint,  the  Interstate  Commerce  Commission 
finds  that  a  carrier  is  demanding,  charging  or  collecting  rates  in  viola- 
tion of  law,  that  it  has  power  to  interfere  with  rates. —  Jewett  v.  Gh. 
M.  &  8t.  P.  B.  Co.,  156  Fed.  160. 

The  spirit  and  letter  of  the  Interstate  Commerce  Act  require  that 
orders  made  by  the  Interstate  Commerce  Commission  should  have  in 
view  the  promoting  and  facilitating  of  commerce. —  Interst.  Com.  Com- 
mission V.  Ala.  Mid.  P.  Co.,  74  Fed.  715,  affg.  69  Fed.  227;  affd.  168 
U.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45. 

The  carrier's  business  of  transporting  goods  involves  the  rights  of, 
and  the  necessity  of  doing  justice  to,  three  parties :  the  seller  at  the 
point  of  consignment,  the  carrier  and  the  trader  or  consumer  at  the 
point  of  delivery  The  interests  of  all  these  must  be  duly  weighed  by  a 
commission  or  court  in  the  decision  of  any  case  involving  the  carrier's 
freight  tariff. —  Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  73  Fed.  409. 

It  may  often  happen  that  a  single  rate  out  of  an  entire  system  of 
rates  may,  when  examined  by  itself,  appear  to  be  unreasonable,  even 
though,  when  considered  as  a  part  of  the  whole  system,  it  is  justifiable. 
To  reduce  tliis  single  rate  would  perhaps  disarrange  the  entire  system  of 
rates  in  effect,  and  in  a  case  of  this  sort  the  Interstate  Commerce  Com- 
mission ought  not  to  interfere  unless  strong  reasons  are  presented. — 
Hastings  Co.  v.  Ch.  M.  &  St.  P.  B.  Co.,  11  Inters.  Com.  E.  675. 

The  Interstate  Commerce  Commission  hesitates  to  require  the  estab- 
lishment of  carload  rates  where  none  exist,  especially  where  the  normal 
and  accustomed  unit  of  shipment  is  less  than  a  carload. —  Kindel  v. 
Boston  &  A.  B.  Co.,  11  Inters.  Com.  E.  495. 

If  rates  are  exorbitant,  oppressive  and  unreasonable,  or  if  discrimina- 
tions made  are  unjust  and  work  hardship,  it  is  the  province  of  the  Inter- 
state Commerce  Commission  to  interfere  and  secure,  if  possible,  a  fair 
adjustment,  but  it  is  no  more  its  object  or  duty  to  place  competing  manu- 
facturers of  one  kind  in  two  different  states  on  precisely  the  same  foot- 
ing, than  to  equalize  conditions  in  all  localities  and  in  every  industry. — 
Mayor  of  Wichita  v.  Mo.  Pac.  B.  Co.,  10  Inters.  Com.  E.  35. 

The  Interstate  Commerce  Commission  will  not  compel  a  carrier  to  dis- 
regard distance  in  order  to  put  two  localities  on  a  commercial  equality. — 
Savannah  Bureati  v.  Charleston  &  S.  B.  Co.,  7  Inters.  Com.  E.  458; 
Commercial  Cluh  v.  Ch.  B.I.  &  P.  R.  Co.,  6  Inters.  Com.  E.  647;  Cin- 
cinnati Freight  Bureau  \.  C.  N.  0.  &  T.  P.  R.  Co.,  7  Inters.  Com.  E.  180. 

The  Interstate  Commerce  Commission  should  not  interfere  with  rates 
except  when  necessary  to  protect  public  interests. —  Comm,ercial  Cluh  v. 
Ch.  &  N.  W.  R.  Co.,  7  Inters.  Com.  E.  387. 
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Where  a  carrier  has  been  enforcing  an  arbitrary  and  variable  scale  of 
minimum  carload  weights  which  operate  prejudicially  to  shippers, 
the  Interstate  Commerce  Commission  will  order  that  the  carrier  shall  es- 
tablish a  fixed,  reasonable  and  just  scale  of  minimum  weights. —  Buff  em, 
E.  &  Go.  V.  Indiana,  D.  &  W.  B.  Co.,  7  Inters.  Com.  255. 

Rates  on  various  commodities  must  bear  a  just  relation  to  each  other 
as  well  as  be  reasonable  per  se. —  Page  v.  D.  L.  &  W.  B.  Co.,  6  Inters. 
Com.  E.  548. 

The  Interstate  Commerce  Commission  will  act  to  prevent  a  consider- 
able advance  in  rates  which  the  carrier  cannot  sufficiently  justify. — 
B.  B.  Com.  of  Florida  v.  Savannah  F.  &  W.  B.  Co.,  3  Inters.  Com.  E. 
414,  688,  5  I.  C.  0.  E.  13. 

The  Interstate  Commerce  Commission  will  act  to  prevent  the  charg- 
ing of  arbitrary  differentials  which  result  in  discriminations  between 
places.—  Toledo  Prod.  Exch.  &  E.  Kemhle  v.  L.  8.  &  M.  8.  B.  Co.,  2 
Inters.  Com.  E.  492,  3  Inters.  Com.  E.  830,  5  I.  C.  C.  R.  166. 

The  relation  of  rates  ought  to  rest  upon  fixed  and  stable  conditions. — 
Squire  v.  Mich.  Cent.  B.  Co.,  2  Inters.  Com.  E.  303,  484,  3  Inters.  Com. 
E.  515,  4  I.  C.  C.  E.  611. 

The  Interstate  Commerce  Commission  cannot  undertake  to  adjust  rates 
so  as  to  overcome  geographical  or  other  conditions,  and  give  competitors 
equality  in  the  common  market. —  Squire  v.  Mich.  Cent.  B.  Co.,  2  Inters. 
Com.  E.  303,  484,  3  Inters.  Com.  R.  515,  4  I.  C.  C.  R.  611. 

The  only  fair  and  practicable  plan  for  making  up  an  export  rate  is  to 
add  the  current  ocean  rate  to  the  regular  inland  rate  to  the  seaboard. — 
N.  Y.  Prod.  Exch.  V.  N.  Y.  C.  &  H.  B.  B.  Co.,  2  Inters.  Com.  E.  13,  28, 
653,  3  I.  C.  C.  E.  13Y. 

The  Interstate  Commerce  Commission  will  not  order  a  change  In  rates 
at  one  point,  which  necessitates  many  changes  and  throws  the  entire 
transportation  situation  into  confusion,  unless  such  a  change  is  absolutely 
necessary  for  enforcement  of  the  law  and  the  ends  of  substantial  justice. 
—  Detroit  Board  of  Trade  v.  Grand  Trunh  B.  Co.,  1  Inters.  Com.  E. 
698,  YOl,  2  Inters.  Com.  E.  199,  2  I.  C.  C.  E.  315. 

Eates  should  not  be  fixed  to  equalize  natural  advantages  and  commer- 
cial conditions. —  Eau  Claire  v.  Ch.  M.  &  St.  P.  B.  Co.,  3  Inters.  Com. 
R.  174,  314,  4  Inters.  Com.  R.  65,  5  I.  C.  C.  R.  264. 

When  the  Interstate  Commerce  Commission  is  asked  to  set  aside  a 
rate,  consideration  should  be  made  of  the  consequences  of  a  modification 
or  rejection  of  the  rate-making  principles  on  which  it  is  based. —  Lincoln 
Board  of  Trade  v.  Mo.  Pac.  B.  Co.,  1  Inters.  Com.  R.  648,  2  Inters.  Com. 
E.  98,  2  I.  C.  C.  E.  155. 

Whether  the  elevated  and  steam  surface  railroads  within  a  city  should 
be  placed  upon  the  same  basis  with  street  surface  railroads  as  to  fares 
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and  the  transfer  of  passengers,  is  for  the  determination  of  the  legislature, 
not  the  courts. —  People  v.  Brooklyn  Heights  R.  Co.,  187  N.  Y.  48,  79 
N.  E.  838. 

The  railroad  commissioners  of  Florida,  in  fixing  a  rate,  must  make  it 
general,  applicable  to  all  persons  or  corporations  under  like  circumstances 
and  not  applicable  to  certain  persons  or  corporations  only. —  State  v. 
Atlantic  C.  L.  B.  Co.,  51  Fla.  578,  40  So.  875. 

In  making  a  particular  rate  lower  than  a  general  one,  a  commission  is 
not  necessarily  making  an  unjust  discrimination. —  State  v.  Atlantic  C. 
L.  B.  Co.,  48  Fla.  114.  37  So.  652. 

When  the  question  presented  to  a  railroad  commission  is  what  is  just 
and  right  between  two  railways  who  must  bear  the  expense  of  a  crossing, 
if  there  is  a  contract  existing  between  the  companies,  by  which  one  of 
them  is  under  obligation  to  bear  all  the  expenses,  the  commission  may 
not  properly  ignore  the  contract,  for  it  is  bound  by  the  same  rules  of  law 
that  would  govern  a  court  in  deciding  the  same  question. —  Grand  Trunk 
W.  B.  Co.  V.  Hunt,  —  Ind.  App.  — ,  81  N.  E.  524. 

A  state  railroad  commission  cannot  ignore  the  comfort  and  convenience 
of  numbers  of  its  citizens,  to  base  its  action  exclusively  upon  a  consid- 
eration of  the  amount  of  dollars  and  cents  which  may  be  involved. — 
Morgan's  L.  &  T.  B.  &  S.  S.  Co.  v.  B.  B.  Commission,  109  La.  247,  83 
So.  214. 

[27]    ClaBslflcatlon  of  freight. 

Power  of  Commission  to  correct  classifications, —  see  ante,  note  [20], 
Method  of  determining  whether  there  is  discrimination  in  classifica- 
tion,—  see  ante,  §  31,  note  [79]. 

Keeping  hay  and  straw  in  a  certain  class  for  thirteen  years  furnishes 
evidence  that  such  classification  was  reasonable,  and  while  the  evidence 
is  not  conclusive,  it  is  an  admission  against  the  need  for  any  increase  in 
such  classification  and  rates. —  National  Hay  Assn.  v.  L.  S.  &  M.  8. 
B.  Co.,  9  Inters.  Com.  E.  264. 

The  fixing  of  a  classification  determines  the  relation  of  rates,  not  the 
rate  itself.—  Myer  v.  C.  C.  C.  &  St.  L.  B.  Co.,  9  Inters.  Com.  E.  78. 

Changing  the  classification  of  commodities  is  not  fixing  a  rate  for  the 
future.—  Myer  v.  C.  C.  C.  &  St.  L.  B.  Co.,  9  Inters.  Com.  E.  78. 

The  Interstate  Commerce  Commission  will  correct  injustice  in  the 
classification  of  freight.—  Pyle  v.  T.  &  V.  B.  Co.,  1  Inters.  Com.  E.  600, 
767,  1  I.  0.  C.  E.  465. 

A  railroad  commission  cannot  be  compelled  to  give  a  special  classifica- 
tion and  rate  of  plaintiff's  high-pressured  cotton  sufficient  to  maintain 
the  advantage  over  their  competitors  represented  by  the  superiority  o£ 
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plaintiff's  machinery. —  Bailroad  Commission  of  Texas  v.  Weld,  1  Tex. 
Ct.  E.  122,  73  S.  W.  529,  revg.  s.  c.  3  Tex.  Ct.  K.  805,  4  Tex.  Ct.  E.  302, 
68  S.  W.  1117. 

[28]    Tlirongli  rontea  and  rates  —  In  general. 

Publication  of  joint  rates  and  through  routes, —  see  ante,  §  28. 

Legislative  control  over  joint  tariffs, —  see  ante,  §  28,  note  [26]. 

"  Through  routes "  and  "  through  rates "  defined, —  see   ante,   §   30, 

note  [2]. 
What  is  lawful  charge  for  through  transportation  when  no  joint  rate 

has  been  established, —  see  post,  §  30,  note  [8]. 
Limit  of  a  proper  through  rate, —  see  ante,  §  31,  note  [70]. 
Power  of  Commission  to  compel  through  routes  and  through  rates, — see 

ante,  note  [24]. 

That  a  local  rate  is  made  part  of  a  through  rate  does  not  render  the 
through  rate  illegal. —  Interst.  Com.  Commission  v.  Ala.  Mid.  B.  Co., 
74  Fed.  715,  affg.  s.  c.  69  Fed.  227;  affd.  168  U.  S.  144,  18  Sup.  Ct.  E. 
(U.  S.)  45. 

Charges  by  a  railroad  for  switching  cars  received  from,  or  delivered 
to,  other  lines  held  not  a  part  of  the  fixed  through  rate. —  Chicago,  M. 
&  St.  P.  B.  Co.  V.  Becker,  32  Fed.  849. 

Where  the  public  interest  require  through  routes  and  rates  but  the 
same  have  been  withdrawn,  the  Interstate  Commerce  Commission  will 
order  their  restoration,  in  its  discretion  holding  the  final  order  in  abey- 
ance till  the  carriers  have  worked  out  the  details. —  American  Nat.  Live 
Stock  Assn.  v.  Tex.  &  P.  B.  Co.,  12  Inters.  Com.  E.  37. 

The  Interstate  Commerce  Commission  will  establish  a  through  route 
and  rate  on  beef  cattle  between  given  points,  if  it  appears  practicable 
to  carry  cattle  that  distance  for  slaughter. —  Birmingham  P.  Co.  v.  Tex. 
&  P.  B.  Co.,  12  Inters.  Com.  E.  33. 

Ordinarily  a  through  interstate  passenger  fare  should  not  exceed  the 
sum  of  the  local  state  fares  over  the  same  route,  though  there  is  no 
legal  requirment  to  that  effect. —  Artz  v.  Seaboard  Air  Line  B.  Co.,  11 
Inters.  Com.  E.  458. 

Carriers  should  not,  as  a  general  rule,  be  required  to  make  through 
rates  over  indirect  routes,  or  routes  which  are  comparatively  impracti- 
cable for  the  transportation  of  the  traffic  to  which  the  rates  are  to  be  ap- 
plied.— Commercial  Club  v.  Ch.  B.  I.  &  P.  B.  Co.,  6  Inters.  Com.  E.  647. 

While  through  rates  are  not  required  to  be  made  on  a  strictly  mileage 
basis,  mileage  is,  as  a  general  thing  an  element  of  importance,  to  be  con- 
sidered in  fixing  transportation  charges. —  Board  of  Trade  v.  Ala.  Mid. 
B.  Co.,  6  Inters.  Com.  E.  1. 

Where  the  Pennsylvania  E.  Co^  owns  a  portion  of  the  through  route, 
and  a  controlling  interest  in  the  capital  stock   of  the  corporation  by 
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which  the  other  part  is  operated,  it  cannot  relieve  itself  from  responsi- 
bility for  excessive  through  rates  by  pleading  the  corporate  existence 
of  the  latter  company  as  a  separate  carrier. —  Brady  v.  Pa.  B.  Co.,  1 
Inters.  Com.  E.  649,  2  Inters.  Com.  E.  78,  2  I.  C.  C.  E.  131. 

A  through  bill  is  one  of  the  most  important  and  valuable  of  trans- 
portation facilities. —  Crews  v.  Bichmond  &  D.  B.  Co.,  1  Inters.  Com.  E. 
490,  703,  1  I.  C.  C.  E.  401. 

[29]    Division  of  througli  rates. 

When  called  upon  to  fix  a  through  rate,  the  Interstate  Commerce 
Commission  will  not  fix  the  division  thereof  until  it  appears  that  the 
carriers  are  unable  to  agree  upon  a  division. —  Cattle  Baisers'  Assn.  v. 
G.  H.  &  8.  A.  B.  Co.,  12  Inters.  Com.  E.  21. 

If  the  through  rates  established  by  connecting  lines  are  not  unreason- 
able, the  Interstate  Commerce  Commission  cannot  condemn  the  same  on 
account  of  the  divisions  thereof  to  the  various  roads  forming  the  through 
lines. —  Charlotte  Assn.  v.  So.  B.  Co.,  11  Inters.  Com.  E.  108. 

If  the  allowances  from  a  through  rate  in  favor  of  the  initial  carrier 
are  unreasonably  large  and  result  in  unreasonably  low  proportions  to 
the  other  connecting  roads,  this  cannot  be  remedied  by  an  advance  in  the 
total  through  rate  charged  to  the  public. —  Central  Y.  P.  Assn.  v.  III. 
Cent.  B.  Co.,  10  Inters.  Com.  E.  505;  Tift  v.  So.  B.  Co.,  10  Inters.  Com. 
E.  548. 

The  mere  fact  that  a  road  is  entirely  owned  by  the  largest  individual 
shipper  over  it,  or  that  it  was  originally  organized  and  built  for  the 
purpose  of  doing  the  work  of  that  shipper  is  not  controlling  against  the 
making  of  joint  rates  with  other  railroads  and  the  division  thereof. — ■ 
Be  Divisions  of  Joint  Bates,  10  Inters.  Com.  E.  385. 

When  an  unlawful  rate  results  from  some  arbitrary  share  or  division 
of  a  joint  rate  exacted  by  one  of  the  carriers,  the  Interstate  Commerce 
Commission  will  find  the  facts  and  state  its  conclusions  as  to  such  share 
or  division. —  Warren-Eliret  Co.  v.  Central  B.  Co.  of  N.  J.,  8  Inters. 
Com.  E.  598. 

Wliile  it  is  true  that  the  shipper  or  consignee  has  no  direct  interest 
in  the  way  a  joint  rate  is  divided  between  the  carriers,  nor  in  the  amount 
of  the  division  received  by  each  carrier,  he  is  entitled  to  inquire  into  such 
division  when  he  complains  that  the  joint  rate  is  unlawful,  for  the 
amount  so  received  by  the  different  carriers  may  be  significant  upon  the 
reasonableness  of  the  aggregate  charge. —  Warren-Ehret  Co.  v.  Central 
B.  Co.  of  N.  J.,  8  Inters.  Com.  E.  598. 

Under  a  statute  authorizing  railroad  commissioners  to  establish  through 
joint  rates  upon  failure  of  railroads  to  do  so  after  a  demand  by  an  inter- 
ested person,  the  railroad  commissiopers  will  apportion  the  joint  rate  be- 
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tween  the  connecting  carriers,  considering  matters  whicli  should  affect 
the  division.—  Burlington  G.  B.  &  N.  Co.  v.  Dey,  82  Iowa,  312,  48  N.  W. 
98,  12  L.  E.  A.  436n. 

The  equitable  principle  of  division  between  two  or  more  connecting 
carriers,  is  the  distribution  pro  rata  of  the  aggregate  rates,  according 
to  the  length  of  carriage  by  each  companion. —  Acherly  v.  B.  Co.,  36 
Wis.  252;  Bood  v.  Ch.  M.  &  St.  P.  B.  Co.,  43  Wis.  146. 

[30]    Begulation  of  method  of  operation,  practices,  etc. 

The  Interstate  Commerce  Commission  will  correct  the  use  of  h3rpothet- 
ical  weights,  out  of  proportion  to  the  actual  weights,  whereby  tank 
shippers  get  more  oil  carried  for  the  same  money  than  barrel  shippers. — 
Bice  V.  Cincinnati,  W.  &  B.  B.  Co.,  3  Inters.  Com.  K.  841,  5  I.  C.  C.  R. 
193. 

The  Interstate  Commerce  Commission  will  forbid  an  arbitrary  al- 
lowance to  tank  shippers  of  oil  for  leakage,  etc.,  when  no  corresponding 
allowance  is  made  to  barrel  shippers. —  Bice  v.  Cincinnati,  W.  .&  B.  B. 
Co.,  3  Inters.  Com.  E.  841,  5  I.  C.  C.  E.  193. 

The  Interstate  Commerce  Commission  will  not  compel  a  railroad  to 
haul  the  sleeping  cars  of  one  private  car  company  when  it  already  has 
a  sufficient  supply  of  such  cars  from  another  company. —  Worcester  Ex. 
Car  Co.  v.  Pa.  B.  Co.,  1  Inters.  Com.  E.  811,  2  Inters.  Com.  E.  12,  792, 
3  I.  C.  C.  E.  577. 

A  short  road  wholly  within  one  state,  owning  no  rolling  stock  but 
used  by  coal  companies,  is  an  "  instrumentality  of  shipment  or  carriage,'' 
permission  to  use  which  on  equal  reasonable  terms  may  be  compelled 
by  the  Interstate  Commerce  Commission. —  Hech  v.  E.  T.  &  Y .  B.  Co.,  1 
Inters.  Com.  E.  498,  775,  1  I.  C.  C.  E.  495. 

It  was  not  unfair  and  discriminatory  for  the  common  council  of  Buf- 
falo to  exempt  the  Belt  Line  Eailroad  from  an  ordinance  regulating 
the  speed  at  railroad  crossings,  such  line  being  a  local  road  carrying 
local  passengers.— Sw^aZo  v.  T^ .  Y.  L.  E.  &  W.  B.  Co.,  152  N.  Y.  276, 
46  N.  E.  496,  affg.  s.  c.  6  Misc.  (N.  Y.)  630,  27  N.  Y.  Supp.  297. 

Where  an  ordinance  required  a  street  railway  to  run  cars  every  20 
minutes  between  12  M.  and  6  A.  M.,  the  company,  in  endeavoring  to  show 
the  unreasonableness  of  such  a  regulation,  offered  to  show  that  it  ran  its 
cars  for  a  time  in  obedience  to  the  ordinance,  and  that  they  ran  empty. — 
Held,  that  the  exclusion  of  this  testimony  was  improper. —  Mayor  v. 
Dry  Dock,  E.  B.  &  B.  B.  Co.,  133  N.  Y.  104,  30  K  E.  563. 

The  power  of  the  police  commissioner  of  New  York  City  to  regulate 
traffic  on  the  streets  thereof  does  not  imply  power  generally  to  prohibit 
traffic  on  such  streets  or  portions  of  streets,  except  in  an  emergency,  like 
a  conflagration  or  an  abnormal  congestion  of  traffic  due  to  some  unusual 
cause.— Peace  v.  McAdoo,  110  App.  Div.  (N.  Y.)  13,  96  N.  Y.  Supp.  1039. 
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A  railroad  company  will  not  be  compelled  to  relay  its  track  where  the 
road  cannot  be  operated  except  at  a  loss  and  there  is  no  reasonable  prob- 
ability that  the  road  will  be  operated  if  the  track  is  replaced. —  State 
ex  rel.  Utile  v.  Dodge  City,  M.  .&  T.  B.  Co.,  53  Kan.  329,  36  ^Pac.  755, 
24  L.  E.  A.  564n. 

It  is  the  duty  of  a  railroad  carrying  large  quantities  of  milk  to  fur- 
nish special  cars,  with  icing  facilities  therefor,  if  such  cars  and  facili- 
ties are  desirable  from  the  view  point  of  the  producers,  distributers  and 
consumers. —  Baher  v.  Boston  &  M.  B.  Co.,  —  N.  H.  — ,  65  Atl.  386. 

[31]    Reasonableness  of  regnlations. 

Presumption  of  reasonableness  of  regulations, —  see  ante,  §  23,  note  [1]. 

Where  an  express  company  made  itself  a  common  carrier  of  money 
under  the  South  Dakota  statute,  by  holding  itself  out  to  carry  such  money 
on  specified  conditions,  and  the  Board  of  Railroad  Commissioners  pre- 
scribed other  and  broader  conditions,  it  is  no  defense  to  the  order  of  the 
commission  that  to  obey  the  order  would  compel  the  express  company 
to  transact  the  business  at  a  loss. —  Piatt  v.  Le  Cocq,  150  Fed.  391. 

Railroads  carrying  live  cattle  had  commonly  made  a  carload  rate  ir- 
respective of  weight  and  permitted  the  shipper  to  crowd  into  a  car  as 
many  cattle  as  he  desired.  They  changed  the  regulation  by  prescribing 
a  maximum  weight  for  a  carload  at  the  rate  quoted,  and  then  charging 
by  the  hundred  pounds  in  proportion  to  such  carload  rate  for  any  ex- 
cess.—  Held,  that  the  new  regulation  is  not  only  not  unlawful,  but  is 
pTeierrahh.— Leonard  v.  Ch.  &  A.  B.  Co.,  2  Inters.  Com.  R.  416,  491,  599, 
3  I.  C.  C.  R.  241. 

An  ordinance  requiring  railroads  crossing  certain  streets  at  grade  to 
come  to  a  full  stop,  is  unreasonablj'  discriminatory  when  it  appears  that 
only  one  road  crosses  such  streets,  which  are  little  used,  whereas  other 
roads  are  permitted  to  cross  populous  and  important  streets  without 
stopping.—  Buffalo  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  152  N.  Y.  276,  46  N.  E. 
496,  affg.  s.  c.  6  Misc.  (N.  Y.)  630,  27  N.  Y.  Supp.  297. 

The  question  of  the  reasonableness  of  a  regulation  that  a  street  rail- 
way shall  run  cars  every  20  minutes  from  12  a.  m.  to  6  A.  m.  is  not  to  be 
controlled  by  considerations  of  expense  to  the  carrier.  It  isi  not  a  suffi- 
cient answer  that  the  operation  of  cars  all  night  would  be  unprofitable. 
The  objection  should  be  on  the  ground  that  the  convenience  of  passengers 
does  not  require  it. —  Mayor  v.  Bry  DocTc,  E.  B.  &  B.  B.  Co.,  133  N.  Y. 
104,  30  N.  E.  563. 

It  is  not  reasonable  regulation  to  compel  a  public  service  corporation 
to  make  an  exception  in  favor  of  some  particular  class  in  a  community 
and  serve  the  members  of  that  class  at  a  less  sum  than  it  has  a  right  to 
charge  those  who  are  not  members  thereof. —  Bochester  &  C.  Turnpike 
Go.  V.  Joel,  41  App.  Div.  (N.  Y.)  43,  58  N.  Y.  Supp.  346. 


§  49.]       Kates  and  Seevioe  Fixed  by  Commission.  503 

In  determining  whether  the  earnings  of  a  branch  line  are  sufficient  to 
permit  the  state  to  require  separate  passenger  trains  thereon,  the  profits 
of  that  branch  are  not  alone  to  be  considered,  but  the  whole  business  of 
the  various  parts  of  the  road  operated  with  that  branch  asi  a  continuous 
line.— People  v.  St.  L.  A.  &  T.  E.  B.  Co..  176  111.  512,  52  N.  E.  292, 
35  L.  E.  A.  656. 

A  regulation  made  by  a  commission  may  be  "  unreasonable  and  unjust " 
without  amounting  to  a  taking  of  property  without  due  process  of  law. — 
Bailroad  Commission  v.  Houston  &  T.  C.  B.  Co.,  90  Tex.  340,  38  S.  W. 
750. 

[32]    Right  of  carrier  to  reasonable  return  on  investment. 
In   general. 

Bight  to  earn  profit  merely  incidental, —  see  ante,  §  1,  note  [4]. 

Compensation  of  carriers  a  payment  in  the  nature  of  a  tax, —  see  ante, 
§  1,  note  [5]. 

Charters  as  contracts  with  the  state, —  see  ante,  §  1,  note  [7]. 

Franchises  as  property  which  cannot  he  tahert  away  without  due  pro- 
cess of  law, —  see  ante,  §  1,  note  [8]. 

Bight  to  charge  a  reasonable  sum  as  implied  from,  powers  given  iy 
charter, —  see  ante,  §   1,  note   [9]. 

By  the  act  of  incorporation  of  a  street  railway  company  such  com- 
pany was  made  "  subject  to  all  the  duties,  liabilities  and  restrictions 
set  forth  in  all  general  laws  now  or  hereafter  in  force  relating  to  street 
railways,"  etc.  At  the  time  of  the  incorporation  of  the  company  an  act 
was  in  force  requiring  street  railways  to  carry  school  children  for  one- 
half  fare. —  Held,  that  this  act  was  by  general  reference  incorporated 
into  the  charter  of  the  company,  which,  having  accepted  the  charter, 
could  not  be  heard  to  complain  that  the  carrying  of  school  children  at 
one-half  price  deprived  it  of  property  without  due  process  of  law. — 
Interstate  B.  Co.  v.  Massachusetts,  207  TJ.  S.  79,  28  Sup.  Ct.  R.  (U.  S.) 
26,  affg.  s.  c.  187  Mass.  436,  73  N.  E.  530. 

Even  if  a  state  may  not  compel  a  railroad  to  do  business  at  a  loss, 
and  conceding  that  a  railroad  may  insist  upon  the  right  to  establish 
such  rates  as  will  afford  reasonable  compensation  for  the  services  ren- 
dered, yet  when  it  voluntarily  establishes  local  rates  for  some  ship- 
ments, it  is  estopped  for  resisting  the  power  of  the  state  to  enforce  the 
same  rates  for  all. —  Alaiama  <&  Y.  B.  Co.  .v.  Miss.  B.  B.  Commission, 
203  U.  S.  496,  27  Sup.  Ct.  E.  (U.  S.)  163. 

What  the  company  is  entitled  to  3emand,  in  order  that  it  may  have 
just  compensation,  is  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public. —  Ban  Diego  L. 
Co.  V.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  E.  (U.  S.)  571;  San  Diego  L. 
Co.  V.  National  City,  174  U.  S.  739,  19  Sup.  Ct.  E.  (TJ.  S.)  804,  affg. 
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s.  0.  74  Fed.  79;  Bradman  v.  Atlantic  C.  L.  B.  Co.,  11  Inters.  Com. 
E.  464;  Chicago  U.  Traction  Co.  v.  City  of  Chicago,  199  111.  579,  65 
N.  E.  470. 

While  it  is  a  sound  general  proposition  that  railways  are  entitled  to 
a  fair  and  reasonable  return  upon  the  capital  invested,  it  might  not 
justify  them  in  charging  an  exorbitant  mileage  in  order  to  pay 
operating  expenses,  if  the  conditions  of  the  country  did  not  permit  it. 
—  Minneapolis  &  St.  L.  B.  Co.  v.  Minnesota,  186  U.  S.  257,  22  Sup. 
Ct.  E.  (U.  S.)  900,  affg.  s.  o.  80  Minn.  191,  83  N.  W.  60. 

It  is  not  indispensable  to  the  correction  by  federal  courts  of  an  error 
of  law  into  which  the  Interstate  Commerce  Commission  has  fallen 
whereby  a  speciiic  rate  is  made  unreasonably  low,  that  the  aggrieved 
party  prove  that  the  effect  of  this  unreasonably  low  rate  will  make  its 
entire  business  unprofitable.  It  is  enough  that  the  reduced  rate  is 
vmjust  and  unreasonable. —  Decision  of  the  U.  S.  Circuit  Court  of  the 
8th  Circuit  June  30,  1908,  —  Fed.  — . 

A  railway  company  is  entitled  to  a  fair  return  on  its  purely  domestic 
business  without  reference  to  what  it  is  earning  on  its  interstate  busi- 
ness or  its  business  generally. —  Central  of  Oa.  B.  Co.  v.  McLendon, 
157  Fed.  961. 

If  a  railway  is  earning  less  from  its  existing  rates  than  will  pay  the 
proper  proportion  which  its  domestic  business  should  bear  of  its  sub- 
sisting and  legal  fixed  charges,  any  attempt  to  reduce  the  rates  in  such 
way  as  that  the  company  will  sustain  further  loss  of  revenue  would 
seem  to  be  violative  of  its  constitutional  rights  and  entitle  it  to  relief.— 
Central  of  Oa.  B.  Co.  v.  McLendon,  157  Fed.  961. 

A  railroad  corporation  is  not  entitled  to  earn  an  amount  sufficient 
to  provide  a  sinking  fund  for  the  discharge  of  its  indebtedness,  in  ad- 
dition to  paying  the  interest  thereon. —  Houston  .&  T.  C.  B.  Co.  v. 
Storey,  149  Fed.  499. 

If  a  water  plant  is  built  for  a  larger  area  than  it  finds  itself  able  to 
supply  or  if  it  does  not  yet  have  the  customers  contemplated,  neither 
justice  nor  the  Constitution  require  that  a  portion  merely  of  the  con- 
templated number  shall  pay  the  full  return  on  the  investment. —  Boise 
City  Irr.  &  Land  Go.  v.  Clarlc,  131  Fed.  415. 

Providing  its  rates  arc  not  discriminative,  a  railroad  is  entitled  to 
earn  the  usual  and  legal  rate  of  interest  in  the  locality  where  it 
operates,  on  the  actual  value  of  the  road  and  its  equipment.  Upon  a 
showing  that  during  19  years  it  has  earned  much  less  than  such  legal 
interest,  and  on  giving  an  indemnity  bond,  it  is  entitled  to  a  pre- 
liminary injunction  against  reductions  in  rates  ordered  by  a  state  rail- 
road commission. —  Louisville  &  N.  B.  Go.  v.  Brown,  123  Fed.  946. 
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Any  state  law  or  regulation  establishing  rates  for  the  transportation 
of  persons  or  property,  which  will  not  admit  of  the  carrier  earning  such 
a  compensation  as  is  under  all  the  circumstances  just  and  reasonable 
to  it  and  to  the  public,  operates  to  deprive  the  company  afEected  of  its 
property  without  due  process  of  law  and  to  deny  it  the  equal  protection 
of  the  laws,  and  the  enforcement  thereof  will  be  enjoined. —  Wallace  v. 
Arkansas  Cent.  R.  Co.,  118  Fed.  422. 

If  rates  fixed  by  a  commission  compel  a  railway  company  to  conduct 
its  operations  at  a  loss  or  without  a  fair  remuneration  for  its  invest- 
ment, then  the  property  of  the  company  is  taken  and  used  by  the 
public  without  just  compensation  and  it  is  deprived  of  property  with- 
out due  process  of  law. —  Matthews  v.  Board  of  Corp.  Comrs.,  106 
Fed.  7. 

The  grant  of  a  charter  to  a  railroad  company  does  not  guarantee 
that  it  will  or  can  make  the  investment  at  all  times  a  paying  one. — ■ 
Matthews  v.  Board  of  Corp.  Comrs.,  106  Fed.  7. 

Eates  to  be  charged  by  carriers  cannot  be  fixed  by  the  courts  or  a 
commission  so  as  to  amount  to  a  taking  of  the  property  of  the  car- 
rier.— Metropolitan  Trust  Co.  v.  Houston,  T.  &  C.  B.  Co.,  90  Fed.  683. 

It  is  not  a  defense  to  a  proceeding  to  restrain  the  enforcement  of 
an  unreasonable  rate  that  the  plaintiff  is  a  foreign  corporation,  doing 
business  in  the  state  only  by  sufferance,  and  may  retire  if  the  rates 
do  not  permit  it  to  do  business  at  a  profit. —  Chicago  &  N.  W.  R.  Co. 
V.  Dey,  35  Fed.  866,  1  L.  E.  A.  744n. 

A  state  board  of  railroad  commissioners  will  be  enjoined  from  en- 
forcing a  schedule  of  charges  for  switching  cars  in  a  city,  which  fixes 
the  charges  at  less  than  the  actual  cost  to  the  railroad  company  of  the 
\fovk.—  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Becker,  35  Fed.  883, 

An  express  company  is  entitled  to  charge  a  reasonable  amount  for 
the  service  which  it  gives;  and  this  service  being  partly  rendered  by 
its  own  agents  and  employees,  and  partly  by  a  railroad,  it  c£^nnot 
justify  a  rate  by  producing  its  own  contracts  with  the  agents  and  the 
railroad.  The  question  still  remains  what  charge  is  reasonable,  not 
what  the  company  has  contracted  to  make  the  service  cost. —  Society 
Am.  Florists  v.  U.  S.  Exp.  Co.,  12  Inters.  Com.  E.  138. 

The  Interstate  Commerce  Commission,  in  the  making  of  its  orders, 
will  strictly  respect  the  right  of  the  railroad  corporation  to  earn  a 
fair  return  on  its  investment. —  Johnson  v.  Ch.  M.  &  St.  P.  R.  Co.,  9 
Inters.  Com.  E.  221. 

The  men  who  have  conceived  and  executed  a  railway  enterprise  are 
entitled  to  a  fair  return  upon  the  money  which  has  been  actually  in-  ■ 
vested  in  it,  and  in  addition,  a  reasonable  profit  upon  the  ability  to 
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conceive  and  execute  a  profit  of  this  sort. —  Danville  v.  So.  B.  Co.,  8 
Inters.  Com.  E.  409. 

The  right  of  a  railroad  to  earn  a  return  on  its  investment,  is  only  the 
right  to  do  so  operating  its  property  according  to  law. —  Brewer  v.  L. 
&  N.  B.  Co.,  1  Inters.  Com.  E.  224. 

That  unless  permitted  to  charge  a  certain  rate,  a  carrier  cannot 
earn  a  return  upon  its  investment  does  not  justify  such  rate,  if  it 
contravenes  any  provision  of  the  Interstate  Commerce  Act. —  Brewer 
V.  L.  S  N.  B.  Co.,  7  Inters.  Com.  E.  224. 

The  law  entitles  a  carrier  to  fair  return  upon  the  property  which  it 
necessarily  devotes  to  public  use,  and  ordinarily  it  must  be  assumed 
that  such  fair  return  affords  means  to  maintain  the  property  in  condi- 
tion to  enable  the  carrier  to  provide  service  which  is  safe  and  adequate 
for  the  reasonable  public  needs. —  In  re  Port  Jervis  Elect.  L.  P.  0.  & 
B.  B.  Co.  Decided  by  the  N.  Y.  Public  Service  Commission  for  the 
Second  District,  May  12,  1908. 

A  public  service  company  may,  under  some  circumstances,  be  re- 
quired to  perform  its  services  at  rates  prohibitive  of  a  fair  return  to 
its  stockholders,  considering  their  property  as  an  investment  merely. — 
Brunswick  Water  Dist.  v.  Water  Co.,  99  Me.  371,  59  Atl.  537. 

In  fixing  rates,  there  is,  on  the  one  hand,  the  right  of  the  company 
to  derive  a  fair  income,  based  on  the  fair  value  of  the  property  at  the 
time  it  is  being  used  for  the  public,  taking  into  account  the  cost  of 
maintenance  or  depreciation,  and  current  operating  expenses;  and, 
on  the  other  hand,  the  right  of  the  public  to  have  no  more  exacted 
than  the  services  in  themselves  are  worth. —  Kenneiec  Water  Dist.  v. 
Waterville,  97  Me.  185,  54  Atl.  6,  60  L.  E.  A.  856. 

A  railroad  is  entitled  to  fix  such  tariff  of  charges  as  will  yield  a 
fair  compensation  for  the  transportation  of  freight  and  assure  that 
the  net  profits  arising  from  the  entire  business,  after  payment  of  all 
the  operating  expenses,  will  pay  a  reasonable  interest  on  the  value  of  its 
property. — Ala.  &  Y.  B.  Co.  v.  B.  B.  Commission,  86  Miss.  667,  38 
So.  356. 

A  public  service  corporation  is  entitled  to  earn  an  amount  sufficient 
to  provide  a  sinking  fund  for  the  discharge  of  its  indebtedness,  in  ad- 
dition to  paying  the  interest  thereon. —  Brymer  V.  Butler  W.  Co.,  179 
Pa.  231,  36  Atl.  249. 

An  act  requiring  a  railway  to  afford  all  reasonable  facilities  for  the 
receiving,  etc.,  of  traffic,  does  not  require  it  to  maintain  a  station  at  a 
loss.— Darlaston  Local  Board  v.  London  &  N.  W.  B.  Co.,  1894,  2  Q.  B. 
D.  (Eng.)  694. 
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[33]    ^.— Right   to   earn   profit   on   every   part   of   road   and   every 
Bervice  rendered. 

The  Corporation  Oommission  of  North  Carolina  ordered  a  railroad  to 
Tun  its  trains  so  as  to  make  connections  with  those  of  another  line. 
The  railroad  objected  to  the  order  on  the  ground,  amongst  others,  that 
"to  obey  the  order  would  necessitate  the  running  of  another  train,  which 
could  not  be  done  with  profit. —  Held,  that  as  the  primal  duty  of  a 
carrier  is  to  furnish  adequate  facilities  to  the  public,  that  duty  may 
"well  be  compelled,  although  by  doing  so  as  an  incident  some  pecuniary 
loss  from  rendering  such  service  may  result.  The  mere  incurring  of  a 
loss  from  the  performance  of  such  a  duty  does  not,  in  and  of  itself, 
necessarily  give  rise  to  the  conclusion  of  unreasonableness. —  Atlantic 
Coast  Line  B.  Co.  v.  North  Carolina  Corp.  Commn.,  206  TJ.  S.  1,  27 
Sup.  Ct.  E.  (U.  S.)  585,  affg.  s.  o.  137  K  0.  1,  49  S.  E.  191. 

A  state  commission  may  reduce  the  freight  upon  a  particular  article, 
provided  the  companies  are  able  to  earn  a  profit  upon  their  entire  intra- 
state business,  and  the  burden  of  proof  to  show  such  unprofitableness 
is  on  the  carrier. —  Minneapolis  &  St.  L.  B.  Co.  v.  Minnesota,  186  U.  S. 
257,  22  Sup.  Gt.  R.  (U.  S.)  900,  affg.  s.  c.  80  Minn.  191,  83  N.  W.  60. 

A  railroad  cannot  claim  to  earn  profit  from  every  mile  of  its  lines, 
but  can  only  claim  a  profit  upon  the  operation  of  its  entire  line. —  St. 
Louis  &  S.  F.  B.  Co.  V.  Gill,  156  TJ.  S.  649,  15  Sup.  Ct.  E.  (U.  S.) 
484,  affg.  s.  c.  54  Ark.  101,  15  S.  W.  18. 

While  a  railroad  is  not  entitled  to  earn  a  profit  on  every  mile  of  its 
Toad,  nor  upon  every  article  carried  by  it,  nevertheless  it  is  entitled 
to  earn  a  reasonable  profit  upon  its  entire  intrastate  business. — 
Bouthern  B.  Co.  v.  McNeill,  155  Fed.  756. 

It  is  not  a  sufficient  objection  to  a  regulation  compelling  a  street  rail- 
Toad  company  to  operate  its  cars  all  night,  that  a  compliance  with  the 
order  would  be  unprofitable. —  Mayor  v.  Dry  Doch,  E.  B.  &  B.  B.  Co., 
133  N.  T.  104,  30  N.  E.  563. 

£34]    Reasonableness  a  question  of  fact. 

Beasonahleness  of  classifications, —  see  ante,  note   [27]. 
Beasondbleness  of  through  rates, —  see  ante,  note  [28]. 
Discretion  of  carrier  in  fixing  rates, —  see  ante,  §  26,  note  [28]. 
Burden  of  showing  unreasonableness  of  rates, —  see  ante,  §  26,  note 

[34]. 
Jleasonahleness  of  switching  charges, —  see  ante,  §  27,  note  [14]. 
Presumption  of  legality  of  rates  filed  and  posted, —  see  ante,  §  28, 

note   [14]. 

The  reasonableness  of  a  rate  is  a  question  of  fact. —  Illinois  Cent.  B. 
'Co.  V.  Interst.  Com.  Commission,  206  TJ.  S.  441,  27  Sup.  Ct.  E.  (TJ.  S.) 
-700;  Interst.  Com.  Commission  v.  Ch.  G.  W.  B.  Co.,  141  Fed.  1003. 
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The  only  rule  that  can  be  laid  down  for  determining  the  reasonable- 
ness of  rates,  is  that  each  particular  rate  shall  be  judged  on  its  particu- 
lar facts. —  Minneapolis  &  8t.  L.  R.  Co.  v.  Minnesota,  186  TJ.  S.  257, 
22  Sup.  Ct.  E.  (U.  S.)  900,  aflfg.  s.  o.  80  Minn.  191,  83  N.  W.  60. 

Whether  in  a  particular  case  there  has  been  an  undue  preference  or 
discrimination,  is  a  question  of  fact  depending  on  the  matters  proved 
in  each  case. —  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  168  U. 
S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg.  s.  o.  74  Fed.  715,  69  Fed.  227. 

[35]    Test  of  reasonableness. 

Published  rates  the  standard  of  reasonableness, —  see  ante,  §  28,  note 

[13]. 
Lowest  rate  given  should  he  the  standard, —  see  ante,  §  31,  note  [19]. 

The  equal  protection  of  the  laws  —  the  spirit  of  common  justice  — 
forbids  that  one  class  should  be  compelled  by  law  to  suffer  loss  that 
others  may  gain.  The  court  will  not  look  with  favor  on  legislation 
to  secure  the  common  benefit  at  the  expense  of  a  single  class. —  Beagan 
V.  Farmers'  Loan  &  T.  Co.,  154  U.  S.  362,  14  Sup.  Ct.  E.  (U.  S.)  1047. 

The  fundamental  question  is:  Will  the  rates  prescribed  by  the  state 
pay  the  expenses  of  doing  the  local  business  and  leave  to  the  carrier 
a  reasonable  compensation  upon  the  fair  value  of  the  property  it  em- 
ploys in  performing  the  services. —  Northern  Pac.  R.  Co.  v.  Keyes, 
91  Fed.  47. 

The  test  of  the  reasonableness  of  a  rate  is  not  the  amount  of  profit 
in  the  business  of  the  shipper,  but  whether  the  rate  yields  a  reasonable 
compensation  for  the  service  rendered. —  Central  Y.  P.  Assn.  v.  III. 
Cent.  R.  Co.,  10  Inters.  Com.  E.  505;  Tift  v.  So.  R.  Co.,  10  Inters. 
Com.  E.  548. 

The  reasonableness  of  rates  relates  to  both  consumer  and  company. 
Eates  must  be  reasonable  to  both  when  possible,  but  when  they  cannot 
be  to  both,  they  must  be  to  the  customer. —  Brunswick  Water  Dist.  v. 
Water  Co.,  99  Me.  371,  59  Atl.  537. 

[36]    'Wlien  railroad  considered  independent  line. 

Merely  because  a  railroad  is  operated  in  connection  with  other  roads 
owned  by  the  same  company,  but  operated  under  different  charters,  with 
the  result  that  its  earnings  are  increased  and  operating  expenses  de- 
creased, does  not  prevent  its  being  considered  an  independent  line,  in 
determining  the  reasonableness  of  rates  fixed  by  the  state. —  Louisville 
&  N.  R.  Cq.  v.  Brown,  123  Fed.  946, 
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[37]    Hoir  great  a  Tetnrn  should  be  allowed. 

See  also  ante,  notes  [32],  [33] ;  post,  note  [51]. 

A  railway  ought  to  be  allowed  to  accumulate,  in  some  form,  a  sur- 
plus during  prosperous  years  which  may  tide  over  subsequent  years  not 
so  prosperous. —  Matter  of  Proposed  Advances  in  Freight  Bates,  9  Inters. 
Com.  E.  382. 

Transportation  charges  should  be  liberal  until  the  earnings  are  fully 
sufficient  for  a  fair  return  on  actual  investment,  but  this  does  not 
justify  maintenance  of  grossly  discriminative  rates,  no  matter  how 
long  they  have  been  maintained. —  Cary  v.  EureTca  Springs  B.  Co.,  1 
Inters.  Com.  E.  286. 

The  rates  on  the  great  staples  should  be  so  low  as  to  allow  only  a 
very  moderate  profit  to  the  carrier. —  In  re  Excessive  Bates  on  Food 
Products,  3  Inters.  Com.  E.  93,  4  I.  C.  C.  E.  48. 

If  a  railroad  was  built  and  operated  wisely  and  economically,  if  it  is 
located  where  public  need  requires  it,  where  there  is  business  to  justify 
its  existence,  and  constructed  so  as  to  be  fit  and  well  adapted  for  the 
business  which  it  aims  to  accommodate,  it  should  be  entitled  to  return 
as  good  interest  on  the  cost  of  the  reproduction  of  the  road  as  capital 
invested  in  the  average  of  other  lines  of  enterprise,  with  due  regard 
to  the  general  prosperity  or  business  depressions. —  Steenerson  v.  Gt. 
Northern  B.  Co.,  69  Minn.  353,  72  N.  W.  Y13. 

[38]    Matters    considered  in   determining    as   to   reasonableness    of 
rates  — '  In   general. 

Matters  to  he   considered  in  determining  whether  switch  connvctdons 

will  he  ordered, —  see  ante,  §  27,  note  [5]. 
Determination  of  proper  classifications, —  see  ante,  §   28,  notes   [32]- 

[34]. 
Construction  of  classifications  sheets, —  see  ante,  §  28,  note  [37]. 
Determination  of  comparative  reasonableness  of  rates, —  see  also  ante, 

§  31,  notes  [25]-[31]. 
Contracts  hetwoen  carriers  and  shippers  relevant  in  detefmining  as  to 

comparative  reasonableness  of  rates, —  see  ante,  §  31,  note  [30]. 
Belations  hetween  carrier  and  shipper  relevant  in  determining  as  to 

comparative  reasonableness  of  rates, —  see  ante,  §  31,  note  [30]. 
.'     Dissimilarity  of  circumstances  and  conditions  as  justifying  disparities 

in  rates, —  see  ante,  §  31,  notes  [32]-[56]. 
Exclusive  patronage  of  shipper  as  justifying  giving  of  discriminatory 

rate. —  see  ante,  §  31,  note  [46]. 
Orders  of  military  authorities  as  justification  for  discriminations, —  see 

ante,  §  31,  note  [53]. 
Direction  of  movement  of  traffic  as  excusing  discriminatory  rates, —  see 

ante,  §  31,  note  [65]. 
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Consideration  of  extent  of  patronage  in  determining  whether  there  is 
unjust  discrimination  in  furnishing  facilities, —  see  ante,  §  32, 
note  [17]. 

There  are  a  great  many  factors  and  circumstances  to  be  considered  in 
fixing  a  rate.  Among  other  things:  (1)  The  "value  of  the  service  to  the- 
shipper,  including  the  value  of  the  goods  and  the  profit  he  could  make 
out  of  them  by  shipment.  This  is  considered  an  ideal  method,  and  also 
practical,  being  based  in  a  principle  similar  to  that  underlying  taxation. 
—Intcrst.  Com.  Commission  v.  B.  &  0.  R.  Co.,  43  Fed.  37;  affd.  145  U. 
S.  263,  12  Sup.  Ct.  E.  (U.  S.)  844.  (2)  The  cost  of  service  to  the  car- 
rier. This  is  an  ideal  theory,  but  not  practical.  Such  cost  cannot  be  as- 
certained accurately  enough  to  make  is  controlling. —  Western  U.  Tel  Co. 
v.  Call  Co.,  181  U.  S.  92,  21  Sup.  Ct.  R.  (U.  S.)  561;  Interst.  Com.  Com- 
mission v.  Detroit,  G.  II.  &  M.  R.  Co.,  167  U.  S.  633,  17  Sup.  Ct.  E.  (U, 
S.)  986,  af[g.  s.  c.  74  Fed.  803,  revg.  s.  c.  57  Fed.  1005;  Interst.  Com. 
Commission  v.  B.  &  0.  R.  Co.,  supra;  Ransome  v.  Eastern  R.  Co.,  (1857) 
1  0.  B.,  N.  S.  (Eng.)  437.  (3)  "Weight,  bulk  and  convenience  of  the  trans- 
jKjrtation.  (4)  The  amount  of  the  product  or  commodity  in  the  hands  of 
a  few  persons  to  ship  or  compete  for,  recognizing  the  principle  of  sell- 
ing cheaper  at  vyholesale  than  at  retail. —  Interst.  Com.  Commission  v. 
B.  &  0.  R.  Co.,  145  U.  S.  263,  12  Sup.  Ct.  R.  (U.  S.)  844,  affg.  s.  c.  43 
Fed.  37.  (5)  General  public  good,  including  good  to  the  shipper,  the 
railroad  company,  and  the  different  localities. —  Interst.  Com.  Commis- 
sion V.  B.  &  0.  R.  Co.,  supra.  (6)  Competition. —  Interst.  Com.  Com- 
mission V.  L.  &  N.  R.  Co.,  190  F.  S.  273,  23  Sup.  Ct.  E.  (U.  S.)  687  j 
East  Tenn.  V.  &  G.  R.  Co.  v.  Interst.  Com.  Commission,  181  U.  S.  1, 
21  Sup.  Ct.  E.  (U.  S.)  516;  Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S. 
648,  20  Sup.  Ct.  E.  (TJ.  S.)  209,  revg.  s.  c.  83  Fed.  898,  71  Fed.  835; 
Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  168  IT.  S.  144,  18  Sup. 
Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed.  715,  69  Fed.  227;  Texas  &  P.  B. 
Co.  V.  Interst.  Com.  Commission,  162  i:".  S.  197,  16  Sup.  Ct.  E.  (U.  S.) 
666,  revg.  s.  c.  57  Fed.  948,  affg.  s.  c.  52  Fed.  187 ;  Interst.  Com.  Commis- 
sion V.  B.  &  0.  R.  Co.,  supra;  Pickering  Phipps  v.  L.  &  N.  W.  R.  Co., 
(1892)  2  Q.  B.  D.  (Eng.)  229,  construing  §  2  of  the  English  Act  of 
1854,  which  is  very  like  Interst.  Com.  Act,  §  3.  None  of  'iie  above 
factors  alone  are  to  be  considered  necessarily  controlling.  Neither  are 
they  all  controlling  as  a  matter  of  law.  It  is  a  question  of  fact  to  he 
decided  in  each  case  by  the  proper  tribunal. —  Inters*  Com.  Commission- 
V.  Ch.  G.  W.  R.  Co.,  141  Fed.  1003. 

In  determining  whether  rates  fixed  by  a  state  yield  a  reasonable 
return,  a  comparison  of  the  actual  gross  receipts  of  the  railroad  from 
its  state  business  with  those  which  it  would  have  received  if  the  rates 
prescribed  had  been  in  force  does  not  sufficiently  determine  as  to  the 
reasonableness  of  the  rates  in  question,  as  the  expenses  incurred  in. 
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producing  those  receipts  must  always  be  taken  into  account  and  only 
by  striking  a  balance  between  the  two  can  it  be  determined  that  the 
business  is  profitable. —  Chicago,  M  &  St.  P.  R.  Co.  v.  Tompkins,  1Y6 
U.  S.  167,  20  Sup.  Ct.  E.  (U.  S.)  336. 

In  passing  upon  questions  arising  under  the  Interstate  Commerce 
Act,  the  tribunal  appointed  to  enforce  its  provisions  is  empowered  to 
fully  consider  all  the  circumstances  and  conditions  which  reasonably 
apply  to  the  situation,  and  the  tribunal  may  and  should  consider  the 
legitimate  interests  as  well  of  the  traders  and  shippers;  the  competition 
that  affects  rates  and  the  strife  between  routes  for  traffic;  and  the 
welfare  of  the  community  which  is  to  receive  and  consume  the  com- 
modities, as  well  as  that  which  produces  and  ships  them. —  Texas  & 
P.  R.  Co.  V.  Interst.  Com.  Commission,  162  TJ.  S.  197,  16  Sup.  Ct.  E. 
(U.  S.)  666,  revg.  s.  c.  57  Fed.  948,  afEg.  s.  c.  52  Fed.  187. 

Eailroad  companies  contended  that  if  a  regulative  statute  had  been 
in  force  during  any  one  of  the  three  years  preceding  its  passage,  they 
would  have  been  compelled  to  use  their  property  for  the  public  sub- 
stantially without  reward  or  without  the  just  compensation  to  which 
they  were  entitled. —  Held,  that  this  mode  of  calculation  for  ascertaining 
the  probable  effect  of  the  statute  upon  the  railroad  companies  was  one 
that  might  properly  be  used. —  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  E.  (U.  S.)  418,  affg.  64  Fed.  165. 

Where  two  or  more  statutes  regulating  rates  are  passed  at  various 
times,  they  must  be  considered  separately  in  determining  whether  they 
afiord  adequate  compensation  to  the  railroads.  The  first  act  must  be 
considered  alone,  while  the  subsequent  acts  must  be  considered  with 
reference  to  the  reductions  made  in  the  earlier  act. —  Perkins  V.  No. 
Pac.  R.  Co.,  155  Fed.  445. 

Every  pertinent  fact  or  circumstance  which  would  have  a  tendency 
to  enable  the  court  to  arrive  at  the  fair  value  of  the  plaintiff's  prop- 
erty should  be  considered  in  determining  the  reasonableness  of  the 
rates  prescribed  by  a  railroad  commission. —  Houston  &  T.  C.  R.  Co.  v. 
Storey,  149  Fed.  499. 

Three  factors,  chiefly,  make  the  cost  of  doing  local  traffic  greater: 
(1)  the  shortness  of  the  haul;  (2)  the  lightness  of  the  train  loads; 
(3)  the  expense  of  billing  and  handling. —  Northern  Pac.  R.  Co.  v. 
Eeyes,  91  Fed.  47. 

In  determining  whether  a  rate  fixed  by  statute  is  insufficient,  the 
compensation  to  the  carrier  implies  payment  of  the  cost  of  service, 
interest  on  bonds  and  dividends. —  Southern  Pac.  Co.  v.  R.  R.  Commrs., 
78  Fed.  236. 

It  will  not  be  assumed  that  a  reduction  in  rates  will  mean  a  reduction 
in  net  or  gross  revenues. —  Quimhy  v.  Clyde  Ss.  Co.,  12  Inters.  Com.  E., 
459. 
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In  determining  whether  certain  advances  in  rates  on  livestock  from 
the  Southwest  In  1903  were  reasonable,  the  Interstate  Commerce  Com- 
mission considered  the  cost  to  the  carriers  at  the  points  of  origin  and 
delivery,  cost  and  maintenance  of  special  equipment,  expense  of  unload- 
ing and  reloading  in  transit  incident  to  feeding,  watering  and  resting 
the  stock,  character  of  the  movement,  number  of  cars  in  trains  and 
their  average  loads,  volume  and  desirability  of  the  traffic,  return  of 
empty  cars,  liability  to  damage,  cost  of  hauling,  increased  cost  of 
raising  livestock,  decreased  selling  price,  method  of  making  the  ad- 
vances in  rates,  disappearance  of  competition,  cost  of  railroad  labor 
and  supplies,  improved  methods  of  operation  and  increasing  general 
traffic,  revenue  per  ton  per  car  per  mile  and  per  ton  per  train  per  mile, 
and  other  relevant  circumstances  and  conditions. —  Cattle  Raisers' 
Assn.  V.  Mo.,  K.  £  T.  B.  Co.,  11  Inters.  Com.  E.  296. 

Among  the  controlling  factors  in  fixing  rates  is  the  risk  incurred.— 
Tift  V.  8o.  R.  Co.,  10  Inters.  Com.  E.  548. 

Eates  on  highly  competitive  kinds  of  traffic  should  not  be  adjusted 
with  reference  to  the  interests  of  any  particular  market,  but  reason- 
able and  just  rates  should  be  established,  regardless  of  the  results  which 
may  ensue,  and  the  traffic  be  allowed  to  go  wherever  it  will  under  such 
circumstances. —  Chicago  Live  Stock  Exch.  v.  Ch.  O.  W.  R.  Co.,  10 
Inters  Com.  E.  428. 

The  taxes  imposed  on  railroad  property  and  securities  should  be  taken 
into  account  in  determining  which  return  is  reasonable. —  Matter  of 
Proposed  Advances  in  Freight  Bates,  9  Inters.  Com.  E.  382. 

In  determining  whether  rates  are  unjust  or  unreasonable,  or  whether 
any  locality,  person  or  commodity  is  subject  to  undue  prejudice,  it  is 
entirely  appropriate  to  take  into  consideration  all  facts  and  circum- 
stances which  bear  upon  the  relation  of  rates  to  different  communi- 
ties.—  Daniels  v.  Chicago,  R.  I.  &  P.  R.  Co.,  6  Inters.  Com.  E.  458. 

The  increasing  or  diminishing  volume  of  business,  the  market  price 
of  the  articles  to  be  transported,  the  relation  of  local  to  through 
freights,  the  articles  of  freight  on  which  the  railroad  must  depend  as 
compared  with  other  roads  transporting  similar  commodities  through 
more  populous  communities,  the  development  of  competition,  the  open- 
ing of  new  lines  of  communication,  the  course  of  business  which  may 
soncentrate  empty  cars  at  either  terminus  of  the  line,  all  have  a  bearing 
en  the  making  of  reasonable  rates. —  Buchannan  v.  No.  Pac.  R.  Co.,  3 
Inters.  Com.  E.  655,  5  I.  C.  C.  E.  7. 

The  Interstate  Commerce  Commission  will  not  order  the  raising  of 
rates  in  order  to  equalize  a  difference  in  the  cost  of  production  now 
operating  against  a  complainant. —  Poughheepsie  Iron  Co.  V.  N.  Y.  C. 
&  H.  B.  R.  Co.,  3  Inters.  Com.  E.  248,  4  I.  C.  0.  E.  195. 
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In  determining  what  is  a  reasonable  rate,  the  demands  of  operating 
'expenses,  fixed  charges,  bonded  debt,  and  dividends,  are  to  be  considered, 
but  the  claim  that  these  fix  a  standard  below  which  a  rate  may  not  be 
reduced,  is  subject  to  qualifications,  one  of  which  is  that  such  obliga- 
tions must  have  been  incurred  lona  fide. —  In  re  Excessive  Bates  on 
Food  Products,  3  Inters.  Com.  E.  93,  4  I.  C.  C.  E.  48. 

The  generally  recognized  rule  of  transportation  that  the  cost  of  car- 
riage is  usually  in  inverse  ratio  to  distance,  and  that,  therefore,  the 
rate  per  ton  per  mile  to  be  justly  charged  decreases  with  distance,  is 
subject  to  qualifications,  such  as  volume  of  business,  character  of  route, 
necessary  revenue  from  the  business  done. —  Manufacturers'  Union  v. 
M.  &  St.  L.  B.  Co.,  1  Inters.  Com.  E.  483,  630,  2  Inters.  Com.  E.  228, 
302,  3  Inters.  Com.  E.  115,  4  I.  C.  C.  E.  79. 

To  be  taken  into  consideration  in  determining  what  is  a  reasonable 
rate  for  a  particular  commodity,  are  the  relative  amount  of  through 
and  local  business,  the  proportion  borne  by  the  particular  commodity 
to  the  rest  of  the  local  traffic,  the  market  value  of  the  commodity,  etc. 
—Evans  v.  Oregon  B.  &  N.  Co.,  1  Inters.  Com.  E.  314,  326,  641,  1 
I.  C.  C.  E.  325. 

In  determining,  under  N.  T.  E.  E.  L.,  §  100,  whether  a  railroad  cor- 
poration should  be  permitted  to  abandon  one  of  its  stations,  the  state 
Board  of  Eailroad  Commissioners  may  receive  in  evidence  a  contract 
between  such  corporation  and  the  citizens  of  the  locality  as  to  the 
erection  and  maintenance  of  such  station,  although  they  have  not  been 
vested  by  the  legislature  with  the  function  of  granting  or  withholding 
relief  based  upon  contractual  obligations. —  People  ex  rel.  Loughran  v. 
Board  of  B.  B.  Commissioners,  158  N.  T.  421,  53  N.  E.  163,  affg.  s.  o. 
.32  App.  Div.  (N.  T.)  158,  52  N.  T.  Supp.  901. 

The  questions  of  time,  place,  distance,  facilities,  quality  and  quantity 
of  goods,  and  many  other  matters,  must  be  considered  in  determining 
what  is  a  just  and  reasonable  charge  in  given  circumstances. —  Lough 
V.  Outerhridge,  143  N.  Y.  271,  38  N.  E.  292,  25  L.  E.  A.  674,  affg.  s.  c. 
68  Hun  (N.  Y.),  486,  22  N.  Y.  Supp.  976. 

In  a  suit  by  a  carrier  to  restrain  the  enforcement  of  rates  fixed  by 
the  legislature,  an  allegation  that  the  rates  are  confiscatory,  etc.,  be- 
cause (1)  "the  traffic  and  business  over  the  game  is  so  small  and  un- 
remunerative  that  it  cannot  and  has  not  been  able  to  operate  its  rail- 
way under  said  statute  without  an  actual  loss,"  and  because  (2)  "  of  its 
inability  to  pay  the  interest  upon  its  just  debts  and  the  cost  of  main- 
taining and  operating  its  railroad  in  a  safe  and  proper  condition,"  is 
insufficient  on  demurrer,  since  the  road's  business  might  be  so  small 
or  its  operating  expenses  so  extravagant  that  no  reasonable  rate  could 
make  its  passenger  business  profitable,  and  its  debts  might,  by  reason  of 
17 
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extravagance  or  loss  from  mismanagement,  be  so  large  that  no  reason- 
able rate  would  enable  the  road  to  pay  interest  on  such  debts. —  Missouri 
Pac.  B.  Co.  V.  Smith,  60  Ark.  221,  29  S.  W.  752. 

The  Georgia  railroad  commission  may,  in  fixing  rates,  consider  eco- 
nomic conditions  existing  at  various  points,  and  adjust  its  schedule  to 
meet  the  same. —  Southern  R.  Co.  v.  Atlanta  Stove  Works,  128  Ga.  207, 
57  S.  E.  429. 

The  factors  and  circimistances  stated  which  should  be  taken  into 
account  in  determining  what  is  reasonable  compensation  for  a  carrier.. 
—  Boston  &  W.  R.  Co.  v.  Western  R.  Co.,  14  Gray  (Mass.),  253. 

All  debts  incurred  by  the  directors  for  a  railway  corporation,  which 
would  be  allowed  in  a  suit  for  taking  the  account  as  between  them  and 
their  cestuis  que  trust,  are  debts  to  be  paid  before  profits  can  be  ascer- 
tained.—  Carry  v.  Londonberry  &  E.  R.  Co.,  7  Jurist  N.  S.  Pt.  1 
(Eng.)  508. 

[39]    — _  Interests  of  carrier  and  sbipper  mnst  lie  considered. 

Investments  and  expenditures   ty  shippers   as  justification  for  3is~ 
criminatory  rates, —  see  ante,  §  31,  note  [52]. 

Rates  cannot  be  arbitrarily  fixed  in  the  mere  discretion  of  the  carrier,, 
but  must  be  adjusted  in  the  interest  of  the  public  as  well  as  of  the  car- 
rier.—  Lehmann  v.  So.  Pac.  R.  Co.,  2  Inters.  Com.  E.  548,  3  Inters. 
Com.  R.  80,  4  I.  C.  C.  E.  1. 

The  word  "  reasonable,''  as  applied  to  facilities  means  reasonable- 
for  the  company  as  well  as  the  public,  and  "  reasonable  facilities  "  does 
not  mean  those  furnished  at  a  loss  to  the  carrier. —  Darlaston  Local 
Board  v.  London  &  N.  W.  R.  Co.,  1894,  2  Q.  B.  D.  694. 

[40]    Demurrage  charges. 

The  fair  rental  value  of  the  car  is  not  the  proi)er  basis  for  computing- 
a  demurrage  charge,  which  is  rather  in  the  nature  of  a  penalty,  to  in- 
sure that  the  consignee  will  not  congest  traffic  by  delaying  unloading- 
his  freight. —  Kehoe  v.  Charleston  &  W.  C.  R.  Co.,  11  Inters.  Com. 
E.  166. 

[41]    —— Consideration  of  interstate  or  foreign  business  in  deter- 
mining as  to  intrastate  rates. 

The  reasonableness  of  rates  prescribed  by  a  state  for  transportation 
within  its  limits  must  be  determined  without  reference  to  the  interstate 
business  done  by  the  carrier,  or  to  the  profits  derived  from  it. — 
Smyth  V.  Ames,  169  TJ.  S.  466,  18  Sup.  Ct.  E.  (U.  S.)  418,  afig.  64 
Fed.  165. 
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Where  rates  are  prescribed  for  transportation  only  within  the  limits 
of  a  state,  their  reasonableness  must  be  determined  without  reference 
to  the  interstate  business  done  by  the  carrier,  or  to  the  profits  derived 
from  that  business. —  Seaboard  Air  L.  B.  Co.  v.  B.  B.  Commission, 
155  Fed.  792. 

A  state  cannot  justify  unreasonably  low  rates  for  domestic  transporta- 
tion considered  alone,  on  the  ground  that  the  carrier  is  earning  large 
profits  upon  interstate  business,  over  which,  so  far  as  the  rates  are 
concerned,  the  state  has  no  control;  nor  can  a  carrier  justify  unreason- 
ably high  rates  on  domestic  business  on  the  ground  that  it  will  be 
able,  in  that  way  to  meet  the  losses  on  its  interstate  business. —  Sea- 
hoard  Air  L.  B.  Co.  V.  B.  B.  Commission,  155  Fed.  Y92. 

In  determining  whether  local  rates  fixed  by  a  state  commission  are 
unreasonably  low,  the  earnings  from  the  portion  of  the  carrier's  inter- 
state traffic  which  takes  place  within  the  state,  cannot  be  taken  into 
account. —  Northern  Pac.  B.  Co.  v.  Eeyes,  91  Fed.  47. 

It  is  not  a  defense  to  an  action  to  restrain  an  unreasonable  rate,  that 
the  railroad  operates  also  in  states  where  rates  are  .not  fixed  by  law 
and  so  the  road  can  make  a  reasonable  profit  on  all  its  business.  Rob- 
bing Peter  to  pay  Paul  has  never  received  judicial  sanction. —  Chicago 
&  N.  W.  By.  Co.  V.  Dey.  35  Fed.  866,  1  L.  E.  A.  744n. 

In  ascertaining  the  reasonableness  of  rates  fixed  by  a  commission, 
interstate  and  foreign  business  should  be  considered  in  determining 
the  proportion  of  the  value  of  the  property  assignable  to  domestic  busi- 
ness, but  no  part  of.  the  earnings  or  loss  from  interstate  or  foreign 
business  can  be  charged  to  or  against  the  income  account  of  the  com- 
pany.—(Sfa^e  v.  Seaboard  Air  L.  B.  Co.,  48  Fla.  129,  37  So.  314;  aSd. 
203  U.  S.  261,  27  Sup.  a.  E.  (U.  S.)  109. 

In  fixing  the  rates  for  intrastate  transportation,  it  is  proper  for  a 
state  railroad  commissioner  to  include  in  his  computation  the  amount 
of  the  interstate  fares  collected  by  the  portion  of  the  road  lying  within 
the  state. —  Commissioner  of  Bailroads  v.  Wabash  B.  Co.,  126  Mich. 
113,  85  K  W.  466,  affg.  s.  c.  123  Mich.  669,  82  N.  W.  526. 

[42]    — —  Consideration  of  joint  rates  and  the  division  thereof. 

In  deciding  as  to  the  reasonableness  of  a  rate  on  shipments  over  two 
or  more  railroads,  it  is  competent  for  the  Interstate  Commerce  Com- 
mission or  the  courts  to  consider  the  through  rate,  however  composed. — 
Illinois  Cent.  B.  Co.  v.  Interst.  Com.  Commission,  206  U.  S.  441,  27 
Sup.  Ct.  E.  (TJ.  S.)  700. 

Where  two  connecting  carriers  unite  in  putting  in  force  a  joint 
through  tariS  between  given  points,  such  joint  tarifE  is  not  the  standard 
by  which  the  reasonableness  imder  Interstate  Commerce  Act,  §§  3,  4, 
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of  the  local  tariff  on  either  line  is  to  be  determined. —  Parsons  v.  Oh. 
&  N.  W.  B.  Co.,  63  Fed.  903;  ajffd.  167  U.  S.  447,  17  Sup.  Ot.  E. 
(U.  S.)  887. 

The  apportionment  of  a  rate  to  different  parts  of  a  through  line  does 
not  determine  the  charge  to  the  public,  but  it  may  be  significant  on  the 
question  of  a  reasonable  rate  for  the  whole  distance. —  James  v.  C.  P. 
R.  Co.,  4  Interst.  Com.  E.  45,  110,  274,  5  I.  0.  C.  E.  612;  Brady  v. 
Pa.  R.  Co.,  2  I.  C.  C.  E.  131,  2  Inters.  Com.  E.  78. 

For  purposes  of  rates,  the  several  auxiliary  roads  should  not  be  looked 
on  as  wholly  independent  lines  which  may  separately  establish  rates 
looking  only  to  a  satisfactory  ledger  account  of  each  separate  road.  A 
rate  for  continuous  transportation  over  a  route  consisting  of  the  main 
line  and  a  branch  is  one  entire  charge,  and  how  it  may  be  divided  or 
apportioned  among  the  constituent  corporations  is  not  important  to 
the  public,  which  is  concerned  with  the  reasonableness  of  the  total  rate. 
Delaware  Grange  v.  N.  Y.  P.  &  N.  R.  Co.,  3  Inters.  Com.  E.  554,  4 
I.  C.  C.  E.  588. 

What  division  of  joint  rates  is  made  by  the  carriers,  is  not  without 
significance  in  determining  what  are  reasonable  rates  for  the  whole 
distance  on  the  lines  in  question. —  R.  R.  Com.  of  Florida  v.  Savannah 
F.  &  W.  R.  Co.,  3  Inters.  Com.  E.  414,  688,  5  I.  C.  C.  E.  13. 

The  through  rate  and  the  divisions  of  such  through  rate  between, 
the  carriers,  furnish  no  fair  or  just  criterion  for  the  intermediate  local 
rates  on  the  same  line.  Other  considerations  besides  mere  mileage 
may  legitimately  be  taken  into  account. —  McMorran  v.  Grand  Trunk 
R.  Co.,  2  Inters.  Com.  E.  604,  3  I.  C.  C.  E.  252. 

[43]    Consideration  of  entire  system. 

When  by  legislation  and  consolidation,  a  railroad  which  was  origi- 
nally all  in  one  state  becomes  a  part  of  a  system  or  line  embracing 
roads  in  other  states,  and  the  state  originally  incorporating  it  enacts 
laws  to  regulate  the  rates  on  the  consolidated  road  within  its  borders, 
the  proper  test  as  to  the  reasonableness  of  these  rates  is  their  effect 
upon  the  consolidated  line  as  a  whole. —  St.  Louis  &  8.  F.  R.  Co.  v.  Gill, 
156  U.  S.  649,  15  Sup.  Ct.  E.  (U.  S.)  484,  affg.  s.  o.  54  Ark.  101,  15 
S.  W.  18. 

In  deciding  whether  rates  fixed  by  legislative  authority  deprive  a  rail- 
road of  property  without  due  process  of  law,  courts  do  not  rest  their 
judgment  on  one  set  of  rates  for  specific  articles,  but  they  take  into  con- 
sideration all  the  rates  on  all  articles,  and  decide  whether,  as  a  whole, 
the  result  is  unreasonable. —  Matthews  v.  Board  of  Corp.  Comrs.,  106 
Fed.  7. 
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The  reasonableness  of  the  passenger  fare  upon  a  particular  part  of 
a  carrier's  system  must  be  determined  with  some  reference  to  the  system 
as  a  whole. —  Ariz  v.  Seaboard  Air  L.  B.  Co.,  11  Inters.  Com.  E.  458. 

[44]    Money  invested  in  enterprise. 

The  amount  actually  and  necessarily  invested  in  the  enterprise  is  to 
be  considered  in  determining  as  to  reasonableness  of  rates. — Milwaukee 
Elect.  R.  ,&  L.  Co.  v.  Milwaukee,  87  Fed.  577. 

The  money  actually  invested  in  a  railway  is  not  a  basis  on  which 
the  proper  return  may  be  calculated. —  Matter  of  Proposed  Advances  in 
Freight  Bates,  9  Inters.  Com.  E.  382. 

[45]    ^—Capitalization  improper  basis. 

If  a  railroad  corporation  has  bonded  its  property  for  an  amount  that 
exceeds  its  fair  value,  or  if  its  capitalization  is  largely  fictitious,  it  may 
not  impose  upon  the  public  the  burden  of  such  increased  rates  as  may 
be  required  for  the  purpose  of  realizing  profits  upon  such  excessive 
valuation  or  fictitious  capitalization;  and  the  apparent  value  of  the 
property  and  franchises  used  by  the  corporation,  as  represented  by  its 
stocks,  bonds  and  obligations,  is  not  alone  to  be  considered  when  de- 
termining the  rates  that  may  be  reasonably  charged. —  Smyth  v.  Ames, 
169  U.  S.  466,  18  Sup.  Ct.  E.  (U.  S.)  418,  affg.  s.  c.  64  Ped.  165. 

The  capitalization  of  a  railroad  is  not  a  basis  on  which  a  proper  return 
may  be  calculated. —  Matter  of  Proposed  Advances  in  Freight  Bates,  9 
Inters.  Com.  E.  382. 

Those  who  have  conceived  and  executed  a  railroad  enterprise  have  no 
right  to  exact  a  retiirn  upon  an  extravagant  capitalization. —  Danville  v. 
So.  B.  Co.,  8  Inters.  Com.  E.  409. 

To  make  the  capital  account  of  our  railroads  the  measure  of  their 
legitimate  earnings  would  place,  as  a  rule,  the  corporation  which  has 
been  honestly  managed  from  the  outset  under  enormous  disadvantages. — • 
Grain  Shippers'  Assn.  v.  III.  Cent.  B.  Co.,  8  Inters.  Com.  E.  158. 

[46]    Present  valne  as  proper  basis. 

The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to  be 
charged  by  a  corporation  maintaining  a  public  highway  under  legis- 
lative sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public.  In  order  to  ascertain  that  value,  the  orig- 
inal cost  of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stock,  the  present 
as  compared  with  the  original  cost  of  construction,  the  probable  earning 
capacity  of  the  property  under  particular  rates  prescribed  by  statute,  the 
sum  required  to  meet  operating  expenses,  are  all  matters  for  considera- 
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tion,  to  be  given  such  weight  as  may  be  just  and  right  in  each  case. — 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  R.  (U.  S.)  418,  affg.  s.  c.  64 
Fed.  165. 

The  basic  fact  which  furnishes  the  tesft  of  the  reasonableness  of  a 
rate  is  the  value  of  the  property  devoted  to  the  public  use. —  Louisville 
&  N.  B.  Co.  V.  B.  B.  Comm.,  157  Fed.  944. 

The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  charged 
must  be  the  fair  value  of  the  property  being  used  by  it  for  the  conven- 
ience of  the  public. —  Seaboard  Air  L.  B.  Co.  v.  B.  B.  Commission,  155 
Fed.  Y92. 

In  estimating  the  value  of  the  property  of  a  railroad,  the  estimate  must 
not  be  based  on  what  was  its  value  in  the  past,  nor  what  it  cost,  nor 
what  it  would  cost  to  duplicate  it,  nor  its  probable  future  value,  but  must 
be  based  on  its  present  value. —  Matthews  V.  Board  of  Corp.  Comrs.,  106 
Fed.  7. 

The  basis  of  calculations  aa  to  the  reasonableness  of  rates  is  not  the 
cost  of  the  railroad,  but  its  value  as  a  producing  factor,  taking  into  con- 
sideration its  location,  the  character  of  the  country  through  which  it 
passes,  and  the  reasonable  expectation  of  business  coming  to  it. — 
Matthews  v.  Board  of  Corp.  Comrs.,  100  Fed.  7. 

The  method  of  arriving  at  a  true  and  just  valuation  upon  which  to 
figure  local  earnings  is  to  ascertain  what  per  cent,  the  local  earnings  con- 
stitute of  the  gross  income,  and  to  take  the  same  per  cent,  of  the  total 
value  of  its  property  in  the  state  as  the  capital  stock  which  is  invested  to 
produce  the  local  earnings. —  Ch.  M.  &  St.  P.  B.  Co.  v.  Tompkins,  90 
Fed.  363 ;  explained,  91  Fed.  47. 

The  value  of  a  railway  system  does  not  depend  on  the  mere  cost  of  its 
embankment  or  equipment.  It  is  rather  a  question  of  location,  by  con- 
nections, of  terminal  facilities,  of  enterprises  along  its  line. —  Matter  of 
Proposed  Advances  in  Freight  Bates,  9  Inters.  Com.  R.  382. 

The  value  of  the  entire  property  of  a  railroad  employed  for  the  public 
convenience  can  shed  but  little  light  on  the  question  whether  the  rate 
upon  a  single  commodity  yields  its  proper  proportion  of  a  fair  return  on 
that  value. —  Central  Y.  P.  Assn.  v.  III.  Cent.  B.  Co.,  10  Inters.  Com- 
R.  505. 

The  fact  that  the  business  is  established  is  material  in  determining 
the  value  of  the  plant  of  a  public  service  corporation. —  Cedar  Bapids  W. 
Co.  v.  Cedar  Bapids,  118  Iowa,  234,  91  N.  W.  1081;  Brunswich  W.  Dist. 
V.  Water  Co.,  99  Me.  371,  59  Atl.  537. 

The  faithfulness  or  unfaithfulness  of  a  public  service  corporation  in 
the  performance  of  its  public  duty  has  no  bearing  upon  the  present  value 
of  its  property. —  Kennehec  Water  Dist.  v.  Waterville,  97  Me.  185,  54  Atl. 
6,  60  L.  R.  A.  856. 
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In  ascertaining  the  value  of  tlie  property  of  a  water  company,  prepara- 
tory to  condemnation  of  the  same,  the  "  property  "  includes  the  real  estate 
«r  other  property,  if  any,  not  connected  with  the  water  system,  the  plant 
or  physical  system,  and  all  franchises  except  the  franchise  to  be  a  cor- 
poration.—  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185,  54  Atl.  6, 
m  L.  E.  A.  856. 

The  pecuniary  value  of  the  property  of  a  public  service  corporation 
depends,  to  a  considerable  extent,  upon  the  financial  returns  it  can  be 
made  to  yield  to  the  stockholders. —  Kennelec  Water  Dist.  v.  Waterville, 
«7  Me.  185,  54  Atl.  6,  60  L.  E.  A.  856. 

The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to  be 
^charged  by  a  public  service  corporation  is  the  fair  value  of  the  property 
used  by  it  for  the  convenience  of  the  public. —  Kennebec  Water  Dist.  v. 
Waterville,  97  Me.  185,  54  Atl.  6,  60  L.  E.  A.  856. 

The  value  of  the  plant  and  franchises  of  a  corporation  is  affected  by 
the  character  and  duration  of  the  franchises. —  Kennebec  Water  Dist.  v. 
Waterville,  97  Me.  185,  54  Atl.  6,  60  L.  E.  A.  856. 

£47]    —  Cost  of  conatTuctian  or  reprodnotlon. 

Not  to  he  included  in  operating  expenses  of  single  year, —  see  post, 
note  [52]. 

The  cost  of  reproducing  railway  property  is  not  an  exclusive  guide  to 
the  return  which  should  be  allowed. —  Matter  of  Proposed  Advances  in 
Freight  Bates,  9  Inters.  Com.  E.  382. 

In  ascertaining  the  Teasonableness  of  rates  fixed  by  a  commission,  the 
cost  of  constructing  the  road  is  not  to  be  deducted  from  the  earnings 
under  the  proposed  rates,  but  is  only  a  factor  to  be  considered  in  deter- 
jnining  the  fair  value  of  the  company's  property. —  State  v.  Seaboard  Air 
L.  B.  Co.,  48  Fla.  129,  37  So.  314;  affd.  203  U.  S.  261,  27  Sup.  Ct.  E. 
(U.  S.)  109. 

A  fair  rate  of  interest  upon  the  money  invested  in  the  plant  of  a  public 
service  corporation  during  construction  and  before  completion,  is  as  much 
a.  part  of  the  cost  of  construction  as  is  the  money  itself  which  is  ex- 
pended for  materials  and  labor. —  Brunswick  Water  Dist.  v.  Water  Co., 
«9  Me.  371,  59  Atl.  537. 

The  cost  of  present  reproduction  is  evidence  of  the  strongest  character 
in  determining  the  value  of  the  property  of  a  public  service  corporation. 
—Brunswick  Water  Dist.  v.  Water  Co.,  99  Me.  371,  59  Atl.  537. 

Evidence  of  the  cost  of  reproduction  of  a  plant  is  some  evidence  of 
its  present  value. —  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185,  54 
Atl.  6,  60  L.  E.  A.  856. 

The  actual  cost  of  a  plant,  together  with  proper  allowances  for  de- 
preciation is  competent,  but  not  conclusive,  evidence  of  the  present  value 
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of  the  same. —  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185,  54  Atl.. 
6,  60  L.  E.  A.  856. 

The  court  cannot  assume  that  the  cost  of  reproduction  of  a  line  of 
railway,  or  that  the  present  as  compared  with  its  original  cost  of  con- 
struction, is  the  amount  of  stock  and  bonds  outstanding,  or  what  the  road^ 
has  cost  up  to  the  time  of  trial. —  State  v.  Minneapolis  &  St.  L.  B. 
Co.,  80  Minn.  191,  83  N.  W.  60;  a£Ed.  186  U.  S.  257,  22  Sup.  Ct.  E. 
(U.  S.)  900. 

[48]    Depreoiation. 

In  determining  whether  given  rates  fixed  by  law  yield  a  reasonable 
return,  it  is  proper  to  take  into  account  the  depreciation  in  the  road  and. 
rolling  stock. —  Perkins  v.  No.  Pac.  B.  Co.,  155  Fed.  445. 

[49]    Losses   of  trafBc   from  netr  rontes. 

In  determining  whether  rates  fixed  by  legislative  authority  are  con- 
fiscatory, the  stockholders  are  not  the  only  ones  whose  rights  and  interests. 
are  to  be  considered.  If  the  establishment  of  new  lines  of  transportation 
causes  a  diminution  in  the  total  tolls  collected,  that  is  not,  in  itself,  a 
sufficient  reason  why  the  corporation,  in  an  effort  to  recoup,  should  be 
permitted  to  maintain  rates  that  are  unjust  to  those  who  must  or  do  use 
its  property.  The  public  cannot  properly  be  subjected  to  excessive  and 
unreasonable  rates  simply  that  the  stockholders  may  earn  dividends. — 
Covington  &  L.  Turnpike  Co.  v.  Sandford,  164  U.  S.  578,  17  Sup.  Ct.  E. 
(U.  S.)  198,  revg.  s.  c.  14  Ky.  L.  E.  689,  20  S.  W.  1031. 

[50]    Leases. 

It  is  erroneous  to  include  in  the  basis  of  assessment  against  an  elevated 
railroad  company  the  cost  of  leases  of  roads  operated  by  it,  without  de- 
ducting the  value  of  the  franchises  included  in  the  leases. —  People  ex- 
rel.  Manhattan  B.  Co.  v.  Barker,  152  N.  Y.  417,  46  N.  E.  875. 

[51]    Stock,  bonds,  etc. 

Preferred  stock  cannot  be  considered  as  indebtedness,  warranting  the- 
relieving  of  a  carrier  from  any  duty  otherwise  to  be  imposed. —  St.  John 
v.  B.  Co..  22  Wall.  (U.  S.)  136. 

In  considering  whether  rates  fixed  by  statute  yield  a  reasonable  return,, 
outstanding  debentures  and  preferred  stock  are  considered  to  be  of  much 
the  same  nature  as  bonds  or  securities. —  Perkins  v.  No.  Pac.  B.  Co.,  155 
Fed.  445. 

The  value  of  the  stock  and  bonds  which  a  corporation  has  outstanding 
may  be  considered  in  determining  the  reasonableness  of  rates. —  Houston. 
&  T.  C.  B.  Co.  V.  Storey,  149  Fed.  499. 
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The  interest  upon  an  honest  bonded  debt  of  a  railroad,  incurred  in  a 
careful,  economical  and  efficient  administration  of  its  affairs,  is  a  fixed 
charge,  which  the  company  is  entitled  to  earn  before  any  reductions  in 
its  earnings  can  be  compelled  by  the  state. —  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Smith,  110  Fed.  473. 

That  stock  was  issued  as  a  part  of  a  reorganization  scheme  and  is  still 
outstanding,  does  not  necessarily  require  that  rates  shall  be  such  as  to 
earn  fair  returns  on  such  capitalization. —  Danville  v.  So.  R.  Co.,  8 
Inters.  Com.  E.  571. 

The  preferred  stock  of  a  railroad  corporation  is  not  an  indebtedness 
which  can  be  considered  in  determining  whether  it  would  be  confiscatory 
to  require  such  railroad  to  operate  separate  freight  and  passenger  trains. 
—  People  V.  St.  L.  A.  &  T.  H.  R.  Co.,  176  lU.  512,  52  K  E.  292. 

[52]    Operating  expenses. 

Cost  of  service  rendered  as  affecting  rates, —  see  post,  note  [54]. 

Expenditures  in  improvements  as  justification  for  advances  in  rates, — 
see  ante,  §  26,  note  [39]. 

Unnecessary  cost  of  operation  not  permitted  to  excuse  unlawful  dis- 
criminations,—  see  ante,  §  31,  note  [48]. 

Expenditures  for  additions  to  construction  and  equipment  should  be 
reimbursed  by  all  the  traffic  they  accommodate  during  the  period  of  their 
duration,  and  improvements  which  will  last  many  years  should  not  be 
charged  wholly  against  the  revenue  of  a  single  year. —  Illinois  Cent. 
R.  Co.  V.  Interst.  Com.  Commission, '206  U.  S.  441,  27  Sup.  Ct.  K. 
(IT.  S.)  700. 

The  cost  of  doing  a  carrier's  local  business  may  be  approximated  by 
ascertaining  the  relation  of  the  cost  of  doing  the  entire  business  of  a 
railroad  to  its  gross  income,  and  then  applying  that  proportion  to  the 
total  proceeds  of  the  carrier's  local  business. —  No.  Pac.  R.  Co.  v.  Eeyes, 
91  Fed.  47. 

Ordinary  repairs  and  replacements  of  a  railroad  are  to  be  included 
under  the  item  of  "  operating  expenses." —  Metropolitan  Trust  Co.  v. 
Houston  &  T.  0.  R.  Co.,  90  Fed.  683. 

The  power  of  a  state  to  fix  rates  cannot  be  thwarted  by  the  sum  which 
a  railroad  may  see  fit  to  charge  to  operating  expenses  or  outstanding  in- 
debtedness.—C/itcafiro,  M.  &  St.  P.  R.  Co.  V.  Tomphins,  90  Fed.  363; 
explained,  91  Fed.  47;  revd.  on  other  grounds,  176  U.  S.  167,  20  Sup. 
Ct.  E.  (IT.  S.)  336. 

Cost  of  operation  and  maintenance  of  the  road  is  to  be  considered  in 
determining  as  to  the  reasonableness  of  lates. —  MiliuauTcee  Elect.  E.  & 
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L.  Co.  V.  Milwaukee,  87  Fed.  5Y7;  In  re  Excessive  Bates  on  Food 
Products,  3  Inters.  Com.  K.  93,  4  I.  C.  C.  E.  48;  Evans  v.  Oregon  B.  & 
N.  Co.,  1  Inters.  Com.  E.  314,  326,  641,  1  I.  C.  C.  E.  325. 

"  Operating  expenses  "  of  a  railroad  include  those  improvements  which 
are  necessary  for  keeping  the  road  in  a  serviceable  condition,  such  as 
the  replacing  of  rails,  bridges,  etc.,  but  exclude  improvements  in  the 
nature  of  extensions  of  the  road. —  Southern  Pac.  Co.  v.  B.  B.  Comrs., 
78  Fed.  236. 

In  an  action  in  which  the  question  was  whether  a  statute  fixing  a 
maximum  rate  on  a  railroad  allowed  a  sufficient  return  to  the  company, 
a  deficit  in  operating  a  road  leased  from  another  company  is  not  properly 
considered  a  part  of  operating  expenses  where  it  appears  that  the  deficit 
resulted  merely  from  the  advancing  by  the  lessee  to  the  lessor  of  funds 
to  pay  interest  on  the  lessor's  bonds,  it  being  assumed  that  the  lessor 
and  the  security  are  good. —  Southern  Pac.  Co.  v.  B.  B.  Comrs.,  78  Fed. 
23G. 

Expenditures  for  permanent  improvements  and  for  equipment,  made 
in  a  single  year,  should  not  be  taxed  as  part  of  the  year's  current  oper- 
ating expenses,  and  should  be,  so  far  as  practicable,  "  projected  propor- 
tionaEy  over  the  future." —  Central  Y.  P.  Assn.  v.  III.  Cent.  B.  Co.,  10 
Inters.  Com.  E.  505 ;  Tift  v.  So.  B.  Co.,  10  Inters.  Com.  E.  548. 

Improvements  projected  or  required,  such  as  the  elevation  of  tracks, 
abolition  of  grade  crossings,  etc.,  increase  the  amount  on  which  divi- 
dends must  be  earned  without  enlarging  the  capacity  to  earn  them;  and 
should  be  taken  into  account  in  determining  what  return  is  reasonable. — 
Matter  of  Proposed  Advances  in  Freight  Bates,  9  Inters.  Com.  E.  382. 

The  cost  of  the  service  in  railway  transportation  is  the  expense  of  the 
two  terminals  and  the  intermediate  haul,  and  the  terminal  expenses  re- 
main the  same  without  regard  to  the  length  of  the  haul. —  Board  of  Trade 
V.  Ala.  Mid.  B.  Co.,  6  Inters.  Com.  E.  1. 

In  estimating  the  operating  expenses  of  a  railroad,  stock  dividends 
cannot  be  included. —  State  v.  Minneapolis  &  St.  L.  B.  Co.,  80  Minn. 
191,  83  N.  W.  60;  affd.  186  U.  S.  257,  22  Sup.  Ct.  E.  (U.  S.)  900. 

[53]    Earnings  and  general  financial  condition  of  road. 

Need  of  revenue  hy  carrier  as  justifying  discriminatory  rates, —  see 

ante,  §  31,  note  [42]. 
Failure  to  pay  expenses  as  justification  of  discriminatory  rates, —  see 

ante,  §  31,  note  [50]. 


§  49.]       Kates  and  Seevioe  Fixed  by  Commission.  523 

Financial  necessity  as  justifying   violations  of  long  and  short  haul 
rule, —  see  ante,  §  36,  note   [27]. 

That  tlie  total  receipts  of  a  carrier  from  local  freigit  rates  are  less 
"than  the  cost  of  doing  such  business  does  not  justify  it  in  an  inequality 
of  rates  between  different  portions  of  the  state,  or  prevent  the  commission 
from  insisting  that  the  lower  rate  be  the  uniform  rate. —  Seaboard  Air 
L.  B.  Go.  V.  Florida,  203  U.  S.  261,  2Y  Sup.  Ct.  E.  (TJ.  S.)  109,  affg.  s.  c. 
48  ria.  129,  37  So.  314,  and  48  Fla.  150,  37  So.  658. 

The  "  earnings  "  of  a  railroad  inckide  all  the  receipts  arising  from  its 
operations  as  a  railroad  company,  but  not  those  from  public  lands 
granted,  nor  fictitious  receipts  from  the  transportation  of  ita  own  prop- 
erty. "  Net  earnings "  are  the  excess  of  gross  earnings  over  all  the 
ordinary  expenses  of  organization  and  of  operating  the  road,  and  ex- 
penditures made  bona  fide  in  improvements,  and  paid  out  of  earnings, 
and  not  by  the  issue  of  bonds  or  stock;  but  not  deducting  interest  paid 
on  any  of  the  bonded  debt  of  the  company. —  Union  Pac.  B.  Co.  v.  U.  8. 
99  U.  S.  402;  followed  and  elaborated  in  U.  S.  v.  Kan.  Pac.  B.  Co.,  99 
TJ.  S.  455,  revg.  s.  c.  Fed.  Cases,  No.  15,505. 

The  defendant  railroad  was  unfinished,  had  not  made  through  con- 
nections, was  being  compelled  by  state  legislation  to  expend  large  sums 
on  its  equipment,  was  not  extravagantly  managed,  was  not  maintaining 
excessive  fixed  charges,  was  paying  salaries  to  only  two  of  its  officers,  and 
yet  its  income  was  barely  sufficient  to  pay  its  operating  expenses. —  Held, 
that  it  should  not  be  compelled,  under  these  circumstances,  to  transport 
interstate  passengers  at  the  same  rates  per  mile  as  are  completed  and 
prosperous  roads. —  Bailroad  Commission  of  Arh.  v.  8t.  L.  &  N.  Ark. 
B.  Co.,  12  Inters.  Com.  E.  269. 

While  the  financial  condition  of  a  railroad  does  not  justify  it  in  vio- 
lating the  Interstate  Commerce  Act,  it  is  a  reason  why  the  Interstate 
Commerce  Commission  should  carefully  consider  what  the  effect  of  its 
order  would  be  on  the  revenues  of  the  company. —  Board  of  Trade  v. 
Nashville,  C.  &  St.  L.  B.  Co.,  8  Inters.  Com.  E.  503. 

While  the  demands  upon  a  road  and  its  earnings  must  be  considered 
and  receive  due  weight  in  the  determination  of  the  reasonableness  of 
rates,  they  are  not  controlling  to  the  extent  that  independent  of  all  other 
circumstances  rates  are  never  unreasonable  until  the  earnings  are  suf- 
ficient to  operate  the  road  and  meet  all  the  obligations  of  the  company. — 
Jerome  Hill  Colton  Co.  v.  Mo.  K.  &  T.  B.  Co.,  6  Inters.  Com.  E.  601. 

The  earnings  of  the  road  are  to  be  considered  in  determining  what  is 
a  reasonable  rate  for  a  particular  commodity. —  Evans  v.  Oregon  B.  & 
N.  Co.,  1  Inters.  Com.  E.  314,  326,  641,  1  I.  C.  C.  E.  325. 

That  a  road  earns  little  more  thai!  operating  expenses  is  to  be  con- 
■sidered  in  determining  what  rates  would  be  reasonable,  but  it  cannot 


524  Public  Seevicb  Commissions  Law.  [§  49. 

justify  grossly  excessive  rates. —  N.  0.  Cotton  Exch.  v.  C.  N.  0.  &  T.  P. 
R.  Co.,  1  Inters.  Com.  E.  648,  2  Inters.  Com.  E.  289,  2  I.  O.  C,  E.  3Y5. 

The  actual  earnings  of  a  company  have  evidentiary  value  in  determi- 
ning the  value  of  the  company's  plant  and  franchises. —  Kennehec  Water 
Dist.  V.  Viaterville,  97  Me.  185,  54  Atl.  6,  60  L.  E.  A.  856. 

In  estimating  the  gross  earnings  of  passenger  trains,  there  should  be 
included  the  earnings  from  the  passenger  fares,  express,  baggage  and 
mails. —  Commissioner  of  Railroads  v.  Wahash  R.  Co.,  123  Mich.  669, 
82  N.  W.  526:  afid.  126  Mich.  113,  85  N.  W.  466. 

[54]    Value  and  cost  of  service  rendered. 

Value  of  service  to  shipper  as  factor  in  determining  as  to  proper  classi- 

ficationSj — see  ante,  §  28,  note  [34]. 
Cost  of  carrying  as  justifying  violations  of  long  and  short  haul  rule, — 

see  ante,  §  36,  note  [26]. 

The  cost  of  service  to  the  carrier  is  a  circumstance  to  be  considered  in. 
rate  making.—  Western  U.  Tel.  Co.  v.  Call  Co.,  181  U.  S.  92,  21  Sup. 
Ct.  E.  (U.  S.)  561;  Interst.  Com.  Commission  v.  Detroit,  G.  H.  &  M.  R. 
Co.,  167  U.  S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986;  Interst.  Com.  Commission 
v.  B.  &  0.  R.  Co.,  43  Fed.  37;  afid.  145  U.  S.  263,  12  Sup.  Ct.  E.  (U.  S.) 
844;  Cattle  Raisers'  Assn.  v.  Mo.  K.  &  T.  R.  Co.,  11  Inters.  Com.  E. 
296;  Ransome  v.  Eastern  R.  Co.,  (1857)  1  C.  B.,  N.  S.  (Eng.)  437. 

In  determining  what  is  a  reasonable  rate,  the  value  of  the  property  em- 
ployed and  the  expenses  of  operation  should  be  considered. — Metropolitan 
Trust  Co.  v.  Houston  &  T.  C.  R.  Co.,  90  Fed.  683;  Chicago,  I.  &  L.  R. 
Co.  V.  Hunt,  —  Ind.  App.  — ,  79  N.  E.  927. 

The  value  of  the  service  to  the  shipper  is  relevant  in  fixing  a  rate. — 
Interst.  Com.  Commission  v.  B.  &  0.  R.  Co.,  43  Fed.  37;  affd.  145  U.  S. 
263,  12  Sup.  Ct.  E.  (U.  S.)  844. 

The  cost  of  the  service  is  not  a  conclusive  method  of  arriving  at  the 
reasonableness  of  a  rate. —  Society  Am.  Florists  v.  U.  S.  Exp.  Co.,  12 
Inters.  Com.  E.  138. 

In  adjusting  rates,  the  cost  of  the  service  to  the  carrier  should  not  be 
given  such  weight  as  to  leave  out  of  consideration  the  value  of  the  ser- 
vice to  the  shipper. —  Planters'  Compress  Co.  v.  C.  0.  C.  &  St.  L.  R.  Co., 
11  Inters.  Com.  E.  382;  affd.  and  applied.  Planters'  Compress  Co.  v.  Mo. 
K.  &  T.R.  Co.,  n  Inters.  Com.  E.  606. 

The  adjustment  of  rates  on  different  articles  on  the  basis  of  com- 
parative cost  to  the  carrier  is  not  a  proper  method. —  Planters'  Compress 
Co.  v.  C.  C.  C.  &  St.  L.  R.  Co.,  ll.Inters.  Com.  E.  382;  affd.  and  applied. 
Planters'  Compress  Co.  v.  Mo.  E.  .&  T.  R.  Co.,  11  Inters.  Com.  E.  606. 
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Cost  of  handling  is  to  be  considered  in  fixing  rates. —  Tift  v.  So.  R. 
Co.,  10  Inters.  Com.  E.  548. 

A  higher  rate  for  a  special  service,  such  as  the  moving  of  perishable 
freight,  should  bear  an  equitable  relation  to  the  value  of  the  service  to 
the  traffic,  and  it  cannot  be  fixed  arbitrarily  by  the  carrier. —  Delaware 
Grange  v.  N.  T.  P.  &  N.  B.  Co.,  3  Inters.  Com.  E.  554,  4.  I.  C.  C.  E.  588. 

Eates  should  bear  a  reasonable  relation  to  the  cost  of  producing  the 
commodity  and  the  value  of  the  service  to  the  producer  and  shipper,  but 
should  not  on  that  account  be  so  low  as  to  put  burdens  on  other  traffic. — 
In  re  Excessive  Bates  on  Food  Products,  3  Inters.  Com.  E.  93,  4  I.  C.  0. 
E.  48. 

The  value  of  the  service,  as  well  as  its  cost,  is  to  be  considered  in  de- 
termining what  would  be  a  reasonable  rate. —  Thurher  v.  N.  Y.  G.  & 
E.  B.  B.  Co.,  1  Inters.  Com.  E.  397,  648,  2  Inters.  Com.  E.  472,  3  I.  C. 
C.  E.  473. 

The  reasonableness  of  a  rate  is  tested  not  by  the  value  of  the  service  to 
the  person  receiving  the  service,  but  by  the  return  it  gives  to  the  carrier. 
No  commission  could  fix  a  rate  on  the  basis  of  value  of  the  service  as 
the  value  must  necessarily  be  constantly  varying  and  would  differ  even 
between  consignees  at  the  same  point. —  Clyde  v.  Bichmond  &  D.  B.  Co., 
57  Ped.  436. 

The  superiority  of  express  service  over  ordinary  railroad  freight 
service  in  the  respects  of  speedy  collection,  transportation  and  delivery, 
justifies  the  imposing  of  rates  reasonably  higher  than  those  imposed  for 
•ordinary  freight  service. —  Herendeen  v.  U.  8.  Exp.  Co.  Decided  by  the 
N.  Y.  Public  Service  Commission  of  the  Second  District,  February  18, 
1908. 

A  public  service  corporation  can  demand  no  greater  compensation  than 
the  services  rendered  are  reasonably  worth  to  the  public  as  individuals 
and  not  in  the  aggregate. —  Brunswich  Water  Dist.  v.  Water  Co.,  99  Me. 
371,  59  Atl.  537;  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185.  54  Atl. 
6,  60  L.  E.  A.  856. 

[55]    Risks  of  the  enterprise. 

While  it  is  true  that  the  fair  value  of  the  property  used  by  a  public 
service  corporation  is  the  basis  of  calculation  as  to  the  reasonableness  of 
rates,  this  is  not  the  only  element  of  calculation.  There  must  be  con- 
sideration for,  among  other  things,  the  risks  of  the  incipient  enterprise 
■on  the  one  hand,  and  whether  all  the  property  used  is  reasonable  neces- 
sarj'  to  the  service  and  whether  as  a  structure  it  is  unreasonably  ex- 
pensive, on  the  other. —  Brunswich  Water  Dist.  v.  Water  Co.,  99  Me.  371, 
.59  Atl.  537. 
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Those  wlio  invest  in  hazardous  enterprises  may  reasonably  be  entitled, 
for  a  time  at  least,  to  larger  returns  than  would  be  the  case  if  means  in 
the  enterprise  were  assured  from  the  beginning,  and  therefore  the  risk 
of  the  enterprise  may  be  considered  in  determining  what  are  reasonable 
rates. —  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185,  54  Atl.  6,  60 
L.  E.  A.  856, 

[56]    Cost  and  value  of  article  transported. 

Advance  in  price  of  commodity  carried  as  justification  for  advance  m 

rates, —  see  ante,  §  26,  note  [39]. 
Value  of  property  carried  as   hearing   on  proper  classification, —  see 

ante,  §  28,  note  [34]. 
Cost  or  value  of  articles  carried  as  justifying  discriminatory  rates, — 

see  ante,  §  31,  note  [43]. 
Differences  in  value  of  goods  carried  as  justifying  violations  of  long 

and  short  haul  rule, —  see  post,  §  36,  note  [25]. 

The  value  of  the  goods  shipped  is  a  relevant  fact  in  fixing  a  rate. — 
Interst.  Com.  Commission  v.  B.  &  0.  B.  Co.,  43  Fed.  37;  affd.  145  U.  S. 
263,  12  Sup.  Ct.  E.  (U.  S.)  844;  Tift  v.  So.  B.  Co.,  10  Inters.  Com.  E. 
548;  Central  Y.  P.  Assn.  v.  III.  Cent.  B.  Co.,  10  Inters.  Com.  E.  505; 
Buchannan  v.  No.  Pac.  B.  Co.,  3  Inters.  Com.  E.  655,  5  I.  C.  C.  E.  7; 
Evans  v.  Oregon  B.  &  N.  Co.,  1  Inters.  Com.  E.  314,  326,  641,  1  I.  C. 
C.  E.  325. 

Differences  in  cost  of  manufacture  afford  no  grounds  for  action  by  the 
Interstate  Commerce  Commission  in  determining  relatively  reasonable 
rates. —  Phillips  Co.  v.  Grand  Trunk  W.  B.  Co.,  11  Inters.  Com.  E.  659. 

In  determining  what  the  relation  should  be  between  the  rates  for  trans- 
porting two  different  articles  of  freight,  value  is  an  important  factor, 
not  alone  because  of  the  greater  risk  connected  with  the  transportation 
of  the  more  valuable  article,  but  because  of  its  bearing  upon  the  value 
to  the  shipper  of  the  service  rendered  in  transportation. —  Chicago  Live 
Stock  Exch.  v.  Ch.  G.  W.  B.  Co.,  10  Inters.  Com.  E.  428. 

In  the  carriage  of  great  staples,  which  supply  an  enormous  business, 
and  which  in  market  value  and  actual  cost  of  transportation  are  among 
the  cheapest  articles  of  commerce,  ratesi  yielding  only  a  moderate  profit 
to  the  carrier  are  both  necessary  and  justifiable. —  National  Hay  Assn.  v. 
L.  S.  &  M.  8.  B.  Co.,  9  Inters.  Com.  E.  264. 

Value  is  an  important  element  in  the  fixing  of  rates,  but  it  cannot  be 
made  an  arbitrary  standard  independent  of  all  other  considerations. — 
Grain  Shippers'  Assn.  v.  III.  Cent.  B.  Co.,  8  Inters.  Com.  E.  158. 

A  greater  value  of  a  product  transported  justifies  the  exaction  of  a 
higher  rate  than  that  exacted  for  the  transportation  of  an  article  of 
less  value. —  Truck  Farmers'  Assn.  v.  Northeastern  B.  Co.,  6  Inters.  Com. 
E.  295. 
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Differences  in  value  of  finished  and  unfinished  bedroom  sets  and  the 
greater  tonnage  per  carload  which  can  be  carried  of  the  latter,  together 
with  other  factors  affecting  the  interests  of  both  carrier  and  shipper,  re- 
quire that  the  rate  on  the  unfinished  product  shall  not  exceed  85  per  cent, 
of  the  rates  on  the  finished.—  Potter  Mfg.  Co.  v.  Ch.  &  G.  T.  B.  Go.,  4 
Inters.  Com.  E.  223,  5  I.  C.  C.  K.  514. 

Eates  for  any  service  by  the  carrier  cannot  be  fixed  arbitrarily  but 
should  bear  a  fair  and  reasonable  relation  to  the  antecedent  average  cost 
of  the  traffic  as  delivered  to  the  carrier  for  transportation,  and  the  average 
market  price  the  freight  will  command. —  Delaware  Grange  v.  N.  Y.  P. 
&  N.  R.  Co.,  3  Inters.  Com.  E.  554,  4  I.  0.  C.  E.  588. 

Eates  shoiild  bear  a  reasonable  relation  to  the  cost  of  producing  the 
commodity  and  the  value  of  the  service  to  the  producer  and  shipper,  but 
should  not  on  that  account  be  so  low  as  to  put  burdens  on  other  traffic. — 
In  re  Excessive  Rates  on  Food  Products,  3  Inters.  Com.  E.  93,  4  I.  C.  C. 
E.  48. 

[57]    —  Remnnerativeness  of  bnsinesa  of  shipper. 

The  fact  that  the  business  of  producing  certain  commodities  has  be- 
come imusually  prosperous  and  remunerative  will  not  justify  an  advance 
in  rates  for  transportation  of  the  same  which  are  already  reasonably  high. 
—Central  Y.  P.  Assn.  v.  III.  Gent.  R.  Co.,  10  Inters.  Com.  E.  505. 

[581    Interest  of  complainant. 

In  passing  upon  a  complaint,  the  Interstate  Commerce  Commission 
will  take  into  consideration  the  fact  that  the  complainant  is  not  a  ship- 
per, producer,  or  purchaser  of  the  commodity  with  which  the  complaint 
deals,  but  that  the  relief  is  sought  only  to  make  conditions  more  favorable 
to  the  use  of  a  compress  machine  sold  solely  by  complainant. —  Planters' 
Compress  Co.  v.  G.  C.  C.  .&  St.  L.  B.  Co.,  11  Inters.  Com.  E.  382;  affd. 
and  applied.  Planters'  Compress  Go,  v.  Mo.  K.  &  T.  R.  Co.,  11  Inters. 
Com.  E.  606. 

[59]    Tonnage  and  volume  of  trafiBc. 

Increased  volume  of  traffic  no  justification  for  advances  in  rates, —  see 
ante,  §  26,  note  [39]. 

Volume  of  traffic  to  he  considered  in  determining  as  to  proper  classi- 
fications,—  see  ante,  §  28,  note  [34]. 

Amount  of  freight  shipped  as  justification  for  discriminations  in  rates, 
—  see  ante,  §  31,  note  [44]. 

Amount  shipped  as  justification  for  discrimination  in  facilities, —  see 
ante,  §  32,  note  [16]. 

Volume  of  business  is  to  be  considered  in  rate  making. —  Northern  Pac. 
B.  Co.  V.  Keyes,  91  Fed.  47;  Cattle  Raisers'  Assn.  v.  Mo.  E.  &  T.  R.  Co., 


528  Public  Seevicb  Commissions  Law.  [§  49. 

11  Inters.  Com.  E.  296;  Tift  v.  So.  E.  Co.,  10  Inters.  Com.  E.  548; 
Central  Y.  P.  Assn.  v.  III.  Cent.  B.  Co.,  10  Inters.  Com,  E.  505; 
Buchannan  v.  No.  Pac.  B.  Co.,  3  Inters.  Com.  E.  655,  5  I.  C.  C.  K.  7. 

The  general  rule  is,  the  greater  tlie  tonnage  of  an  article  of  traffic, 
the  lower  is  the  rate. —  Central  Y.  P.  Assn.  v.  III.  Cent.  B.  Co.,  10 
Inters.  Com.  E.  505. 

In  the  carriage  of  great  staples,  which  supply  an  enormous  business, 
and  which  in  market  value  and  actual  cost  of  transportation  are 
among  the  cheapest  articles  of  commerce,  rates  yielding  only  a  moderate 
profit  to  the  carrier  are  both  necessary  and  justifiable. —  National  Hay 
Assn.  V.  L.  8.  &  M.  8.  B.  Co.,  9  Inters.  Com.  E.  264. 

The  total  charge  for  a  carload  of  large  tonnage  should  be  greater  than 
for  a  carload  of  less  tonnage,  but  other  things  being  equal  the  rate  per 
cwt.  should  be  less  in  the  former  case. —  Murphy  Co.  v.  Wahash  B.  Co., 
3  Inters.  Com.  E.  649,  Y25,  5  I.  C.  C.  E.  122. 

[60]    Bulk  of  commodity  carried. 

Bulk  of  commodity  carried  as  hearing  on  question  of  proper  classi- 
fication,—  see  ante,  §  28,  note  [34]. 

Differences  in  hulk  of  goods  carried  as  justifying  violations  of  long 
and  short  haul  rule, —  see  ante,  §  36,  note   [25]. 

The  bulk  of  a  commodity  is  a  matter  to  be  considered  in  rate  making. 
—Interst.  Com.  Commission  v.  B.  &  0.  B.  Co.,  145  U.  S.  263,  12  Sup. 
Ct.  E.  (U.  S.)  844,  affg.  s.  c.  43  Fed.  37. 

As  a  general  rule,  the  fact  that  a  commodity  occupies  more  space  to 
a  given  weight  than  another  is  a  ground  for  making  the  rate  on  the 
former  higher  than  on  the  latter,  leaving  out  of  the  calculation  the 
further  fact  that  the  greater  the  weight  carried,  the  greater  is  the 
consumption  of  fuel  and  wear  and  tear  on  rolling  stock  and  the  track. 
—  Truck  Farmers'  Assn.  v.  Northeastern  B.  Co.,  6  Inters.  Com.  E.  295. 

[61]    Distance. 

Where  an  assessing  board  is  charged  with  the  duty  of  valuing  a  cer- 
tain number  of  miles  of  railroad  within  the  state  forming  part  of  a 
line  of  road  running  into  another  state,  it  may  assess  those  miles  of 
road  at  their  actual  cash  value  determined  on  a  mileage  basis,  as 
this  is  not  placing  a  burden  upon  interstate  commerce,  beyond  the 
power  of  the  state,  simply  because  the  value  of  that  railroad  is  created 
partly  by  interstate  commerce  which  it  is  doing. —  Cleveland,  C.  C.  & 
8t.  L.  B.  Co.  v.  Backus,  154  U.  S.  439,  14  Sup.  Ct.  E.  (U.  S.)  1122, 
affg.  s.  0.  133  Ind.  513,  33  N.  E.  421. 
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Mileage,  while  a  circumstance  to  be  considered  along  with  all  the 
other  facts, -is  by  no  means  decisive,  or  the  most  important,  in  de- 
termining the  reasonableness  of  rates. —  Interst.  Com.  Commission  v. 
L.  &  N.  B.  Co.,  73  Fed.  409. 

In  many  cases,  even  on  the  same  road,  the  relation  of  rates  as  between 
different  points  cannot  be  fixed  altogether  upon  relative  distance. — 
Cannon  v.  Mobile  &  0.  B.  Co.,  11  Inters.  Com.  E.  537. 

In  the  absence  of  other  influences,  distance  is  a  controlling  element 
in  determining  what  is  a  reasonable  rate — Freight  Bureau  v.  C.  N.  0. 
&  T.  P.  B.  Co.,  7  Inters.  Com.  E.  180;  Hill  v.  N.  G.  &  St.  L.  B.  Co., 
6  Inters.  Com.  E.  343. 

Charges  for  distances  greatly  dissimilar  need  not  be  proportioned  to 
the  relative  distances. —  Eau  Claire  v.  Ch.  M.  &  St.  P.  B.  Co.,  3  Inters. 
Com.  E.  174,  314,  4  Inters.  Com.  E.  65,  5  I.  C.  0.  E.  264. 

While  distance  is  not  always  the  controlling  element  in  determining 
what  rate  is  reasonable,  there  is  ordinarily  no  better  measure  of  the 
carrier's  service. —  James  v.  E.  Tenn.  V.  &  G.  B.  Co.,  2  Inters.  Com. 
E.  436,  490,  609,  3  I.  C.  C.  E.  225. 

That  rates  are  not  on  a  mileage  basis  does  not  make  them  necessarily 
unreasonable. —  La  Crosse  M.  &  J.  Un.  v.  Chicago,  M.  &  St.  P.  B.  Co., 
2  Inters.  Com.  E.  9,  1  I.  C.  C.  E.  629. 

The  ratio  of  rates  should  generally  decrease  with  increase  of  distance, 
but  modifying  circumstances  often  exist. —  Lincoln  Board  of  Trade  v. 
Burl.  &  Mo.  B.  Co.,  1  Inters.  Com.  E.  647,  2  Inters.  Com.  E.  95,  2 
I.  C.  C.  E.  147. 

The  mileage  basis  of  adjusting  rates  is  not  necessarily  the  most  rea- 
sonable—iV.  0.  Cotton  Exch.  v.  C.  N.  0.  &  T.  P.  B.  Co.,  1  Inters. 
■  Com.  E.  648,  2  Inters.  Com.  E.  289,  2  I.  O.  C.  E.  375. 

Mileage  as  a  basis  for  determining  the  comparative  reasonableness 
of  rates  has  been  recognized  in  England  as  entirely  impracticable,  since 
1872.     The    argument   against   it   was   strongly   stated   in   that   year: 

(a)  It  would  prevent  railway  companies  from  lowering  their  fares 
and  rates  so  as  to  compete  with  traffic  by  sea,  by  canal,  or  by  a  shorter 
or  otherwise  cheaper  railway,  and  would  thus  deprive  the  public  of  the 
benefit  of  competition  and  the  company  of  a  legitimate  source  of  profit. 

(b)  It  would  prevent  railway  companies  from  making  perfectly  fair 
arrangements  for  carrying  at  a  lower  rate  than  usual  goods  brought 
in  large  and  constant  qualities,  or  for  carrying  for  long  distances  at 
a  lower  rate  than  for  short  distances,  (c)  It  would  compel  a  company 
to  carry  for  the  same  rate  over  a  line  which  has  been  very  expensive  in 
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construction,  or  which,  from  gradients  or  otherwise,  is  very  expensive  in 
working,  at  the  same  rate  at  which  it  carries  over  less  expensive  lines. 
In  short,  to  impose  equal  mileage  on  the  companies  would  be  to  deprive 
the  public  of  the  benefit  of  much  of  the  competition  which  now  exists 
or  has  existed;  to  raise  the  charges  on  the  public  in  many  cases  where 
the  companies  now  find  it  to  their  interest  to  lower  them;  and  to  per- 
petuate monopolies  in  carriage,  trade  and  manufacture  in  favor  of  those 
routes  and  places  which  are  nearest  and  less  expensive,  where  the  vary- 
ing charges  of  the  companies  now  create  competition. —  Ransome  v. 
Bailway  Co.,  1  Nev.  &  McN.  (Eng.)  63. 

[62]    ——  Rate  per  ton  per  mile. 

In  view  of  the  difficulty  of  ascertaining  the  cost  of  transporting 
a  single  article,  in  order  to  ascertain  the  reasonableness  of  a  rate  pre- 
scribed, it  is  sometimes  necessary  to  accept  as  a  basis  the  average 
rate  of  all  transportation  per  ton  per  mile. —  Atlantic  C.  L.  R.  Co.  v. 
Florida,  203  U.  S.  256,  27  Sup.  Ct.  R.  (U.  S.)  108,  affg.  s.  c.  48  Fla. 
146,  37  So.  657. 

That  the  rate  per  ton  mile  of  the  entire  business  of  the  carriers  is 
much  less  than  the  rate  per  ton  mile  on  local  business  under  the  rates 
fixed  by  a  state  commission,  does  not  establish  the  reasonableness  of  the 
latter  rates,  for  the  rate  per  mile  obviously  decreases  as  the  length  of 
the  haul  increases. —  Northern  Pac.  R.  Co.  v.  Keyes,  91  Fed.  47. 

The  rate  per  ton  per  mile  is  not  always  the  measure  of  a  reasonable 
rate,  but  is  always  valuable  as  affording  a  basis  of  comparison  for 
relative  rate  burdens. —  Farrar  v.  So.  R.  Co.,  11  Inters.  Com.  E.  640. 

The  rate  per  ton  per  mile,  while  often  instructive,  is  not  by  any  means 
a  fair  index  of  a  reasonable  rate. —  Matter  of  Proposed  Advances  in 
Freight  Rates,  9  Inters.  Com.  E.  382. 

The  well-known  principle  that  while  the  aggregate  rate  should  in- 
crease, the  rate  per  ton  per  mile  should  decrease,  as  distance  increases, 
is  not  a  rule  required  by  statute,  and  is  subject  to  qualifications  and 
exceptions. —  Hilton  L.  Co.  v.  Wilmington  &  W.  R.  Co.,  9  Inters.  Com. 
E.  17. 

Eates  for  the  terminal  portion  of  a  through  haul,  which  are  a  con- 
tinuation of  mileage  rates  to  the  end  of  the  haul,  are,  in  the  absence 
of  exceptional  conditions,  reasonable  and  proper. —  Board  of  Trade  v. 
Nashville,  C.  &  St.  L.  R.  Co.,  8  Inters.  Com.  E.  503. 

Distance  is  andoubtedly  a  factor,  and  perhaps  ought  to  be  a  much 
more  important  factor,  in  the  determination  of  rates,  but  where  the 
distances  in  dispute  vary  from  100  to  1,000  miles,  any  attempt  to  adjust 
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those  rates  on  the  sole  basis  of  the  rate  per  ton  per  mile  would  be 
impracticable.— 5oar(i  of  B.  B.  Comrs.  v.  A.  T.  &  8.  F.  B.  Co.,  8 
Inters.  Com.  E.  304. 

The  rate  per  ton  per  mile  rule  brings  rates  down  to  the  narrowest 
point  of  scrutiny,  and  for  that  purpose  is  valuable;  but  it  excludes 
consideration  of  other  circumstances  and  conditions  which  enter  into 
the  making  of  rates,  no  matter  how  compulsory  or  imperious  they  may 
be,  and  it  cannot,  therefore,  be  accepted  as  controlling  in  determining 
the  reasonableness  of  rates. —  Qustin  v.  A.  T.  &  8.  F.  B.  Co.,  8  Inters. 
Com.  E.  2Y7;  Business  Men's  Assn.  v.  Ch.  St.  P.  M.  &  0.  B.  Co.,  2 
Inters.  Com.  E.  41,  2  I.  C.  C.  E.  52. 

The  charge  per  ton  -p&i  mile  need  not,  as  an  absolute  rule,  diminish 
with  distance. — Manufacturers' ,  etc..  Union  v.  Minneapolis  &  St.  L. 
B.  Co.,  1  Inters.  Com.  E.  483,  630,  2  Inters.  Com.  E.  228,  3  Inters. 
Com.  E.  115,  4  I.  C.  C.  E.  79. 

[63]    Manner  in  Tirhich  rates  -were  brought  about. 

On  an  investigation  as  to  the  reasonableness  of  rates  for  the  trans- 
portation of  coal,  contracts  between  railroad  companies  and  certain 
coal  companies  which  proposed  the  construction  of  a  competing  rail- 
road, whereby  the  said  railroads  purchased  the  collieries,  are  relevant 
evidence. —  Interst.  Com.  Commission  v.  Baird,  194  U.  S.  25,  24  Sup. 
Ct.  E.  (U.  S.)  563. 

The  fact  that  an  advance  in  rates  is  the  result  of  the  joint  and  con- 
certed action  of  several  railroads  may  properly  be  considered  as  bearing 
upon  the  reasonableness  and  validity  of  such  advance. —  Tift  v.  So.  B. 
Co.,  10  Inters.  Com.  E.  548. 

It  is  incumbent  upon  the  Interstate  Commerce  Commission  when  the 
unreasonableness  of  rates  is  in  issue  before  it,  to  consider  how  those 
rates  were  brought  about  —  whether  they  are  the  product  of  untram- 
meled  competition  or  the  result  of  a  concert  of  action  or  combination 
between  the  carriers  establishing  and  maintaining  them. —  Central  Y. 
P.  Assn.  V.  III.  Cent.  B.  Co.,  10  Inters.  Com.  E.  505. 

[64]    Past  conditions  not  controlling. 

In  matters  of  rates  one  case  seldom  an   exact  precedent  for  another, 
—  see  ante,  §  20,  note  [1]. 

The  determination  whether  rates  in  question  would  allow  a  reason- 
able return  depends,  in  the  final  analysis,  on  the  present  and  future, 
rather  than  the  past  financial  and  traffic  situation  of  the  carrier. — 
Grain  Shippers'  Assn.  v.  III.  Cent.  B.  Co.,  8  Inters.  Com.  E.  158. 
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[65]    Comparison  i^th  other  rates,  etc. 

Comparison  with  other  classifications  as  method  of  determining  as 

to  proper  classification, —  see  ante,  §  28,  note  [34]. 
Comparisons  with  other  rates, —  see  also  ante,  §  31,  note  [28]. 
Through  rates  as  standards  of  comparison, —  see  ante,  §  31,  note  [71]. 
Through  rate  not  hasis  for  determining  whether  local  rate  violates  long 
i  and  short  haul  rule, —  see  ante,  §  36,  note  [22]. 

Comparisong  between  the  rates  of  two  states  are  of  little  value,  unless 
all  the  elements  that  enter  into  the  problem  are  presented. —  Smyth  v. 
Ames.  169  U.  S.  466,  18  Sup.  Ct.  K.  (U.  S.)  418,  affg.  64  Fed.  165. 

That  the  cost  of  carriage  of  all  coal  upon  an  entire  railroad  system, 
is  a  certain  per  cent,  of  the  gross  receipts  from  all  coal,  does  not  war- 
rant the  commission  in  concluding  that  upon  a  particular  line  or  part  of 
the  system  the  cost  of  carriage  bears  the  same  ratio  to  the  coal  receipts 
of  that  particular  line  or  part. —  Interst.  Com.  Commission  v.  Lehigh 
V.  B.  Co..  74  Fed.  784. 

Under  Interst.  Com.  Act,  §  1,  the  question  is  whether  a  given  rate 
is,  in  and  of  itself,  unreasonable  and  unjust.  Except  as  evidentiary 
circumstances,  rates  to  other  places  are  irrelevant,  unless  there  is  a 
showing  that  conditions  are  substantially  similar. —  Interst.  Com.  Com- 
mission v.  L.  &  N.  B.  Co.,  73  Fed.  409. 

While  the  revenue  per  ton  per  mile  over  other  routes  on  other  lines  and 
to  other  destinations  is  often  suggestive  in  arriving  at  a  proper  estimate 
of  the  reasonableness  of  a  rate  over  a  route  complained  of,  it  is  by  no 
means  conclusive.  Varying  conditions  existing  on  different  lines  must 
of  necessity  justify  differences  in  rates  for  hauls  of  the  same  distance. 
The  real  qviestion  in  any  such  complaint  is  the  reasonableness  of  the  par- 
ticular rate  on  the  particular  line  between  the  particular  points  in  ques- 
tion. In  testing  such  a  rate,  the  rate  on  the  same  or  adjacent  lines  in 
the  immediate  territory  are  of  much  greater  significance  and  afford  a 
much  more  accurate  basis  for  the  action  of  a  commission. —  Dallas  Bu- 
reau V.  Oulf,  C.  &  S.  F.  B.  Co.,  12  Inters.  Com.  E.  257. 

It  is  competent  to  compare  distances,  rates  and  conditions  on  other 
Toads,  in  dealing  with  an  alleged  unreasonable  rate. —  Cannon  v.  Mobile 
&  0.  B.  Co.,  11  Inters.  Com.  E.  537. 

Eates  influenced  by  water  competition  possess  value  as  standards  of 
comparison  but  are  not  always  conclusive  in  fixing  rates  to  intermediate 
and  non-competitive  points. —  Shipper's  Union  \.  A.  T.  &  8.  F.  B.  Co., 
9  Inters.  Com.  E.  250. 

A  rate  can  seldom  be  considered  "  in  and  of  itself,"  but  must  be  taken 
almost  invariably  in  relation  with  other  rates. — Tileston  Mill  Co.  v.  N. 
P.  B.  Co.,  8  Inters.  Com.  E.  346. 
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In  order  to  make  rates  charged  in  one  part  of  the  country  proper 
standards  of  comparison  in  a  case  of  alleged  unjust  and  unreasonable 
l-ates  in  another  section,  a  substantial  similarity  in  transportation  con- 
ditions in  the  two  sections  must  be  shown. —  Evans  v.  U.  Pac.  R.  Co., 
6  Inters.  Com.  E.  520;  Hopper  v.  Gh.  M.  &  St.  P.  B.  Co.,  91  Iowa,  638, 
60  N.  W.  487. 

Rates  in  one  part  of  the  country  afiord  no  criterion  for  determining 
the  reasonableness  of  rates  charged  in  another  section  of  the  country 
where  conditions  are  unlike. —  Morrall  v.  U.  Pac.  R.  Co.,  6  Inters.  Com. 
E.  121. 

In  determining  the  absolute  or  relative  reasonableness  of  a  rate 
markedly  grouped,  it  may  not  fairly  be  compared  with  the  rate  per  ton 
per  mile  from  that  station  of  the  group  which  is  farthest  from  the  place 
of  destination,  but  only  with  the  rate  from  that  station  which  is  the 
average  distance  of  all  the  stations  in  the  group  from  the  place  of  des- 
tination.—  Delaware  Gra-fige  v.  N.  Y.  P.  &  N.  B.  Co.,  3  Inters.  Com.  E. 
828,  5  I.  C.  C.  E.  161. 

The  question  of  the  reasonableness  of  rates  does  not  always  depend  on 
the  opinion  of  qualified  witnesses,  but  is  often  determined  by  a  com- 
parison of  rates,  records,  etc.,  filed  with  the  Interstate  Commerce  Com- 
mission.—  Delaware  Grange  v.  N.  Y.  P.  &  N.  R.  Co.,  3  Inters.  Com.  E. 
828,  5  I.  C.  C.  E.  161. 

A  former  special  and  preferred  rate  is  not  a  fair  criterion  of  the  rea- 
sonableness of  a  present  rate. —  Myers  v.  Pa.  Co.,  2  Inters.  Com.  E. 
151,  218,  403,  2  I.  C.  0.  E.  573. 

In  determining  the  reasonableness  of  rates  to  a  point  by  a  longer  com- 
peting line,  the  distance  and  rates  by  the  shortest  route  should  be  taken 
into  account. —  Lincoln  Board  of  Trade  v.  Mo.  Pac.  R.  Co.,  1  Inters. 
Com.  E.  648,  2  Inters.  Com.  E.  98,  2  I.  C.  0.  E.  155. 

In  determining  the  reasonableness  of  rates,  for  relatively  short 
distances,  the  rates  on  long  shipments  cannot  be  made  a  basis  for  com- 
parison.—  Crews  v.  Richmond  &  D.  R.  Co.,  1  Inters.  Com.  E.  490,  703, 
1  I.  C.  C.  E.  401. 

Eates  charged  by  other  roads  similarly  situated  may  be  considered  in 
determining  as  to  the  reasonableness  of  rates. —  Evans  v.  Oregon  R.  & 
N.  Co.,  1  Inters.  Com.  E.  314,  326,  641,  1  I.  C.  C.  E.  325. 

Special  favors  in  the  form  of  reduced  rates  to  particular  customers 
may  form  an  element  in  the  inquiry  whether,  as  a  matter  of  fact,  the 
general  or  standard  rates  are  reasonable.  If  they  are  extended  to  such 
persons  at  the  expense  of  the  general  public,  the  fact  must  be  taken  into 
account  in  ascertaining  whether  a  given  tariff  of  general  prices  is  or  is 
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not  reasonable. —  Lough  v.  Outerbridge,  143  N.  Y.  271,  38  N.  E.  292, 
25  L.  E.  A.  674,  a%.  s.  c.  68  Hun  (N.  Y.),  486,  22  N.  Y.  Supp.  976. 

Where  there  is  a  question  as  to  the  reasonableness  of  charges  by  a  rail- 
road for  the  storage  of  freight,  evidence  of  what  are  reasonable  warehouse 
charges  is  admissible. —  Central  of  Ga.  B.  Co.  v.  Turner,  143  Ala.  142, 
39  So.  30. 

That  a  carrier  charges  some  less  than  others  is  evidence  tending  to 
show  that  the  higher  charge  is  unreasonable. —  Cowden  v.  Pacific  Coast 
Ss.  Co.,  94  Cal.  470,  29  Pac.  873,  18  L.  E.  A.  221. 

Bates  charged  for  like  goods  for  like  distances  may  be  considered  in 
determining  the  reasonableness  of  a  particular  rate,  and  whether  it  is 
discriminatory.— BZair  v.  Sioux  C.  &  P.  B.  Co.,  109  Iowa,  369,  80  N.  W. 
673. 

[66]    Prior  maintenance  of  rates. 

While  the  long  existence  and  use  of  a  rate  is  an  important  fact  tend- 
ing to  show  it  is  sufficiently  high,  and  properly  requires  the  carriers  to 
explain  or  justify  an  increase  thereof,  it  has  never  been  held  to  be  con- 
clusive on  the  question,  unless  a  settled  practice  or  policy  in  relation 
thereto  is  also  shown. —  Warren  Mfg.  Co.  v.  So.  B.  Co.,  12  Inters.  Com. 
E.  447. 

While  the  long  prior  existence  and  actual  use  of  lower  rates  may  create 
an  inference  or  presumption  that  they  are  reasonably  high,  the  mere 
publishing  of  rates,  under  which  there  has  been  no  appreciable  movement 
of  traffic,  does  not  show  them  to  be  reasonably  remunerative  to  the  car- 
rier.— Shiel  V.  III.  Cent.  B.  Co.,  12  Inters.  Com.  E.  242. 

The  existence  of  a  lower  rate  in  the  somewhat  remote  past  does  not 
necessarily  prove  anything  of  value  in  ascertaining  the  reasonableness  of 
a  rate  existing  to-day. —  Enterprise  Mfg.  Co.  v.  Georgia  B.  Co.,  12  Inters. 
Com.  E.  149. 

When  a  railway  company  advances  a  rate  which  has  for  some  time 
been  in  force,  the  fact  of  its  continuance  is  in  the  nature  of  an  admission 
against  that  company  which  tends  to  show  the  unreasonableness  of  the 
advance. —  Central  Y.  P.  Assn.  v.  III.  Cent.  B.  Co.,  10  Inters.  Com.  E. 
505. 

The  presumption  that  rates  long  maintained  by  carriers  are  reasonable 
does  not  operate  in  a  case  where  such  rates  have  been  established  by  the 
carriers  in  compliance  with  an  order  of  the  Interstate  Commerce  Com- 
mission.—  Proctor  v.  C.  E.  &  D.  B.  Co.,  9  Inters.  Com.  E.  440,  dis- 
tinguishing 3  Inters.  Com.  E.  131,  4  I.  C.  C.  E.  87. 

Largely  increased  business  and  profits  of  the  carriers  at  the  time  ad- 
vances in  rates  were  made,  increase  the  presumptive  force  of  the  prior 


§  49.]       Kates  and  Service  Fixed  by  Commission.  535 

maintenance  of  the  lower  rates. —  National  Hay  Assn.  v.  L.  S.  &  M.  S. 
B.  Co.,  9  Inters.  Com.  K.  264. 

The  continuance  of  a  given  rate  is  not  conclusive  evidence  of  the  rea- 
sonableness of  that  rate,  but  when  a  railway  advances  a  rate  which  has 
been  for  some  time  in  force,  the  fact  of  its  continuance  is  in  the  nature 
of  an  admission  against  that  company,  which  tends  to  show  the  unrea- 
sonableness of  the  advance ;  and  the  force  of  this  admission  becomes  great 
when  the  advance  is  contemporaneous  with  a  general  decline  in  the 
average  of  railway  rates  and  the  lessened  cost  of  seivice.— Holmes  v. 
So.  B.  Co.,  8  Inters.  Com.  R.  561. 

That  for  m.any  years  the  carriers  who  are  mainly  engaged  in  the  trans- 
portation of  export  flour  have  published  the  same  rate  upon  wheat  and 
flour,  does  not  create  an  irrebuttable  presumption  against  a  tariff  which 
places  a  higher  relative  charge  on  flour. —  Export  &  Domestic  Bates,  8 
Inters.  Com.  E.  214. 

That  state  legislatures  or  commissions  consider  a  certain  state  rate  a 
reasonable  maximum  does  not  require  that  the  judgment  of  Congress 
or  the  Interstate  Commerce  Commission  as  to  the  interstate  rate  should 
conform  thereto. —  Savannah  Bureau  v.  Charleson  &  8.  B.  Co.,  7  Inters. 
Com.  R.  601. 

A  railroad  by  putting  in  force  a  rate  of  charges  furnishes  evidence 
that  the  rate  is  profitable,  which  is  more  convincing  when  such  rate  is 
long  maintained. —  Truck  Farmers'  Assn.  v.  Northeastern  B.  Co.,  6 
Inters.  Com.  R.  295. 

That  carriers  often  put  certain  rates  into  effect  and  maintain  them 
for  considerable  periods  makes  it  a  fair  inference  that  such  rates  are  not 
too  low. —  In  re  Excessive  Bates  on  Food  Products,  3  Inters.  Com.  R. 
93,  4  I.  C.  0.  R.  48. 

When  a  railroad  voluntarily  accepts  and  carries  freight  on  terms  made 
by  itself,  it  furnishes  evidence  tending  to  prove  that  such  terms  are  profit- 
able. When  such  terms  or  rates  are  of  long  continuance,  ox  are  adopted 
as  often  as  necessary  to  secure  business,  the  evidence  is  more  convincing 
that  the  terms  and  rates  are  remunerative. — Coxe  Bros.  v.  Lehigh  V.  B. 
Co.,  2  Inters.  Com.  R.  195,  229,  3  Inters.  Com.  460,  4  I.  C.  C.  R.  535. 

In  long  maintaining  a  certain  rate,  a  carrier  is  making  evidence  that 
it  is  not  too  low. —  Logan  v.  Ch.  &  N.  W.  B.  Co.,  2  Inters.  Com.  R.  14, 
19,  431,  2  I.  C.  C.  E.  604. 

Actual  rates  which  have  been  charged  by  a  company  have  evidentiary 
value  in  determining  the  value  of  the  company's  plant  and  franchises. — 
Kennelec  Water  Dist.  v.  Waterville,  97  Me.  185,  54  Atl.  6;  60  L.  R.  A. 
856. 
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[67]    Competition. 

Advances  in  rates  cannot  he  the  result  of  competition, —  see  ante,  §  26, 
note  [39]. 

Removal  of  competition  as  justification  for  advances  in  rates, —  see 
ante,  §  26,  note  [39]. 

Competition  as  justification  for  disparities  in  rates, —  see  ante,  §  31, 
notes  [37]-[40]. 

Competition  as  justification  for  discriminations  in  service  and  facil- 
ities,—  see  ante,  §  32,  note  [10]. 

Competition  as  justifying  violations  of  long  and  short  haul  rule, —  see 
post,  §  36,  notes  [31]-[35]. 

Competition  may  be  considered  in  rate  making,  and  may  be  even  a 
controlling  factor. —  Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  190 
F.  S.  273,  23  Sup.  Ct.  E.  (U.  S.)  68Y;  East.  Tenn.  V.  &  G.  R.  Co.  v. 
Interst.  Com.  Commission,  181  U.  S.  1,  21  Sup.  Ct.  E.  (U.  S.)  516; 
Louisville  &  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  20  Sup.  Ct.  E.  (U.  S.) 
209,  revg.  s.  c.  83  Fed.  898,  71  Fed.  835;  Inlerst.  Com.  Commission  v. 
Ala.  Mid.  R.  Co.,  168  U.  S.  144,  18  Sup.  Ct.  E.  (U.  S.)  45;  Texas  &  P. 
R.  Co.  V.  Interst.  Com.  Commission,  162  U.  S.  197,  16  Sup.  Ct.  E. 
(U.  S.)  666,  revg.  s.  r.  57  Fed.  948,  affg.  s.  c.  52  Fed.  187;  Cincinnati, 
N.  0.  .&  T.  P.  R.  Co.  V.  Interst.  Com.  Commission,  162  IT.  S.  184,  16 
Sup.  Ct.  E.  (TT.  S.)  700;  Interst.  Com.  Commission  v.  B.  &  0.  R.  Co., 
145  U.  S.  263,  12  Sup.  Ct.  E.  (U.  S).  844,  affg.  s.  c.  43  Fed.  37;  Interst. 
Com.  Commission  v.  Ch.  G.  W.  R.  Co.,  141  Fed.  1003 ;  Buchannan  v.  No. 
Pac.  R.  Co.,  3  Inters.  Com.  E.  655,  5  I.  C.  C.  E.  7;  Pickering  Phipps  v. 
L.  &  N.  W.  R.  Co.  (1892),  2  Q.  B.  D.  (Eng.)  229. 

A  state  commission,  the  same  as  railway  managers,  should  take  into 
account  "  commercial  necessity  "  and  conditions  of  competition,  in  fixing 
reasonable  rates. —  State  v.  Minneapolis  &  St.  L.  R.  Co.,  80  Minn.  191, 
83  ]Sl.  W.  60;  affd.  186  U.  S.  257,  22  Sup.  Ct.  E.  (U.  S.)  900. 

[68]    Reduction  of  rate  by  carrier. 

The  action  of  a  railway  company  in  reducing  a  rate  upon  complaint  of 
a  shipper  is  not  conclusive  evidence  that  the  rate  was  unreasonable  before 
the  reduction,  but  when  the  traffic  manager  of  that  company,  after  a  care- 
ful examination  of  the  facts,  mal5;es  the  reduction,  such  action  is  in  the 
nature  of  an  admission  against  the  reasonableness  of  the  obnoxious  rate 
at  the  time  of  the  reduction. —  Holmes  v.  So.  R.  Co.,  8  Inters.  Com.  E. 
561. 

That  a  carrier  reduces  a  rate  is  not,  in  itself,  proof  that  the  former 
rate  was  unreasonable,  since  the  reduction  may  have  been  warranted  by 
a  decrease  in  the  cost  of  transportation  or  increase  in  the  volume  of 
traffic— Loud  V.  South  Car.  R.  Co.,  4  Inters.  Com.  E.  205,  5  I.  C.  C.  E. 
629. 
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A  reduction  by  a  railroad  of  its  tariff  below  the  rate  fixed  by  a  com- 
mission, affords  no  basis  for  an  arbitrary  reduction  of  the  commission's 
maximum  standard  to  the  voluntary  low  rate  of  the  carrier. —  Southern 
B.  Co.  V.  Atlanta  Stove  Works,  128  Ga.  207,  57  S.  E.  429. 

[69]    Statistical  tables. 

In  a  proceeding  as  to  the  reasonableness  of  rates  fixed  by  the  North 
Dakota  commission,  evidence  in  the  form  of  statistical  tables  as  to  the 
business  of  the  company  may  be  received  and  considered  for  what  it  is 
worth,  although  covering  only  occasional  or  alternate  months,  where  it 
was  not  controverted  that  such  months  were  average  and  typical. — 
Northern  Pac.  B.  Co.  v.  Keyes,  91  Fed.  47. 

In  a  proceeding  as  to  the  reasonableness  of  rates  fixed  by  the  North 
Dakota  commission  relevant  statistical  tables  were  properly  received,  over 
the  objection  of  the  attorney-general,  where  such  tables  were  prepared 
by  forty  or  fifty  clerks  under  the  direction  of  the  general  officers  of  the 
company,  who  were  sworn  although  the  clerks  were  not,  the  company, 
however,  allowing  the  fullest  and  freest  access  to  the  tables,  the  sources 
of  information,  etc.,  and  offering  to  swear  any  or  all  of  the  clerks.  This 
was  the  only  practicable  method  of  compiling  such  information,  and  the 
attorney-general  must  have  been  satisfied  with  the  correctness  of  the 
testimony,  else  he  would  have  investigated  its  trustworthiness. —  North- 
ern Pac.  B.  Co.  v.  Keyes,  91  Fed.  47. 

[70]    Reports  and  statements. 

It  may  well  be  doubted  whether  a  railroad  company  can  rely,  as 
evidence  in  its  own  behalf,  upon  a  report  made  and  filed  by  it. —  Sea- 
hoard  Air  L.  B.  Co.  v.  Florida,  203  U.  S.  261,  27  Sup.  Ct.  E.  (U.  S.) 
109,  affg.  s.  c.  48  Fla.  129,  37  So.  314,  and  48  Fla.  150,  37  So.  658. 

A  sworn  statement  of  the  value  of  a  line  of  railroad,  made  by  it  to 
the  state  comptroller  for  purposes  of  taxation,  is  evidence  of  the  value 
of  the  road,  and  may  be  considered  in  determining  the  reasonableness 
of  rates  or  charges  fixed  by  a  state  commission,  but  it  is  not  conclusive 
on  the  company  for  the  latter  purpose. —  Louisville  &  N.  B.  Co.  v. 
Brown,  123  Fed.  946. 

The  return  made  by  a  railroad  company  to  a  state  board  of  equali- 
zation, as  to  the  value  of  the  property  for  taxation,  is  competent  but 
not  conclusive  evidence  before  a  state  board  of  railroad  commissioners, 
in  determining  the  reasonableness  of  rates. —  Southern  Pac.  Co.  v. 
Board  of  B.  B.  Comrs.,  87  Fed.  21. 

To  make  a  financial  statement  of  a  railroad  in  any  way  conclusive 
as  a  measure  of  its  legitimate  earnings,  it  must  give,  in  addition  to  its 
fixed  charges  and  capital  account,  the  history  of  that  capital  account. 
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the  value  of  the  stock  and  various  securities  involved,  as  well  as  the 
actual  cost  and  value  of  the  property  itself. —  Orain  Shippers'  Assn.  v. 
III.  Gent.  B.  Co.,  8  Inters.  Com.  E.  158. 

Wliere  a  railroad  has  rendered  a  report  to  the  Commissioner  of  Rail- 
roads as  to  its  net  and  gross  receipts,  and  the  commissioner  hag  ordered 
the  company  to  put  in  effect  a  schedule  of  rates  based  on  such  report, 
the  burden  is  on  the  railroad  of  showing  that  such  report  erred  in 
purporting  to  include  only  intrastate  traffic,  but  that  it  did  in  fact 
include  interstate  traffic  and  hence  was  not  a  proper  basis  of  computa- 
tion.—  Commissioners  of  Railroads  v.  Wabash  B.  Co.,  123  Mich.  669,  82 
N.  W.  526;  afEd.  126  Mich.  113,  85  N.  W.  466. 

[71]    —  Opinion  evidence. 

Upon  the  question  of  the  reasonableness  of  a  rate,  a  witness  may  give 
an  opinion  as  evidence,  but  that  opinion  must  depend  upon  reasons 
which  are  in  the  main  capable  of  being  considered  and  comprehended. 
If  a  freight  agent  believes  that  the  rate  which  he  makes  is  a  reasonable 
one,  he  must  have  some  reason  for  that  belief.  Let  him  state  his  reason 
along  with  his  opinion,  and  the  opinion  will  be  entitled  to  credit  ac- 
cording as  his  reason  commends  itself  to  the  judgment  of  the  trier. — 
Board  of  B.  B.  Comrs.  v.  C.  N.  0.  &  T.  P.  B.  Co.,  Y  Inters.  Com.  E. 
380. 

If  a  witness  pronounces  a  rate  unreasonable  but  bases  his  opinion 
wholly  on  a  comparative  table  which  tends  to  sustain  but  does  not 
establish  his  conclusion,  his  opinion  is  of  no  weight  as  evidence. — 
Board  of  B.  B.  Comrs.  v.  C.  N.  0.  &  T.  P.  B.  Co.,  7  Inters.  Com.  E. 
380. 

[72]    Wbat  rates  are  reasonable. 

Facts  showing  reasonableness  of  rates, —  see  also  ante,  §  26,  note  [37]. 

Where  16.43  per  cent,  of  the  total  freight  business  of  a  carrier  is  in 
one  commodity,  and  the  rate  fixed  by  a  state  commission  for  that  com- 
modity is  nearly  two  mills  per  ton  higher  than  the  average  on  such  road 
for  all  classes  of  freight,  the  court  will  not  say  that  such  a  rate  is  con- 
fiscatory.— Seaboard  Air  L.  B.  Co.  v.  Florida,  203  U.  S.  261,  27  Sup. 
Ct.  E.  (U.  S.)  109,  affg.  s.  c.  48  Fla.  129,  37  So.  314,  and  48  Fla.  150 
37  So.  658. 

It  is  not  confiscation  nor  a  taking  of  property  without  due  process 
for  the  state  to  prescribe  water  rates  which  allow  an  income  of  six 
per  centum  on  the  then  value  of  the  property  actually  used,  even  though 
the  company  previously  had  been  permitted  to  charge  rates  yielding  one 
and  one-half  per  cent,  per  month. —  Stanislaus  Co.  v.  San  Joaquin  C. 
A  I.  Co.,  192  TJ.  S.  201,  24  Sup.  Ct.  E.  (U.  S.)  241. 
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A  tariff  fixed  by  a  commission  for  coal  in  car-load  lots  is  not  proved 
to  be  unreasonable,  by  proof  that  if  such  schedules  were  applied  to  all 
freight  the  road  would  not  pay  its  operating  expenses.  It  might  be 
that  the  existing  rates  on  other  merchandise,  not  reduced  by  the 
commission,  might  enable  the  company  to  earn  substantial  profits  on 
its  entire  state  business. —  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  22  Sup.  Ct.  E.  (IT.  S.)  900,  affg.  s.  c.  80  Minn.  191,  83 
N.  W.  60. 

A  state  enactment  or  regulations  made  under  the  authority  of  a 
state  enactment,  establishing  rates  for  transportation  that  will  not  admit 
of  the  carrier  earning  such  compensation  as  under  all  circumstances  is 
just  to  itself  and  the  public,  would  deprive  such  carrier  of  its  prop- 
erty without  due  process  of  law. —  Smyth  v.  Ames,  169  U.  S.  466,  18 
Sup.  Ct.  R.  (F.  S.)  418,  affg.  s.  c.  64  Fed.  165. 

The  Supreme  Court  of  the  United  States  does  not  wish  to  be  under- 
stood as  laying  down  an  absolute  rule  that  in  every  case  a  failure  to 
produce  some  profit  to  those  who  have  invested  their  money  in  the 
building  of  a  road  is  conclusive  that  a  tariff  is  unjust  and  unreasonable. 
There  may  be  circumstances  which  would  justify  such  a  tariff;  there 
may  have  been  extravagance  and  a  needless  expenditure  of  money; 
there  may  be  waste  in  the  management  of  the  road;  enormous  salaries, 
unjust  discrimination  as  between  individual  shippers,  resulting  in 
general  loss.  The  construction  may  have  been  at  a  time  when  labor  and 
material  were  at  the  highest  price,  so  that  the  actual  cost  exceeds  the 
present  value;  the  road  may  have  been  im wisely  built,  in  localities 
where  there  is  not  sufficient  business  to  sustain  a  road.  Doubtless,  too, 
there  are  many  other  matters  affecting  the  rights  of  the  community 
in  which  the  road  is  built,  as  well  as  the  rights  of  those  who  have 
built  the  road.  But  a  general  averment  in  a  bill  that  a  tariff  as  estab- 
lished is  unjust  and  unreasonable,  is  supported  by  the  admitted  facts 
that  the  road  cosft  far  more  than  the  amount  of  stock  and  bonds  out- 
standing; that  there  has  been  no  waste  or  mismanagement  in  the 
construction  or  operation;  that  supplies  and  labor  have  been  purchased 
at  the  lowest  prices  consistent  with  the  successful  operation  of  the 
road;  that  the  rates  voluntarily  fixed  by  the  company  have  for  ten 
years  been  steadily  decreasing  until  the  aggregate  decrease  has  been 
more  than  fifty  per  cent.;  that  under  the  rates  thus  voluntarily  estab- 
lished, the  stock,  which  represents  two-fifths  of  the  value,  has  never 
received  anything  in  the  way  of  dividends;  that  for  the  last  three 
years  the  earnings  above  operating  expenses  have  been  insufficient  to 
pay  the  interest  on  the  bonded  debt;  that  the  proposed  tariff,  as  en- 
forced, will  so  diminish  the  earning  that  they  will  not  be  able  to  pay 
one-half  of  the  interest  on  the  bonded  debt  above  the  operating  ex- 
penses.—Eeaaan  v.  Farmers'  L.  &  T.  Co.,  154  IT.  S.  362,  14  Sup.  Ct. 
E.  (U.  S.)  1047. 
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A  three  cents  per  mile  maximum  rate,  fixed  by  state  statute,  is  not 
shown  to  be  unconstitutional  by  evidence  that  under  it,  existing  traffic 
would  yield  a  net  yearly  income  of  less  than  iy2  per  cent,  on  the 
original  cost  of  the  road,  a  little  more  than  2  per  cent,  on  the  bonded 
debt,  in  the  absence  of  proof  of  the  cost  of  the  bonded  debt,  the  amount 
of  the  capital  stock  of  the  reorganized  corporation,  or  the  price  paid 
by  the  corporation  for  the  road,  such  corporation  being  reorganized  by 
the  purchasers  at  the  sale  of  the  railroad  under  a  decree  of  fore- 
closure.—Dow  V.  Beidelman,  125  U.  S.  680,  8  Sup.  Ct.  E.  (U.  S.) 
1028. 

A  passenger  rate  schedule  fixed  for  a  railroad  by  a  state  commission 
cannot  be  enjoined  on  the  ground  that  to  put  it  in  effect  will  simply 
result  in  a  reduction  in  rates  by  other  roads  so  far  permitted  to  charge 
higher  rates,  at  competitive  points,  which  will  operate  as  a  discrimina- 
tion between  localities. —  Houston  &  T.  C.  B.  Co.  v.  Storey,  14& 
Fed.  499. 

For  a  state  commission  to  prescribe  unreasonably  low  rates  for  one 
carrier,  at  the  same  time  permitting  others  similarly  situated  to  go  on 
charging  higher  rates,  denies  to  the  former  the  equal  protection  of  the 
laws.— Houston  &  T.  C.  R.  Co.  v.  Storey,  149  Fed.  499. 

Evidence  tending  to  show  that  rates  between  certain  points  are  too 
high  as  compared  with  rates  from  the  same  initial  points  to  other 
points  is  not  sufficient  to  show  that  the  first  named  rates  are  of  them- 
selves unreasonable  under  Interst.  Com.  Act,  §  1. —  Interst.  Com.  Com- 
mission V.  Nashville,  C.  &  St.  L.  R.  Co.,  120  Fed.  934. 

When  the  earnings  of  a  railroad,  conducted  efficiently,  economically 
and  honestly,  with  operating  expenses  in  no  case  greater  than  such 
management  requires,  are  insufficient  to  pay  one-half  the  interest  on  a 
valid  debt  contracted  in  a  careful,  honest  and  economical  administra- 
tion of  the  company's  business,  a  schedule  of  rates  made  hy  a  state  rail- 
road commission  which  would  materially  reduce  such  earnings,  is 
unjust  and  unreasonable. —  Chicago,  M.  &  St.  P.  R.  Co.  v.  Smith,  110 
Fed.  473. 

Before  a  rate  fixed  by  a  commission  is  pronounced  unreasonable,  the 
result  of  fixing  the  rate  must  clearly  be  unreasonable. —  Matthews  v. 
Board  of  Corp.  Comrs.,  106  Fed.  7. 

An  act  of  the  Massachusetts  legislature  required  street  railway  com- 
panies to  transport  scholars  of  public  schools  to  and  from  the  school 
houses  and  their  homes  at  one-half  the  regular  fare  charged  other 
passengers. —  Held,  that  upon  its  face  the  statute  seems  open  to  the 
objection  of  unreasonably  reducing  the  rates  charged  by  railroad  com- 
panies, and  to  the  further  objection  of  discriminating  in  favor  of  a 
particular  class  in  the  community,  and  that  there  are  'grave  doubts  as 
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to  the   constitutionality   of   the   act.      (Point   not   decided,   however.) 
—  Ahern  v.  Newton  &  B.  St.  B.  Co.,  105  Fed.  Y02. 

A  Vermont  statute  reducing  the  rates  of  fare  on  railroads  below 
what  will  permit  the  railroad  company  to  earn  a  reasonable  return  on 
its  investment  is  a  taking  of  property  without  due  process  of  law. — 
Ball  V.  Rutland  B.  Co.,  93  Fed.  513. 

Rates  fixed  by  a  state  railroad  commission  are  not  necessarily  reason- 
able if  they  allow  a  dividend,  however  small,  above  charges,  expenses, 
etc.,  nor  to  show  their  unreasonableness  is  it  necessary  to  show  them  to 
be  confiscatory.  The  carrier  is  entitled  to  receive,  besides  its  charges 
and  expenses,  an  adequate  dividend. —  Southern  Pac.  Co.  v.  Board  of 
B.  B.  Comrs.,  78  Fed.  236. 

A  state  act  prescribing  maximum  rates  on  all  railroads  by  reducing 
local  freight  rates  291/2  per  cent,  is  invalid  when  the  rates  thereby  fixed 
are  such  that  there  would  be  no  net  earnings  from  the  state  or  interstate 
transportation  of  freight  if  the  same  rates  were  applied  to  all  the  busi- 
ness of  such  carriers. —  Ames  v.  U.  Pac.  B.  Co.,  64  Fed.  165;  afid.  169 
U.  S.  466,  18  Sup.  Ct.  R.  (U.  S.)  418. 

That  rates  fixed  by  a  state  legislature  are  no  lower  than,  nor  as  low  as, 
those  of  other  states,  does  not  render  adequate  the  return  permitted  by 
the  law  fixing  such  rates,  where  it  appears  that  the  railroads  would  have 
no  net  earnings  from  local  freight  if  such  rates  were  enforced. —  Ames 
v.  U.  Pac.  B.  Co.,  64  Fed.  165;  affd.  169  U.  S.  466,  18  Sup.  Ct.  R. 
(U.  S.)  418. 

Where  the  rate  fixed  by  a  commission  will  not  pay  the  cost  of  neces- 
sary skilled  service,  the  cost  of  the  best  equipment,  the  keeping  of  the 
same  in  proper  condition,  the  interest  on  the  bonds,  and  leave  some- 
thing for  dividends,  the  court  will  enjoin  the  putting  into  effect  of  the 
rates.—  Chicago  &  N.  W.  B.  Co.  v.  Dey.  35  Fed.  866,  1  L.  R.  A.  Y44n. 

What  is  reasonable  compensation  for  a  carrier. —  Wells  v.  Ore.  B. 
&  N.  Co.,  15  Fed.  561. 

If  the  rate  on  a  given  article  is  reasonable  to  those  who  ship-the  great 
bulk  of  that  article  in  the  form  in  which  it  is  commonly  prepared  for 
transportation,  that  rate  does  not  become  unreasonable  to  the  shipper 
of  a  small  quantity  of  cotton  because  he  chooses  to  prepare  his  ship- 
ments in  a  form  which  gives  the  carrier  a  greater  profit  per  100  pounds. 
—  Planters'  Compress  Co.  v.C.  C.  C.  &  St.  L.  B.  Co.,  11  Inters.  Com, 
R.  382;  afid  and  applied.  Planters'  Compress  Co.  v.  Mo.,  K.  &  T.  B. 
Co.,  11  Inters.  Com.  R.  606. 

Refrigeration  charges  held  reasonable. —  Consolidated  F.  Co.  v.  So. 
Pac.  B.  Co.,  10  Inters.  Com.  R.  590. 
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Unless  a  carrier  shows  justification,  an  advance  in  rates  which  have 
long  been  applied  to  the  transportation  of  a  large  and  increasing  traffic 
will  be  held  unreasonable. —  Tift  v.  So.  R.  Co.,  10  Inters.  Com.  E.  548. 

Where  an  entire  sjietem  of  rates  is  involved,  the  question  is  whether 
the  revenue  yielded  by  the  rates  on  all  traffic  is  a  fair  return  on  the 
value  of  that  property  which  is  "  employed  for  the  public  convenience." 
—  Central  Y.  P.  Assn.  v.  III.  Cent.  R.  Co.,  10  Inters.  Com.  E.  505. 

A  railroad  freight  depot  and  a  public  storage  warehouse  are  build- 
ings whose  business  and  uses  are  wholly  dissimilar,  and  therefore  rail- 
roads are  justified  in  imposing  greater  storage  charges  than  those  fixed 
by  warehouse  companies. —  Blackman  v.  So.  R.  Co.,  10  Inters.  Com.  E. 
352. 

A  rate  for  the  transportation  of  horses  in  less  than  carload  lots, 
while  reasonable  as  applied  to  the  shipment  of  one  horse,  is  unreason- 
able as  applied  to  the  shipment  of  four  horses  when  it  makes  the  charge 
for  such  shipment  $99,  while  a  full  carload  of  25  horses  may  be  shipped 
for  $100.— Sarrow  v.  Yazoo  &  M.  V.  R.  Co.,  10  Inters.  Com.  E.  333. 

Except  in  unusual  cases,  no  rate  is  reasonable,  which  does  not  yield 
the  carrier  a  fair  return  upon  the  transaction. — -Matter  of  Proposed 
Advance  in  Freight  Rates,  9  Inters.  Com.  E.  382. 

Eates  cannot  be  said  to  be  reasonable  which  are  not  reasonably  re- 
munerative to  the  carrier,  and  rates  which  do  not  pay  their  full 
proportion  of  operating  expenses,  fixed  charges  and  reasonable  divi- 
dends, are  not  "  in  and  of  themselves "  reasonably  remunerative. — 
Board  of  Trade  v.  Nashville,  C.  &  St.  L.  R.  Co.,  8  Inters.  Com.  E.  503. 

The  rates  on  melons  were  complained  of.  The  showing  was  that 
such  rates  were  lower  than  those  on  cotton  and  general  merchandise, 
though  special  speed  and  facilities  were  required,  that  the  rates  per 
ton  per  mile  on  melons  were  less  than  the  average  receipts  of  the  road 
per  ton  per  mile  on  all  freight.  The  evidence  did  not  show  the  cost 
of  producing  melons  or  the  results  of  sales. — Held,  that  the  rates  are 
not  shown  to  be  excessive. —  Board  of  R.  R.  Comrs.  v.  Florence  R.  Co., 
8  Inters.  Com.  E.  1. 

A  road  paying  12  per  cent,  annually  to  stocldiolders  cannot  main- 
tain that  its  rates  from  a  market  city  to  a  competitive  point  on  that 
road,  agreed  to  by  rival  carriers  and  long  enforced,  are  not  sufficient 
compensation  for  carrying  from  the  same  market  to  a  much  less  dis- 
tant point  on  the  same  line  but  that  the  local  rates  back  from  the 
competitive  point  should  be  added  to  arrive  at  a  proper  charge  for 
transportation  to  the  intermediate  locality. —  Calloway  v.  L.  &  N.  R. 
Co.,  7  Inters.  Com.  E.  431. 

The  demand  and  the  receipt  of  an  excessive  sum  for  refrigeration  is 
an  unreasonable  charge  within  the  meaning  of  Interst.  Com.  Act,  §  1. — 
Truck  Farmers'  Assn.  v.  Northeastern  R.  R.  Co.,  6  Inters.  Com.  E.  295. 
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Reasonableness  of  a  rate  charged  in  view  of  the  limitation  of  lia- 
bility.—Dwjican  V.  A.  T.  &  S.  F.  P.  Co.,  6  Inters.  Com.  E.  85. 

Railway  charges  need  not  be  so  limited  as  to  let  the  shipper  realize 
the  actual  cost  of  production. —  In  re  Excessive  Bates  on  Food 
Products,  3  Inters.  Com.  R.  93,  4  I.  C.  C.  R.  48. 

An  increase  of  one-sixth  in  the  charge  for  the  same  service,  through 
the  device  of  charging  for  the  gross  instead  of  the  net  weight,  is  un- 
reasonable, and  hence  will  be  enjoined  by  the  Interstate  Commerce 
Commission. —  Proctor  v.  G.  H.  &  D.  R.  Co.,  2  Inters.  Com.  R.  614, 
3  Inters.  Com.  R.  131,  4  I.  C.  C.  R.  87;  distinguished,  9  Inters.  Com. 
R.  440. 

The  trial  judge,  before  whom  was  brought  an  action  testing  the 
constitutionality  of  a  legislative  regulation  of  the  rates  of  a  public  ser- 
vice corporation,  found  that  the  act  apparently  did  not  impair  plain- 
tifE's  income  to  the  extent  of  preventing  it  from  paying  its  operating 
expenses,  fixed  charges,  and  a  fair  annual  dividend  to  stockholders. 
It  appeared,  however,  that  immediately  after  the  act  went  into  force, 
the  corporation's  earnings  fell  off  20  per  cent.,  although  its  dividends 
had  never  exceeded  7  per  cent.,  its  corporate  existence  expired  in  less 
than  12  years,  and  its  bondholders  had  to  be  paid  off  within  that  time. — 
Held,  that  upon  such  a  showing,  the  court  will  hold  the  act  unconsti- 
tutional, in  spite  of  the  trial  judge's  finding. —  Rochester  &  C.  Turn- 
pike Co.  V.  Joel,  41  App.  Div.  (N.  Y.)  43,  58  N.  Y.  Supp.  346. 

It  is  not  reasonable  regulation  to  compel  a  public  service  corpora- 
tion to  make  an  exception  in  favor  of  some  particular  class  in  the 
community,  and  serve  the  members  of  that  class  at  a  less  sum  than 
it  has  a  right  to  charge  those  who  are  not  members  thereof. —  Rochester 
&  C.  Turnpike  Co.  v.  Joel,  41  App.  Div.  (N.  Y.)  43,  58  N.  Y.  Supp. 
346. 

Figures  were  given  to  show  that  the  total  cost  of  construction,  equip- 
ment, etc.,  of  a  road  was  about  $15,500,000,  but  nothing  to  show  the 
depreciation,  the  present  value,  nor  the  earnings  and  cost  of  operation 
within  a  state. —  Held,  that  this  would  not  enable  the  court  to  say 
that  rates  allowing  from  the  domestic  business  31/2  per  cent,  net  on  the 
total  cost  of  construction,  equipment,  etc.,  is  confiscatory. —  State  v. 
Sealoard  Air  L.  R.  Co.,  48  Fla.  150,  3Y  So.  658;  affd.  203  U.  S.  261, 
27  Sup.  Ct.  Ct.  R.  (U.  S.)  109. 

On  a  suit  by  a  state  commission  to  enforce  a  rate  fixed  by  it,  the 
showing  was  that  the  domestic  business  of  the  road  alone  produces  a 
net  earning  of  3  per  cent  on  the  total  valuation  of  the  road  in  the  state, 
no  proper  showing  being  made  what  part  of  the  whole  value  of  the 
property  was  engaged  in  domestic  business. —  Held,  the  rate  will  be 
enioTced.— State  v.  Atlantic  C.  L.  B.  Co.,  48  Fla.  146,  37  So.  657. 
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Hates  may  be  reasonable  even  though  they  do  not  afford  a  net  income 
over  and  above  the  cost  of  operation,  taxes  and  fixed  charges. —  State 
V.  Seaboard  Air  L.  Co.,  48  Fla.  129,  37  So.  314;  affd.  203  U.  S.  261, 
27  Sup.  Ct.  E.  (U.  S.)  109. 

That  the  rates  fixed  by  a  commission  for  one  road  are  unreasonable 
as  compared  with  rates  fixed  on  another,  even  a  connecting  road,  does 
not  show  the  commission's  rates  to  be  unjust. —  Storrs  v.  Pensacola  & 
A.  R.  Co.,  29  Fla.  617,  11  So.  226. 

That  under  schedules  fixed  by  a  state  commission  a  railroad  could 
not  pay  its  reasonable  operating  expenses  shows  that  the  enforcement 
of  such  a  rate  would  be  a  taking  of  property  without  just  compensation. 
—  Pensacola  &  A.  R.  Co.  v.  State,  25  Fla.  310,  5  So.  833,  3  L.  K.  A. 
661n. 

Rates  fixed  by  a  duly  authorized  commission  are  deemed  reasonable 
until  the  contrary  is  shown. —  Southern  R.  Co.  v.  Atlanta  Stove  Works, 
128  Qa.  207,  57  S.  E.  429. 

An  order  was  made  by  a  state  railroad  commission,  fixing  rates  for 
the  transportation  of  coal. —  Held,  that  the  rate  fixed  is  not  shown 
to  be  confiscatory  by  a  mere  showing  that  if  all  classes  of  freight  were 
carried  at  the  rates  fixed  by  the  order,  the  revenue  would  be  insuifi- 
cient  to  enable  the  railroad  to  meet  its  obligations. —  State  v.  Minne- 
apolis &  St.  L.  R.  Co.,  80  Minn.  191,  83  N.  W.  60;  affd.  186  U.  S.  251, 
22  Sup.  Ct.  E.  (U.  S.)  900. 

Where  capital  invested  in  the  production  of  any  commodity  is  com- 
paratively unremunerative,  yielding  but  a  small  return,  a  rate  for  the 
transportation  of  such  commodity  may  be  reasonable,  although,  if  the 
carrier  was  required  to  do  all  his  business  at  rates  fixed  on  a  corre- 
sijonding  basis,  such  rates  would  be  unreasonable  to  the  extent  of  being 
confiscatory — Steenerson  v.  Gt.  Northern  R.  Co.,  69  Minn.  353,  72 
N.  W.  713. 

Twenty-five  cents  per  car  is  a  reasonable  charge  for  the  service  of 
placing  cars  on  private  track  scales  for  weighing,  etc. —  Norfolk  &  P. 
R.  Co.  v.  Commonwealth,  103  Va.  289,  49  S.  E.  39. 

[73]    Orders. 

Effect  of  orders, —  see  ante,  §  23,  notes  [l]-[3]. 

Suspension  of  orders  hy  Commission, —  see  ante,  §  23,  note  [4]. 

Judicial  review  of  orders, —  see  ante,  §  23,  notes  [5]-[9]. 

Judicial  restraint  of  orders, —  see  ante,  §  23,  notes  [10]-[19]. 

Federal   interference   with   orders   of  state    commissions, —  see   ante, 

§  23,  notes  [20]-[28]. 
Scope  of  orders, —  see  ante,  §  48,  note  [17]. 
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Judicial  enforcement  of  orders, —  see  post,  §  57,  notes. 
Reports  of  former  Board  of  Rapid  Transit  Railroad  Commissioners, 
—  see  post,  §  83,  note  [3]. 

An  order  of  a  state  commission  that  rates  for  the  transportation  of 
phosphate  shall  not  exceed  one  cent  per  ton  per  mile  does  not  make 
the  rate  per  mile  the  same  for  any  distance,  but  merely  fixes  a  maxi- 
mum within  which  the  carrier  may  make,  such  reductions  for  dis- 
tance as  it  thinks  is  warranted. —  Seaboard  Air  L.  R.  Co.  v.  Florida, 
203  U.  S.  26],  27  Sup.  Ct.  E.  (U.  S.)  109,  affg.  s.  c.  48  Fla.  139,  37 
So.  314,  and  ^8  Fla.  150,  37  So.  658. 

Courts  will  not  indirectly  give  power  to  the  Interstate  Commerce 
Commission  to  prescribe  rates  by  granting  it  a  peremptory  order  that 
in  the  future  the  railroads  must  follow  the  rates  which  the  conmiission 
determined  were,  at  the  time  of  the  inquiry,  reasonable  and  just. — 
Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  168  U.  S.  144,  18  Sup. 
Ct.  E.  (U.  S.)  45,  affg.  s.  c.  74  Fed.  715,  69  Fed.  227. 

A  statute  of  a  state,  fixing  maximum  fares  and  for  that  purpose 
classifying  railroads  by  the  length  of  their  lines  and  fixing  different 
rates  per  mile  for  each  class,  does  not  deny  to  any  corporation  the 
equal  protection  of  the  laws,  within  the  meaning  of  the  U.  S.  Con- 
stitution.—Dow  V.  Beidelman,  125  U.  S.  680,  8  Sup.  Ct.  E.  (U.  S.) 
1028,  affg.  s.  c.  49  Ark.  455,  5  S.  W.  718;  Ruggles  v.  Illinois,  108  F."S. 
526,  2  Sup.  Ct.  E.  (TJ.  S.)  832,  affg.  s.  c.  91  111.  256;  Illinois  Cent. 
Railroad  v.  Illinois,  108  IT.  S.  541,  2  Sup.  Ct.  E.  (U.  S.)  839,  affg. 
s.  c.  95  111.  313. 

The  defendant  carriers  changed  their  classification  of  freight  by  ad- 
vancing hay  and,  straw  in  carloads  from  the  sixth  to  the  fifth  class. 
Upon  complaint,  the  Interstate  Commerce  Conunission  found  this 
change  to  be  unwarranted  and  unlawful,  and  ordered  the  defendants  to 
cease  "  classifying  hay  and  straw  in  carloads  as  fifth  class  freight,  and 
from  charging  and  exacting  fifth  class  rates  "  for  the  transportation  of 
such  commodities  in  carload  quantities. —  Held,  in  a  proceeding  to  en- 
force such  order,  that  it  was  invalid,  as  an  attempt  by  the  Commission 
virtually  to  fix  rates. —  Ivterst.  Com.  Commission  v.  L.  S.  &  M.  8.  R. 
Co.,  134  Fed.  942;  affd.  202  U.  S.  613,  26  Sup.  Ct.  E.  (U.  S.)  766. 

An  order  of  the  Interstate  Commerce  Commission  permitting  a  carrier 
to  make  commodity  rates  on  competitive  traffic  to  the  common  market 
which  are  less  than  their  rates  on  similar  traffic  to  an  intermediate  non- 
competiting  point,  but  requiring  that  such  commodity  rates  must  not 
be  lower  than  necessary  to  meet  competition,  nor  be  applied  to  articles 
not  actually  subject  thereto,  is  a  mere  general  statement  of  the  law 
applicable,  and  is  too  indefinite  to  be  judicially  enforced. —  Farmers' 
Loan  .&  T.  Co.  v.  No.  Pac.  R.  Co.,  83  Fed.  249. 
18 
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That  a  member  of  a  state  railroad  commission  was  interested,  as 
a  shipper,  in  the  rates  fixed,  his  vote  not  being  necessary  to  the  decision, 
does  not  render  such  decision  invalid. —  Southern  Pac.  Co.  v.  Board 
of  R.  E.  Gomrs.,  78  Fed.  236. 

Where  a  discrimination  in  rates  and  seirices  has  been  shown,  the 
method  of  redress  must  always  be  left  to  the  carrier,  in  the  first  in- 
stance, at  least.  An  arbitrary  and  peremptory  order,  which  leaves  him 
with  no  discretion  or  freedom  in  making  the  best  readjustment  prac- 
ticable, is  unlawful. —  Detroit,  G.  H.  &  M.  R.  Co.  v.  Interst.  Com. 
Commission,  Y4  Fed.  803,  revg.  57  Fed.  1005;  affd.  167  TJ.  S.  633,  17 
Sup.  Ct.  E.  (U.  S.)  986. 

The  power  to  "  regulate "  the  facilities  classified  as  accessorial  ser- 
vice, conferred  by  the  Interstate  Commerce  Act  on  the  Interstate  Com- 
merce Commission,  must  be  confined  to  existing  conditions,  and  be 
one  of  "  regulation "  merely,  not  extending  to  deprivation,  construction 
or  reconstruction  of  properties,  to  carry  out  a  decision.  Hence,  an 
order  of  the  Commission  directing  a  carrier  to  wholly  discontinue  a 
long-eErtablished  custom  of  furnishing  cartage  in  a  particular  city  is 
beyond  the  power  of  the  Commission,  if  it  will  operate  to  deprive  the 
carrier  of  his  business  at  that  place. —  Detroit,  G.  H.  &  M.  R.  Co.  v. 
Interst.  Com.  Commission,  74  Fed.  803,  revg.  s.  c.  57  Fed.  1003;  aSd. 
167  U.  S.  633,  17  Sup.  Ct.  R.  (U.  S.)  986. 

The  report,  finding  or  decision  of  the  Interstate  Commerce  Com- 
mission in  a  particular  case  should  show  the  issues  in  the  case  and 
the  findings  of  the  commission  thereon;  should  refer  to  the  evidence 
as  to  disputed  facts  and  the  decision  of  the  Commission  as  to  such 
disputed  facts;  and  if  facts  are  undisputed,  the  report  should  show 
that  fact. —  Interst.  Com.  Commission  v.  L.  &  N.  R.  Co.,  73  Fed.  409. 

An  order  of  the  Interstate  Commerce  Commission  which  forbids  a 
railroad  from  charging  more  than  the  third  class  rate  for  the  trans- 
portation of  window  shades  of  all  kinds  will  not  be  enforced,  as  it 
ignores  the  element  of  the  value  of  the  service  in  fixing  the  reason- 
able compensation  of  the  carrier  and  denies  him  any  remuneration 
for  additional  risk  in  carrying  shades  of  a  greater  value. —  Interst. 
Com.  Commission  v.  D.  L.  &  17.  R.  Co.,  64  Fed.  723. 

Since  an  order  of  the  Interstate  Commerce  Commission  is  not 
binding  until  it  has  passed  the  scrutiny  of  the  courts,  and  since  there 
is  no  appeal  or  review  of  a  decision  adverse  to  the  complainant,  an 
order  will  be  made  favorable  to  the  latter,  in  a  doubtful  case. —  Miner 
V.  JV.  Y.  N.  H.  &  H.  R.  Co.,  11  Inters.  Com.  R.  422. 

It  is  not  a  valid  defense  to  a  proposed  order  of  a  state  commission 
that  it  would  require  the  carrier  to  exercise  the  power  of  eminent 
domain,  construct  a  railroad  track,  operate  the  same,  etc. —  Jacohson 
Y.  Wisconsin,  M.  &  P.   R.  Co.,  71  Minn.  514,  74  N.  W.  893. 
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A  carrier  cannot  acquire  any  right  to  impose  an  unlawful  rate  from 
an  approving  act  of  the  board  of  railroad  and  warehouse  conunissioners 
of  MisBouri.— McOrew  v.  Mo.  Pac.  B.  Co.,  118  Mo.  App.  379,  94  S.  W. 
719. 

A  proviso  that  "  the  charge  for  transportation  or  conveyance  shall 
not  exceed  o5  cents  per  100  pounds  on  heavy  articles,"  etc.,  does  not 
show  intent  to  establish  a  rate  for  intermediate  distances  and  weights 
in  proportion  to  the  amount  specified  but  to  establish  a  maximum  beyond 
which  the  carrier  could  not  go. —  Ragan  v.  Aihen,  77  Tenn.  609. 


§  50.  Fower  of  commissions  to  order  repairs  or 
changes. —  If,  in  the  judgment  of  the  commission  having  juris- 
diction, repairs  or  improvements  to  or  changes  in  any  tracks, 
switches,  terminals  or  terminal  facilities,  motive  power,  or  any 
other  property  or  device  used  by  any  common  carrier,  railroad  cor- 
poration or  street  railroad  corporation  in  or  in  connection  with 
the  transportation  of  passengers,  freight  or  property  ought  rea- 
sonably to  be  made,  or  that  any  additions  should  reasonably  be 
made  thereto,  in  order  to  promote  the  security  or  convenience  of 
the  public  or  employees,  or  in  order  to  secure  adequate  service  or 
facilities  for  the  transportation  of  passengers,  freight  or  prop- 
erty, the  commission  shall,  after  a  hearing  either  on  its  own  motion 
or  after  complaint,  make  and  serve  an  order  directing  such  repairs, 
improvements,  changes  or  additions  to  be  made  within  a  reasonable 
time  and  in  a  manner  to  be  specified  therein,  and  every  common 
carrier,  railroad  corporation  and  street  railroad  corporation  is 
hereby  required  and  directed  to  make  all  repairs,  improvements, 
changes  and  additions  required  of  it  by  any  order  of  the  commis- 
sion served  upon  it. 


Power  of  Interstate  Commerce  Commission  to  order  alterations  in  ter- 
minal facilities  on  complaint  of  shipper, —  see  Interst.  Com.  Act, 
§  1,  post.  Appendix  B. 

Statutory  standard  as  to  weight  of  rails,  form  of  cattle  guards,  fences, 
crossings,  signals,  etc., —  see  N.  Y.  E.  R.  L.,  §§  31-34. 

Power  of  former  Board  of  Railroad  Commissioners  to  compel  repairs, 
changes  and  alterations, —  see  N.  T.  E.  R.  L.,  §  161. 

Power  of  former  Board  of  Rapid  Transit  Railroad  Commissioners  to 
order  repairs  and  alterations  in  switches,  sidings,  platforms,  signal 
devices,  etc., —  see  N.  Y.  Rap.  Tr.  Act,  §§  6,  32a,  post,  Appen- 
dix A. 
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Duty  of  carriers  to  furnish  safe  and  adequate  service  and  facilities 

generally, —  see  ante,  §  26. 
Duty  of  carriers  to  furnish  adequate  and  reasonable  service  and  facil- 
ities,—  see  ante,  §  26. 
Power  of  Commission  to  order  switch  and  sidetrack  connections, —  see 

also  ante,  §  27. 
General  power  of  the  state  to  regulate  property  devoted  to  public  use, — 

see  ante,  §  1,  notes  [l]-[22]. 
Power  of  the  state  to  prescribe  the  size  and  character  of  rails, —  see 

ante,  §  1,  note  [2]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 
What  constitutes  a  railroad  or  street  railroad, —  see  ante,  §  2,  note  [8]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Compelling  production  of  boohs  and  papers, —  see  ante,   §   19,  notes 

p]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Commission  not  bound  by  technical  rules  of  procedure, —  see  ante,  §  20, 

note  [1]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 
Effect,  reviews  and  restraint  of  orders, —  see  ante,  §  23,  notes. 
Review  of  orders, —  see  ante,  §  23,  notes. 
Judicial  enforcement  of  orders, —  see  post,  §  57,  notes. 


[1]    Highvay  crossings. 

Power  of  the  state  to  prescribe  the  character  and  style  of  highway  cross- 
ings,—  see  ante,  §  1,  note  [2].' 

Whether  requiring  maintenance  of  electric  lights  at  crossings  is  a 
regulation  of  interstate  commerce, —  see  ante,  §  25,  note  [16]. 

Railway  and  street  railway  crossings, —  see  ante,  §  35,  notes 
[34]-[.38]. 

A  railroad  must  so  improve  and  maintain  a  crossing  as  reasonably  to 
subserve  the  growing  needs  of  the  public.  It  does  not  perform  the  full 
measure  of  its  duty  by  making  a  sufficient  crossing  over  a  highway,  when 
by  growth  of  population  and  travel  it  becomes  inadequate  to  accommodate 
in  a  reasonable  manner  the  increasing  needs  of  the  public. —  Indiana  v. 
Lalce  Erie  &  W.  R.  Co.,  83  Fed.  284. 

The  duty  of  a  railroad  to  restore  a  stream  or  highway  which  is  crossed 
by  the  line  of  its  road  is  a  continuing  duty,  and  if  by  the  increase  of 
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population  or  other  causes,  the  crossing  becomes  inadequate  to  meet  the 
new  and  altered  conditions  of  the  country,  it  is  the  duty  of  the  railroad 
to  make  such  alterations  as  will  meet  the  present  needs  of  the  public. — 
Lake  Erie  &  W.  R.  Co.  v.  Smith,  61  Fed.  885. 

As  to  crossings,  signals,  gates,  etc.,  it  is  the  general  policy  of  the  state 
to  subject  railroads  to  state  rather  than  to  municipal  regulations. —  Long 
Island  City  v.  L.  I.  B.  Co.,  79  N.  Y.  561,  a%.  s.  c.  8  Hun  (N.  Y.),  58. 

Under  N.  Y.  E.  E.  L.,  §  62,  the  Board  of  Eailroad  Commissioners 
had  power  to  order  that  a  certain  highway  which  crossed  railroad  tracks 
at  grade  be  discontinued  and  that  the  traffic  upon  it  be  diverted  to 
another  highway  which  such  Commission  determined  should  be  carried 
over  the  said  tracks  by  means  of  a  viaduct. —  Matter  of  Terminal  B. 
Co.,  122  App.  Div.  (N.  Y.)  59,  106  N.  Y.  Supp.  655. 

N.  Y.  E.  E.  L.,  §  60,  provided :  "All  steam  surface  railroads  hereafter 
built,  except  additional  switches  and  sidings,  must  be  so  constructed 
as  to  avoid  all  public  crossings  at  grade  whenever  practicable  to  do  so." 
—  Held,  that  this  provision  did  not  mean  that  the  N.  Y.  Board  of 
Eailroad  Commissioners  could  not  determine  how  or  in  what  manner 
"  additional  switches  and  sidings  "  might  be  taken  over  a  highway  when 
the  railroad  asked  for  such  a  determination.  The  exception  was  merely 
in  favor  of  the  railroad  corporation  and  could  be  waived  by  it. —  Mat- 
ter of  Terminal  B.  Co.,  122  App.  Div.  (N.  Y.)  59,  106  N.  Y.  Supp.  655. 

The  control  of  the  N.  Y.  Public  Service  Commission  over  the  manner 
in  which  railroads  shall  cross  highways  and  over  the  methods  and  char- 
acter of  construction  of  such  crossings  is  a  continuing  administrative 
duty. —  Petition  of  Terminal  By.  of  Buffalo.  Decided  by  the  N.  Y. 
Public  Service  Commission  for  the   Second  District,  May  4,  1908. 

The  reasons  stated,  upon  which  the  Public  Service  Commission  of  the 
Second  District  based  its  action  in  eliminating  the  grade  crossing  over 
the  tracks  of  the  N.  Y.  C.  £  H.  E.  E.  Co.  at  Genesee  St.  in  the  city 
of  Utiea. —  Petition  of  Mayor  and  Common  Council  of  Utica.  Decided 
by  the  N.  Y.  Public  Service  Commission  of  the  Second  District, 
March  10,  1908. 

In  a  case  arising  under  N.  Y.  E.  E.  L.,  §  60,  involving  the  crossing 
of  a  highway  in  the  town  of  Cornwall  by  a  railroad,  the  part  of  the 
highway  in  question  was  relocated  by  the  State  Engineer  and  an  over- 
crossing  by  the  railroad  was  required  by  the  former  Board  of  Eailroad 
Commissioners,  the  Board  in  its  final  order  providing  for  the  abandon- 
ment of  the  old  highway  at  this  point.  The  railroad  company,  pursuant 
to  the  order,  constructed  a  concrete  arch  at  the  point  of  undercrossing. 
Later  the  town  board  complained  to  the  Public  Service  Commission 
alleging  that  the  sharp  curves  in  the  highway  at  either  end  of  the 
crossing  would  make  it  an  exceedingly  dangerous  point  for  vehicles  on 
account  of  the  inability  to  note  the  approach  of  other  vehicles,  and 
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asked  that  the  crossing  be  made  at  the  point  of  intersection  of  the  old 
highway.  The  town  board  had  been  represented  on  the  original 
hearing  and  the  matter  now  complained  of  had  been  fully  discussed. 
The  railroad  thereafter  filed  with  the  Commission  a  letter,  in  which 
it  stipulated  that  it  would  alter  the  highway  so  as  to  obviate  the  diffi- 
culty.—  Held,  that  the  petition  of  the  board  should  be  dismissed. — 
Petition  of  the  Town  Board  of  Cornwall.  Decided  by  the  N.  T.  Public 
Service  Commission  of  the  Second  District,  Feb.  18,  1908. 

A  railroad  cannot  be  compelled  to  elevate  or  depress  its  tracks  laid  at 
grade  over  streets,  unless  by  reason  of  some  peculiarity  such  tracks  have 
become  especially  dangerous. —  Mayor  v.  Central  JR.  Co.  of  N.  J.,  ■ — 
N.  J.  Eq.  — ,  67  Atl.  1009. 

The  test  in  determining  what  policy  shall  be  pursued  at  crossings, 
whether  they  shall  be  left  at  grade  or  whether  the  railroad  corporation 
shall  be  compelled  to  elevate  or  depress  them,  is  not  economy  of  operation 
but  the  safety  and  convenience  of  those  of  the  travelling  public  who  have 
occasion  to  cross. —  Mayor  v.  Central  B.  Co.  of  N.  J.,  —  N.  J.  Eq.  — ,  67 
Atl.  1009. 

[2]    Equipment  and  appliances. 

Extent  of  power  of  state  to  regulate  as  to  safety  appliances, —  see  ante, 
§  25,  note  [10]. 

New  York  statutes  regulating  the  mode  of  heating  steam  passenger 
cars  and  directing  the  placing  of  guards  and  guard-posts  on  railway 
bridges,  etc.,  do  not,  as  applied  to  interstate  roads,  violate  the  commerce 
clause  of  the  United  States  Constitution,  and  are  valid  exercise  of  the 
powers  resting  in  the  state  in  the  absence  of  action  by  Congress. —  New 
York,  N.  E.  &  H.  R.  Co.  v.  New  York,  165  U.  S.  628,  17  Sup.  Ct.  K. 
(U.  S.)  418,  aflfg.  142  N.  Y.  646,  37  N.  E.  568. 

All  cars  should  be  equipped  with  air  brakes,  and  all  such  brakes  should 
be  used  and  operated. —  In  re  Power  or  Train  Brakes,  11  Inters.  Com.  K. 
429. 

A  state  statute  compelling  railroads  to  heat  passenger  cars  by  apparatus 
other  than  stoves  is  a  valid  exercise  of  police  power  and  applies  to  rail- 
roads engaged  in  interstate  commerce. —  People  v.  N.  Y.  N.  H.  &  H.  E. 
Co.,  55  Hun  (N.  Y.),  409,  8  N.  Y.  Supp.  672;  affd.  without  opinion,  123 
N.  Y.  635,  25  N.  E.  953. 

The  provisions  of  the  N.  Y.  Public  Service  Commissions  Law,  §§  26, 
49  and  50,  demonstrate  that  a  chief  purp"ose  of  the  statute  is  that  com- 
mon carriers  by  railroad  in  the  State  shall  at  all  times  render  to  the 
public  safe,  adequate  and  proper  service  and  maintain  their  line  or 
lines  in  a  condition  to  afford  such  service.  It  is  the  duty  of  the  Public 
Service  Commissiona  to  secure  their  enforcement. —  In  re  Port  Jervis 
Elect.  L.  P.  O.  &  R.  R.  Co.  Decided  by  the  N.  Y.  Public  Service 
Commission  for  the  Second  District,  May  12,  1908. 
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"  Equipment "  as  applied  to  railroads,  means  those  things  necessary 
to  the  operation  of  a  railway,  as  cars,  locomotives,  etc. —  People  v.  8t.  L. 
A.  &  T.  H.  R.  R.  Co.,  176  111.  512,  52  N.  E.  292,  35  L.  E.  A.  656. 

[,3]    Changes  of  motive  pover. 

Permitting  a  change  of  motive  power  a  judicial  act, —  see  ante,  §  4, 
note  [19]. 

A  corporation'  was  empowered  by  its  charter  to  operate  a  railroad  in  a 
city  by  "  any  mechanical  or  other  power." —  Held,  that  upon  obtaining 
the  consent  of  the  municipal  authorities  it  had  the  right  to  change  its 
motive  power  and  operate  its  road  by  electricity. —  Hudson  R.  Tel.  Co.  v. 
Watervliet,  T.  &  R.  Co.,  135  N.  Y.  393,  32  N.  E.  148,  affg.  s.  c.  61  Hun 
(N.  Y.),  140,  161,  15  N.  Y.  Supp.  752,  763. 

The  N.  Y.  Board  of  Eailroad  Commissioners,  under  N.  Y.  E.  E.  L., 
§  100,  is  not  required  to  refuse  consent  to  a  change  in  motive  power 
because  the  motor  proposed  to  be  used  is  still  in  its  experimental  stage, 
or  because  the  corporation  appljdng  to  use  it  is  controlled  by  persons 
interested  in  the  manufacture  of  such  motors. —  People  ex  rel.  Babylon 
R.  Co.  V.  Board  of  R.  R.  Comrs.,  32  App.  Div.  (N.  Y.)  179,  522  N.  Y. 
Supp.  908;  affd.  158  K  Y.  711,  53  K  E.  1129. 

Granting  a  street  railroad  permission  to  change  its  motive  power  con- 
fers rights  in  the  nature  of  a  franchise,  and  the  N.  Y.  Board  of  Eailroad 
Commissioners  cannot  subsequently  reverse  or  modify  its  decision. —  Peo- 
ple ex  rel.  Luchings  v.  Board  of  R.  B.  Comrs.,  30  App.  Div.  (N.  Y.)  69, 
51  K  Y.  Supp,  781;  affd.  156  N.  Y.  693,  51  N.  E.  1093. 

In  the  absence  of  statutory  authorization,  the  N.  Y.  Board  of  Eailroad 
Commissioners  cannot  subsequently  reconsider  or  review  its  action  in 
granting  permission  to  a  street  railroad  to  change  its  motive  power. 
Such  permission  is  in  the  nature  of  a  franchise. —  People  ex  rel.  Luch- 
ings V.  Board  of  R.  R.  Comrs.,  30  App.  Div.  (N.  Y.)  69,  51  N.  Y.  Supp. 
781;  affd.  156  N.  Y.  693,  51  N.  E.  1093. 

In  authorizing  the  Board  of  Eailroad  Commissioners  to  permit  rail- 
roads to  substitute  electrical  for  steam  power,  the  Legislature  intended 
that  such  power  should  be  exercised  not  in  conflict  with  the  established 
law  and  policy  of  the  state  as  to  overhead  electrical  wires. —  Potter  v. 
Collis,  19  App.  Div.  (N.  Y.)  392,  46  N.  Y.  Supp.  471;  affd.  156  N.  Y. 
16,  50  N.  E.  413. 

A  street  railroad  corporation  cannot  use  electric  power  to  operate  its 
cars  without  the  consent  of  N.  Y.  Board  of  Eaiboad  Commissioners. 
—  Trelford  v.  Coney  I.  R.  Co.,  6  App.  Div.  (N.  Y.)  204,  40  N.  Y.  Supp. 
1150. 
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[4]    Stations  and  iraiting-roonis. 

"Depot"  and  "station"  defined, —  see  ante  §  2,  note  [10]. 

Power  of  state  to  vest  a  commission  with  ■power  to  require  building  of 

stations  —  see  ante,  §  4,  note  [14]. 
Consenting  to  discontinuance  of  a  station  a  judicial  act, —  see  ante, 

§  4,  note  [19]. 
Duty  of  carriers  as  to  depots  and  grounds, —  see  ante,  §  26,  note  [16]. 

A  Minnesota  statnte  empowered  the  state  Eailroad  and  Warehouse 
Commission  to  compel  railroads  to  erect  and  maintain  depots,  etc.,  and 
prescribe  the  kind  and  condition  of  such  erections. —  Minneapolis  ■&  St. 
L.  R.  Co.  V.  Minnesota,  193  TJ.  S.  53,  24  Sup.  Ct.  E.  (U.  S.)  396. 

Mandamus  will  not  lie  to  compel  a  railroad  to  erect  a  station  at  a  par- 
ticular place,  unless  there  is  a  specific  duty,  imposed  by  statute,  to  do  so, 
and  clear  proof  of  a  breach  of  that  duty. —  Northern  Pac.  R.  Co.  v. 
Washington  Territory,  142  U.  S.  492,  12  Sup.  Ct.  E.  (U.  S.)  283. 

The  Legislature  may  require  tailroads  to  erect  and  maintain  suitable 
■waiting-rooms,  etc.,  to  accommodate  passengers. —  State  ex  rel.  Barton 
Co.  V.  Kansas  City,  Ft.  S.  &  G.  R.  Co.,  32  Fed.  722. 

It  is  doubtful  whether  the  Interstate  Commerce  Commission  has  power 
to  compel  a  carrier  to  locate  or  relocate  a  station  at  a  specific  point,  but 
certainly  that  Commission  should  not  exercise  such  power  unless  all  the 
facts  and  conditions  clearly  indicate  that  the  interests  of  the  public  in 
the  community  concerned  are  materially  impaired  by  the  lack  of  such 
facilities.—  Jones  v.  St.  L.  £  S.  F.  R.  Co.,  12  Inters.  Com.  E.  167. 

At  common  law,  a  carrier  of  passengers  and  freight  is  under  no  obliga- 
tion to  provide  depots  for  passengers  or  warehouses  for  freight  awaiting 
transportation.— PeopZe  v.  N.  Y.  L.  E.  &  W.  R.  Co.,  104  N.  T.  58,  9 
N.  E.  856,  revg.  40  Hun  (N.  Y.),  570. 

If  the  statute  provides  that  a  carrier  may  abandon  a  station  only  upon 
the  conisent  of  the  Board  of  Eailroad  Commissioners,  and  such  abandon- 
ment is  done  without  such  consent,  mandamus  will  lie  to  compel  the 
restoration  of  such  station. —  State  v.  N.  H.  &  N.  Co.,  37  Conn.  153. 

A  court  has  no  authority  to  dictate  the  exact  spot  of  the  location  of  a 
depot  building  or  to  confine  its  location  to  any  particular  block  or  lot. — 
Florida,  C.  &  P.  R.  Co.  v.  State  ex  rel.  Travares,  31  Fla.  482,  13  So.  103, 
20  L.  E.  A.  419. 

An  act  requiring  railroads  to  join  in  establishing  a  union  passenger 
station  at  a  point  named,  is  valid. —  Mayor  v.  Norwich  S  W.  R.  Co.,  109 
Mass.  103. 

The  legislature  may  empower  railroad  commissioners  to  direct  railroad 
corporations  to  build  and  maintain  depots  at  specified  places  on  their 
lines,  determined  by  the  commissioners  to  be  in  accordance  with  the 
demands  of  public  convenience  and  necessity. —  Railroad  Comrs.  v.  P.  & 
0.  C.  R.  Co.,  63  Me.  269. 
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Requiring  the  erection  of  passenger  waiting-room  at  the  intersections 
of  railways  is  within  the  police  power  of  the  state. —  Missouri  v.  Wahash, 
St.  L.  £  P.  B.  Co.,  83  Mo.  144. 

[5]    Operation  generally. 

A  municipality  may  compel  a  railroad  company  to  lower  its  tunnel 
under  a  river  so  as  to  permit  an  increased  depth  of  water  for  navigation. 
—  West  Chicago  St.  B.  Co.  v.  Chicago,  201  TJ.  S.  506,  26  Sup.  Ct.  R. 
(U.   S.)    518. 

A  public  service  corporation  occupying  a  street  is  bound  to  adopt  such 
reasonable  methods  and  safeguards  as  will  most  efiectually  permit  of  the 
use  of  the  same  street,  etc.,  by  the  public  and  by  other  corporations  whose 
user  is  of  public  advantage. —  Hudson  B.  Tel.  Co.  v.  Watervliet,  T.  & 
B.  Co.,  56  Hun  (N.  T.),  67,  9  N".  Y.  Supp.  177. 

A  railroad  cannot  leave  its  cars  standing  on  a  street  crossing,  or  use  or 
leave  its  cars  thereon  longer  than  is  reasonably  necessary  to  traverse  such 
crossing  with  its  cars. —  Town  of  Mason  v.  Ohio  Biver  B.  Co.,  51  W.  Va. 
183,  41  S.  E.  418. 

[6]    Improvements. 

The  interests  of  the  public  and  the  stockholders  will  be  subserved  by 
encouraging  a  liberal  application  of  the  earnings  to  the  improvement  of 
the  road.—  Union  Pac.  B.  Co.  v.  U.  S.,  99  TJ.  S.  402. 

[7]    Terminal  facilities. 

A  railway  company  o^Tied  the  right  of  way  and  grounds  around  its 
station.  It  permitted  the  erection  of  two  grain  elevators  thereon,  by 
private  corporations.  Under  a  statute  requiring  adequate  facilities  and 
forbidding  unjust  discrimination  therein,  the  Nebraska  Board  of  Trans- 
portation, upon  findings  of  fact  that  the  two  elevators  were  insufficient 
and  were  also  in  a  combination  as  to  prices,  etc.,  ordered  the  railroad  to 
permit  certain  complainants  to  erect  an  additional  elevator.  The  Su- 
preme Court  of  Nebraska  granted  mandamus  to  enforce  the  order, 
upholding  the  interpretation  put  upon  the  statute  by  the  Board. —  State 
ex  rel.  Board  of  Transportation  v.  Missouri  Pac.  B.  Co.,  29  Neb.  550, 
45  N.  W.  785.  The  Supreme  Court  of  the  United  States  held,  however, 
that  the  order  was  beyond  the  power  of  the  Board.  To  compel  a  carrier 
to  permit  the  erection  of  a  grain  elevator  on  its  private  property,  is 
taking  of  private  property  for  a  private  use,  for  the  elevator  was  simply 
for  and  by  a  voluntary  association  of  individuals,  acting  for  their  per- 
sonal profit,  not  for  the  public  benefit. —  Missouri  Pac.  B.  Co.  v. 
Nelrasha,  164  U.  S.  403,  17  Sup.  Ct.  R.  (U.  S.)  130,  revg.  s.  c.  29 
Neb.  550,  45  N.  W.  785. 
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[8]    Effect  of  regulative  act  on  existing  right. 

An  act  restricting  or  regulating  an  existing  right  to  lay  down  railroad 
tracks,  etc.,  is  not  a  fresh  grant  of  that  right. —  Matter  of  Gilbert  El.  B. 
Co.,  70  N.  T.  361,  3  Abb.  N.  C.  (N.  Y.)  434,  affg.  9  Hun  (N.  T.),  303. 


§  51.  Foiv^er  of  commissioiis  to  order  changes  in 
time  schedules;  running  of  additional  cars  and 
trains.— If,  in  the  judgment  of  the  commission  having  jurisdic- 
tion, any  railroad  corporation  or  street  railroad  corporation  does 
not  run  trains  enough  or  cars  enough  or  possess  or  operate  motive 
power  enough,  reasonably  to  accommodate  the  traffic,  passenger  and 
freight,  transported  by  or  offered  for  transportation  to  it,  or  does 
not  run  its  trains  or  cars  with  sufficient  frequency  or  at  a  reason- 
able or  proper  time  having  regard  to  safety,  or  does  not  run  any 
train  or  trains,  car  or  cars,  upon  a  reasonable  time  schedule  for 
the  run,  the  commission  shall,  after  a  hearing  either  on  its  own 
motion  or  after  complaint,  have  power  to  make  an  order  directing 
any  such  railroad  corporation  or  street  railroad  corporation  to  in- 
crease the  number  of  its  trains  or  of  its  cars  or  its  motive  power 
or  to  change  the  time  for  starting  its  trains  or  cars  or  to  change 
the  time  schedule  for  the  run  of  any  train  or  car  or  make  any 
other  suitable  order  that  the  commission  may  determine  reasonably 
necessary  to  accommodate  and  transport  the  traffic,  passenger  or 
freight,  transported  or  offered  for  transportation. 


Mandamus  to  compel  carriers  to  move  traffic  or  to  furnish  cars  or  other 
facilities, —  see  Interst.  Com.  Act,  §  23,  post.  Appendix  B. 

Power  of  former  Board  of  Railroad  Commissioners  to  recommend 
changes  in  mode  of  operating  railroads  or  of  conducting  their  iusir 
ness,—  see  N.  Y.  E.  E.  L.,  §  161. 

Provisions  of  the  New  York  Bapid  Transit  Act  relative  to  time  sched- 
ules for  the  running  of  trains  and  cars, —  see  N.  Y.  Eap.  Tr,  Act, 
§  28,  post.  Appendix  A. 

Duty  of  carriers  to  furnish  sufficient  cars  and  motive  power, —  see 
ante,  §  37. 

Power  of  Commissions  to  order  changes  in  motive  power, —  see  ante, 
§  50. 

General  power  of  the  state  to  regulate  property  devoted  to  puhlic  use, — 
see  ante,  §  1,  notes  [l]-[22]. 

General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]-[40]. 
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Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
Eifect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15], 
Effect  of  vacancies  on  power  commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Compelling  production  of  hoolcs   and  papers, —  see  ante,   §   19,  notes 

p]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Commission  not  hound  hy  technical  rules  of  procedure, —  see  ante,  §  20, 

note  [1]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2] -[9]. 
Effect,  review  and  restraint  of  orders, —  see  ante,  §  23,  notes. 
Whether  compelling  the  stopping  of  interstate  trains  is  a  regulation  of 

interstate  commerce, —  see  ante,  §  25,  note  [15]. 
Failure   to   stop   trains  as  form   of  discrimination, —  see   ante,   §   32, 

note  [30]. 
Power  of  Commission  to  compel  stopping  of  trains, —  see  ante,  §  49, 

note  [17]. 
Judicial  enforcement  of  orders, —  see  post,  §  57,  notes. 
Mandamus  to  compel  erection  of  station, —  see  post,  §  57,  note  [13]. 


The  Corporation  Commission  of  North  Carolina  ordered  a  railroad  to 
run  its  trains  so  as  to  make  connections  with  those  of  another  line.  The 
railroad  objected  to  the  order  on  the  ground,  among  others,  that  to  obey 
the  order  would  necessitate  the  running  of  another  train,  which  could 
not  be  done  with  profit. —  Held,  that  as  the  primal  duty  of  a  carrier  is  to 
furnish  adequate  facilities  to  the  public,  that  duty  may  well  be  com- 
pelled, although  by  doing  so  as  an  incident  some  pecuniary  loss  from 
rendering  such  service  may  result.  The  mere  incurring  of  a  loss  from 
the  performance  of  such  a  duty  does  not,  in  and  of  itself,  necessarily  give 
rise  to  the  conclusion  of  unreasonableness. — Atlantic  C.  L.  R.  Co.  v. 
Carolina  Corp.  Commission,  206  U.  S.  1,  27  Sup.  Ct.  E.  (U.  S.)  585, 
affg.  s.  c.  137  K  C.  1,  49  S.  E.  191. 

An  order  of  the  North  Carolina  Corporation  Commission  compelling 
a  railroad  to  run  its  trains  so  as  to  make  connections  with  trains  of 
another  road  is  an  order  coming  clearly  within  the  scope  of  the  power  to 
enforce  just  and  reasonable  regulations. — Atlantic  C.  L.  R.  Co.  v.  N. 
Carolina  Corp.  Commission,  206  U.  S.  1,  27  Sup.  Ct.  E.  (IJ.  S.)  585, 
afig.  s.  c.  137  N.  C.  1,  49  S.  E.  191. 

If  a  railroad  is  not  giving  a  town  sufficient  facilities  and  such  cannot 
otherwise  be  had  without  compelling  the  stoppage  of  interstate  trains, 
the  appropriate  course  may  be  for  the  state  commission  to  compel  the 
running  of  more  local  trains,  rather  than  the  stoppage  of  the  interstate 
trains  in  question. —  Mississippi  R.  Com.  v.  Illinois  Cent.  R.  Co.,  203 
U.  S.  335,  27  Sup.  Ct.  E.  (TT.  S.)  90. 
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The  term  "  public  convenience  "  is  not  to  be  construed  to  give  the  gov- 
ernment the  right  to  usurp  the  management  of  a  railroad  and  perform 
the  functions  of  its  officers. —  Lahe  Shore  &  M.  8.  B.  Co.  v.  Smith,  173 
U.  S.  684, 19  Sup.  Ct.  E.  (U.  S.)  565,  revg.  s.  c.  114  Mich.  460,  72  N.  W. 
328. 


§  52.  Uniform  system  of  accounts;  access  to  ac- 
counts, etc.;  forfeiture;  ^[liability  of  employees  of 
commissions  vr'h.o  divulge  information].^ Each  com- 
mission may,  whenever  it  deems  advisable,  establish  a  uniform  sys- 
tem of  accounts  to  be  used  by  railroad  and  street  railroad  corpora- 
tions or  other  common  carriers  which  are  subject  to  its  supervision, 
and  may  prescribe  the  manner  in  which  such  accounts  shall  be  kept. 
It  may  also  in  its  discretion  prescribe  the  forms  of  accounts,  records 
and  memoranda  to  be  kept  by  such  corporations,  including^  the 
accounts,  records  and  memoranda  of  the  movement  of  traffic  as  well 
as  the  receipts  and  expenditures  of  moneys.  The  system  of  accounts 
established  by  the  commission  and  the  forms  of  accounts,  records 
and  memoranda  prescribed  by  it  as  provided  above  shall  conform 
as  near  as  may  be  to  those  from  time  to  time  established  and  pre- 
scribed by  the  interstate  commerce  commission  under  the  provisions 
of  the  act  of  Congress  entitled  "An  act  to  regulate  commerce " 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as 
amended  by  the  act  approved  June  twenty-ninth,  nineteen  hundred 
and  six,  and  amendments  thereto.  The  commission  shall  at  all 
times  have  access  to  all  accounts,  records  and  memoranda  kept  by 
railroad  and  street  railroad  corporations  and  may  prescribe  the  ac- 
counts in  which  particular  outlays  and  receipts  shall  be  entered,  and 
may  designate  any  of  its  officers  or  employees  who  shall  thereupon 
have  authority  under  the  order  of  the  commission  to  inspect  and 
examine  any  and  all  accounts,  records  and  memoranda  kept  by  such 
corporations.  Where  the  commission  has  prescribed  the  forms  of 
accounts,  records  and  memoranda  to  be  kept  by  such  corporations  it 
shall  be  unlawful  for  them  to  keep  any  other  accounts,  records  or 
memoranda  than  those  so  prescribed,  or  those  prescribed  by  or  under 
authority  of  the  United  States.  Any  employee  or  agent  of  the  com- 
mission who  divulges  any  fact  or  information  which  may  come  to 
his  knowledge  during  the  course  of  any  such  inspection  or  examina- 
tion except  in  so  far  as  he  may  be  directed  hy  the  commission,  or 
by  a  court  or  judge  thereof,  or  authorized  by  law,  shall  be  guilty  of 
a  misdemeanor. 


•Words  in  brackets  not  a  part  of  section  heading  as  enacted — Ed. 
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Parallel  provisions  of  the  Interstate  Commerce  Act, —  see  Interst.  Com. 

Act,  g  20,  post.  Appendix  B. 
Schedules  of  rates,  etc.,  shall  conform  as  nearly  as  may  he  to  the  form 

established  hy   the  Interstate   Commerce   Commission, —  see  ante, 

§  iiS. 
Access  of  Commission  to  accounts  and  hooks  of  carriers, —  see  also, 

ante,  §  45,  subd.  3. 
Power  of  Commission  to  require  reports  and  special  information  from 

carriers, —  see  ante,  §  46. 
Penalties  and  forfeitures  for  failure  to  Jceep  accounts  in  the  form  re- 
quired hy  Commission, —  see  post,  §  56. 
General  power  of  the  state  to  regulate  property  devoted  to  puhlic  use, 

see  ante,  §  1,  notes  [l]-[22]. 
Power  of  the  state  to  regulate  carriers'  way  of  doing  husiness, —  see 

ante,  §  1,  note  [2]. 
Exemptions  from  puhlic  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]-[40]. 
Franchise  grants  construed  favorably  to  the  public  right, —  see  ante, 

§  1,  note  [30]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[Y]. 
Effect  of  vacancies  on  power  of  Comm,ission, —  see  ante,  §  4,  note  [5]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 


The  Interstate  Commerce  Commission  cannot  require  a  railroad  cor- 
poration to  keep  books  between  itself  as  a  carrier  and  itself  as  a  shipper 
and  vendor  o£  coal,  to  show  what  it  charged  itself  for  transporting  its 
own  coal.— Haddoch  v.  D.  L.  &  \N.  R.  Co.,  3  Inters.  Com.  E.  123,  302, 
4  I.  C.  C.  E.  296. 


§  53.  Franchises  and  privileges;  *  [approval  of  com- 
mission required;  certificates  of  public  convenience 
and  necessity] . —  Without  first  having  obtained  the  permission 
and  approval  of  the  proper  commission  no  railroad  corporation, 
street  railroad  corporation  or  common  carrier  shall  begin  the  con- 
struction of  a  railroad  or  street  railroad,  or  any  extension  thereof, 
for  which  prior  to  the  time  when  this  act  becomes  a  law  a  certificate 
of  public  convenience  and  necessity  shall  not  have  been  granted  by 
the  board  of  railroad  commissioners  or  where  prior  to  said  time 
said  corporation  or  common  carrier  shall  not  have  become  entitled 


*  Words  in  brackets  not  a  part  of  section  lieading  as  enacted. — Ed. 
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by  virtue  of  its  compliance  with  the  provisions  of  the  railroad  law 
to  begin  such  construction;  nor,  except  as  above  provided  in  this 
section,  shall  any  such  corporation  or  common  carrier  exercise  any 
franchise  or  right  under  any  provision  of  the  railroad  law,  or  of 
any  other  law,  not  heretofore  lawfully  exercised,  without  first 
having  obtained  the  permission  and  approval  of  the  proper  com- 
mission. The  commission  within  whose  district  such  construction  is 
to  be  made,  or  within  whose  district  such  franchise  or  right  is  to 
be  exercised,  shall  have  power  to  grant  the  permission  and  approval 
herein  specified  whenever  it  shall  after  due  hearing  determine  that 
such  construction  or  such  exercise  of  the  franchise  or  privilege  is 
necessary  or  convenient  for  the  public  service.  And  if  such  con- 
struction is  to  be  made,  or  such  franchise  to  be  exercised  in  both 
districts,  the  approval  of  both  commissions  shall  be  secured. 


General  power  of  the  state  to  regulate  property  devoted  to  public  use, — 

see  ante,  §  1,  notes  [l]-[22]. 
Exemptions  from  public  control, —  see  ante,  §  1,  notes  [16] -[21]. 
General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]-[40]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2] -[7]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  Commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Compelling   production   of   books  and  papers, —  see   ante,   §    19,  notes 

[3]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [Y]-[12]. 
Permits '  to  construct  a  switch   in  a  public  street, —  see  ante,  §   27, 

note   [11]. 
Board  of  Railroad  Commissioners  abolished  and  its  powers  and  duties 

transferred  to  the  Public  Service  Commission, —  see  ante,  §  5,  post, 

§§  80,  83. 


[1]    What  consents  necessary. 

Three  consents  must  be  secured  before  a  surface  street  railroad  can  be 
built:  (1)  Of  the  owners  of  the  abutting  lands,  or  in  lieu  thereof,  the 
consent  of  the  Appellate  Division,  acting  upon  the  report  of  its  commis- 
sioners; C2)  of  the  local  authorities;  (3)  of  the  N.  Y.  Board  of  Eailroad 
Commissioners. —  In  the  Matter  of  Application  of  Buffalo  Traction  Co., 
25  App  Div.  (N.  T.)  447,  49  N.  Y.  Supp.  1052;affd.  without  opinion, 
155  N.  Y.  700,  50  N.  E.  1115. 
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[2]    Certificates  of  pnblic  conTenience  and  necessity. 
As  prerequisite. 

Provisions  relative  to  granting  of  certificates  of  public  convenience  and 

necessity  hy  former  Board  of  Railroad  Commissioners, —  see  N.  Y. 

E.  E.  L.,  §  59. 
Territorial  jurisdiction  of  commissions  for  granting  of  permits, —  see 

ante,  §  5. 
Giving  of  permits  to  newly  formed  gas  and  electrical  corporations, — 

see  post,  §  68. 
Whether  granting  certificates  of  necessity  is  a  judicial  act, —  see  ante, 

§  4,  note  [19]. 

A  taxpayer  sued  to  enjoin  the  city  authorities  of  Brooklyn  from 
granting  a  franchise  to  a  certain  street  railroad  corporation.  It  ap- 
peared that  this  corporation  had  not  obtained  the  certificate  of  the  N. 
Y.  Board  of  Eailroad  Commissioners  required  by  N.  Y.  E.  E.  L.,  §  59  — 
Held,  that  under  the  conflicting  decisions  of  the  New  York  courts,  the 
lack  of  this  certificate  did  not  so  clearly  disqualify  the  company  from 
receiving  a  franchise  at  the  hands  of  the  city,  as  to  warrant  giving 
injunctive  relief  to  the  plaintiff. —  Seccomh  v.  Wurster,  83  Fed.  856. 

A  street  railroad  corporation  not  having  a  certificate  of  necessity  from 
the  N.  Y.  Board  of  Eailroad  Commissioners  may  nevertheless  bid  at  a 
sale  of  a  franchise  under  N.  Y.  E.  E.  L.,  §  93. —  Matter  of  Empire  City 
Traction  Co.,  4  App.  Div.  (N.  Y.)  103,  38  N.  Y.  Supp.  983. 

The  granting  of  a  certificate  of  convenience  and  necessity  is  not  a  pre- 
requisite to  the  granting  of  local  consents  or  franchises. —  People  ex  rel. 
West  Shore  T.  Co.  v.  Bauer,  54  Misc.  (IST.  Y.)  28,  103  N.  Y.  Supp.  1078. 

To  have  secured  a  certificate  of  necessity  from  the  N.  Y.  Board  of 
Eailroad  Commissioners  is  not  a  prerequisite  to  a  valid  application  for 
a  city  franchise  by  a  surface  street  railroad. —  McWilliams  v.  Jeweit, 
14  Misc.  (N.  Y.)  491,  36  N.  Y.  Supp.  620. 

[3]    —  Extensions  of  existing  lines. 

Where  a  railroad  and  a  street  railroad  intersect,  it  is  not  necessary 
that  such  roads  obtain  the  consent  of  the  Public  Serviee  Commission, 
imder  N.  Y.  Pub.  Serv.  Com.  L.,  §  53,  before  constructing  an  extension 
connecting  their  tracks,  such  connection  being  directed  by  "N.  Y.  E. 
E.  L.,  §  12,  which  is  not  superseded  by  the  said  section  of  the  Public 
Service  Commissions  Law. —  Village  of  Ft.  Edward  v.  H.  V.  R.  Co.,  192 
N.  Y.  139,  84  N.  E.  962,  affg.  s.  c.  122  App.  Div.  903,  106  N.  Y. 
Supp.  1148. 

Where  a  proposed  extension  to  a  street  railroad  will  really  compose  the 
main  body  of  the  road,  a  certificate  of  public  convenience  and  necessity 
must  be  obtained.— ^'ew  Yorh,  C.  .&  H.  R.  R.  Co.  v.  B.  &  W.  El.  R.  Co., 
96  App.  Div.  (N.  Y.)  471,  89  N.  Y.  Supp.  418. 
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The  mere  fact  that  a  proposed  extension  is  much  longer  than  the 
original  line  is  not  sufficient  to  support  the  conclusion  that  the  addition 
is  a  new  road  and  not  an  extension,  within  the  meaning  of  the  N.  Y. 
Eailroad  Law. —  Roberts  v.  Huntington  R.  Co.,  56  Misc.  (N.  T.)  62,  105 
N.  Y.  Supp.  1031. 

A  certificate  of  necessity,  pursuant  to  N.  Y.  R.  E.  L.,  §  59,  is  not 
requisite  where  a  street  surface  railroad  desires  to  make  a  hona  fide 
extension  of  its  route. —  Delaware,  L.  &  W.  R.  Co.  v.  Syracuse,  L.  & 
B.  R.  Co.,  28  Misc.  (N.  Y.)  456,  59  K  Y.  Supp.  1035;  afid.  43  App. 
Div.  (N.  Y.)  621,  60  N.  Y.  Supp.  386. 

The  building  of  a  lateral  line  in  connection  with  the  main  line  of  a 
street  railway  is  the  construction  of  an  "  extension  "  within  the  meaning 
of  N.  Y.  Pub.  Serv.  Com.  L.,  §  53. —  Application  of  Rochester,  Coming, 
Elmira  Traction  Co.  Decided  by  the  N.  Y.  Public  Service  Commission 
for  the  Second  District,  March  30,  1908. 

It  would  seem  that  under  the  provisions  of  the  N.  Y.  Eailroad  Law 
in  effect  prior  to  July  1,  1907,  a  street  railroad  company  which  had 
obtained  a  certificate  of  public  convenience  and  a  necessity  could  not, 
prior  to  the  construction  of  any  part  of  its  line,  obtain  the  right  to 
construct  an  extension  into  new  territory  by  merely  complying  with  the 
provisions  of  N.  Y.  E.  E.  L.,  §§  90,  91,  relative  to  the  construction  of 
extensions. —  Application  of  Rochester,  Corning,  Elmira  Traction  Com- 
pany. Decided  by  the  N.  Y.  Public  Service  Commission  for  the  Second 
District,  March  30,  1908. 

A  street  railroad  company  which  prior  to  July  1,  1907,  had  filed 
a  statement  of  streets,  highways,  etc.,  upon  which  it  proposed  to  con- 
struct an  extension,  but 'had  not  obtained  the  consents  of  local  authori- 
ties and  abutting  owners  as  wag  required  by  N.  Y.  R.  R.  L.,  §  91,  must 
apply  to  the  N.  Y.  Public  Service  Commission  under  N.  Y.  Pub.  Serv. 
Com.  L.,  §  53,  for  the  consent  therein  required. —  Application  of  Roches- 
ter, Corning,  Elmira  Traction  Co.  Decided  by  the  N.  Y.  Public  Service 
Commission  for  the  Second  District,  March  30, 1908. 

[4]    Matters  to  be  considered. 

Commissioners,  in  deciding  as  to  the  public  convenience  and  necessity 
of  an  extension  of  a  street  railway,  may  properly  consider  all  the  circum- 
stances such  as  the  probable  growth  of  population,  the  convenience  of  the 
people  and  that  there  is  a  territory  beyond  the  proposed  extension  which 
must  be  accommodated  at  an  early  day  and  that  it  can  only  be  accom- 
modated after  such  extension  is  built. —  Matter*  of  United  Traction  Co., 
119  App.  Div.  (N.  Y.)  806,  104  N.  Y.  Supp.  377. 

The  fact  that  the  territory  through  which  a  traction  company  desires 
to  build  its  line  is  now  occupied  by  other  railroads  is  a  fact  properly  con- 
sidered in  deciding  whether  a  certificate  of  public  convenience  and  neces- 
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sity  should  be  granted,  but  it  is  in  no  sense  a  controlling  fact. —  Matter 
of  Rochester,  Corning,  Elmira  Traction  Co.,  118  App.  Div.  (N.  Y.)  521, 
102  N.  T.  Supp.  1112. 

It  is  the  undoubted  policy  of  the  law  to  foster  and  encourage  every 
legitimate  enterprise  which  is  at  all  likely  to  prove  advantageous  to  the 
general  public;  but,  at  the  same  time,  it  is  the  obvious  duty  of  those 
upon  whom  the  responsibility  as  to  granting  certificates  of  necessity  rests 
to  exercise  a  wise  discretion  in  these  matters,  to  the  end  that  one  enter- 
prise, however  alluring  it  may  seem,  shall  not  be  aided  and  encouraged 
at  the  expense  of  another  which  is,  perhaps,  equally  deserving. —  Matter 
of  Auburn  &  W.  R.  Co.,  37  App.  Div.  (IST.  Y.)  162,  55  N.  Y.  Supp.  895 ; 
Matter  of  Depeiv  &  S.  W.  R.  Co.,  92  Hun  (N.  Y.),  406,  36  N.  Y.  Supp. 
991;  Matter  of  Amsterdam,  J.  &  O.  B.  Co.,  86  Hun  (IST.  Y.),  578,  33 
N.  Y.  Supp.  1O09;  Matter  of  New  Hamburg  &  P.  C.  R.  Co.,  76  Hun 
(N.  Y.),  76,  27  N.  Y.  Supp.  664;  People  v.  Ulster  &  D.  R.  Co.,  58  Hun 
(N.  Y.),  266,  12  N.  Y.  Supp.  303. 

Upon  an  application  to  the  N.  Y.  Board  of  Eailroad  Commissioners 
for  a  certificate  of  public  convenience  and  necessity,  the  Board  should 
inquire  into  all  prior  proceedings  of  the  alleged  corporation,  and  see  if 
all  essentials  have  been  complied  with. —  Matter  of  Kings,  Q.  &  8.  R.  Co., 
6  App.  Div.  (N.  Y.)  241,  39  N.  Y.  Supp.  1004. 

[5]    Grounds  for  granting  or  refusing. 

Where  a  proposed  railroad  would  have  no  local  traffic  but  would  be 
practically  a  switch  or  additional  track  of  an  existing  road,  the  N.  Y. 
Board  of  Railroad  Commissioners  made  an  improper  exercise  of  its  dis- 
cretion in  granting  a  certificate  of  necessity. —  People  ex  rel.  Steward  v. 
Board  of  R.  R.  Comrs.,  160  N.  Y.  202,  54  N.  E.  697,  affg.  s.  c.  40  App. 
Div.  (N.  Y.)   559,  58  N.  Y.  Supp.  94. 

A  certificate  of  convenience  and  a  necessity  should  not  be  granted 
where  it  appears  that  the  proposed  railroad,  12  miles  in  length, 
which  is  intended  to  be  operated  as  an  independent  road,  would  furnish 
railroad  facilities  to  a  tovm  of  eighteen  hundred  inhabitants  which  in- 
cludes a  village  of  three  hundred  inhabitants;  that  other  roads  run  near 
to  such  town;  that  many  of  the  inhabitants  could  ship  their  freight 
more  cheaply  and  more  conveniently  over  the  existing  lines ;  that  all  the 
passenger  travel  is  now  conducted  by  a  stage  coach  running  once  a 
day  between  the  proposed  termini  of  the  road ;  that  the  coat  of  construc- 
tion and  equipment  would  exceed  the  proposed  capital  stock  and  it 
seems  doubtful  if  the  road  could  pay  running  exx)©nses. —  People  ex  rel 
Potter  V.  Board  of  R.  R.  Comrs.,  124  App.  Div.  (N.  Y.)  47,  108  N.  Y. 
Supp.  288. 

The  N.  Y.  Board  of  Eailroad  Commissioners  had  no  authority  to 
issue  a  certificate  of  public  convenience  and  a  necessity  to  a  corporation 
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until  it  wag  furnished  with  a  receipt  showing  that  such  corporation 
had  paid  the  tax  required  by  the  N.  Y.  Tax  Law,  §  180,  as  amended. — 
People  ex  rel.  N.  Y.  C.  &  H.  R.  B.  Co.  v.  Pub.  Serv.  Commission,  122 
App.  Div.  (N.  Y.)  283,  106  N.  Y.  Supp.  968. 

A  certificate  of  convenience  and  necessity  of  a  trolley  road  about  four 
miles  long  should  not  be  refused  merely  because  there  is  doubt  in  the 
minds  of  the  N.  Y.  Board  of  Railroad  Conunissioners  whether  the  road 
would  be  a  paying  one,  it  appearing  that  the  construction  of  the  road  is 
desirable  and  necessary. —  Matter  of  Ticonderoga  Union  Term.  B.  Co., 
116  App.  Div.  (N.  Y.)  56,  101  N.  Y.  Supp.  107. 

That  a  proposed  terminal  railroad  will  divert  a  large  quantity  of 
traffic  from  the  streets  of  a  populous  district,  and  effect  a  substantial 
saving  of  time  and  money  in  handling  freight,  will  sustain  a  finding 
of  the  N.  Y.  Board  of  Railroad  Commissioners  that  public  convenience 
and  necessity  require  the  construction  of  such  road. —  People  ex  rel. 
Terminal  B.  Co.  v.  Board  of  B.  B.  Gomrs.,  53  App.  Div.  (N.  Y.)  61, 
65  N.  Y.  Supp.  597;  affd.  164  N.  Y.  572,  58  N.  E.  1091. 

The  refusal  of  local  authorities  to  permit  the  building  of  a  street 
surface  railway  in  certain  places,  and  consequent  necessity  of  making 
several  changes  from  the  route  indicated  in  the  articles  of  association, 
do  not  require  the  N.  Y.  Board  of  Railroad  Commissioners  to  refuse 
the  certificate  of  convenience,  where  it  appears  that  the  alterations  are 
not  considerable,  and  that  the  same  considerations  of  convenience 
which  urged  the  building  of  the  road  on  the  original  route  would  be 
subserved  by  building  it  on  the  altered  route. —  People  ex  rel.  L.  I.  R. 
Co.  V.  Board  of  B.  B.  Comrs.,  42  App.  Div.  (N.  Y.)  366,  59  N.  Y. 
Supp.  144. 

That  a  proposed  railroad  would  enhance  the  value  of  Adirondack 
Park  lands  soon  to  be  acquired  by  the  state,  is  not  a  valid  ground 
for  denying  it  a  certificate  of  necessity. —  Matter  of  Long  Lake  B.  Co., 
11  App.  Div.  (N.  Y.)  233,  42  N.  Y.  Supp.  125. 

That  each  of  two  connecting  roads  were  incorporated  on  the  same 
day  by  the  same  persons  and  have  a  length  of  ten  miles  each,  is  not 
a  ground  for  denying  a  certificate  of  necessity. —  Matter  of  Long  Lake 
B.  Co.,  11  App.  Div.  (N.  Y.)  233,  42  N.  Y.  Supp.  125. 

If  the  convenience  and  accommodation  of  the  locality  would  be 
promoted  by  a  proposed  road,  the  N.  Y.  Board  of  Railroad  Commis- 
sioners should  grant  it  a  certificate  of  necessity,  unless  important 
public  interests  would  be  unfavorably  affected. —  Matter  of  Long  Lake 
B.  Co.,  11  App.  Div.  (N.  Y.)  233,  42  N.  Y.  Supp.  125. 

Where  a  proposed  railroad  practically  parallels  existing  roads  and 
would  impair  the  value  of  property  invested  in  such  roads  without 
material  improvement  in  facilities  afforded  the  public,  the  N.  Y.  Board 
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of  Railroad  Commissioners  is  justified  in  denying  a  certificate  of 
public  convenience  and  necessity. —  Matter  of  Kings,  Q.  &  8.  R.  Co., 
6  App.  Div.  (N.  Y.)  241,  39  N.  Y.  Supp.  1004. 

Local  sentiment  is  not  a  reason  for  granting  or  ■withholding  a  cer- 
tificate of  necessity. —  Matter  of  Amsterdam,  J.  <&  O.  B.  Co.,  86  Hun 
(N.  Y.),  578,  33  N.  Y.  Supp.  1009. 

Defects  in  service  or  the  charging  of  exorbitant  rates  do  not  make 
a  case  for  granting  a  certificate  of  necessity  to  a  new  railroad,  as  the 
law  provides  remedies  for  those  abuses. —  Matter  of  Amsterdam,  J.  & 
G.  R.  Co.,  86  Hun  (N.  Y.),  33  N.  Y.  Supp.  1009. 

Multiplication  of  grade  crossing,  etc.,  is  a  ground  on  which  the 
N.  Y.  Board  of  Eailroad  Commissioners  may,  in  the  exercise  of  its 
discretion,  refuse  a  certificate  of  necessity. —  Matter  of  New  Hamburg 
&  P.  C.  R.  Co.,  76  Hun  (N.  Y.),  76,  27  N.  Y.  Supp.  664. 

[6]    Bevie-w  of  determination. 

Judicial  review  of  orders  generally, —  see  ante,  §  23,  notes  [5]-[9]. 

A  decision  of  the  N.  Y.  Board  of  Railroad  Commissioners  granting 
a  certificate  of  public  convenience  and  necessity  is  judicially  review- 
able.—  People  ex  rel.  Steward  v.  Board  of  R.  R.  Comrs.,  160  N.  Y. 
202,  54  N.  E.  697,  affg.  s.  c.  40  App.  Div.  (N.  Y.)  559,  58  N.  Y. 
Supp.  94. 

A  determination  of  the  N.  Y.  Board  of  Railroad  Commissioners 
granting  a  certificate  of  convenience  and  necessity  is  final  as  to  the 
owners  of  the  land  through  which  the  proposed  route  would  pass. — - 
People  ex  rel.  Steward  v.  Board  of  R.  R.  Comrs.,  160  N.  Y.  202,  54 
N.  E.  697,  40  App.  Div.  (N.  Y.)  559,  58  N.  Y.  Supp.  94. 

The  rule  that  a  board  exercising  judicial  functions  conferred  by 
statute  has  no  interest  in  maintaining  its  decision  and  hence  has  no 
right  to  appear  by  counsel  on  appeal  therefrom,  applies  to  review  of 
the  decision  of  the  N.  Y.  Board  of  Railroad  Commissioners  granting 
a  certificate  of  public  convenience  and  necessity. —  People  ex  rel. 
Steward  v.  Board  of  B.  R.  Comrs.,  160  N.  Y.  202,  54  N.  E.  697,  affg. 
40  App.  Div.  (N.  Y.)  559,  58  N.  Y.  Supp.  94. 

Where  the  'N.  Y.  Board  of  Railroad  Commissioners  has  decided 
questions  of  fact,  and  the  Appellate  Division  has  unanimously  affirmed 
such  decision,  the  Court  of  Appeals  has  no  power  to  review  such 
affirmance,  when  no  question  is  raised  that  is  not  necessarily  deter- 
mined by  the  decision  of  the  question  of  fact. —  People  ex  rel.  Loughran 
V.  Board  of  R.  R.  Comrs.,  158  N.  Y.  421,  53  K  E.  163,  affg.  32  App. 
Div.  (N.  Y.)  58,  52  N.  Y.  Supp.  901. 

On  an  appeal  from  a  decision  of  the  N.  Y.  Board  of  Railroad  Com- 
missioners  refusing   to   grant   a   certificate   of  public   convenience  and 
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necessity,  the  matter  comes  before  the  court  as  an  original  application 
to  be  determined  upon  the  record  made  before  the  Board,  or  upon 
such  further  evidence  and  facts  as  the  court  may  deem  essential  in 
order  to  enable  it  to  make  a  proper  determination. —  Matter  of 
Bochester,  Corning,  Elmira  Traction  Co.,  118  App.  Div.  (N.  Y.)  521, 
102  N.  T.  Supp.  1112. 

In  judicial  review  of  a  decision  of  the  state  Board  of  Railroad  Com- 
missioners denying  a  certificate  of  necessity  for  a  proposed  new  rail- 
way, the  burden  is  on  the  petitioner  to  show  affirmatively  that  the 
commissioners  erred  in  their  determination,  and  the  commissioners 
should  be  credited  with  some  technical  knowledge  which  this  court 
is  not  presumed  to  possess. —  Matter  of  Auhurn  &  W.  R.  Co.,  37  App. 
Div.  (N.  Y.)  162,  55  N.  Y.  Supp.  895 ;  Matter  of  Depew  &  S.  W.  R. 
Co..  92  Hun  CN.  Y.),  406,  36  N.  Y.  Supp.  991 ;  Matter  of  Amsterdam, 
J.  &  0.  R.  Co.,  86  Hun  (N.  Y.),  578,  33  N.  Y.  Supp.  1009;  Matter 
of  New  Hamburg  &  P.  C.  R.  Co.,  76  Hun  (N.  Y.),  76,  27  N.  Y.  Supp, 
664;  People  v.  Ulster  &  D.  R.  Co.,  58  Hun  (N.  Y.),  266,  12  N.  Y.  Supp. 
303. 

[7]    Consents  of  property  owners.    —  Necessity. 

Constitutional  provisions  as  to  consents  of  abutting  owners, —  see 
N.  Y.  Const.,  Art.  Ill,  §  18,  as  amd.  in  1901. 

Whether  giving  of  consents  is  a  legislative  function,  see  ante,  §  4, 
note   [18]. 

Effect  of  traffic  agreement  on  necessity  for  consents  of  abutting 
owners,  see  ante,  §  35,  note  [33]. 

Power  of  railroad  to  permit  another  to  use  its  trades  without  con- 
sent of  abutting  owners, —  see  post,  §  54  note  [4]. 

When  a  street  railroad  corporation  applies  for  and  obtains  the  ap- 
proval of  the  N.  Y.  Board  of  Railroad  Commissioners  to  a  change  of 
motive  power  not  as  to  the  entire  route  as  a  whole,  but  as  to  segregated 
and  distinct  sections  of  the  route,  the  motive  power  can  not  be  changed 
as  to  any  one  of  these  sections  until  and  unless  it  shall  have  obtained 
the  consent  of  the  owners  of  one-half  the  property  bounded  upon  the 
particular  section  as  to  which  a  change  of  motive  power  is  to  be 
effected.— 5'i.  Michael's  P.  E.  Ch.  v.  Forty-second  St.  M.  &  St.  N.  A. 
R.  Co.,  26  Misc.  (N.  Y.)  601,  57  K  Y.  Supp.  881. 

[8]    Report  of  commissioners    in  lieu  of    consent. 

Under  L.  1884,  ch.  252,  a  street  railroad  corporation  is  not  limited 
to  one  application  for  the  appointment  of  commissioners  to  determine 
whether  the  road  should  be  constructed  through  the  streets. —  Matter 
of  People's  R.  Co.,  112  N.  Y.  578,  20  N.  E.  367. 
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An  application  by  a  street  railroad  corporation  for  the  appointment 
of  commissioners  under  L.  1884,  ch.  252,  to  determine  whether  the  road 
should  be  constructed  through  the  streets  may  precede  the  giving  of 
consents  by  local  authorities. —  Matter  of  People's  B.  Co.,  112  N.  T. 
578,  20  N.  E.  367. 

The  proceedings  before  the  court  for  confirmation  of  the  report  of 
the  commissioners  in  lieu  of  the  consent  of  the  required  proportion 
of  property-owners,  are  not  merely  formal,  but  are  under  an  original 
jurisdiction  and  involve  a  review  of  the  whole  case,  in  the  exercise  of 
a  discretion  not  reviewable  in  the  Court  of  Appeals. —  Matter  of 
Kings  Co.  Elev.  B.  Co.,  82  K  Y.  95;  explained  112  N.  T.  72. 

Upon  a  motion  to  confirm  the  report  of  commissioners  appointed 
in  lieu  of  property  holders'  consents,  only  fraud  or  manifest  irregu- 
larity, but  not  erroneous  rulings  as  to  evidence,  etc.,  will  justify  the 
court  in  sending  it  back  for  a  rehearing  or  to  new  commissioners. — 
Matter  of  Nassau  Cable  Co.,  36  Hun  (N  Y.),  272. 

[9]    Consents  from  other  lines. 

A  lessee  of  a  railroad  hag  an  interest  therein  which  entitles  it  to  pre- 
vent by  legal  process  any  unlawful  molestation  of  its  enjojrment  of 
the  leased  property.  It  may  enjoin  an  unauthorized  crossing  of  the 
track  by  that  of  another  company. —  Pennsylvania  Co.  v.  Lahe  Erie, 
B.  G.  <&  N.  B.  Co.,  146  Fed.  446. 

No  surface  street  railroad  shall  be  constructed  upon  a  street  where 
such  a  road  already  has  been  built,  without  the  consent  of  owners  of 
the  \aXtev.— Matter  of  Thirty-fourth  St.  B.  Co.,  102  N.  Y.  343,  7 
N.  E.  172. 

[10]    Consents  by  local  authorities  —  In  general. 

Constitutional  provisions  as  to  consents  of  local  authorities, —  see 
N.  Y.  Const.,  Art.  Ill,  §  18,  as  amd.  in  1901. 

Certificate  of  convenience  and  necessity  not  a  prerequisite  to  grant- 
ing of  local  consents, —  see  ante,  note  [2]. 

A  city  ordinance  which  provides  as  follows :  "  Be  it  ordained,  by  the 
Common  Council,  that  the  Delaware,"  Lackawanna  and  Western  Rail- 
road Company  be  and  hereby  is  granted  the  right  and  consent  to  con- 
struct and  operate  a  switch  or  switches,  track  or  tracks  across  the  ex- 
tension of  Schuyler  Street  .  .  . "  does  not  authorize  the  construc- 
tion of  an  elevated  structure  across  the  said  street,  as  in  order  to  erect 
and  maintain  a  structure  across  a  street,  there  must  be  authority  to 
erect  and  maintain  the  identical  structure  in  question. —  Delaware, 
L.  &  W.  B.  Co.  V.  Syracuse,  157  Fed.  700. 

Where  the  power  to  grant  consents  to  a  railroad  to  cross  a  city  street- 
is  vested  in  the  common  council  of  that  city,  subject  to  the  approval 
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or  disapproval  of  the  mayor,  the  granting  by  the  fire  marshal  of  a 
permit  to  erect  a  trestle  across  a  street,  even  when  approved  by  the 
mayor,  does  not  amount  to  a  consent  by  the  common  council  that  the 
trestle  may  be  erected  and  put  in  operation. —  Delaware,  L.  &  W.  R. 
Co.  V.  Syracuse,  157  Fed.  700. 

N.  T.  E.  E.  L.,  §  11,  providing  in  part  that  "  such  highway  may  be 
carried  by  it  [the  railroad  company]  under  or  over  its  track  as  may  be 
found  most  expedient,"  cannot  be  held  to  authorize  a  railroad  company 
to  build  a  trestle  over  a  public  highway  in  a  city  or  village  for  the 
purpose  of  obtaining  access  to  its;  coal  pockets,  without  the  consent 
of  the  city  authorities. —  Delaware,  L.  &  W.  R.  Co.  v.  Syracuse,  157  Fed. 
700. 

The  requirement  of  N.  T.  E.  E.  L.,  §  93,  as  amended  in  1901,  that 
the  consent  of  local  authorities  of  a  city  to  the  construction  of  a  street 
railway  therein  must  contain  a  condition  for  the  sale  of  the  franchise 
at  public  auction,  applies  only  to  cities  having  a  population  of  1,250,000 
inhabitants.—  Kuhn  v.  Knight,  190  N.  T.  339,  83  N.  E.  293,  afig.  s.  o. 
115  App.  Div.  (N.  T.)  837,  101  N.  Y.  Supp.  1. 

In  order  to  justify  the  maintenance  by  a  railroad  of  an  elevated 
structure  across  a  public  street,  the  authority  must  be  so  clear  and 
specific  as  to  justify  the  identical  structure  which  was  erected. — 
Delaware,  L.  &  W.  B.  Co.  v.  Buffalo,  158  N.  Y.  266,  53  N.  E.  44. 

Interpretation  and  application  of  the  constitutional  and  statutory 
provisions  as  to  the  giving  of  consents,  etc. —  Delaware  L.  &  W.  B. 
Co.  V.  Buffalo,  158  N.  Y.  266,  53  N.  E.  44;  Matter  of  Third  Ave.  B. 
Co.,  121  ]Sr.  Y.  536,  24  N.  E.  951,  9  L.  E.  A.  124,  levg.  s.  c.  56  Hun 
(N.  Y),  537,  9  K  Y.  Supp.  833;  Matter  of  People's  R.  Co.,  112  N.  Y. 
578,  20  N.  E.  ^67;  Matter  of  Metropolitan  Transit  Co.,  Ill  N.  Y.  588, 
19  N.  E.  645,  afFg.  s.  o.  1  N.  Y.  Supp.  114;  People  v.  O'Brien,  111 
N.  Y.  30,  18  N.  E.  692;  Matter  of  Thirty-fourth  St.  B.  Co..  102  N.  Y. 
343,  7  N.  E.  172,  revg.  s.  o.  37  Hun  (N.  Y.),  442;  N.  Y.  Cable  Co.  v. 
Mayor,  104  N.  Y.  1,  10  N.  E.  332 ;  Kunz  v.  Brooklyn  Heights  B.  Co., 
25  Misc.  (N.  Y.)  334,  54  N.  Y.  Supp.  176;  Matter  of  Broadway  Sur- 
face R.  Co.,  34  Hun  (N.  Y.),  414. 

Where  the  legislature,  in  the  exercise  of  its  sovereign  power,  has  reg- 
ulated the  subject-matter,  it  is  not  competent  for  other  persons  charged 
with  the  duty  of  giving  consent  to  the  performance  of  a  particular 
act  to  impose  other  or  different  conditions,  as  such  conditions  will  be 
deemed  opposed  to  a  sound  public  policy. —  Beehman  v.  Third  Ave. 
R.  Co.,  153  N.  Y.  144,  47  N.  E.  277,  affg.  s.  c.  13  App.  Div.  (N.  Y.) 
279,  43  N.  Y.  Supp.  174;  Dusenherry  v.  N.  Y.  W.  &  C.  Traction  Co., 
46  App.  Div.  (N.  Y.)  267,  61  N.  Y.  Supp.  420. 

A  street  railway  cannot  be  built  without  the  consent  of  the  munic- 
ipal  authorities  who   may   refuse  to    give   such   consent   in   their  dis- 
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cretion,  and  impose  conditions  in  so  doing. —  People  v.  O'Brien,  HI 
N.  Y.  1,  18  N.  E.  692,  2  L.  E.  A.  255n;  People  v.  Barnard,  110  N.  Y. 
548,  18  N.  E.  354. 

Under  L.  1886,  ch.  65,  as  amended,  the  power  of  the  municipal  au- 
thorities to  grant  or  withhold  their  consent  to  the  construction  of  a 
street  railroad  is  absolute,  and  they  may  impose  any  reasonable  con- 
ditions as  to  the  terms  on  which  the  consent  will  be  given. —  People  ex 
rel.  W.  S.  St.  B.  Co.  v.  Barnard,  110  N.  Y.  548,  18  N.  E.  354. 

The  consent  of  the  common  council  of  New  York  City  to  the  acquisi- 
tion by  condemnation  of  certain  lands  need  not  be  obtained  in  advance 
of  the  proceedings  against  the  individual  owners. —  Matter  of  N.  Y.  C. 
&  H.  B.  B.  Co.,  77  N.  Y.  248. 

A  grant  of  the  right  to  construct  a  railroad,  made  by  a  mayor  and 
common  council  without  power  or  authority,  is  void. —  Coleman  v. 
Second  Ave.  B.  Co.,  38  N.  Y.  201. 

Greater  New  York  Ch.  (L.  1901,  p.  107,  ch.  466),  §  242,  as  amended 
by  L.  1905,  ch.  629,  §  14,  does  not  authorize  the  Board  of  Estimate  and 
Apportionment  to  grant  a  permit  to  a  department  store  to  build  and 
operate  a  spur  track  in  the  street  and  to  connect  the  store  with  the  street 
railway  and  so  to  facilitate  the  handling  of  freight. —  Hatfield  v.  Strauss, 
189  N.  Y.  208,  82  N.  E.  172,  affg.  117  App.  Div.  (N.  Y.)  671,  102  N.  Y. 
Supp.  934. 

The  consent  of  the  local  authorities  may  be  obtained  either  before  or 
after  that  of  the  property  owners. —  Matter  of  Broadway  Surface  B.  Co., 
34  Hun  (N.  Y.),  414. 

[11]    -^— Beacission  or   xrithdraxral. 

It  seems  that  a  city  has  the  right  to  rescind  or  withdraw  a  consent  to 
a  railroad  crossing  a  street  in  a  particular  manner  at  any  time  before  the 
consent  has  been  acted  upon  by  the  actual  construction  of  the  thing 
authorized. —  Delaware,  L.  &  W.  B.  Co.  v.  Syracuse,  157  Fed.  700. 

Where  a  city  ordinance  permits  a  railroad  to  cross  a  street  at  grade 
with  switches  and  tracks,  the  existence  of  switches  so  constructed  in  good 
faith  while  the  ordinance  is  in  full  force  and  effect,  cannot  be  made 
unlawful  by  the  subsequent  repeal  of  the  ordinance. —  Delaware,  L.  /&  W. 
B.  Co.  v.  Syracuse,  157  Fed.  700. 

[12]    Dnty  of  lessees  of  street  railroads  to  obtain  consents. 

Even  if  one  street  railroad  has  the  power  to  lease  its  road  to  another, 
that  does  not  obviate  the  absolute  necessity  that  the  latter  should  comply 
with  that  statutory  requirement  and  procedure  as  to  consents  of  local 
authorities  and  abutting  owners. —  Colonial  City  Traction  Co.  v.  King- 
ston City  B.  Co.,  153  N.  Y.  540,  affg.  s.  c.  15  App.  Div.  (N.  Y.)  195,  44 
N.  Y.  Supp.  492;  reargument  denied,  154  N.  Y.  493. 
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[1,3]    Franchise.   —Power  to  grant. 

Keeping  of  "  Street  Franchise  Booh  "  hy  city  clerk  of  The  City  of  New 
York,—  see  Greater  N.  Y.  Ch.,  §  28,  as  amd.  by  L.  1905,  ch.  629, 
§2. 

Vote  upon  ordinances  of  Board  of  Aldermen  of  The  City  of  New 
York  Granting  or  terminating  franchises, —  see  Greater  N.  Y. 
Ch.,  §  30. 
Ordinances  of  municipalities  consolidated  to  form  Greater  New  York, 
relating  to  franchises  or  grants  of  rights,  are  subject  to  modifica- 
tion, amendment  or  repeal  by  the  Board  of  Estimate  and  Appor- 
tionment,—  see<  Greater  N.  Y.  Ch.,  §  41. 

Ordinances  made  by  the  Board  of  Aldermen  of  The  City  of  New  York 
as  to  the  use  of  streets,  do  not  affect  any  franchise  or  grant  ap- 
proved or  authorized  by  the  Board  of  Estimate  and  Apportionment, 
or  by  the  former  Board  of  Rapid  Transit  Railroad  Commissioners, 
—  see  Greater  N.  Y.  Ch.,  §  50,  as  amd.  by  L.  1905,  ch.  629,  §  9. 

As  to  granting  of  franchises  by  The  City  of  New  York, —  see  Greater 
N.  Y.  Ch.,  §§  71-77. 

Powers  of  Board  of  Estimate  and  Apportionment  as  to  franchises, — see 
Greater  N.  Y.  Ch.,  §  242,  as  amd.  by  L.  1905,  ch.  629,  §  14. 

The  consolidation  to  form  Greater  New  York  did  not  extend  franchises 
previously  granted  by  any  of  the  constituent  parts, —  see  Greater 
N.  Y.  Ch.,  §  1538. 

Annual  reports  of  interstate  carriers  must  contain  information  con- 
cerning franchises, — see  Interst.  Com.  Act,  §  20,  post.  Appendix  B. 

Powers  of  former  Board  of  Rapid  Transit  Railroad  Commissioners  over 
franchises,  etc.,— see  N.  Y.  Eap.  Tr.  Act,  §§  4,  5,  7,  11,  14,  32, 
32a,  34,  34a-e,  38;  L.  1906,  ch.  109,  §§  1-9,  post.  Appendix  A. 

Power  of  the  state  to  regulate  franchises, —  see  ante,  §  1,  note  [2]. 

Franchises  as  property, —  see  ante,  §  1,  note  [8]. 

Effect  of  reservation  of  power  to  amend  charters  on  power  to  regulate 
franchises, —  see  ante,  §  1,  note  [12]. 

Whether  granting  new  franchises  impair  obligation  of  contract  as  to 
existing  franchises, —  see  ante,  §  1,  note  [15]. 

Lease  of  road  includes  use  of  franchise  of  lessor, —  see  post,  §  54, 
note  [9]. 

Action  to  annul  franchise, —  see  post,  §  54,  note  [17]. 

Distinction  between  franchises  to  be  a  corporation  and  franchises  to 
operate  a  railroad, —  see  post,  §  55,  note   [2]. 

The  giving  of  consents,  franchises,  etc.,  is  a  legislative  function. — Ghee 
V.  Northern  Union  Gas.  Co.,  158  N.  Y.  510,  53  N.  E.  692,  revg.  s.  c.  34 
App.  Div.  (N.  Y.)  551,  56  N.  Y.  Supp.  450. 

The  legislative  power  as  to  granting  of  franchises  to  construct  and 
operate  a  street  railway,  is  subject  to  the  limitation  that  the  franchise 
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must  be  granted  for  public  and  not  for  private  purposes,  or  at  least 
public  considerations  must  enter  into  every  valid  grant  of  a  right  to 
appropriate  a  public  street  for  railroad  uses. —  Fanning  v.  Osborne,  102 
IS'.  Y.  441,  7  N.  E.  SOY. 

The  right  to  construct  and  operate  a  street  railway  is  a  franchise 
which  must  have  its  source  in  the  sovereign  power. —  Fanning  v.  Osborne, 
102  N.  Y.  441,  7  N.  E.  305. 

N.  Y.  Const.,  Art.  3,  §  18,  does  not  preclude  the  legislature  from  impos- 
ing other  and  further  conditions  upon  which  street  railways  may  be  con- 
structed, not  inconsistent  with  the  provisions  of  the  Constitution. — 
Matter  of  Application  of  Thirty-fourth  St.  E.  Co.,  102  N".  Y.  343,  7 
N.  E.  172. 

The  city  of  New  York  is  not  authorized  by  its  general  power  over  the 
streets,  to  grant  a  franchise  for  a  street  railway  therein. — Davis  v.  Mayor, 
14  N.  Y.  506. 

The  power  to  grant  a  franchise  for  constructing  and  operating  a  street 
railroad  is  not  vested  in  the  city  of  New  York,  but  only  in  the  legisla- 
ture, though  under  the  N.  Y.  Constitution  the  consent  of  the  city  is 
necessary  before  such  grant  can  become  operative.  The  legislature  may 
prescribe  the  manner  in  which  the  city  authorities  shall  act  upon  the 
matter,  and  the  requisites  of  their  consent.  The  local  authorities  must 
comply  with  such  conditions,  and  can  impose  no  other  or  further  con- 
ditions.—JSeefcman  V.  Third  Ave.  E.  Co.,  13  App.  Div.  (N.  Y.)  279,  43 
X  Y.  Supp.  174;  affd.  153  N.  Y.  144,  47  N.  E.  277. 

It  is  a  legislative  prerogative  to  decide  whether  an  enterprise  or  scheme 
of  improvement  be  of  such  public  utility  as  to  justify  a  resort  for  its 
furtherance  to  the  exercise  of  the  power  of  eminent  domain.  Primarily, 
the  judiciary  has  no  concern  in  such  matters.  If  the  public  interest  be 
involved  to  any  substantial  extent,  and  if  the  project  contemplated  can, 
in  any  fair  sense,  be  said  to  be  promotive  of  the  welfare  or  convenience 
of  the  community,  the  legislative  sanction  of  such  project  is  a  determina- 
tion from  which  there  is  no  appeal,  and  over  which  no  other  branch  of 
the  government  has  any  supervision  whatever.  Whether  a  road  will 
subserve  public  or  private  needs,  is  an  inquiry  addressed  exclusively  to 
the  law-making  power,  whose  answer,  according  to  the  genius  of  our 
government,  must  be  final  and  irreversible. —  Tidewater  Co.  v.  Coster, 
18  N.  J.  Eq.  518. 

[14]    Purposes    of  franchises. 

The  franchises  of  a  railroad  corporation  are  rights  or  privileges 
which  are  essential  to  its  operation  and  without  which  the  road  and 
its  works  cannot  be  successfully  operated. —  Morgan  v.  Louisiana,  93 
IT.  S.  217. 
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It  is  plainly  contrary  to  public  policy  that  a  franchise  granted  for 
public  purposes  should  be  used  as  a  mere  cover  for  a  private  enterprise. — 
Fanning  v.  Osborne,  102  N.  Y.  441,  7  N.  E.  305. 

[15]    Construction. 

Whether  a  forfeiture  clause  in  an  act  of  incorporation  of  a  public 
service  corporation  is  self-executing  depends  vpholly  on  the  language 
employed,  which  must  be  strong  and  unmistakable  to  that  effect. —  Matter 
of  N.  Y.  .&  L.  I.  Bridge  Co.,  148  N.  Y.  540,  42  N.  E.  1088. 

[16]    —Operation,  termination  and  suspension  of  franchises. 

A  franchise  to  operate  a  railroad  between  two  points  is  not  satisfied 
by  the  building  and  operating  of  a  part  of  such  line,  and  a  complete 
abandonment  of  the  remainder. —  Brooklyn  &  B.  B.  R.  Co.  v.  L.  I.  R. 
Co.,  72  App.  Div.  (N.  Y.)  496,  76  N.  Y.  Supp.  777;  appeal  dismissed,  178 
N.  Y.  593,  70  N.  E.  1090. 

That  a  street  railroad  removes  its  tracks  from,  and  abandons  for  a 
time,  a  part  of  its  road  does  not  forfeit  or  terminate  its  franchise,  so  as 
to  prevent  it  from  relaying  its  tracks. —  Trelford  v.  Coney  I.  &  B.  B.  Co., 
6  App.  Div.  (N.  Y.)  204,  40  N.  Y.  Supp.  1150. 

Refusal  to  employ  its  franchises  in  the  service  of  a  particular  shipper 
does  not  constitute  in  any  sense  a  suspension  of  such  franchises. —  People 
ex  rel.  Ohlen  v.  N.  Y.  L.  E.  &  W.  R.  Co.,  22  Hun  (N.  Y.),  533. 

[17]    Franchise  taxes. 

The  contract  and  lease  providing  for  the  equipment,  maintenance  and 
operation  of  the  New  York  City  Subway  is  not  a  special  franchise  within 
the  meaning  of  N.  Y.  Tax  L.,  §  2,  subd.  3,  and  even  though  it  were,  the 
same  is  exempted  from  taxation  by  N.  Y.  Eap.  Tr.  Act,  §  35. —  People 
ex  rel.  Interhorough  R.  Tr.  Co.  v.  Board  of  Tax  Commrs.,  —  Misc. 
(N.  Y.)  —  —  N.  Y.  Supp.  — ,  affd.  —  App.  Div.  (N.  Y.)  — ,  —  N.  Y. 
Supp.  — . 

The  constitutional  consents  and  franchises  under  which  the  New  York 
City  Subway  was  constructed  and  is  operated  are  vested  in  and  belong 
to  the  City  of  New  York. —  People  ex  rel.  Inierborough  Bap.  Tr.  Co.  v. 
Board  of  Tax  Commrs., —  Misc.  (N.  Y.)  — ,  —  N.  Y.  Supp.  — ,  affd.  — 
App.  Div.  (N.  Y.)  — ,  —   N.  Y.  Supp.  — . 

[18]    tJnauthorized  maintenance  of  road. 

The  construction  and  maintenance  of  a  street  railroad  by  an  individual 
or  association  of  individuals  without  legislative  authority,  constitute  a 
public  nuisance,  and  stibject  the  persons  maintaining  it,  not  only  to 
indictment,  but  also  to  private  action  in  favor  of  any  person  sustain- 
ing special  injury. —  Fanning  v.  Osborne,  102  N.  Y.  441,  7  N.  E.  305. 
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ELEVATED  EAILEOAD  CASES. 

Upon  the  question  of  interference  -with  the  easements  of  light,  air  and 
access  of  persons  owning  lands  adjoining  public  streets,  through  the 
erection  and  maintenance  of  elevated  railway  structures,  the  earliest  case 
was  Matter  of  N.  Y.  Elevated  B.  Co.,  70  jSi.  Y.  327.  In  this  case  abut- 
ting owners  appealed  from  an  order  confirming  a  report  of  commissioners 
appointed  to  determine  whether  an  elevated  railroad  should  be  con- 
structed. It  was  contended  that  the  act  authorizing  the  construction 
of  the  road  made  no  provision  for  compensation  to  abutting  owners.  The 
court  held  that  if  there  were  any  private  rights  in  the  streets,  within 
the  meaning  of  the  Constitution,  they  must  be  taken  in  pursuance  to  law 
upon  making  compensation,  but  decided  that  provision  for  compensation 
was  made  by  the  act. 

In  the  case  of  Story  v.  N.  Y.  Elevated  B.  Co.,  90  N.  Y.  122,  it  was 
sought  to  restrain  the  construction  of  an  elevated  railroad  on  the  ground 
that  the  construction  of  such  a  road  would  be  a  taking  of  the  property 
of  the  abutting  owners  without  due  process  of  law.  It  appeared  that 
the  abutting  owners  received  their  title  from  the  city  by  grants  in  which 
said  city  covenanted  that  Pront  Street,  in  which  the  railroad  was  now 
sought  to  be  constructed,  should  be  and  remain  an  open  street  forever. 

The  court  granted  the  injunction  on  the  theory  that  the  structure  to 
be  erected  would  invade  the  abutting  owners'  easements  of  light,  air  and 
access  in  the  streets,  which  were  secured  by  the  grants  from  the  city,  and, 
citing  the  N.  Y.  Elevated  B.  Co.  ease  supra,  the  court  held : 

1.  That  the  plaintiff  had  the  right  to  have  the  street  kept  open  for  the 
benefit  of  his  abutting  property. 

2.  That  this  right  constituted  an  easement  which  was  property. 

3.  That  the  structure  was  inconsistent  with  the  use  of  the  street  for 
street  purposes. 

4.  That  plaintiif's  property  was  taken  without  compensation. 

.  The  decision  was  reached  by  a  vote  of  'four  to  three,  Miller,  Earl  and 
Finch,  JJ.,  dissenting,  contending  that  no  such  property  right  existed 
in  the  easement  of  light  and  air  as  would  entitle  the  abutting  owners  to 
relief. 

In  accord  with  the  decision  in  the  Story  case  were  the  cases  of  Peyser 
V.  N.  Y.  Elevated  B.  Co.,  12  Abb.  N.  C.  (N.  Y.)  276;  Clover  v.  Manhat- 
tan B.  Co.,  66  How.  Pr.  (N.  Y.)  77. 

The  doctrine  laid  down  in  the  Story  case  was  applied  in  its  broadest 
sense  in  the  case  of  LaJir  v.  Metropolitan  El.  B.  Co.,  104  N.  Y.  268,  10 
N.  E.  528,  in  which  the  court  applied  the  rule  there  stated  to  cases  in 
which  the  property  for  the  street  was  taken  by  condemnation  proceedings 
and  there  was  no  covenant  by  the  city  that  the  street  should  be  kept  open 
for  street  purposes.  The  railway  company  was  held  liable  for  injuries 
resulting  from  smoke,  gas,  coal-dust,  ashes,  etc.,  providing  they  were  de- 
structive of  the  easements  of  light,  air  or  access. 
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This  decision  was  followed  in  Wagner  v.  Metropolitan  El.  B.  Co.,  104 
N.  T.  665,  10  N.  E.  5^5 ;  Drucker  v.  Manhattan  El  B.  Co.,  106  N.  Y. 
157,  12  N.  E.  568;  Shepard  v.  Manhattan  B.  Co.,  Ill  N.  Y.  442,  23  N. 
E.  30;  Abendroth  v.  Manhattan  B.  Co.,  122  N.  Y.  1,  25  N.  E.  496,  11  L. 
E.  A.  634n;  and  Williams  v.  Brooklyn  El.  B.  Co.,  126  N.  Y,  96,  26  N.  E. 
1048. 

In  the  case  of  Kane  v.  N.  Y.  Elevated  B.  Co.,  125  N.  Y.  164,  26  N.  E. 
278,  11  L.  K.  A.  710n,  the  rule  of  the  Story  and  Lahr  cases  was  extended 
to  allow  recovery  by  property  owners  whose  land  adjoins  streets  which 
were  opened  during  the  Dutch  possession  of  the  colony,  even  though  under 
the  Civil  Law,  applicable  at  that  time,  no  special  easements  exist  in 
streets  in  favor  of  abutting  owners. 

Upon  the  question  of  the  elements  of  damage  for  which  recovery  might 
be  had,  it  was  held  in  American  Bank  Note  Co.  v.  N.  Y.  Elev.  Co.,  129 
N.  Y.  252,  29  N.  E.  302,  that  noise  was  an  element  of  damage,  while  in 
Sperl  V.  Metropolitan  El.  B.  Co.,  137  N.  Y.  155,  32  N.  E.  1050,  20  L.  E. 
A.  752n,  the  rule  was  laid  down  that  for  injuries  resulting  from  the  oper- 
ation as  well  as  those  resulting  from  the  maintenance  of  an  elevated 
structure,  there  could  be  recovery. 

It  was  held  in  the  case  of  Strouh  v.  Manhattan  B.  Co.,  59  N.  Y.  Super. 
505,  that  where  a  double  track  elevated  railroad  already  exists  in  a  street, 
the  company  operating  the  same  will  be  enjoined  from  constructing  an 
additional  track  until  the  easements  of  the  abutting  owners  have  been 
acquired. 

Park   Avenue  Viaduct  Cases. 

The  cases  known  generally  as  the  Park  Avenue  Viaduct  Cases  arose 
upon  similar  facts  in  each  case.  Upon  a  map  filed  with  the  city,  a  street 
one  hundred  feet  wide,  known  as  Fourth  Avenue,  was  indicated.  Prior 
to  the  opening  of  the  street  the  New  York  &  Harlem  Eailroad  Company 
obtained  the  right  to  lay  a  double  track  road  through  this  street;  the  double 
track  road  was  constructed,  partly  upon  a  viaduct,  and  in  1872,  after  the 
opening  of  the  street  by  the  city,  by  an  act  of  the  legislature  the  railroad 
was  compelled  to  make  certain  changes  of  grade  and  was  allowed  to 
lay  two  additional  tracks;  in  1892  the  railroad  was  required  by  an  act 
of  that  year  to  operate  its  road  over  a  part  of  the  distance,  upon  an 
elevated  structure,  this  structure,  being  constructed  under  the  supervision 
and  control  of  the  Park  Avenue  Board,  the  railroad  having  no  control 
over  the  work,  and  merely  paying  a  portion  of  the  expense. 

In  the  case  of  Conaheer  v.  N.  Y.  C.  &  H.  B.  Co.,  156  N.  Y.  474,  51 
N.  E.  402,  the  railroad  obtained  from  the  ovyner  of  property  over  which 
the  proposed  Fourth  Avenue  was  to  pass  and  lands  adjoining  the  same, 
a  deed  of  twenty-four  feet  of  land  running  through  the  centre  of  the 
said  street  upon  which  to  construct  a  railroad,  but  for  no  other  purposes, 
with  the  right  to  slope  its  embankments  or  excavations  not  to  exceed  a 
total  width  of  one  hundred  feet.    The  act  complained  of  in  this  case  was 
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the  construction  of  the  two  additional  tracks  provided  for  by  the  Act  of 
1872.  The  court  held  that  the  additional  width  of  the  viaduct  did  not 
impose  such  an  additional  burden  as  would  justify  holding  as  a  matter 
of  law  that  the  trial  court  should  have  enjoined  the  maintenance  of  the 
new  structure,  and  distinguished  this  case  from  the  elevated  railroad  cases 
on  the  ground  that  in  the  elevated  railroad  cases  there  was  no  grant  by 
the  abutting  owners  permitting  the  use  of  the  street  for  railroad  purposes. 

The  first  decisive  case  in  the  Court  of  Appeals  relative  to  the  im- 
provements made  under  the  Act  of  1892  was  the  case  of  Lewis  v.  New 
Yorh  .<&  Harlem  E.  Co.,  162  N.  Y.  203,  56  N.  E.  540.  In  this  case  the 
court  held  that  the  old  viaduct  had  remained  so  long  without  objection 
that  the  railway  had  acquired  a  prescriptive  right  to  have  the  same  stand 
forever  so  far  as  the  plaintiff  was  concerned,  and  that  she  could  claim  no 
damages  for  the  existence  of  the  old  structure  nor  for  any  new  structure 
erected  in  its  place  within  the  same  lines.  It  was  held  further  that  inas- 
much as  the  new  structure  was  built  under  the  affirmative  command  of  a 
statute  by  the  Park  Avenue  Board  and  the  railroad  neither  carried  on, 
nor  had  the  right  to  hinder  or  interfere  with  the  work,  such  road  was 
not  liable  for  damages  occasioned  by  the  viaduct  while  in  process  of  con- 
struction. The  liability  of  the  railroad  began  when  the  trestle  was  com- 
plete and  was  first  put  in  use.  The  plaintiff  was  held  entitled  to  recover 
damages  occasioned  by  that  portion  of  the  trestle  which  stood  wholly  with- 
out the  lines  of '  the  old  viaduct,  taking  into  consideration,  however,  the 
benefits  of  access  conferred  by  the  removal  of  the  old  structure. 

Similar  decisions  were  made  in  the  cases  of  Taylor  v.  N.  Y.  &  H.  B. 
Co.,  27  App.  Div.  (N.  Y.)  190,  50  N.  Y.  Supp.  697;  Welde  v.  N.  Y.  & 
H.  R.  Co.,  28  App.  Div.  (N.  Y.)  379,  51  N.  Y.  Supp.  290;  Birrell  v. 
N.  Y.  &  H.  B.  Co.,  41  App.  Div.  (N.  Y.)  506,  58  N.  Y.  Supp.  650; 
Sander  v.  N.  Y.  &  H.  R.  Co.,  58  App.  Div.  (N.  Y.)  622,  69  N.  Y.  Supp. 
155;  Larney  v.  N.  Y.  &  H.  B.  Co.,  62  App.  Div.  (N.  Y.)  311,  71  N. 
Y.  Supp.  27. 

The  Lewis  case  was  followed  by  the  case  of  Fries  v.  N.  Y.  &  H.  B. 
Co.,  169  K  Y.  270,  62  N.  E.  358,  revg.  s.  o.  27  App.  Div.  (N.  Y.)  577. 
In  this  case  the  court  allowed  the  abutting  owner  no  damages  either  for 
the  construction  or  for  the  maintenance  of  the  elevated  structure,  plac- 
ing its  decision  on  the  ground  that  the  railroad  could  not  resist  the 
improvement,  nor  could  it  refuse  to  operate  trains  on  the  viaduct  when 
completed,  without  forfeiting  its  rights  as  a  corporation.  The  court 
maintained  that  the  work  was  a  public  improvement  and  applied  the 
rule  that  where  the  property  of  an  abutting  owner  is  damaged  or  his 
easements  interfered  with  in  consequence  of  a  work  of  improvement  in 
a  street  conducted  Tinder  lawful  authority,  he  is  without  redress  even 
though  there  is  no  provision  for  compensation  made  by  the  statute  au- 
thorizing the  improvement. 

O'Brien,  J.,  who  wrote  the  prevailing  opinion  attempted  to  distinguish 
this  case  from  the  Lewis  case,  biit  Martin,  J.,  in  a  separate  opinion,  en- 
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tertained  the  view  that  the  case  as  decided  was  in  conflict  with,  and  in- 
tended as  a  limitation  upon,  the  doctrine  of  the  Lewis  case. 

The  doctrine  laid  down  in  this  last  case  was  followed  in  the  case  of 
Muhlker  v.  N.  Y.  &  H.  R.  Co.,  173  N.  Y.  549,  66  N.  E.  558,  revg.  s.  c. 
60  App.  Div.  (N.  Y.)  621,  69  N.  Y.  Supp.  910,  in  which  Parker,  J.,  said: 

"Although  at  the  time  of  the  decision  of  the  Lewis  case  we  accepted 
as  sound  the  proposition  that,  when  defendant  commenced  to  use  the 
steel  viaduct,  it  started  a  new  trespass  upon  the  rights  of  abutting 
owners  for  which  it  could  properly  be  held  liable,  subsequent  reflection 
persuaded  the  majority  of  the  court  that  this  was  error." 

The  court  held  the  statute  of  1892  constitutional,  and  distinguished  this 
case  from  the  elevated  railroad  cases  on  the  ground  that  the  improvement 
under  this  Act  was  for  the  public  benefit  and  not  for  the  exclusive  use 
of  the  railroad,  which  the  legislature  had  a  right  to  authorize,  while  in 
the  elevated  railroad  cases  the  state  merely  granted  the  right  to  a  corpora- 
tion to  make  an  additional  use  of  the  street. 

This  case,  however,  was  reversed  in  the  Supreme  Court  of  the  United 
States,  in  197  U.  S.  544,  25  Sup.  Ct.  E.  (U.  S.)  522,  where  it  was  de- 
cided that  the  Story  and  Lahr  cases  were  decisive  of  the  questions  then 
presented  and  it  was  held: 

"  That  the  permission  or  command  of  the  State  can  give  no  power 
to  invade  private  rights,  even  for  a  public  purpose,  without  payment  of 
compensation." 

The  distinctions  which  the  Court  of  Appeals  had  attempted  to  make  be- 
tween this  class  of  cases  and  the  elevated  railroad  cases  were  rejected. 
However,  the  court  based  its  decision  on  the  ground  that  when  the  plain- 
tiff acquired  his  title  to  the  abutting  property,  the  Story  and  Lahr  cases 
were  the  law  of  the  land  and  assured  him  that  his  easements  were  pro- 
tected and  could  not  be  taken  without  compensation,  and,  therefore,  he 
was  entitled  to  recover.  The  court  did  not  feel  called  upon  to  discuss  the 
power  of  courts  to  limit  or  modify  their  decisions,  but  stated  that  such 
power  could  not  be  exercised  to  take  away  rights  which  had  been  acquired 
by  (?ontract  and  had  come  under  the  protection  of  the  Federal  Con- 
stitution. 

The  case  of  Dolan  v.  N.  Y.  R.  Co.,  175  N.  Y.  504,  67  N.  E.  612,  revg. 
s.  c.  74  App.  Div.  (N.  Y.)  434,  77  N.  Y.  Supp.  815,  while  refusing  dam- 
ages resulting  from  the  operation  of  the  structure,  allowed  damages  for 
the  construction  and  maintenance  of  stations  directed  to  be  built  by  the 
Act  of  1892,  the  distinction  being  that  in  the  former  case  the  statute 
directed  a  great  public  improvement,  while  in  the  latter  case  the  state 
merely  required  the  railroad  to  provide  suitable  and  proper  facilities,  to 
enable  patrons  to  enter  and  alight  from  their  trains.  Followed  in  Mc- 
Carthy V.  N.  Y.  &  H.  R.  Co.,  175  N.  Y.  504,  67  N.  E.  1085,  revg.  s.  o. 
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74  App.  Div.  (N.  Y.)  629,  77  N.  Y.  Supp.  1132;  Pape  v.  N.  Y.  &  H.  B. 
Co.,  175  N.  Y.  367,  67  N.  E.  1086,  revg.  s.  c.  74  App.  Div.  (N.  Y.)  175, 
77  N.  Y.  Supp.  725;  Eetcham  v.  N.  Y.  &  H.  B.  Co.,  177  N.  Y.  247,  69 
N.  E.  533,  revg.  s.  c.  76  App.  Div.  (N.  Y.)  619,  79  N.  Y.  Supp.  1135. 

In  order  to  make  provision  for  the  damages  caused  by  the  erection  of 
the  structure,  L.  1901,  ch.  729,  -was  passed  which  authorized  payment  by 
the  State  of  claims  for  damages  arising  out  of  the  improvement,  so  far  as 
the  acts  and  operations  were  performed  by  or  under  the  direction  of  the 
Park  Avenue  Board. 

This  Act  was  construed  in  Sander  v.  State,  182  N.  Y.  400,  75  N.  E. 
234,  in  which  it  was  held  that  the  State  was  liable  only  up  to  the  time  the 
railroad  company  began  to  run  its  trains.  The  court  recognized,  in  this 
case,  the  reversal  of  the  Muhlher  case,  and  stated  that  both  that  case  and 
the  Fries  case  had  ceased  to  be  authority,  and  in  the  case  of  Foster  v. 
N.  Y.  C.  &  H.  B.  B.  Co.,  118  App.  Div.  143,  103  N.  Y.  Supp.  531,  the 
court  followed  the  Lewis  ease. 

In  the  case  of  Sauer  v.  City  of  New  York,  180  N.  Y.  27,  72  N.  E. 
579,  70  L.  E.  A.  717;  affd.  206  U.  S.  536,  27  Sup.  Ct.  E.  (U.  S.)  686,  it 
appeared  that  an  elevated  viaduct  had  been  erected  for  street  purposes, 
and  it  was  held  that  while  abutting  owners  have  easements  of  light  and 
air  as  against  the  erection  of  an  elevated  roadway  by  or  for  a  private 
corporation  for  its  exclusive  purposes,  they  have  no  such  easements  as 
against  the  erection  and  maintenance  of  any  structure  which  may  be 
erected  upon  the  street  to  subserve  the  public  use. 

Where  a  railroad  has,  as  against  an  owner  of  property  adjoining  a  high- 
way, a  merely  prescriptive  right  in  the  street,  it  cannot  change  its  tracks 
from  the  surface  to  an  elevated  structure  without  compensating  such  land 
owner  for  the  additional  interference  with  the  easements  of  light,  air 
and  access. —  Leffman  v.  L.  I.  B.  Co.,  120  App.  Div.  528. 

The  measure  of  damage  for  interference  with  the  easements  of  an 
abutting  owner  is  the  amount  of  difference  between  the  actual  market 
value  of  the  property  and  what  it  would  have  been  worth  had  there  been 
no  interference  with  the  easements. —  Bohm  v.  Metropolitan  Elevated  B. 
Co.,  129  N.  Y.  576,  29  N.  E.  802,  14  L.  E.  A.  344. 

In  estimating  the  value  of  an  easement  of  light,  air  or  access,  it  is  im- 
possible to  consider  it  as  a  piece  of  property  separate  from  the  land  to 
which  it  is  appurtenant,  and  the  right  to  compensation  is  measured  by 
the  damages  which  the  abutting  property  sustains  in  consequence  of  the 
loss  of  the  easement,  taking  into  consideration  the  advantages  derived 
from  the  existence  of  the  structure. —  Newman  v.  Metropolitan  El.  B.  Co.. 
118  N.  Y.  618,  23  IST.  E.  901,  7  L.  E.  A.  289n. 

The  interference  with  the  easements  of  light,  air  and  access  is  a  contin- 
uing wrong.  A  lapse  of  six  years  after  the  first  interference,  bars  an  ac- 
tion founded  upon  such  act,  but  new  causes  of  action,  founded  upon  the 
continuing  act,  arise,  which  are  enforcible  at  any  time  within  six  years 
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thereafter. —  Galway  v.  Metropolitan  El.  R.  Co.,  128  N.  T.  132,  28  N.  E. 
479,  13  L.  R.  A.  Y88. 

A  taxpayer  of  a  city  has  no  standing  to  bring  a  suit  to  restrain  the 
erection  of  an  elevated  railroad  structure  in  a  street  where  he  does  not 
claim  to  be  the  owner  of  property  abutting  on  that  street. —  Gallagher  v. 
Keating,  40  App.  Div.  (N.  Y.)  81,  57  N.  Y.  Supp.  632,  1123. 

Upon  the  erection  of  an  elevated  railroad  in  a  public  highway  in  front 
of  leased  property,  there  is  a  trespass  upon  the  interest  of  the  landlord 
in  the  street  affecting  his  reversion,  and  a  trespass  upon  the  tenant's  in- 
terest in  the  street  which  affects  his  right  to  the  use  and  occupation  of 
the  premises,  giving  to  each  a  separate  and  distinct  cause  of  action  against 
the  trespasser. —  Burhe  v.  Manhattan  B.  Co.,  120  App.  Div.  (N.  Y.)  684. 

On  the  question  of  title  by  prescription,  the  two  latest  cases  are  Hind- 
ley  V.  Manahattan  B.  Co.,  185  N.  Y.  335,  78  N.  E.  276,  revg.  s.  c.  103 
App.  Div.  (N.  Y.)  504,  93  N.  Y.  Supp.  53;  and  Scallon  v.  Manhattan 
B.  Co.,  185  N.  Y.  359,  78  N.  E.  284,  revg.  s.  c.  112  App.  Div.  (N.  Y.) 
262,  98  K  Y.  Supp.  272. 


§  54.  Transfer  of  franchises  or  stocks;  '^[consent  of 
commission  required;  holding  companies].— No  fran- 
chise nor  any  right  to  or  under  any  franchise,  to  own  or  operate  a 
railroad  or  street  railroad  shall  be  assigned,  transferred  or  leased, 
nor  shall  any  contract  or  agreement  with  reference  to  or  affecting 
any  such  franchise  or  right  be  valid  or  of  any  force  or  effect  what- 
soever, unless  the  assignment,  transfer,  lease,  contract  or  agreement 
shall  have  been  approved  by  the  proper  commission.  The  permission 
and  approval  of  the  commission,  to  the  exercise  of  a  franchise  under 
section  fifty-three,  or  to  the  assignment,  transfer  or  lease  of  a 
franchise  under  this  section  shall  not  be  construed  to  revive  or 
validate  any  lapsed  or  invalid  franchise,  or  to  enlarge  or  add  to  the 
powers  and  privileges  contained  in  the  grant  of  any  franchise,  or 
to  waive  any  forfeiture. 

No  railroad  corporation,  or  street  railroad  corporation,  domestic 
or  foreign,  shall  hereafter  purchase  or  acquire,  take  or  hold,  any 
part  of  the  capital  stock  of  any  railroad  corporation  or  street  rail- 
road corporation  or  other  common  carrier  organized  or  existing 
under  or  by  virtue  of  the  laws  of  this  state,  unless  authorized  so  to 
do  by  the  commission  empowered  by  this  act  to  give  such  consent; 
and  save  where  stock  shall  be  transferred  or  held  for  the  purpose  of 
collateral  security  only  with  the  consent  of  the  commission  em- 
powered by  this  act  to  give  such  consent,  no  stock  corporation  of  any 
description,  domestic  or  foreign,  other  than  a  railroad  corporation 


♦Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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or  street  railroad  corporation,  shall  purchase  or  acquire,  take  or 
hold,  more  than  ten  per  centum  of  "the  total  capital  stock  issued  by 
any  railroad  corporation  or  street  railroad  corporation  or  other 
common  carrier  organized  or  existing  under  or  by  vitue*  of  the  laws 
of  this  state.  Nothing  herein  contained  shall  be  construed  to  pre- 
vent the  holding  of  stock  heretofore  lawfully  acquired.  Every  con- 
tract, assignment,  transfer  or  agreement  for  transfer  of  any  stock 
by  or  through  any  person  or  corporation  to  any  corporation,  in 
violation  of  any  provision  of  this  act,  shall  be  void  and  of  no  effect, 
and  no  such  transfer  or  assignment  shall  be  made  upon  the  books  of 
any  such  railroad  corporation  or  street  railroad  corporation,  or  shall 
be  recognized  as  effective  for  any  purpose.  The  power  conferred  by 
this  section  to  approve  or  disapprove  a  transaction  relating  to  fran- 
chises, rights  or  stock  of  any  railroad  corporation  or  street  railroad 
corporation,  or  other  common  carrier,  shall  be  exercised  by  the  com- 
mission which  is  authorized  by  this  act  to  approve  the  issue  of 
stock  by  such  railroad  corporation  or  street  railroad  corporation. 


Provisions  of  the  New  York  Railroad  Law  relative  to  the  consolida- 
tion, lease,  sale  and  reorganization  of  corporations, —  see  N.  Y. 
E.  E.  L.,  §§  70-84. 

Provisions  of  New  Yorh  Rapid  Transit  Act  relative  to  the  transfer 
of  stock,  and  to  increases  or  reductions  in  the  capital  stock  of 
corporations, —  see  N.  Y.  Eap.  Tr.  Act,  §§  19,  20,  post.  Ap- 
pendix A. 

Jurisdiction  of  Commissions  to  approve  the  issue  of  stocks,  honds,  etc., 
hy  railroad  corporations, —  see  post,  §  55. 

Approval  hy  Commission  of  transfer  of  franchises  hy  gas  and  electrical 
corporations. —  see  post,  §   70. 

General  power  of  the  state  to  regulate  property  devoted  to  public 
use, —  see  ai.te,  §  1,  notes  [l]-[22]. 

Franchises  as  property, —  see  ante,  §  1,  note  [8]. 

Effect  of  reservation  of  power  to  'amend  charters  on  power  to  regu- 
late franchises, —  see  ante,  §  1,  note  [12]. 

Exemptions  from  puhlic  control, —  see  ante,  §  1,  notes  [16]-[21]. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 

Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 

Effect  of  vacancies  on  power  of  commission, —  see  ante,  §  4,  note  [5]. 

Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 

Distinction  between  franchises  to  be  a  corporation  and  franchises  to 
operate  a  railroad, —  see  post,  §  55,  note  [2]. 


*  So  in  original. 
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[  1  ]    Wbat  constitntes  "  control." 

A  railroad  company  contracted  to  haul  the  cars  of  the  Pullman  Co. 
on  its  own  lines  and  "  on  all  roads  which  it  now  controls  or  may 
hereafter  control,  by  ownership,  lease,  or  otherwise."  Said  railroad 
company  afterward  acquired  and  became  the  owner  of  a  majority  of 
the  stock  of  another  company. —  Held,  that  in  view  of  the  fact  that 
the  latter  company  still  maintained  its  separate  corporate  organization 
and  operated  its  own  road,  it  was  not  controlled  by  the*  former  within 
the  meaning  of  the  contract. —  Pullman  Car  Co.  v.  Mo.  Pac.  R.  Co., 
115  U.  S.  587,  6  Sup.  Ct.  K.  (U.  S.)  194. 

Ownership  of  a  majority  of  the  stock  of  one  street  railroad  by  an- 
other does  not  constitute  "  control "  thereof,  under  N.  Y.  R.  E.  L., 
§  101.—  Senior  v.  N.  Y.  City  R.  Co.,  Ill  App.  Div.  39,  97  N.  T.  Supp, 
645;  afifd  187  N.  T.  559,  80  N.  E.  1120. 

[2]    "Consolidation"  and  "merger." 

Distinction  between  consolidation  and  merger  of  railroad  companies. 

—  Lee  V.  Atlantic  C.  L.  R.  Co.,  150  Fed.  775. 

[3]    Pnblic  control  and  validity  of  statntei. 

Whether  corporations  shall  remain  separate  or  be  permitted  to  con- 
solidate is  a  matter  of  state  regulation  and  provision. —  Motile,  J.  &  K. 
C.  R.  R.  Co.  V.  Mississippi,  210  U.  S.  187,  28  Sup.  Ct.  R.  (U.  S.)  650. 

Section  201  of  the  Kentucky  constitution,  forbidding  consolidation 
of  stock,  franchises,  or  property,  of  public  utility  corporations,  the 
pooling  of  earnings,  or  the  purchasing,  leasing  or  other  control  of  a 
competing  line,  upheld  as  within  the  police  power  of  the  state. —  Louis- 
ville &  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup.  Ct.  R.  (TJ.  S.) 
714,  afig.  s.  c.  97  Ky.  675,  17  Ky.  L.  R.  427,  31  S.  W.  476. 

A  legislative  declaration  tuat  upon  publication  of  notice  a  negotiable 
security  shall  no  longer  be  transferable,  is  not  due  process  of  law. — 
People  V.  Otis,  90  N.  Y.  48. 

In  the  absence  of  congressional  action  on  the  subject,  the  states  may 
regulate  the  consolidation  of  interstate  railway  corporations. —  Board- 
man  V.  L.  S.  &  M.  S.  R.  Co.,  84  N.  Y.  157. 

An  act  authorizing  railroad  corporations  of  this  state  to  subscribe 
to  the  capital  stock  of  the  Great  Western  Railroad  of  Canada  is  valid. 

—  White  V.  Syracuse  &  U.  R.  Co.,  14  Barb.  (N.  Y.)  559. 

[4]    Power  to  lease  or  consolidate  and  validity  of  leases  or  con- 
solidations. 

Power  of  railroads  to  acquire  and  dispose  of  grants,  franchises,  privi- 
leges and  property, — see  N.  Y.  R.  R.  L.,  §  18,  subd.  3. 
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Effect  of  provision  of  charter  giving  right  to  connect  or  unite  with 
other  lines, —  see  ante,  §  35,  note  [15]. 

Plan  of  consolidation  invalid  hecoMse  of  over-capitalization, —  see 
post,  §  55,  note  [4]. 

As  to  lawfulness  of  holding  companies  for  ownership  of  stock  of 
parallel  or  competing  roads,  see  Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  24  Sup.  Ct.  E.  (U.  S.)  436. 

The  charter  of  a  railroad  and  various  Kentucky  statutes  con- 
sidered, and  held  not  to  authorize  the  purchase  or  lease  of  a  competing 
road,  transfer  of  stock,  or  joinder  of  franchises. —  Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup.  Ct.  E.  (U.  S.)  714,  affg.  s.  c. 
97  Ky.  675,  17  Ky.  L.  E.  427,  31  S.  W.  476. 

If,  from  reasons  of  public  policy,  a  legislature  declares  that  a  rail- 
way company  shall  not  become  the  purchaser  of  a  parallel  or  competing 
line,  the  purchase  is  not  the  less  unlawful  because  the  parties  let  it 
take  the  form  of  a  judicial  sale. —  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  16  Sup.  Ct.  E.  (U.  S.)  714,  affg.  s.  c.  97  Ky.  676,  17 
Ky.  L.  E.  427,  31  S.  W.  476. 

The  right  of  railways  to  consolidate,  lease  or  purchase  competing  lines, 
etc.,  discussed,  with  the  holding  that  where  by  its  charter,  the  railway 
is  given  general  power  to  consolidate  with,  purchase,  lease  or  acquire 
the  stock  of  other  roads,  which  has  remained  unexecuted,  it  is  within 
the  authority  of  the  legislature  to  declare,  by  subsequent  acts,  that  this 
power  shall  not  extend  to  the  purchase,  lease  or  consolidation  with 
parallel  or  competing  lines. —  Pearsall  v.  Gt^  Northern  R.  Co.,  161  TJ. 
S.  646,  16  Sup.  Ct.  E.  (U.  S.)  705. 

The  power  of  corporations  of  one  state  to  constitute  themselves  a 
consolidated  corporation  under  the  statute  of  another  state  and  thus 
avail  themselves  of  the  rights  given  thereby,  is  as  completely  dependent 
on  the  will  of  the  latter  state  as  is  the  power  of  corporations  of  its 
own  creation  to  consolidate  under  its  laws. —  Ashley  v.  Ryan,  153  TJ.  S. 
436,  14  Sup.  Ct.  E.  (U.  S.)  865,  affg.  s.  c.  49  Oh.  St.  504,  31  N.  E.  721. 

Unless  specially  authorized  by  its  charter,  or  aided  by  some  other 
legislative  action,  a  railroad  company  can  not,  by  lease  or  any  other 
contract  turn  over  to  another  company,  for  a  long  x)eriod  of  time,  its 
road  and  aE  its  appurtenances,  the  use  of  its  franchises,  and  the  exer- 
cise of  its  powers,  nor  can  any  other  railroad  company,  without  similar 
authority,  make  a  contract  to  receive  and  operate  such  road,  franchises 
and  proi)erty  of  the  first  corporation,  and  such  a  contract  is  not  among 
the  ordinary  powers  of  a  railroad  corporation  and  is  not  to  be  pre^ 
sumed  from  the  usual  grant  of  powers  in  a  railroad  charter — Pennsyl- 
vania R.  Co.  v.  St.  Louis,  A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct. 
E.  (IJ.  S.)  1094. 

A  contract  by  which  a  carrier  renders  itself  incapable  of  performing 
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its  duties  to  the  public,  or  attempts  to  absolve  itself  from  its  obliga- 
tion without  the  consent  of  the  state,  is  forbidden  by  public  policy, 
and  void. —  Thomas  v.  West  Jersey  B.  Co.,  101  IT.  S.  71. 

The  courts  will  not  permit  a  railroad  to  evade  its  public  responsi- 
bilities by  a  transfer  of  franchises  or  properties  or  any  device,  dis- 
guise or  artifice. —  Yorh  .&  Md.  L.  B.  Co.  v.  Winans,  17  How.  (U.  S.) 
30. 

The  organization  of  a  holding  corporation  and  the  acquisition  by  it 
of  a  large  part  of  the  capital  stock  of  all  the  corporations  operating  rapid 
transit  or  street  railway  systems  in  a  city,  issuing  its  own  securities  in 
payment  therefor  is  a  combination  for  the  creation  of  a  monopoly  within 
the  meaning  of  the  N  Y.  Stock  Corporations  Law,  §  7. —  Burrows  v. 
Interborough-MetropoUtan  Co.,  156  Fed.  389. 

The  rule  that  a  public  service  corporation  cannot,  without  the  assent 
of  the  legislature,  transfer  its  franchise  and  property  to  another,  and 
thus  disenable  itself  to  perform  its  duties  to  the  public,  does  not  apply 
when  the  transfer  is  to  the  public. —  City  of  Indianapolis  v.  Consumers' 
Gas.  T.  Co.,  144  Fed.  640. 

The  provisions  of  a  statute  authorizing  a  corporation  to  consolidate 
its  capital  stock  and  property  with  any  street  railway  corporation  there- 
after incorporated,  authorize  a  consolidation  of  street  railroad  corpora- 
tions which  have  not  yet  obtained  the  necessary  consents  to  the  build- 
ing of  the  roads  located  by  them,  where  they  both  possess  capital  stock 
and  assets.— J5o^mer  v.  Eaffen,  161  N.  Y.  390,  55  N.  E.  1047,  affg. 
s.  c.  35  App.  Div.  (N.  Y.)  381,  54  N.  Y.  Supp.  1030,  22  Misc.  (N.  Y.) 
565,  50  N".  Y.  Supp.  857. 

One  street  surface  railroad  may,  under  the  New  York  statute  con- 
tract with  another,  permitting  the  latter  to  use  its  tracks,  etc.,  without 
the  consent  of  abutting  property-owners. —  IngersoU  v.  Nassau  Elect.  R. 
Co.,  157  N.  Y.  453,  52  N.  E.  545,  43  L.  E.  A.  236,  affg.  s.  c.  89  Hun 
(N.  Y.),  213,  34  N.  Y.  Supp.  1044. 

Substantial  consolidations,  or  forms  of  merger  or  common  control, 
which  avoid  and  disregard  the  statutory  permissions  and  restraints, 
will  be  pronounced  unlawful. —  People  v.  North  Biver  Sugar  Bef.  Co., 
121  N.  Y.  582,  24  N.  E.  834,  9  L.  E.  A.  33n. 

A  corporation  formed  under  the  general  railroad  act  has  no  authority, 
without  legislative  consent,  to  lease  its  road,  or  otherwise  absolve  itself 
from  its  obligation  to  perform  the  public  functions  for  which  it  was 
incorporated.— Abiort  v.  Johnstown,  G.  &  K.  H.  B.  Co.,  80  N.  Y.  27, 
distinguishing  Norton  v.  Wiswall,  26  Barb.  (N.  Y.)  618. 

The  right  given  by  L.  1839,  ch.  218,  to  a  railroad  corporation  or- 
ganized under  that  act  to  lease  its  road  is  a  vested  right  which  could 
not  thereafter  be  taken  or  impaired,  either  by  legislative  enactment  or 
constitutional   change,  except  in  the  proper  exercise  of  the  right  of 
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eminent  domain  and  of  the  police  power. —  Boddy  v.  BrooTclyn  C.  &  N. 

B.  Co.,  32  App.  Div.  (N.  Y.)  311,  52  N.  Y.  Supp.  1025. 

Since  the  laws  of  this  state  now  permit  a  railroad  corporation  to 
lease  itself  to  another  corporation,  the  court  will  not  consider  any 
reasons  which  public  policy  may  suggest  against  such  lease. —  O'Connor 
v.  L.  I.  Tr.  Co.,  15  Misc.  (N.  Y.)  501,  37  N.  Y.  Supp.  953. 

While  it  is  generally  true  that  a  quasi-public  corporation  can  not, 
by  contract,  relieve  itself  from  its  duties  to  the  public  or  its  obliga- 
tions to  operate  its  franchise  for  the  public  benefit,  L.  1839,  ch.  218, 
authorizes  a  railroad  to  contract  with  another  for  the  use  of  its  road. 
—  Prospect  Park  &  C.  I.  B.  Co.  v.  BrooMyn,  B.  &  W.  E.  B.  Co.,  84 
Hun  (N.  Y.),  516,  32  N.  Y.  Supp.  857;  Woodruff  v.  Erie  B.  Co.,  93 
N.  Y.  616. 

It  is  the  policy  of  this  state  to  promote  and  to  some  extent  even  com- 
pel, agreements  for  some  joint  operation  of  roads  which  have  been 
connected  or  united.  Such  agreements  must  necessarily  infer,  to  some 
extent,  restrictions  on  the  broad  powers  and  discretion  as  to  the  con- 
struction and  operation  of  its  road  conferred  by  statute  upon  a  rail- 
road company.  Such  agreements  are  valid  unless  the  effect  of  the 
restrictions    prescribed  is   injurious  to  the  public. — -Prospect  Parh   & 

C.  I.  B.  Co.  V.  Brooklyn,  B.  &  W.  E.  B.  Co.,  84  Hun  (N.  Y.),  516,  32 
N.  Y.  Supp.  857. 

A  railroad  corporation  apparently  has  no  power  to  lease  its  road, 
even  with  the  full  assent  of  its  stockholders,  in  the  absence  of  an 
enabling  statute. —  Marie  v.  Garrison,  13  Abb.  N.  C.  (N.  Y.)  210. 

A  license  to  a  street  railway  company  to  operate  its  lines  over  city 
streets  is  not  broad  enough  to  permit  such  company  to  grant  to  an  in- 
terurban  electric  railwaj'  the  right  to  operate  within  the  city  over  its 
tracks.—  City  of  Aurora  v.  Elgin  Traction  Co.,  227  111.  485,  81  IST.  E.  544. 

A  corporation  cannot  avoid  its  duty  to  give  transfers  from  one  line 
to  a  connecting  line  by  conveying  to  another  corporation  a  dry  legal 
title  to  one  of  the  lines  and  it  is  equally  impossible  to  do  so  by  leav- 
ing a  dry  legal  title  in  the  hands  of  the  corporation  from  which  it 
purchased  the  connecting  line. — -  Chicago  U.  Traction  Co.  V.  City  of 
Chicago,  199  111.  579,  65  N.  E.  470. 

Railroads  cannot  contract  not  to  perform  their  public  duties,  nor 
by  contract,  lease  or  consolidation  put  themselves  in  a  position  where 
they  cannot  perform  their  duties. —  Peoria  &  B.  I.  B.  Co.  v.  Coal  Val- 
ley M.  Co.,  68  111.  489. 

A  corporation  cannot  lease  or  dispose  of  any  franchise  needful  in 
the  performance  of  its  obligations  to  the  state,  without  legislative  con- 
sent.—  Block  v.  Delaware  &  B.  Canal  Co.,  24  N.  J.  Eq.  455. 
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A  statute  giving  power  to  corporations  organized  thereunder  to 
"  acquire  and  convey,  at  pleasure,  all  such  real  and  personal  estate  as 
may  be  necessary  and  convenient  to  carry  into  effect  the  objects  of  the 
incorporation "  does  not  authorize  a  railroad  corporation  to  alienate 
its  franchises. —  Coe  v.  Columbus,  P.  &  1.  B.  Co.,  10  Oh.  St.  372. 

The  franchises  and  corporate  rights  of  a  railroad  corporation  are  not 
alienable  without  express  authority  of  law. —  Coe  v.  Columbus,  P.  &  I. 
R.  Co.,  10  Oh.  St  372. 

One  railroad  cannot  lease  to  another,  or  to  private  persons,  without 
the  consent  of  Parliament. —  Bemen\.Rufford,  6  Eng.  L.  &  Eq.  106; 
Great  Northern  R.  Co.  v.  Eastern  C.  R.  Co.,  12  Eng.  L.  &  Eq.  224; 
Winch  V.  B.  L.  &  C.  J.  R.  Co.,  13  Eng.  L.  &  Eq.  506. 

[5]    Po-nrers,  duties  and  obligations  as  affected  by  lease. 

Orders   of   Commission   binding    on  successors   of   companies, —  see 
ante,  §  23,  note  [3]. 

As  to  effect  of  consolidation  upon  existing  obligations. —  Pullman  Car 
Co.  V.  Mo.  Pac.  R.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  E.  (U.  S.)  194. 

A  corporation  having  no  authority  under  its  own  charter  to  acquire 
and  exercise  the  rights,  powers,  and  franchises  of  another  corporation, 
or  to  carry  on  the  business  of  such  other  corporation,  does  not  succeed 
to  such  rights,  powers  and  franchises  by  purchasing  the  property  of  the 
other  company,  though  it  be  the  whole  of  such  property  employed  by 
that  company  in  carrying  on  the  business  it  was  chartered  to  engage 
m.—  Southern  B.  Co.  v.  Mitchell,  139  Ala.  629,  37  So.  85. 

Generally,  where  one  railroad  company  leases  its  property  to  another, 
the  lessee  must  conform  to  the  requirements  of  the  charter  of  the 
lessor  in  operating  the  road,  but  this  can  only  be  true  where  the  lessee 
company,  in  operating  the  road  in  accordance  with  the  charter  of  the 
lessor,  is  not  violating  its  own  charter. —  Chicago  U.  Traction  Co,  v. 
City  of  Chicago,  199  HI.  484,  65  N.  E.  451,  59  L.  E.  A.  631. 

When  one  company  leases  its  roads  to  another,  the  lessee  must,  in 
operating  it,  be  governed  by  the  charter  of  the  lessor. —  People  v.  St.  L. 
A.  &  T.  H.  R.  Co.,  176  111.  512,  52  N.  E.  292,  35  L.  E.  A.  656. 

Public  duties  owed  by  a  consolidating  railroad  must  be  fulfilled  by 
the  consolidated  railroad. —  Peoria  &  R.  I.  R.  Co.  v.  Coal  Valley  M. 
Co.,  68  111.  489. 

Where  a  railroad  owes  a  duty  to  the  public  it  cannot  escape  its  per- 
formance by  leasing  it  or  placing  it  in  the  control  of  others. —  Bode- 
ford,  R.  I.  &  St.  L.  R.  R.  Co.  v.  Heflin,  65  111.  366. 

That  a  railway  corporation  leases  its  road  does  not  relieve  it  from 
its  obligations  to  shippers  and  the  public,  especially  where  its  charter 
does  not  authorize  a  lease. —  Ohio  &  M.  R.  Co.  v.  Dunbar,  20  111.  623. 
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A  railroad  corporation  can  not  avoid  its  obligations  to  the  public 
as  a  chartered  railway  company  by  turning  over  the  operation  of  its 
road  to  another  railroad. —  Harhert  v.  Atlanta  &  C.  A.  L.  B.  Co.,  74 
S.  C.  13,  53  S.  E.  1001. 

[6]    Regulative   po-wer  as   affected  by   consolidation. 

Transferability  of  exemption  from  public  control, —  see  ante,  §  1,  note 
[20]. 

Effect  of  reorganization  or  consolidation  upon  exemption  from  public 
control, —  see  ante,  §  1,  note  [21]. 

Leasing  of  road  as  affecting  public  control, —  see  ante,  §  2,  note  [14]. 

Power  of  state  to  control  domestic  corporation  which  has  consoli- 
dated with  foreign  corporation, —  see  ante,  §  25,  note  [10]. 

As  to  effect  of  consolidation  of  railroads  upon  the  power  of  the  state 
to  regulate  them.—  St.  Louis  &  8.  F.  R.  Co.  v.  Gill,  156  U.  S.  649,  15 
Sup.  Ct.  E.  (U.  S.)  484,  affg.  s.  c.  54  Ark.  101,  15  S.  W.  18,  11  L.  E. 
A.  452n,  and  54  Ark.  116,  15  S.  W.  22. 

In  the  absence  of  express  statutory  direction,  or  of  an  equivalent 
implication  by  necessary  construction,  provisions  in  restriction  of  the 
right  of  the  state  to  regulate  the  affairs  of  its  corporation,  do  not  pass 
to  new  corporations,  succeeding  by  consolidation  or  by  purchase  under 
foreclosure,  to  the  property  and  ordinary  franchises  of  the  first  grantee. 
—  Norfolk  &  W.  B.  Go.  V.  Pendleton,  156  U.  S.  66Y,  15  Sup.  Ct.  E. 
(U.  S.)  413,  affg.  s.  0.  86  Va.  1004,  11  S.  E.  1062,  and  88  Va.  350,  13 
S.  E.  709. 

A  state,  in  permitting  a  foreign  corporation  to  become  one  of  the 
constituent  elements  of  a  consolidated  corporation  organized  under  its 
laws,  may  impose  such  conditions  as  it  deems  proper,  and  the  accept- 
ance of  the  franchise  implies  a  submission  to  the  conditions  without 
which  the  franchise  could  not  have  been  obtained. —  Ashley  v.  Ryan, 
153  U.  S.  436,  14  Sup.  Ct.  E.  (U.  S.)  865,  affg.  s.  c.  49  Oh.  St.  504,  31 
N.  E.  721. 

[7]    Status    of    company    oiraing    entire    capital    stock    of    otlier 
company. 

A  railroad  company  is  not  doing  business  in  a  state,  within  the 
meaning  of  the  statute  as  to  service  of  process,  etc.,  simply  because 
another  railroad  company,  of  which  it  owns  practically  the  entire 
capital  stock,  is  doing  business  therein. —  Peterson  \.  Ch.  B.  I.  &  P.  B. 
Co.,  205  U.  S.  364,  27  Sup.  Ct.  E.  (U.  S.)  513. 

[8]    Pover  of  directors  and  stockholders  to  make  lease. 

A  lease  of  one  railroad  corporation  to  another,  of  its  road,  property, 
and  franchise  may  be  made  by  its  board  of  directors,  and  the  consent 
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or  ratification  of  the  stockholders  is  not  essential  to  its  validity. — 
Beveridge  v.  N.  Y.  El.  B.  Co.,  112  N.  Y.  1,  19  N.  E.  489,  2.  L.  E. 
A.  648. 

Acts  making  organic  or  fundamental  changes  in  the  character  of  the 
business  of  a  corporation,  such  as  the  leasing  of  the  property,  cannot 
be  done  either  by  the  directors  alone,  or  by  the  shareholders  alone. — 
Metropolitan  El.  R.  Co.  y.  Manhattan  R.  Co.,  14  Abb.  N.  C.  (N.  Y.) 
103,  11  Daly  (N.  Y.),  373. 

[9]    What  inolnded  in  lease. 

The  lease  of  a  railroad  necessarily  includes  the  use  of  the  franchise 
of  the  company  owning  it. —  People  ex  rel.  Manhattan  R.  Co.  v.  Barker, 
152  N.  Y.  417,  46  N.  E.  875,  revg.  s.  c.  6  App.  Div.  (N.  Y.)  356,  39 
N.  Y.  Supp.  682. 

[10]    Interests  of  stockholders. 

A  state  may  provide  for  the  condemnation  of  minority  shares  of 
stock  in  a  railroad  where  the  majority  of  the  shares  are  held  by  another 
railroad  corporation,  if  public  interest  demands  and  the  improvement 
of  the  through  facilities  afforded  by  the  latter  corporation  may  be  a 
public  use.—  Offield  v.  N.  Y.  N.  H.  &  H.  R.  Co.,  203  TJ.  S.  372,  27 
Sup.  Ct.  E.  (U.  S.)  72. 

If  the  charter  of  a  railway  corporation  does  not  authorize  it  to 
transfer  its  franchise  and  property  to  another  corporation,  the  legis- 
lature, by  sanctioning  such  transfer,  cannot  do  more  than  waive  the 
right  of  the  state  to  object  thereto.  It  could  not  impair  the  rights  of 
the  stockholders  as  between  themselves,  or  as  between  themselves  and  ■''he 
corporation. —  City  of  Knoxville  v.  Knoxville  &  0.  R.  Co.,  22  Fed.  758. 

If  a  proposed  merger  of  two  banking  corporations  is  so  unconscion- 
able that  it  cannot  be  ratified  against  the  objections  of  a  minority 
stockholder,  equity  will  enjoin  the  proposed  merger,  on  the  applica- 
tion of  such  stockholder. —  Colby  v.  Equitable  Trust  Co.,  55  Misc.  (N. 
Y.)  355. 

A  sale  and  transfer  by  the  directors  of  a  corporation,  of  its  entire 
business  and  all  its  property  except  its  real  estate,  is  void  as  against 
non-consenting  stockholders. —  Abbott  v.  American  Hard  Rubber  Co., 
20  How.  Pr.  (N.  Y.)  199,  33  Barb.  (N.  Y.)  578. 

A  majority  of  the  members  of  a  corporation  cannot  constitutionally 
be  authorized  to  divest  the  interest  of  a  dissenting  stockholder,  by  a 
transfer  of  the  whole  of  its  property  to  another  company,  to  be  paid 
for  in  the  shares  of  such  other  company,  without  first  giving  security 
for  the  interests  of  such  dissenting  stockholder. —  Louman  v.  Lebanon 
y.  B.  Co.,  30  Pa.  42. 
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[11]    Actions  to  restrain  ox  set  aside  nnauthorized  agreements. 

Where,  after  transferring  railway  stock  to  a  corporation  in  return 
for  its  shares,  a  person  becomes  a  director  of  the  purchasing  corpora- 
tion and  participates  in  acts  consistent  only  with  the  absolute  owner- 
ship by  it  of  the  stock  transferred  to  it,  and  does  so  after  an  action 
has  been  brought  to  declare  the  transaction  unlawful,  his  right  to 
rescind  and  compel  restitution  of  his  original  stock  is  lost  by  acqui- 
escence, if  he  ever  had  such  right. —  Harriman  v.  Northern  Securities 
Co.,  197  IJ.  S.  244,  25  Sup.  Ct.  E.  (U.  S.)  493. 

Where  a  stockholder  of  a  holding  corporation  owning  all  the  stock 
of  certain  street  railway  companies  sues  the  former  for  relief  against 
its  unauthorized  action  in  leasing  the  property  of  the  street  railway 
companies  and  otherwise  depriving  such  stockholder  of  his  right  to 
share  ratably  with  the  other  stockholders  in  the  net  earnings  of  the 
street  railway  companies  in  question,  such  suit  does  not  concern  the 
internal  management  of  the  street  railway  companies,  which  therefore 
are  not  necessary  parties,  but  such  suit  may'be  brought  in  any  court 
having  jurisdiction  over  the  defendant  and  need  not  be  brought  in 
the  state  in  which  defendant  was  incorporated. —  Saber  v.  United  Trac- 
tion &  Elect.  Co.,  156  Fed.  79. 

Where  the  objection  to  the  acts  of  a  corporation  is  that  they  are 
ultra  vires  without  being  either  mala  prohiiita  or  mala  in  se,  a  stock- 
holder cannot  maintain  an  action  in  his  own  behalf  based  on  such 
objection  where  he  himself,  with  knowledge  of  the  character  of  the 
acts,  iias  acquired  and  accepted  pecuniary  benefits  thereunder. —  Worm- 
ser  v.  Metropolitan  St.  R.  Co.,  184  N.  Y.  83,  affg.  s.  c.  98  App.  Div. 
(N.  T.)  29,  90  N.  Y.  Supp.  714. 

Where  the  action  of  the  majority  of  the  stockholders  is  within  the 
corporate  powers  but  is  plainly  a  fraud  upon,  or  in  other  words,  is 
really  oppressive  to  the  minority  shareholders,  and  the  directors  or 
trustees  have  acted  with  and  formed  part  of  the  majority,  an  action 
may  be  sustained  by  one  of  the  minority  shareholders  suing  in  his 
own  behalf  and  in  that  of  all  others  coming  in,  to  enjoin  the  action 
contemplated,  and  in  such  action  the  corporation  should  be  made  a 
party  defendant.—  Oamhle  v.  Queens  Go.  W.  Co.,  123  N.  Y.  91,  25  N.  E. 
201,  9  L.  R.  A.  527. 

Where  directors  have  no  authority  to  enter  into  agreements  without 
the  consent  of  stockholders,  no  expression  of  dissent  by  the  stockholders 
is  necessary  before  action  is  brought  to  set  aside  such  agreement,  be- 
cause they  are  void  unless  ratified. —  Metropolitan  El.  B.  Co.  v.  Man- 
hattan B.  Co.,  14  Abb.  N.  C.  (N.  Y.)  103,  11  Daly  (N.  Y.),  373. 

Where  directors  act  without  authority  in  making  agreements  and 
leases,  the  corporation  may  repudiate  the  acts  so  done,  because  the 
stockholders  not  only  may  claim,  but  must  claim  their  rights  by  and 
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through  the  corporat'on,  unless  the  corporation  refuses  to  assert  such 
rights.  Therefore  -^here  an  action  is  brought  in  the  name  of  the 
corporation  and  not  in  the  name  of  a  stockholder  to  set  aside  a  fraud- 
ulent agreement  entered  into  by  directors,  it  is  not  a  sufficient  objec- 
tion to  urge  that  the  corporation  itself  is  a  party  to  the  fraud. — 
Metropolitan  EL  B.  Co.  v.  Manhattan  R.  Co.,  14  Abb.  N.  C.  (N.  Y.) 
103,  11  Daly  (N.  T.),  373. 

[12]    Common  directorate. 

Where  the  two  corporations  which  it  is  proposed  to  merge  have  nine 
directors  in  common,  and  both  are  dominated  by  the  same  stockholder, 
it  is  the  duty  of  a  court  of  equity  to  scrutinize  with  vigilant  care  a 
contract  between  the  corporations,  especially  when  the  contract  has  the 
effect  of  extinguishing  the  corporate  life  of  one  of  the  contracting 
parties. —  Colhy  v.  Equitable  Trust  Co.,  55  Misc.   (N.  Y.)   355. 

For  discussion  of  question  whether  persons  who  are  directors  in  two 
corporations  are  disqualified  from  acting  in  respect  to  a  lease  of  the 
proi)erty  or  one  corporation  to  the  other. —  Metropolitan  El.  B.  Co.  v. 
Manhattan  B.  Co..  14  Abb.  N.  C.  (N.  Y.)  103,  11  Daly  (N.  Y.),  373. 

[13]    Acts  of  officers  or  directors  voidable. 

An  officer  of  a  corporation  cannot  make  an  agreement  with  himself 
acting  on  the  one  part  individually  and  for  his  own  benefit,  and  on 
the  other  part  in  his  fiduciary  capacity  as  an  officer  of  the  corpora- 
tion. The  acts  and  votes  of  corporate  officers  are  voidable  when  they 
are  effected  by  private  interests. —  Jacohson  v.  Brooklyn  Lurriber  Co., 
184  N.  Y.  152,  -76  N.  E.  1075. 

Every  contract  entered  into  by  a  director  with  his  corporation  may 
be  avoided  by  the  corporation  within  a  reasonable  time,  irrespective 
of  the  merits  of  the  contract  hse\i.—  Metropolitan  El.  B.  Co.  v.  Man- 
hattan B.  Co.,  14  Abb.  N.  C.  (K  Y.)  103,  11  Daly  (N.  Y.),  373. 

[14]    Non-performance  of  functions. 

Where  a  railroad  acquires  by  consolidation  two  actually  or  prac- 
tically parallel  lines  of  road,  and  can  substantially  accommodate  the 
people  of  the  state  by  operating  one  line  between  the  same  points,  and 
can  abandon  the  other  line  without  any  serious  detriment  to  any  con- 
siderable number  of  people,  it  should  not  be  compelled  to  operate  both 
lines  at  a  great  sacrifice  of  money  upon  the  fanciful  idea  that  the 
sovereignty  of  the  state  is  woimded  by  its  omission  to  operate  both 
lines.—  People  v.  Borne,  W.  &  0.  B.  Co.,  103  N.  Y.  95,  8  N.  E.  369. 

If  a  railroad  corporation  ceases  to  operate  all  or  part  of  its  line,  its 
charter  is  subject  to  forfeiture. —  People  v.  Albany  ,&  Vt.  R.  Co.,  24 
N.  Y.  261. 
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A  street  railway  operating  under  franchise,  etc.,  cannot  at  its  mere 
will  and  discretion  abandon  the  operation  of  its  lines  or  any  part  there- 
of.—Siaie  V.  Bridgeton  &  M.  Traction  Co.,  62  N.  J.  L.  592,  43  Atl. 
'TIS,  45  L.  E.  A.  837. 

A  street  railway  corporation  can  cease  to  perform  its  proper  func- 
tions only  upon  the  consent  of  the  state. —  State  v.  Spokane  St.  B. 
Co.,  19  Wash.  518,  53  Pac.  719,  41  L.  E.  A.  515. 

[15]    Wben  dissolution  is  effected. 

Where  the  stock  of  a  street  railway  corporation  is  exchanged  for 
that  of  another,  and  by  operation  of  law  the  former  is  left  without 
stock,  officers,  property  or  franchises,  it  is  dissolved  by  operation  of 
the  law  which  brings  about  this  state  of  affairs. —  Rochester  R.  Co.  v. 
Rochester,  205  U.  S.  236,  27  Sup.  Ct.  R.  (U.  S.)  469,  afFg.  s.  c.  182 
N.  T.  99,  74  N.  E.  953,  70  L.  E.  A.  773. 

A  lease  by  a  railroad  corporation  and  a  transfer  to  the  lessee  of  the 
lessor's  capital  stock  does  not  terminate  the  existence  of  the  lessor 
corporation.— il/ai^er  of  N.  Y.  El.  R.  Co.,  63  Hun  (N.  T.),  629,  17 
N.  Y.  Supp.  778 ;  affd.  on  opinion  below,  133  N.  Y.  690,  31  N.  E.  627. 

[16]    Value  of  corporate  stock. 

Good  will  is  an  element  of  the  property  of  a  corporation  which  con- 
tributes to  the  value  of  a  share  of  the  corporate  stock. —  People  ex  rel. 
U.  T.  Co.  V.  Coleman,  126  N.  Y.  433,  27  N.  E.  818,  12  L.  E.  A.  762n; 
Colby  V.  Equitalle  Trust  Co.,  55  Misc.  (N.  Y.)  355;  Lindemann  v. 
Rusk,  125  Wis.  210,  104  N.  W.  119. 

[17]    Action  to  annul  franobise. 

In  determining  whether,  under  N.  Y.  Code  Civ.  Pro.  §§  1797-9,  to 
grant  permission  to  the  attorney-general  of  the  state  to  bring  an  action 
to  annul  the  corporate  franchise  of  a  public  service  corporation  alleged 
to  have  been  formed  by  an  unlawful  merger  a  justice  of  the  New 
York  Supreme  Court,  sitting  in  Special  Term,  will  follow  a  decision 
made  by  another  justice  of  the  same  court  in  Special  Term,  rather 
than  a  decision  of  the  United  States  District  Court  for  that  district. — 
Matter  of  Interhorough-Metropolitan  Co.,  56  Misc.  (N.  Y.)  128,  fol- 
lowing Matter  of  Consolidated  Gas  Co.,  56  Misc.  (N.  Y.)  48,  declining 
to  follow  Burrows  v.  Interhorough-Metropolitan  Co.,  156  Fed.  389. 


§  55.  Approval  of  issues  of  stock,  bonds  and  otlier 
forms  of  indebtedness;  ''^  [merger;  capitalization  of 
f ranchises]  .^A  common  carrier,  railroad  corporation  or  street 
railroad  corporation  organized  or  existing,  or  hereafter  incorporated, 


*Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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under  or  by  virtue  of  the  laws  of  the  state  of  New  York,  may  issue 
stocks,  bonds,  notes  or  other  evidence  of  indebtedness  payable  at 
periods  of  more  than  twelve  months  after  the  date  thereof,  when 
necessary  for  the  acquisition  of  property,  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  or  for  the  im- 
provement or  maintenance  of  its  service  or  for  the  discharge  or 
lawful  refunding  of  its  obligations,  provided  and  not  otherwise, 
that  there  shall  have  been  secured  from  the  proper  commission  an 
order  authorizing  such  issue,  and  the  amount  thereof  and  stating 
that,  in  the  opinion  of  the  commission,  the  use  of  the  capital  to  be 
secured  by  the  issue  of  such  stock,  bonds,  notes  or  other  evidence  of 
indebtedness  is  reasonably  required  for  the  said  purposes  of  the 
corporation,  but  this  provision  shall  not  apply  to  any  lawful  issue 
of  stock,  to  the  lawful  "execution  and  delivery  of  any  mortgage  or 
to  the  lawful  issue  of  bonds  thereunder,  which  shall  have  been  duly 
approved  by  the  board  of  railroad  commissioners  before  the  time 
when  this  act  becomes  a  law.  For  the  purpose  of  enabling  it  to 
determine  whether  -it  should  issue  such  an  order,  the  commission 
shall  make  such  inquiry  or  investigation,  hold  such  hearings  and 
examine  such  witnesses,  books,  papers,  documents  or  contracts  as  it 
may  deem  of  importance  in  enabling  it  to  reach  a  determination. 
Such  common  carrier,  railroad  corporation  or  street  railroad  corpora- 
tion may  issue  notes,  for  proper  corporate  purposes  and  not  in 
violation  of  any  provision  of  this  or  any  other  act,  payable  at  periods 
of  not  more  than  twelve  months  without  such  consent,  but  no  such 
notes  shall,  in  whole  or  in  part,  directly  or  indirectly  be  refunded 
by  any  issue  of  stock  or  bonds  or  by  any  evidence  of  indebtedness 
running  for  more  than  twelve  months  without  the  consent  of  the 
proper  commission.  Provided,  however,  that  the  commission  shall 
have  no  power  to  authorize  the  capitalization  of  any  franchise  to  be 
a  corporation  or  to  authorize  the  capitalization  of  any  franchise  or 
the  right  to  own,  operate  or  enjoy  any  franchise  whatsoever  in 
excess  of  the  amount  (exclusive  of  any  tax  on  annual  charge) 
actually  paid  to  the  state  or  to  a  political  subdivision  thereof  as  the 
consideration  for  the  grant  of  such  franchise  or  right;  nor  shall  the 
capital  stock  of  a  corporation  formed  by  the  merger  or  consolidation 
of  two  or  more  other  corporations,  exceed  the  sum  of  the  capital 
stock  of  the  corporations  so  consolidated,  at  the  par  value  thereof, 
or  such  sum  and  any  additional  sum  actually  paid  in  cash ;  nor  shall 
any  contract  for  consolidation  or  lease  be  capitalized  in  the  stock  of 
any  corporation  whatever;  nor  shall  any  corporation  hereafter  issue 
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any  bonds  against  or  as  a  lien  upon  any  contract  for  consolidation 
or  merger.  Whenever  it  shall  happen  that  any  railroad  corporation 
shall  own  or  operate  its  lines  in  both  districts  it  shall,  under  this 
section,  apply  to  the  commission  of  the  second  district.  Whenever 
it  shall  happen  that  any  street  railroad  corporation  shall  own  or 
operate  its  lines  in  both  districts,  it  shall,  under  this  section,  apply 
to  the  commission  of  the  first  district.  Any  other  common  carrier 
not  operating  exclusively  in  the  first  district  shall  apply  to  the  com- 
mission of  the  second  district. 


Provisions  of  the  New  York  Railroad  Law  relative  to  the  consolida- 
tion, lease,  sale  and  reorganization  of  corporations, —  see  N.   Y. 

E.  E.  L.,  §§  70-84. 
Provisions  of   the  New   Yorh  Rapid   Transit  Act  as  to  increase  or 

reduction  of  capital  stock, —  see  N.  Y.  Eap.  Tr.  Act,  §  20,  post, 

Appendix  A. 
Issue   of  lands  to   complete  or  operate  railroads, —  see  N.  Y.  Eap. 

Tr.  Act,  §  24,  subd.  6,  post.  Appendix  A. 
Provisions  as  to  bonds  for  construction  of  rapid  transit  railroads, — 

see  N.  Y.  Eap.  Tr.  Act,  §  34,  §  34a-e,  post.  Appendix  A. 
Territorial  jurisdiction  of  Commissions  generally, —  see  ante,  §  5. 
Power  of  Commission  upon  investigations  generally, —  see  ante,  §§  19, 

20,  45,  48. 
Approval  hy   Commission  of  issues  of  stock,  honds,  etc.,  of  gas  and 

electrical  corporations,- —  see  post,  §  69. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 
Who  are  common  carriers, —  see  ante,  §  2,  notes  [2] -[7]. 
Compelling   production   of   hooks  and  papers, —  see  ante,   §   19,   notes 

[3]-[6]. 
Punishment   of  witnesses   for  contempt, —  see   ante,   §   19,  notes    [7] 

-[12]. 
Commission   not   hound   Tty   technical   rules   of  procedure, —  see   ante, 

§   20,  note   [1]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 


[1]    Legislative  control. 

General  power  of  the  state  to  regulate  property  devoted  to  public  use, 

—  see  ante,  §  1,  notes  [l]-[22]. 
Exemptions  from  puhlic  control, —  see  ante,  §  1,  notes   [16]-[21]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  Commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Whether  power   to  regulate  issuance   if  stock   can  he  delegated  to  a 

Commission, —  see  ante,  §  4,  note  [17]. 
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A  provision  of  a  state  constitution  prohibiting  the  issuing  of  stocks 
or  bonds  except  for  money  or  property  actually  received  or  labor  done 
and  forbidding  the  fictitious  increase  of  stock  or  indebtedness  is  in- 
tended to  protect  stockholders  against  spoliation  and  to  guard  the  public 
against  securities  which  are  absolutely  worthless. —  Memphis  &  L.  R.  R. 
Co.  V.  Dow,  120  U.  S.  287,  Y  Sup.  Ct.  E.  (U.  S.)  482. 

In  the  exercise  of  its  undoubted  right  to  enact  statutes  regulating  the 
increase  and  disposition  of  the  capital  stock  of  railway  corporations, 
the  legislature  may  pass  a  statute  providing  generally  for  what  purposes 
and  upon  what  terms,  conditions  and  limitations  an  increase  of  capital 
stock  may  be  made,  and  confer  upon  a  commission  the  administrative  duty 
of  supervising  any  proposed  increase  of  stock.  It  may  also  delegate  to  the 
commission  the  duty  of  finding  the  facts  in  each  particular  case,  and  au- 
thorize and  require  it,  if  it  find  the  existence  of  facts  that  bring  the 
case  within  the  statute,  to  allow  the  proposed  increase;  otherwise  to  refuse 
it.  Any  statute,  however,  which  attempts  to  authorize  the  commission  in 
its  judgment  and  discretion  to  allow  an  increase  of  the  capital  stock  of 
a  corporation  for  such  purpose  and  on  such  terms  or  conditions  as  it  may 
deem  advisable,  is  a  delegation  of  legislative  power,  and  void. —  State  v. 
Gt.  Northern  R.  Co.,  100  Minn.  445,  111  N.  W.  289. 

[2]    Distinction   between   franchises   to   be   a  corporation,   and  to 
operate   a  railroad. 

Franchises  as  property, —  see  ante,  §  1,  note  [8]. 
Franchises  of  gas  corporations, —  see  post,  §  68,  note  [5]. 

A  distinction  is  to  be  drawn  between  a  franchise  to  be  a  corporation 
and  a  franchise,  as  a  corporation,  to  operate  a  public  utility. —  Vicks- 
lurg  v.  Waterworks  Co.,  202  U.  S.  4.53,  26  Sup.  Ct.  E.  (U.  S.)  660;  Com- 
monwealth V.  Smith,  10  Allen  (Mass.),  448. 

The  plaintiff  railroad  corporation  claimed  that  it  had  received  from 
its  predecessor,  by  way  of  mortgage  and  on  foreclosure,  all  the  property 
of  the  company,  and  all  its  franchises,  including  the  franchise  of  be- 
coming and  being  a  corporation,  in  the  sense  of  acquiring  the  right  to 
organize  as  such  under  the  act  of  incorporation  as  successor  to,  and  sub- 
stitute for,  the  original  company,  precisely  as  if  the  act  had  named  them 
as  corporators  and  had  endowed  them  with  the  corporate  faculty. — 
Held,  that  the  franchise  or  right  to  be  a  corporation  is  to  be  distinguished 
from  the  franchise,  as  a  corporation,  to  operate  a  railway.  The  latter 
may  be  mortgaged  and  sold  at  foreclosure,  without  the  former,  which  can- 
not be  made  a  subject  of  sale  or  transfer,  unless  explicitly  made  so  by  a 
statute  which  also  provides  a  mode  of  transferring  it.  A  mortgage  of  the 
corporate  charter,  even  if  made  pursuant  to  a  power  conferred  by  statute, 
confers  no  right  upon  purchasers  at  a  judicial  sale  to  continue  as  the 
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same  corporation,  or  do  more  than  re-organize  pursuant  to  the  laws  exist- 
ing at  the  time  of  such  re-organization. —  Memphis  B.  Co.  v.  B.  B. 
Gomrs.,  112  U.  S.  609,  5  Sup.  Ct.  E.  (U.  S.)  299. 

The  attorney-general  of  the  State  of  New  York  brought  a  supple- 
mental action  in  the  name  of  the  people,  to  wind  up  the  affairs  of  the 
Broadway  Surface  R.  Co.,  which  had  been  dissolved  in  an  action  brought 
by  the  same  official.  The  attorney-general  claimed  that  the  dissolution 
of  the  corporation  forfeited  or  invalidated  its  franchises  to  maintain  and 
operate  a  railway  in  the  streets  of  New  York  City. —  Held,  that  the 
franchise  to  lay  tracks  and  operate  a  railway  in  public  streets  is  dis- 
tinguishable and  separable  from  the  franchise,  charter,  or  right  to  be  a 
corporation  and  maintain  a  corporate  existence.  The  latter  is  granted 
by  the  state,  while  the  former  can  be  obtained  only  from  the  local  au- 
thorities. The  effect  of  the  annulling  act  and  the  dissolution  of  the  cor- 
poration thereimder  was  only  to  terminate  the  corporate  existence  and 
franchise  to  be  a  corporation.  The  franchise  to  lay  tracks,  etc.,  in  the 
streets,  and  operate  a  railway,  together  with  the  company's  traffic  con- 
tracts, mortgages,  etc.,  survive  the  dissolution,  as  corporate  property. — 
People  V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  2  L.  R.  A.  255n,  revg.  s.  c. 
45  Hun  (N.  Y.),  519. 

The  fact  that  a  municipal  franchise  to  a  gas  corporation  to  dig  into  the 
streets  for  the  purpose  of  laying  gas  pipes  is  limited  to  a  certain  term  of 
years  in  no  way  limits  the  period  of  corporate  existence  of  the  corpora- 
tion.—  Matter  of  Qonsolidated  Gas  Co.,  56  Misc.  (N.  Y.)  49. 

[3]    Validity  of  issue  of  secnrities. 

Issue  of  stock  hy  gas  or  electrical  corporations, —  see  post,  §  69,  notes. 

The  trustees  of  mortgage  bondholders  of  a  railroad  corporation  which 
was  in  financial  difficulty  purchased  the  property  of  the  corporation 
and  the  same  was  subsequently  conveyed  to  a  newly  organized  corpo- 
ration in  consideration  of  the  issue  of  stock  and  bonds  by  the  latter. 
The  value  of  the  property  so  conveyed  did  not  equal  the  par  value  of 
the  stock  issued  and  it  was  contended  that  the  issue  of  bonds  was 
without  consideration  and  void  under  the  provisions  of  the  Illinois 
Constitution  which  prohibit  the  issuing  of  srtock  or  bonds  except  for 
money  or  property  actually  received  or  work  actually  done. —  Held,  that 
this  transaction  did  not  fall  within  the  prohibition  of  the  Constitution. 
—  Memphis  &  L.  B.  B.  Go.  v.  Dow,  120  U.  S.  287,  Y  Sup.  Ct.  R. 
(U.  S.)  482. 

Under  the  Constitution  of  Illinois,  Art.  11,  §  13,  providing  that  no 
railroad  corporation  "  shall  issue  any  stock  or  bonds,  except  for  money, 
labor  or  property  actually  received  and  applied  to  the  purposes  for  which 
such  corporation  was  organized.  All  stock  dividends,  and  other  fictitious 
increase  of  the  capital  stock  or  indebtedness  of  any  such  corporation,  shall 
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be  void  "  an  issue  of  stock  for  the  purpose  of  paying  for  the  construc- 
tion of  the  road  is  not  invalid,  even  though  the  value  of  the  work  did  not 
equal  the  par  value  of  the  stock. —  Lake  8t.  El.  R.  Co.  v.  Ziegler,  99  Fed. 
114. 

The  Public  Service  Commigsion  can  authorize  the  issue  of  bonds  by 
railroads  only  for  the  purposes  specified  in  N.  Y.  Pub.  Serv.  Com.  L., 
§  55,  and  cannot  authorize  the  issue  of  bonds  in  order  that  a  corporation 
may  reimburse  itself  for  money  which  it  has  previously  taken  from  its 
treasury  and  expended  for  some  lawful  purpose. —  Matter  of  Lehigh  & 
H.  B.  R.  Co.  Decided  by  the  N.  Y.  Public  Service  Commission  for 
the  Second  District,  May  7,  1908. 

The  N.  Y.  Public  Service  Commission  should  not  permit  a  bond  issue 
upon  which  it  is  not  fairly  reasonable  to  expect  that  the  interest  will 
be  paid  from  the  legitimate  earnings  of  the  enterprise.  Application  of 
Rochester,  Corning,  Elmira  Traction  Co.  Decided  by  the  N.  Y.  Public 
Service  Commission  for  the  Second  District,  March  30,  1908. 

In  order  to  authorize  the  issuance  of  stock,  bonds  or  other  evidences 
of  indebtedness  payable  in  more  than  twelve  months,  pursuant  to  Pub. 
Serv.  Com.  L.  §  55,  capital  must  be  secured  by  the  issue,  the  use  of  such 
capital  must  be  necessary  for  one  or  more  of  the  four  purposes  specified 
in  that  section  and  the  amount  sought  to  be  authorized  must  be  reason- 
ably required  for  such  purpose  or  purposes.  Dividends  must,  in 
obedience  to  N.  Y.  Stock  Corp.  L.,  §  23,  be  declared  only  from  surplus 
profits,  which  belong  to  the  corporation  and  not  to  the  stockholders  until 
such  time  as  the  dividend  is  declared.  By  the  declaration  of  a  dividend 
payable  at  a  future  time  no  capital  is  secured  to  the  corporation,  and 
therefore  the  issuance  of  script  dividends,  which  are  interest-bearing 
warrants  evidencing  the  right  of  stockholders  to  receive  at  a  future 
time  a  dividend  declared  at  the  time  of  the  issuance,  is  unwarranted 
and  can  not  be  authorized. —  Matter  of  the  Petition  of  the  Erie  R.  Co. 
Decided  by  the  N.  Y.  Public  Service  Commission  of  the  Second  District, 
Feb.  27,  1908. 

When  negotiable  securities  issued  by  a  corporation  without  warrant  of 
law  are  not  void. —  Peoria  &  S.  R.  Co.  v.  Thompson,  103  Dl.  187. 

[4]    Validity  of  plan  of  consolidation. 

See,  also,  ante,  §  54,  note  [4]. 

A  plan  of  consolidation  examined  and  held  to  violate  the  provisions  of 
statute  that  the  stock  of  the  consolidated  corporation  shall  not  exceed  the 
total  stock  of  the  corporations  consolidating. —  People  v.  Boston,  H.  T. 
&  W.  R.  Co.,  12  Abb.  N.  C.  (N.  Y.)  230. 

[5]    Preferred  stock. 

The  holders  of  the  "  preferred  and  guaranteed  stock  "  of  the  defendant 
corporation  were  entitled  to  preferred  and  guaranteed  dividends,  at  the 
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rate  of  10  per  cent,  per  annum,  "  before  any  dividend  was  paid  on  the 
other  stock  of  said  company." —  Held,  that  they  are  entitled  to  that  sum, 
payable  only  out  of  the  earnings  of  the  company  which  are  legally  ap- 
plicable to  the  payment  of  dividends. —  Taft  v.  H.  P.  &  F.  B.  Co.,  8 
E.  I.  310. 

When  a  railway  corporation  raises  capital  on  preference  shares,  it  is 
in  fact  borrowing  the  money,  although  the  lender  be  clothed  with  many 
of  the  privileges  of  a  shareholder. —  Crawford  v.  Northeastern  B.  Co., 
3  Jurist  N.  S.  (Eng.)  Pt.  1,  1093. 

[6]    Application   for   authority   to   issue  bonds. 

Upon  an  application  by  a  railroad  corporation,  under  Sew  York  Pub- 
lic Service  Commission  L.,  §  55,  for  authority  to  issue  bonds  secured  by 
a  mortgage,  the  terms  of  the  mortgage,  the  rate  of  interest  to  be  paid 
on  the  bonds,  and  the  price  at  which  it  has  been  arranged  they  shall  be 
sold  should  be  definitely  specified  by  the  applicant  who  should  also 
present  a  copy  of  the  mortgage  actually  intended  to  be  issued. —  Appli- 
cation of  Greenwich  &  Johnsonville  B.  Co.  Decided  by  the  New  York 
Public  Service  Commission  of  the  Second  District,  Feb.  18,  1908. 

A  railroad  corporation  made  application  to  the  New  York  Public 
Service  Commission  of  the  Second  District  for  authority  to  issue 
bonds,  secured  by  mortgage,  to  the  extent  of  $1,000,000,  bearing  not 
to  exceed  5  per  cent,  interest,  with  part  of  which  it  wag  proposed  to  retire 
its  funded  debt  of  $500,000  bearing  4  per  cent,  interest,  and  maturing 
in  about  fourteen  years  from  the  time  of  application. —  Held,  that  in 
the  absence  of  such  definite  and  approved  arrangements  to  efiect  the 
exchange  as  would  save  the  company  from  loss  in  the  transaction,  such 
an  arrangement  did  not  commend  itself  to  the  Commission. —  Appli- 
cdtion  of  Greenwich  &  Johnsonville  B.  Co.  Decided  by  the  New  York 
Public  Service  Commission  of  the  Second  District,  Feb.  18,  1908. 

[7]    Control  of  Commission  over  issues  of  stock  and    bonds. 

Upon  an  application  under  N.  Y.  Pub.  Serv.  Com.  L.,  §  55,  for  per- 
mission to  issue  bonds,  the  Commission  must  always  inquire  what  is  to 
be  done  with  the  money  to  be  secured  by  the  issue  of  the  bonds  and  must 
be  satisfied  that  it  is  reasonably  required  for  one  or  more  of  the  pur- 
poses specified  in  the  statute  and  that  it  is  to  be  used  in  the  future  for 
such  purpose  or  purposes.— If aWer  of  Lehigh  &  H.  B.  B.  Co.  Decided 
by  the  N.  Y.  Public  Service  Commission  for  the  Second  District,  May  7, 
1908. 

Upon  an  application  by  a  railroad  corporation  under  N.  Y.  Pub.  Serv. 
Com.  Law,  §  55,  to  be  allowed  to  issue  stock  and  bonds,  the  Commission 
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must  first  ascertain  the  cost  of  the  property  proposed  to  be  acquired  and 
the  facilities  proposed  to  be  constructed.  In  the  case  of  the  construc- 
tion of  a  new  railroad,  evidence  must  be  exacted  from  the  applicant 
showing  the  location  of  the  line,  cost  or  estimated  coat  of  rights  of  way, 
of  the  grading,  rails,  ties,  tracks,  laying,  ballasting,  bridges,  culverts, 
fences,  and  all  other  details  which  go  to  make  up  the  completed  road- 
way. In  the  case  of  an  electric  surface  railroad,  further  inquiry  must 
be  made  into  the  cost  of  the  power  plant,  of  all  machinery  and  fixtures 
connected  therewith,  the  transnnission  lines,  the  signal  system,  stations, 
platforms,  necessary  rolling  stock  and  other  constructions  indispensable 
to  the  operation  of  the  road,  and  in  this  inquiry  it  is  necessary  to  take 
into  consideration  unit  prices  and  quantities  of  all  the  articles  which 
enter  into  the  construction.  Besides  the  cost  of  construction,  the  Com- 
mission must  ascertain:  (1)  the  expense  of  organization,  (2)  the  incor- 
poration tax,  (3)  the  expense  of  obtaining  a  certificate  of  public  con- 
venience and  a  necessity,  (4)  the  preliminary  engineering  expenses, 
(5)  the  expense  of  procuring  the  authorization  of  issue  of  stock  and 
bonds,  (6)  the  expense  of  marketing  the  securities,  (7)  discount  upon 
the  bonds  if  they  cannot  be  sold  at  par,  (8)  interest  on  the  bond  issue 
prior  to  the  beginning  of  operations  and  during  the  period  of  construc- 
tion, (9)  the  compensation  of  ofiicers  of  the  road  during  the  construction 
period,  (10)  incidental  expenses  during  the  construction  period,  (11)  ex- 
pense of  obtaining  local  franchises  and  consents.  In  addition  there 
should  be  provided  upon  the  commencement  of  operation  a  fair  working 
capital  and  a  reasonable  amount  should  be  allowed  for  services  in  pro- 
moting the  enterprise. —  Application  of  Rochester,  Corning,  Elmira 
Traction  Co.  Decided  by  the  N.  Y.  Public  Service  Commission  for  the 
Second  District,  March  30,  1908. 

In  determining  under  N.  Y.  Pub.  Serv.  L.,  §  55,  how  the  capitalization 
of  a  street  railway  company  shall  be  divided  between  stocks  and  bonds, 
the  Commission  will  find  the  proper  amount  of  the  bond  issue  by  esti- 
mating the  probable  gross  earnings  to  accrue  from  the  operation  of  the 
road,  the  probable  operating  expenses,  the  taxes  and  the  depreciation 
charge,  and  any  excess  of  earning  above  the  aggregate  expense  will  rep- 
resent the  sum  which  is  applicable  to  the  payment  of  fixed  charges. 
Application  of  Rochester,  Corning,  Elmira  Traction  Co.  Decided  by  the 
N.  Y.  Public  Service  Commission  for  the  Second  District,  March  30, 
1908. 

An  order  of  the  N.  Y.  Public  Service  Commission  establishing  the 
capitalization  of  a  new  enterprise  should  be  sufficiently  flexible  to  allow 
of  additional  capitalization  if  properly  required  for  the  completion  of 
the  construction.  Application  of  Rochester,  Coming,  Elmira  Traction 
Co.  Decided  by  the  N.  Y.  Public  Service  Commission  for  the  Second 
District,  March  30,  1908. 
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§  56.  Forfeiture;  penalties;  *  [officers  and  agents  of 
carriers  guilty  of  misdemeanors]..— 1.  Every  common 
carrier,  railroad  corporation  and  street  railroad  corporation  and  all 
officers,  and  agents  of  any  common  carrier,  railroad  corporation  or 
street  railroad  corporation  shall  obey,  observe  and  comply  with 
every  order  made  by  the  commission,  under  authority  of  this  act,  so 
long  as  the  same  shall  be  and  remain  in  force.  Any  common  carrier, 
railroad  corporation  or  street  railroad  corporation  which  shall  violate 
any  provision  of  this  act,  or  which  fails,  omits  or  neglects  to  obey, 
observe  or  comply  with  any  order  or  any  direction  or  requirement  of 
the  commission,  shall  forfeit  to  the  people  of  the  state  of  New  York 
not  to  exceed  the  sum  of  five  thousand  dollars  for  each  and  every 
offense;  every  violation  of  any  such  order  or  direction  or  require- 
ment, or  of  this  act,  shall  be  a  separate  and  distinct  offense,  and,  in 
case  of  a  continuing  violation,  every  day's  continuance  thereof  shall 
be  and  be  deemed  to  be  a  separate  and  distinct  offense. 

2.  Every  officer  and  agent  of  any  such  common  carrier  or  corpora- 
tion who  shall  violate,  or  who  procures,  aids  or  abets  any  violation 
by  any  such  common  carrier  or  corporation  of,  any  provision  of  this 
act,  or  who  shall  fail  to  obey,  observe  and  comply  with  any  order 
of  the  commission  or  any  provision  of  an  order  of  the  commission, 
or  who  procures,  aids  or  abets  any  such  common  carrier  or  corpora- 
tion in  its  failure  to  obey,  observe  and  comply  with  any  such  order 
or  provision,  shall  be  guilty  of  a  misdemeanor. 


Provisions  of  Interstate  Commerce  Act  relative  to  forfeitures  hy  ship- 
pers,—  see  EUcin's  Act,  §  1,  post,  Appendix  B. 
Criminal  liability  of  shippers  and  carriers  under  Interstate  Commerce 

Act, —  see  Interst.  Com.  Act,  §  10,  Elkin's  Act,  §  1,  post,  Appendix 

B. 
Actions  hy  persons  aggrieved  for  loss  or  damage  caused  hy  violation  of 

provisions  of  this  act, —  see  post,  §  40. 
Forfeitures  and  penalties  for  carrier's  failure  to  file  its  annual  report 

within  the  specified  time, —  see  ante,  §  46. 
Penalties  against  other  than  common  carriers, —  see  post,  §  58. 
Actions  to  enforce  penalties  and  forfeitures, —  see  post,  §  59. 
Forfeitures  for  non-compliance  with  orders  of  Commission  as  to  gas 

and  electrical  corporations, —  see  post,   §  TS. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23] -[40]. 
What  statutes  construed  as  penal, —  see  ante,  §  1,  note  [35]. 
Construction  of  statutes  containing  penal  provisions, —  see  ante,  §  1, 

notes  [36],  [37]. 


*Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[Y]. 
Whether  statutes  imposing  ■penalties  for  excessive  charges  are  a  regu- 
lation of  interstate  commerce, —  see  ante,  §  25,  note  [14]. 
Criminal  liability  for  discriminations  in  rates, —  see  ante,  §  31,  notes 

_  [89]-[94].  _ 
Criminal  liahility  for  violations  of  §  32,— see  ante,  §  32,  note  [35]. 
Indictments  for  failure  to  charge  published  rate, —  see  ante,  §  33,  note 

[10]. 
Prosecution   for  giving  of  free  transportation, —  see   ante,   §   33,  note 

Liability  for  false   billing   or  false   weighing, —  see  ante,   §   34,  notes 

_  [8]-[10].    _ 
Criminal  liability  for  violations  of  long  and  short  haul  section, —  see 

ante,  §  36,  notes  [42]-[45]. 
Indictment  for  discrimination  by  failure  to  furnish  cars, —  see  post, 

§  37,  note  [24]. 
Civil  liability  of  railroad  for  unlawful  acts  of  its  servants, —  see  ante, 

§  40,  note  [1]. 


A  state  regulative  act  •which  fixes  a  maximum  charge  to  be  made  by 
railroads  and  imposes  enormous  penalties  and  the  possibility  of  im- 
prisonment for  any  violation  thereof,  held  to  be  unconstitutional  as 
preventing  the  railroads  or  its  servants  from  testing  in  the  courts  the 
validity  of  such  &ci.—  Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ot.  E. 
(U.  S.)  441. 

A  state  statute  provided  that  claims  for  loss  or  damage  to  property 
while  in  the  posaession  of  common  carriers  be  adjusted  and  paid  within 
forty  days  if  the  shipment  be  intrastate  or  within  ninety  days  if  inter- 
state, and  providing  a  penalty  of  $50  for  failure  to  so  adjust. —  Held, 
that  the  penalty  was  not  unreasonable  in  a  case  where  the  amount 
sought  to  be  recovered  was  $1.75. —  Seaboard  Air  L.  Co.  v.  Seegers,  207 
U.  S.  73,  28  Sup.  Ct.  R.  (U.  S.)  28,  affg.  s.  o.  73  S.  C.  71,  52  S.  E,  797, 

A  federal  statute,  imposing  a  liability  to  a  penalty  upon  "  any  com- 
pany, owner  or  custodian "  of  animals  who  should  keep  horses  in  cars 
more  than  28  hours  without  unloading,  does  not  refer  to  the  receiver  of 
a  railroad,  who  is  merely  the  court's  officer  and  appointed  to  execute  its 
orders.—  U.  S.  v.  Harris,  177  U.  S.  305,  20  Sup.  Ct.  R.  (U.  S.)  609,  affg. 
s.  c.  S5  Fed.  533,  78  Fed.  290. 

Section  14  of  the  act  creating  the  Texas  Railroad  Commission  pro- 
vided penalties  of  not  more  than  $5,000  nor  less  than  $100  for  each  dis- 
obedience to  the  orders  of  the  Commission  as  to  rates.  The  constitutional- 
ity of  the  provision  discussed  but  not  passed  upon. —  Beagan  v.  Farmers' 
Loan  &  T.  Co.,  154  U.  S.  362,  14  Sup.  Ct.  R.  (U.  S.)  1047. 
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The  power  of  the  state  to  impose  fines  and  penalties  for  a  violation  of 
its  statutory  requirements  is  coeval  vcith  government;  and  the  mode  in 
which  they  shall  be  enforced,  whether  at  the  suit  of  a  private  party,  or 
at  the  suit  of  the  public,  and  what  disposition  shall  be  made  of  the  amounts 
collected,  are  merely  matters  of  legislative  discretion. —  Missouri  Pac. 
B.  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  E.  (U.  S.)  110,  afig.  s.  c. 
82  Mo.  221. 

Where  an  agent  of  a  railroad  is  prosecuted  under  the  Interstate  Com- 
merce Act,  for  an  unlawful  act,  it  is  not  necessary  to  allege  or  prove  that 
the  particular  unlawful  act  cnmiplained  of  was  done  under  authority  con- 
ferred by  his  principal,  or  by  its  direction,  but  it  is  sufficient  to  show  that 
the  accused  was  in  fact  an  agent  of  a  railroad  subject  to  the  provisions 
of  the  act,  and  that  the  wrong  was  committed  under  color  of  his  office  or 
agency.—  U.  S.  v.  Tozer,  37  Fed.  635,  2  L.  E.  A.  444n. 

Where  an  ordinance  required  a  street  railway  to  run  its  cars  every  20 
minutes  between  12  m.  and  6  a.  m.,  the  act  of  a  company  which  owned 
lines  on  parallel  avenues  in  running  cars  on  only  one  of  them  in  compli- 
ance with  the  statute,  is  not  a  sufficient  compliance  as  to  both  lines. — 
Mayor  v.  Dry  Dock,  E.  B.  &  B.  B.  Co.,  133  N.  Y.  104,  30  N.  E.  563. 

A  corporation  may  be  held  responsible  for  actual  corporate  conduct, 
even  though  it  does  not  amount  to  formal  corporate  action. —  People  v. 
North  Biver  Sugar  Bef.  Co.,  121  N.  Y.  582,  24  N.  E.  584,  9  L.  E.  A.  33n. 

The  general  railroad  act  of  1850,  §  39,  provided  that  locomotives  should 
ring  their  bells  or  blow  their  whistles  before  crossing  a  highway  and 
provided  a  penalty  for  every  neglect  of  the  provisions  of  the  section. — 
Eeld,  that  the  penalty  was  incurred  every  time  a  public  highway  was 
crossed  by  a  locomotive  without  ringing  the  bell  or  blowing  the  whistle. — 
People  v.  N.  Y.  C.  B.  Co.,  13  N.  Y.  78,  affg.  s.  c.  25  Barb.  199. 

A  statute  of  Illinois  which  provides  that  if  any  railroad  corporation 
shall  charge  more  than  a  fair  and  reasonable  rate  it  shall  be  deemed 
guilty  of  extortion,  ii  not  void  for  uncertainty,  where  by  a  further  section 
there  is  provision  for  the  malting  by  a  board  of  commissioners  of  a  sched- 
ule of  reasonable  maximum  rates  for  each  of  the  railroads  in  the  state, 
thus  furnishing  a  uniform  rule  for  the  guidance  of  the  railroads. — 
Chicago,  B.  &  Q.  B.  Co.  v.  Jones,  149  111.  361,  37  TST.  E.  247,  24  L.  E.  A. 
141. 

Penalties  for  violation  of  the  charges  and  rates  fixed  by  the  Board  of 
Eailroad  Commissioners  of  Iowa  held  not  excessive. —  Burlington,  C.  B. 
&  N.  Co.  v.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12  L.  E.  A.  436n. 

A  statute  of  Kentucky  which  provides  that  if  a  railroad  shall  charge 
more  than  a  "  just  and  reasonable  toll  or  compensation  "  for  transporta- 
tion, it  shall  be  guilty  of  extortion,  and  fixes  a  penalty  therefor,  is  void 
for  uncertainty,  as  it  fixes  no  standard  by  which  rates  may  be  considered. 
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reasonable  or  unreasonable,  and  leaves  the  criminality  of  the  carrier's  act 
in  each  case  to  be  determined  from  the  jury's  view  of  the  reasonableness 
of  the  rate  charged. —  Louisville  &  N.  B.  Co.  v.  Commonwealth,  99  Ky. 
132,  18  Ky.  L.  E.  42,  35  S.  W.  129,  33  L.  E.  A.  209n. 

The  legislature  may  compel  common  carriers  to  discharge  the  duties 
and  obligation  they  owe  to  the  public,  etc.,  by  reasonable  statutory  regu- 
lations, and  compel  due  observance  of  those  by  fines  and  penalties. — 
McQowan  v.  Wilmington  &  W.  R.  Co.,  95  N.  C.  417. 


§  57.  Summary  proceedings  ^^^  [to  enforce  orders  of 
commissions] .—  Whenever  either  commission  shall  be  of  opinion 
that  a  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration subject  to  its  supervision  is  failing  or  omitting  or  about  to 
fail  or  omit  to  do  anything  required  of  it  by  law  or  by  order  of  the 
commission,  or  is  doing  anything  or  about  to  do  anything  or  per- 
mitting anything  or  about  to  permit  anything  to  be  done,  contrary 
to  or  in  violation  of  law  or  of  any  order  of  the  commission,  it  shall 
direct  counsel  to  the  commission  to  commence  an  action  or  proceed- 
ing in  the  supreme  court  of  the  state  of  New  York  in  the  name  of 
the  commission  for  the  purpose  of  having  such  violations  or  threat- 
ened violations  stopped  and  prevented  either  by  mandamus  or  in- 
junction. Counsel  to  the  commission  shall  thereupon  begin  such 
action  or  proceeding  by  a  petition  to  the  supreme  court  alleging  the 
violation  complained  of  and  praying  for  appropriate  relief  by  way 
of  mandamus  or  injunction.  It  shall  thereupon  be  the  duty  of  the 
court  to  specify  the  time,  not  exceeding  twenty  days  after  service 
of  a  copy  of  the  petition,  within  which  the  common  carrier,  railroad 
corporation  or  street  railroad  corporation  complained  of  must  answer 
the  petition.  In  case  of  default  in  answer  or  after  answer,  the 
court  shall  immediately  inquire  into  the  facts  and  circumstances  in 
such  manner  as  the  court  shall  direct  without  other  or  formal 
pleadings,  and  without  respect  to  any  technical  requirement.  Such 
other  persons  or  corporations  as  the  court  shall  deem  necessary  or 
proper  to  join  as  parties  in  order  to  make  its  order,  judgment  or 
writs  effective,  may  be  joined  as  parties  upon  application  of  counsel 
to  the  commission.  The  final  judgment  in  any  such  action  or  pro- 
ceeding shall  either  dismiss  the  action  or  proceeding  or  direct  that  a 
writ  of  mandamus  or  an  injunction  or  both  issue  as  prayed  for  in 
the  petition  or  in  such  modified  or  other  form  as  the  court  may 
determine  will  afford  the  appropriate  relief. 


♦Words  in  brackets  not  a  part  of  section  lieading  as  enacted. — Ed. 
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Court  proceedings  to  compel  ohservance  of  interstate  tariffs  or  to  re- 
quire discontinuance  of  discriminations  in  interstate  traffic, —  see 
Elkins  Act,  §  3,  post.  Appendix  B. 

Proceedings  to  enforce  orders  of  Interstate  Commerce  Commission, — 
see  Interst.  Com.  Act,  §§  12,  20,  post.  Appendix  B. 

Proceedings  hy  former  Board  of  Railroad  Commissioners  to  enforce 
decisions, —  see  IST.  Y.  E.  E.  L.,  §  162. 

Duty  of  counsel  to  the  Commission  as  to  instituting  proceedings, —  see 
ante,  §  12. 

Duty  of  counsel  to  Commission  to  represent  and  appear  for  it  in  all 
proceedings  under  this  Act, —  see  ante,  §  12. 

Proceedings  instituted  hy  Commission  shall  he  preferred  on  court 
calendars, —  see  ante,  §  21. 

Limitation  of  grounds  upon  which  courts  may  interfere  with  the  en- 
forcement of  orders  of  the  Commission, —  see  ante,  §  23. 

Procedure  of  Commission  in  making  orders, —  see  ante,  §  48. 

Summary  proceedings  for  enforcement  of  the  orders  of  Commission  as 
to  gas  and  electrical  corporations  and  municipalities, —  see  post, 
§  74. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 

Who  are  common  carriers, —  see  ante,  §  2,  notes  [2]-[7]. 


II]    Judicial  Enforcement  of  Orders  —  In  general. 

The  United  States  Supreme  Court  disapproves  a  method  of  procedure 
on  the  part  of  railroad  companies  as  would  lead  them  to  -withhold  the 
larger  part  of  their  evidence  from  the  Commission,  and  then  first  adduce 
it  in  the  Circuit  Court.  The  Commission  is  an  administrative  board, 
and  the  courts  are  only  to  be  resorted  to  when  the  Commission  prefers  to 
enforce  the  provisions  of  the  statute  by  a  direct  proceeding  in  the  court, 
or  when  the  orders  of  the  Commission  have  been  disregarded. —  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  V.  Interst.  Com.  Commission,  162  U.  S.  184, 
16  Sup.  Ct.  E.  (U.  S.)  YOO. 

Under  the  amendment  to  Interst.  Com.  Act,  §  12,  requiring  the  Com- 
mission to  enforce  the  provisions  of  the  Act  and  making  it  the  duty  of 
any  district  attorney  to  whom  the  Commission  might  apply  to  institute 
and  prosecute  all  necessary  proceedings  for  the  enforcement  of  the  Act, 
a  proceeding  may  be  brought  by  a  district  attorney  at  the  request  of  the 
Commission,  to  enjoin  discriminatory  action  on  the  part  of  a  railroad, 
without  an  investigation  and  order  by  the  Commission. —  TJ.  S.  v.  Mo. 
Pac.  R.  Co.,  65  Fed.  903. 

The  Minnesota  Act  of  1887  provided  that  when  the  rates  are  fixed  by 
the  state  commission,  if  the  company  do  not  comply  within  ten  days,  pro- 
ceedings by  mandamus  can  be  instituted  by  the  commission  to  compel 
the  company  to  comply  with  provisions  as  to  posting,  etc.,  of  the  sched- 
ules; if  the  commission  does  not  institute  such  proceedings,  the  company 
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may  appeal  to  the  district  court  of  the  state. —  Keld,  that  this  is  due  pro- 
cess of  law.—  Chicago,  M.  &  St.  P.  B.  Co.  v.  Becker,  32  Fed.  849. 

The  act  creating  the  N.  T.  Board  of  Railroad  Commissioners  gave 
neither  it  nor  the  courts  any  power  to  enforce  its  determinations. — 
People  V.  N.  Y.  L.  E.  &  W.  R.  Co.,  104  N.  Y.  58,  9  N.  E.  856,  revg.  s.  c. 
40  Hun  CN.  T.),  570. 

In  acting  upon  decisions  of  the  state  railroad  commission  the  function 
of  the  courts  is  purely  judicial,  not  administrative. —  Morgan's  L.  &  T. 
R.  &  as.  Co.  V.  R.  R.  Commission,  109  La.  247,  33  So.  214. 

When  the  commission  makes  an  order  against  a  carrier  but  institutes 
no  proceeding  to  enforce  it,  the  carrier  is  not  authorized  to  take  an  appeal 
from  the  findings  of  the  commission  to  the  district  court. —  Railway 
Transfer  Co.  v.  Railroad  &  Warehouse  Commission,  39  Minn.  231,  39 
N.  W.  150. 

A  statute  authorizing  the  state  railroad  commission  to  apply  to  the 
courts  for  enforcement  of  its  orders  does  not  confer  new  jurisdiction  on 
the  courts,  but  authorizes  resort  to  them  within  their  established  juris- 
diction.—  Mississippi  R.  R.  Commission  v.  Gulf  &  S.  I.  R.  Co.,  78  Miss. 
750,  29  So.  789. 

The  North  Carolina  Eailroad  Commission  is  an  administrative  body, 
and  its  orders  and  decisions  are  merely  the  basis  of  judicial  action  to  en- 
force them  or  furnish  their  violation. —  Pate  v.  Wilmington  &  W.  B.  Co., 
122  K  C.  877,  29  S.  E.  334. 

[2]    WTio   may   sue. 

The  Interstate  Commerce  Commission  is  a  body  corporate,  with  legal 
capacity  to  be  a  party  plaintiff  or  defendant  in  the  federal  courts. — 
Texas  &  P.  R.  Co.  v.  Inters.  Com.  Commission,  162  XT.  S.  197,  16  Sup. 
Ct.  E.  (U.  S.)  666. 

Proceedings  by  the  state  board  of  railroad  commissioners  to  enforoi^ 
its  orders  should  be  brought  in  the  name  of  the  state. —  Smith  v.  Ch.  M. 
&  St.  P.  R.  Co.,  86  Iowa,  202,  53  N.  W.  128. 

Where  the  state  has  empowered  a  city  council  to  fix  the  maximum 
prices  of  gas,  the  council  has  fixed  a  maximum,  and  a  federal  court  has 
enjoined  the  company  from  charging  or  the  city  from  enforcing  such 
rates,  the  state  may  nevertheless  assert  the  validity  of  the  limitation,  and 
sue  to  enforce  it. —  State  ex  rel.  Atty.-Gen.  v.  Cincinnati  Gas  L.  &  C. 
Co.,  18  Oh.  St.  262. 

[3]    Necessary  defendants. 

Ordinarily,  when  an  action  is  brought  to  enforce  an  order  requiring 
a  railroad  to  desist  from  carrying  traific  under  certain  joint  rates,  all 
parties  to  such  a  rate  agreement  should  be  made  parties  in  the  action. — 
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Interst.  Com.  Commission  v.  Tex.  &  P.  R.  Co.,  57  Fed.  948,  affg.  s.  c. 
52  Fed.  18Y;  revd.  on  other  grounds,  162  U.  S.  197,  16  Sup.  Ct.  K.  (TJ.  S.) 
666. 

[4]    Form  of  enforceable  orders. 

Where  a  carrier  has  violated  the  provisions  of  the  Interstate  Commerce 
Act  in  a  particular  manner,  in  reference  to  a  single  commodity,  the  court 
may  perpetually  enjoin  it  from  further  violations  of  that  Act  by  the 
means  employed  and  as  to  that  commodity,  but  should  not  enjoin  the 
carrier  in  general  terms  not  to  violate  the  Act  in  any  particular. —  New 
Yorh,  N.  H.  &  H.  R.  Go.  v.  Interst  Com.  Commission,  200  U.  S.  361,  26 
Sup.  Ct.  E.  (U.  S.)  2Y2. 

An  order  of  the  Interstate  Commerce  Commission  which  is  a  mere 
general  statement  of  the  duty  of  the  carrier  as  defined  by  the  law,  is  too 
indefinite  to  be  the  subject  for  a  court  decree  to  enforce  it. —  Farmers' 
Loan  &  T.  Co.  v.  No.  Pac.  R.  Co.,  83  Fed.  249. 

When  mandamus  is  brought  to  enforce  an  order  of  the  railroad  com- 
missioners of  Florida,  such  order  should  appear  on  its  face  to  be  within 
the  power  and  authority  of  such  commissioners  to  make. —  State  v. 
Atlantic  C.  L.  R.  Co.,  51  Fla.  578,  40  So.  875. 

Where  the  alternative  writ  charges  a  general  and  complete  violation  of 
the  commission's  orders  as  to  rates,  etc.,  specific  violations  need  not  be 
alleged.—  State  v.  Atlantic  C.  L.  R.  Co.,  48  Fla.  114,  37  So.  652. 

[5]    ^—Preliminary  injunctions. 

Interst.  Com.  Act,  §  16,  providing  that  in  proceedings  to  enforce  an 
order  of  the  commission  an  appeal  shall  not  operate  to  stay  or  supersede 
the  order  of  the  court  appealed  from,  is  merely  declaratory  of  the  general 
equity  practice  as  it  existed  at  the  time  the  Interstate  Commerce  Act 
was  passed,  and  will  not  be  construed  as  excluding  interstate  commerce 
cases  from  the  operation  of  Equity  Rule  93,  and  so  as  affecting  the 
right  of  the  court,  under  that  rule,  to  grant  a  stay  pending  appeal,  in 
its  discretion. —  Interst.  Com.  Commission  v.  So.  Pac.  R.  Co.,  137  Fed. 
606;  revd.  on  other  grounds,  200  U.  S.  536. 

In  a  proceeding  to  enforce  an  order  by  the  Interstate  Commerce  Com- 
mission forbidding  the  charging  of  an  excessive  rate,  an  order  giving  the 
railroad  the  right  to  charge  the  present  rates  pending  the  proceeding, 
but  requiring  an  account  to  be  kept  with  every  shipper,  and  the  payment 
into  court  of  the  excess,  the  same  to  be  disposed  of  after  the  hearing,  is 
in  effect  the  granting  of  a  rule  nisi,  which  should  not  be  granted  unless 
there  is  a  strong  showing  of  right  in  favor  of  the  complainant  which 
would  authorize  the  granting  of  a  preliminary  injunction,  and,  on  the 
other  hand,  sufficient  showing  of  probable  injury  to  the  defendants  to 
authorize  an  alternative  order. —  Interst.  Com.  Commission  v.  C.  N.  0. 
&  T.  P.  R.  Co.,  64  Fed.  981. 
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Where  the  Interstate  Commerce  Commission  has  made  an  order  that  a 
railroad  cease  charging  certain  rates,  held  to  be  unjust  and  unreasonable, 
a  preliminary  injunction  will  not  be  granted,  compelling  the  railroad  to 
obey  the  order  of  the  Commission,  where  the  answer  denies  that  the  rates 
are  unjust  and  unreasonable. —  Shinkle  Co.  v.  L.  &  N.  B.  Co.,  62  Fed. 
690. 

Where,  in  a  proceeding  to  enforce  an  order  of  the  Interstate  Commerce 
Commission,  the  answer  of  the  defendant  denies  the  averments  of  the 
petition  and  alleges  that  the  findings  of  fact  by  the  Commission  were 
erroneous,  a  preliminary  injunction  will  not  be  granted  to  restrain  the 
violation  of  the  order. —  Interst.  Com.  Commission  v.  Lehigh  V.  B.  Co., 
49  Fed.  177. 

[6]    'What  evidence  may  be  considered. 

A  report  of  a  railroad  commission  to  the  governor  may  undoubtedly 
be  used  against  it  in  an  application  made  at  its  instance  to  secure  com- 
pliance with  one  of  its  orders. —  Seaboard  Air  L.  B.  Co.  v.  Florida,  203 
U.  S.  261,  27  Sup.  Ct.  R.  (U.  S.)  109,  affg.  s.  c.  48  Fla.  129,  37  So.  314, 
48  Fla.  150,  37  So.  658. 

Mere  arguments,  opinions,  etc.,  of  the  Interstate  Commerce  Commis- 
sion are  inadmissible  in  evidence,  under  Interst.  Com.  Act,  §  16,  in  sub- 
sequent proceedings  to  enforce  the  order.  The  findings  of  fact  should 
be  so  arranged  in  the  report  that  they  could  be  offered  in  evidence  un- 
accompanied by  extraneous  embarrassing  or  incompetent  matter  calcu- 
lated to  comprise  or  mislead. —  Western,  N.  Y.  &  P.  B.  Co.  v.  Pa.  Bef. 
Co.,  137  Fed.  343. 

In  a  proceeding  to  enforce  an  order  of  the  Interstate  Commerce  Com- 
mission, the  findings  of  fact  in  the  report  of  the  commission  must  control 
the  action  of  the  court  in  the  absence  of  a  satisfactory  reply  by  the  re- 
spondents.—  Interst.  Com.  Commission  v.  L.  &  N.  B.  Co.,  118  Fed.  613. 

In  a  proceeding  to  enforce  an  order  of  the  Interstate  Commerce  Com- 
mission, it  is  not  necessary  that  a  transcript  of  the  evidence  taken  by  the 
Commission  be  filed  in  court,  but  the  evidence  so  taken  may  be  intro- 
duced and  used  in  the  proceeding  in  so  far  as  it  is  relevant  and 
competent. —  Interst.  Com.  Commission  v.  C.  N.  0.  .<&  T.  P.  B.  Co.,  64 
Fed.  981. 

A  suit  by  the  Interstate  Commerce  Commission  in  the  Circuit  Court  to 
enforce  its  order  is  an  original  proceeding,  in  which  the  court  is  not  con- 
fined to  a  re-examination  of  the  case  as  heard  and  reported  to  the  com- 
mission, but  examines  the  case  de  novo  and  may  hear  such  further  testi- 
mony as  it  desires. —  Interst.  Com,  Commission  v.  C.  N.  0.  &  T.  P.  B. 
Co.,  56  Fed.  925. 

In  a  proceeding  under  Interst.  Com.  Act,  §  16,  to  enforce  an  order  of 
the  Interstate  Commerce  Commission,  the  court  is  not  restricted  to  the 


§  57.]  SuMMAEY  Peocbedings.  603 

mere  ministerial  duty  of  enforcing  an  order  of  the  Commission,  but  the 
suit  is  an  original  and  independent  proceeding  in  which  the  court  hears 
and  determines  the  case  de  novo  and  in  enforcing  the  orders,  the  court 
does  not  exercise  a  non-judicial  power. —  Kentucky  &  I.  Bridge  Go.  v. 
L.  &  N.  K.  Co.,  37  Fed.  567,  2  L.  E.  A.  289. 

In  an  action  to  enforce  an  order  of  the  Board  of  Railroad  Commis- 
sioners of  Iowa,  the  case  in  the  district  court  must  be  heard  upon  the 
record  as  made  before  the  commissioners ;  that  is,  matters  existing  outside 
the  record  as  made  before  the  commissioners  cannot  be  pleaded  in  the 
district  court  for  the  purpose  of  showing  that  the  complaint  made  before 
the  Board  was  in  fact  well  grounded. —  State  v.  Ch.  M.  &  8t.  P.  E.  Co., 
86  Iowa,  641,  53  N.  W.  323. 

The  claim  of  the  Minnesota  commission  that  its  order  is  conclusive 
unless  appealed  from  is  without  merit.  The  defendant  may  await  the 
proceeding  by  the  commission  to  enforce  its  order,  and  on  such  proceed- 
ing, there  should  be  just  such  a  trial  as  there  would  have  been  had  the 
order  been  appealed  from,  and  the  court  will  examine  matters  of  fact  to 
ascertain  whether  there  is  any  evidence  reasonably  tending  to  support 
the  disputed  findings  of  fact,  taking  evidence  de  novo. —  State  v.  Minne- 
apolis &  St.  L.  R.  Co.,  80  Minn.  191,  83  N.  W.  60;  affd.  186  F.  S.  257, 
22  Sup.  Ct.  E.  (TJ.  S.)  900;  Steenerson  v.  Qt.  Northern  B.  Co.,  69  Minn. 
353,  72  N.  W.  713. 

[7]    Bnrden  of  proof. 

Where  the  Interstate  Commerce  Commission  has  found  that  a  certain 
reclassification  of  laundry  soap  shipped  in  less  than  carload  lots  was  un- 
reasonable and  unjust,  and  sues  to  restrain  the  carrying  out  of  such 
classification,  the  burden  is  on  the  defendant  railroad  to  show  that  the 
facts  on  which  the  Commission  based  its  action  were  not  well  founded. 
—  Interstate  Com.  Commission  v.  C.  H.  &  D.  R.  Co.,  146  Fed.  559; 
afid.  206  U.  S.  142,  27  Sup.  Ct.  E.  (IT.  S.)  648. 

On  application  to  a  court  by  a  state  Commission,  for  mandamus  to 
enforce  rates,  etc.,  the  burden  is  on  the  resisting  carrier  to  show  the  rates 
to  violate  a  constitutional  right. —  State  v.  Seaboard  Air  L.  R.  Co.,  48 
Fla.  150,  37  So.  658. 

[8]    Referring  of  intricate  q.nestions. 

In  determining  the  reasonableness  of  a  rate,  the  best  practice  is  to  send 
the  testimony  to  a  master  to  make  all  needful  computations  and  com- 
parisons beween  gross  receipts,  operating  expenses,  volume  of  traffic  and 
net  earnings,  whereby  the  probable  effect  of  a  reduction  in  rates  may  be 
calculated.— C/itca^o,  M.  &  8.  P.  R.  Co.  v.  Tomphins,  176  U.  S.  167, 
20  Sup.  Ct.  E.  (U.  S.)  336,  revg.  s.  c.  90  Fed.  363. 
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[9]    —  Power  to  revise  or  modify. 

The  Interstate  Commerce  Commission  was  not  given  power  to  fix 
rates,  either  maximum,  minimum,  or  absolute.  Hence  the  courts  will 
not  confer  that  power  indirectly  by  granting  peremptory  orders  that 
carriers  must  in  the  future  charge  the  rates  found  to  be  just  and  rea- 
sonable by  the  Commission  at  the  time  of  its  inquiry.  Whether  a  given 
rate  is  unduly  preferential  and  discriminative,  is  a  question  of  fact, 
which  the  circuit  court  has  jurisdiction  to  review,  giving  the  findings  of 
the  Commission  prima  facie  force  as  to  the  facts  and  conclusions  therein 
set  forth. —  Interst.  Com.  Commission  v.  Ala.  Mid.  R.  Co.,  168  U.  S. 
144,  18  Sup.  Ct.  E.  (U.  S.)  45,  affg?  s.  c.  Y4  Fed.  715,  69  Ped.  227. 

In  a  proceeding  in  the  U.  S.  Circuit  Court  under  Interst.  Com.  Act, 
§  16,  to  enforce  an  order  of  the  Interstate  Commerce  Commission,  the 
court  has  no  power  to  revise,  amend,  divide,  or  modify  such  order,  but 
must  enforce,  or  refuse  to  enforce,  the  same  in  its  entirety. —  Interst. 
Com.  Commission  v.  L.  8.  &  M.  S.  R.  Co.,  134  Fed.  942;  affd.  202  U.  S. 
613,  26  Sup.  Ct.  R.  (U.  S.)  766. 

The  courts  should  inquire  whether  rates  fixed  by  a  state  commission 
are  just  and  unreasonable;  but  they  may  not  revise  or  change  a  body  of 
rates,  which  is  an  administrative  or  legislative,  rather  than  a  judicial 
function. —  Trammel  v.  Dinsmore,  102  Fed.  794,  revg.  s.  c.  92  Fed.  714. 

It  has  been  suggested  that  traffic  managers  are  much  better  able  by 
reason  of  their  knowledge  and  experience  to  fix  rates  and  decide  what 
discriminations  are  justified  by  the  circumstances,  than  courts.  This  - 
cannot  be  conceded  so  far  as  it  relates  to  the  Interstate  Comnaerce  Com- 
mission, which  by  reason  of  the  experience  of  its  members  in  this  kind 
of  controversy  and  their  great  opportunity  for  full  information,  is  in  a 
sense  an  expert  tribunal,  but  it  is  true  of  the  federal  courts.  Neverthe- 
less, courts  are  continually  callrd  upon  to  review  the  work  of  experts  in 
all  branches  of  business  and  science,  and  the  intention  of  Congress  that 
they  should  revise  the  work  of  railway  traffic  managers,  whether  railway 
managers  or  traffic  commissioners,  is  too  clear  to  admit  of  dispute. — 
East  Tenn.  V.  .&  O.  R.  Co.  v.  Interst.  Com.  Commission,  99  Fed.  52, 
affg.  s.  c.  85  Fed.  107,  revg.  on  other  points,  181  TJ.  S.  1,  21  Sup.  Ct.  E. 
(U.  S.)  516. 

In  a  proceeding  in  the  Circuit  Court,  instituted  by  the  merchants  and 
shippers  of  Spokane,  under  Interst.  Com.  Act,  §  16,  to  enforce  a  decision 
and  order  of  the  Commission,  the  court  has  no  power  to  adjust  differences 
between  the  litigants  or  to  correct  abuses  complained  of  as  to  the  pohcies 
of  the  railroad.  The  court  can  only  pass  upon  the  lawfulness  of  the 
order  made  by  the  Conimission,  and  if  that  is  found  invalid,  no  relief  can 
be  granted  to  the  complainants  in  that  proceeding. —  Farmers'  Loan  &  T. 
Co.  v.  No.  Pac.  R.  Co.,  83  Fed.  249. 
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The  powers  conferred  on  the  courts  to  compel  compliance  with  a 
'  lawful  order  "  of  the  Interstate  Commerce  Commission  being  purely 
statutory,  they  are  strictly  limited  to  the  auxiliary  jurisdiction  thereby 
created,  and  the  courts  can  only  grant  or  refuse  the  Commission's 
application  for  enforcement  of  its  order.  They  have  no  power  to 
modify  or  change  it. —  Detroit,  G.  H.  &  M.  R.  Co.  v.  Intersi.  Com. 
Commission,  74  Fed.  803,  revg.  s.  c.  57  Fed.  1005;  aSd.  167  U.  S.  633, 
17  Sup.  Ct.  E.  (U.  S.)  986. 

On  an  application  of  the  Interstate  Commerce  Commission  to  the 
U.  S.  Circuit  Court  for  the  enforcement  of  an  order,  the  jurisdiction  and 
power  of  the  Court  is  only  to  approve  or  disapprove  the  order  and  to 
enforce  or  refuse  to  enforce  the  same.  It  has  no  power  to  modify  it. 
The  Court  may  go  fully  into  the  proof  taken  before  the  Commission, 
and  may  hear  any  additional  proof  offered  by  the  Commission  or  the 
carrier.  An  order  made  by  the  Commission  is  inherently  an  adminis- 
trative decree  or  mandate,  and  is  not  final  or  conclusive  in  the  sense  of 
a  Court  judgment  or  decree,  even  when  the  Circuit  Court  has  approved 
it  and  ordered  its  enforcement. —  Interst.  Com,.  Com,mission  v.  L.  &  N. 
B.  Co.,  73  Fed.  409. 

In  an  action  under  Interst.  Com.  Act,  §  16,  to  enforce  an  order  of  the 
commission,  the  court  has  no  revisory  power  over  the  order. —  Interstate 
Commerce  Commission  v.  D.  L.  &  W.  R.  Co.,  No.  1,  64  Fed.  723. 

In  an  action  under  Interst.  Com.  Act,  §  16,  to  enforce  an  order  of  the 
commission,  the  complainant  is  not  entitled  to  a  rehearing  upon  a  cer- 
tificate of  the  commission  stating  that  it  did  not  intend  to  make  the  order 
as  broad  as  its  terms  import,  as  the  court  can  not  substitute,  for  an  order 
actually  made,  one  such  as  the  commission  intended  but  failed  to  make. 
—  Interst.  Com.  Commission  v.  D.  L.  &  W.  R.  Co.,  No.  1,  64  Fed.  723. 

When  an  order  of  a  commission  cannot  be  enforced  in  its  entirety  it 
cannot  be  enforced  at  all  by  mandamus. —  State  v.  Atlantic  C.  R.  Co., 
61  Fla.  578,  40  So.  875. 

The  courts  will  not  undertake  the  making  or  revision  of  freight  oi- 
passenger  tariffs. —  Pensacola  &  A.  R.  Co.  v.  State,  25  Fla.  310,  5  So, 
833,  3  L.  E.  A.  661n. 

[10]    —Questions  irhicli  xrill  be  considered. 

The  Minnesota  legislature  established  a  Eailroad  and  Warehouse  Com^ 
mission,  and  the  supreme  court  of  the  state  interpreted  the  act  as  pro^ 
viding  that  the  rates  fixed  by  the  commission  should  be  final  and  con- 
clusive as  to  what  are  equal  and  reasonable  charges,  and  that  the  court 
cannot  inquire  into  the  reasonableness  of  such  rates.  The  railroad  com- 
pany, when  the  Commission  asked  for  mandamus  to  enforce  its  decision, 
was  denied  permission  to  put  in  testimony  as  to  the  reasonableness  of  the 
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rates. —  Held,  that  since  this  court  is  bound  by  the  construction  put  upon 
the  act  by  the  state  court,  the  act  is  in  conflict  with  the  U.  S.  Consti- 
tution, as  depriving  the  carrier  of  its  property  without  due  process  of  law 
and  denying  it  the  equal  protection  of  the  laws. — Chicago,  M.  &  St.  P. 
R.  Co.  V.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  E.  (U.  S.)  462,  702,  revg. 
s.  0.  38  Minn.  281,  37  N.  W.  782. 

When  called  upon  to  enforce  an  order  of  the  Interstate  Commerce 
Commission,  the  court  is  not  restricted  to  the  reasons  assigned  by  the 
Commission  for  its  conclusions,  but  may  act  upon  other  grounds  or 
reasons. —  Interst.  Com.  Commission  v.  So.  Pac.  Co.,  132  Fed.  829. 

In  a  suit  to  enforce  its  orders,  the  Interstate  Commerce  Commission 
represents  the  public,  and  its  right  to  relief  is  not  affected  by  the  fact 
that  the  complainants  before  it  may  themselves  have  participated  in 
unlawful  practices. —  Interst.  Com.  Commission  v.  So.  Pac.  Co.,  132  Fed. 
829. 

The  Interstate  Commerce  Commission  applied  to  the  Circuit  Court 
for  an  order,  under  Interst.  Com.  Act,  §  16,  to  enforce  a  decision  of  the 
Commission  pursuant  to  the  long  and  short  haul  section  of  the  Act.  The 
Commission  had  declined  to  hear  evidence  offered  by  the  carrier,  as  to 
'  competition  tending  to  create  dissimilarity  of  "  circumstances  and  con- 
ditions," giving  as  reasons  for  such  refusal  the  unsound  one  that  com- 
petition was  immaterial  if  it  was  between  carriers  subject  to  the  Act. — 
Held,  that  the  defendant  was  entitled  to  have  its  defense  considered  in 
the  first  instance,  at  least,  by  the  Commission,  upon  a  full  consideration 
of  all  the  circumstances  and  conditions  on  which  "  a  lawful  order  "  could 
be  found.  The  proper  course  for  this  court,  upon  such  refusal,  was  to 
dismiss  the  petition  filed  by  the  Commission  for  the  enforcement  of  its 
order,  and  remand  the  case  to  the  Commission  without  prejudice  to  the 
right  of  any  party  in  interest  to  apply  to  that  tribunal  to  proceed  to  hear 
and  determine  the  matters  in  controversy  according  to  law. —  Interst. 
Com.  Commission  v.  8.  R.  Co.,  105  Fed.  703. 

That  a  railroad  commission  has  made  an  order  and  instituted  the  pro- 
ceeding, simply  or  primarily  to  have  its  powers  defined  and  if  possible 
to  get  the  courts  to  reverse  their  former  ruling  in  a  similar  case,  is  no 
reason  why  the  courts  should  refuse  to  entertain  the  proceeding.  It  is 
enough  if  there  is  a  real  vital  controversy,  no  matter  what  motive  or 
influence  induced  it. —  Wilmington  .<&  W.  R.  Co.  v.  Board  of  R.  R. 
Comrs.,  90  Fed.  33. 

Where  the  Interstate  Commerce  Commission  has,  in  an  order,  assumed 
to  exercise  a  power  it  has  not  been  vested  with,  and  a  proceeding  is 
brought  to  enforce  such  order,  it  is  the  duty  of  the  court  to  declare  the 
same  null  and  void. —  Farmers'  Loan  &  T.  Co.  v.  No.  Pac.  R.  Co.,  83 
Fed.  249. 
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An  order  regulating  accessorial  services  by  the  carrier  is  not  a  "  lawful 
order"  which  the  courts  are  required  to  enforce  at  the  request  of  the 
Interstate  Commerce  Commission,  if  it  will  operate  to  deprive  the  carrier 
of  his  business  at  the  particular  place  in  question. —  Detroit,  G.  II.  & 
M.  R.  Co.  V.  Interst.  Com.  Commission,  74  Fed.  803,  revg.  s.  c.  57  Fed. 
1005;  affd.  167  U.  S.  633,  17  Sup.  Ct.  E.  (U.  S.)  986. 

An  order  made  by  the  Interstate  Commerce  Commission  will  not  be 
judicially  enforced,  if  it  rests  upon  an  erroneous  principle  and  is  unre- 
liable.—  Interst.  Com.  Commission  v.  Lehigh  V.  R.  Co.,  74  Fed.  784. 

The  duty  imposed  on  railroad  companies  by  the  laws  of  Iowa,  and  the 
Interstate  Commerce  Commission  Act,  of  receiving  freight  and  pas- 
sengers from  connecting  roads  is  one  which  the  federal  courts  will  en- 
force by  mandatory  injunction,  where  the  injury  from  non-performance 
is  continuing,  and  it  is  no  defense  that  there  is  a  strike  on  plaintiff's 
road  and  that  to  receive  such  freight,  etc.,  would  cause  a  strike  on  de- 
fendant's road  as  well. —  Chicago,  B.  &  Q.  B.  Co.  v.  Burl.  C.  B.  ,&  N. 
R.  Co.,  34  Fed.  481. 

Where  the  Interstate  Commerce  Commission  has  made  an  order  direct- 
ing a  certain  railroad  to  make  changes  in  the  classification  of  certain 
commodities,  it  is  no  objection  to  the  enforcement  of  such  order  that  the 
former  classification  is  in  use  by  other  railroads,  not  parties  to  the  pro- 
ceeding, and  the  changes  ordered  will  tend  to  break  up  the  harmony  in 
classification  and  rating  existing  between  these  roads  by  virtue  of  their 
acceptance  and  use  of  the  ofiicial  classification,  as  made  by  the  represent- 
atives of  such  roads. —  Page  v.  D.  L.  ,&  W.  R.  Co.,  6  Inters.  Com.  R. 
548. 

The  court  will  issue  mandamus  to  compel  a  carrier  to  perform  clearly 
defined  duties,  even  though  such  duties  be  continuing,  and  requiring  a 
degree  of  supervision  over  the  details  of  the  management  of  the  road. — 
State  V.  Tex.  &  P.  R.  Co.,  52  La.  Ann.  1850,  28  So.  284. 

Before  equity  will  grant  enforcement  of  the  statutes  against  discrimina- 
tions, etc.,  it  must  be  fully  satisfied  that  its  orders  will  not  likewise 
operate  as  discrimination. —  Chateau  v.  Union  R.  Co.,  22  Mo.  App.  286. 

[11]    ^^A-nrards  of  money  damages. 

In  an  action  by  the  Interstate  Commerce  Commission  under  Interst. 
Com.  Act,  §  16,  to  enforce  an  order  directing  certain  railroads  to  desist 
from  certain  acts  of  unlawful  discrimination  and  further  directing  such 
railroads  to  make  reparation  of  damages  to  the  persons  injured  by  the 
discrimination,  the  court,  sitting  in  equity,  has  no  jurisdiction  to  enforce 
that  part  of  the  order  requiring  payment  of  damages,  and  a  suit  at  law 
must  be  resorted  to  therefor. —  Interst.  Com.  Commission  v.  W.  N.  Y.  & 
P.  R.  Co.,  82  Fed.  192. 


608  Public  Seevice  Commissions  Law.  [§  57. 

[12]    Rule  for  doubtful  cases. 

Since  an  order  of  the  Interstate  Commerce  Comm.ission  is  not  binding 
■until  it  has  passed  the  scrutiny  of  the  courts,  and  since  there  is  no  appeal 
or  review  of  a  decision  adverse  to  the  complainant,  the  Interstate  Com- 
merce Commission  will  make  an  order  favorable  to  the  latter,  in  a 
doubtful  case. —  Miner  v.  N.  Y.  N.  H.  .£  H.  B.  Co.,  11  Inters.  Com. 
R.  422. 

[13]    Mandamus  as  a  legal  remedy  — In  general. 

Mandamus  will  lie  to  compel  a  carrier  to  operate  its  road  as  a  contin- 
uous line. —  Union  Pac.  R.  Co.  v.  Hall,  91  U.  S.  343,  affg.  s.  c.  Fed.  Cases, 
5,950. 

Mandamus  lies  to  compel  furnishing  of  "  equal  facilities." — Augusta 
8.  B.  Co.  v.  Wrightsville  &  T.  B.  Co.,  74  Fed.  522. 

Mandamus  lies  against  a  railroad  only  to  enforce  a  duty  clearly  and 
specifically  imposed.— PeopZe  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  104  N.  T. 
58,  9  N.  E.  856,  revg.  s.  c.  40  Hun  (N.  T.),  570. 

Mandamus  will  not  lie  where  the  remedy  at  law  is  clear  and  complete. 
—  People  ex  ret.  Perleins  v.  Hawkins,  46  N.  T.  9. 

Mandamus  will  lie  to  compel  a  railroad  corporation  to  operate  its  line. 
—People  V.  Albany  d  Vt.  B.  Co.,  24  N.  Y.  261,  affg.  37  Barb.  (N.  Y.) 
216,  11  Abb.  Pr.  (N.  Y.)  136,  19  How.  Pr.  (N.  Y.)  523 ;  State  v.  Spokane 
St.  B.  Co.,  19  Wash.  518,  53  Pac.  719,  41  L.  K.  A.  515. 

Although  as  a  general  rule,  mandamus  will  not  lie  where  the  party  has 
another  remedy,  it  is  not  universally  true  in  relation  to  corporations  and 
ministerial  officers.  Notwithstanding  they  may  be  liable  in  an  action  on 
the  case,  they  may  be  compelled  by  mandamus  to  exercise  their  func- 
tions according  to  law. —  McCullough  v.  Mayor  of  Brooklyn,  23  Wend. 
(N.  Y.)   458. 

To  warrant  the  issuance  of  a  peremptory  writ  of  mandamus,  the  legal 
rights  of  the  applicant  mvist  be  clear,  with  no  material  facts  in  dis- 
pute between  the  parties. —  Matter  of  McGrath,  56  Hun  (N.  Y.),  76. 

The  duty  and  function  of  a  railroad  common  carrier  is  a  public  trust, 
which  having  been  conferred  by  the  state  and  accepted  by  the  corporation, 
may  be  enforced  for  the  public  benefit. —  People  v.  N.  Y.  C.  &  H.  B.  B. 
Co.,  23  Hun  (N.  Y.),  543. 

The  fact  that  injured  individuals  may  have  private  remedies  for  the 
damages  they  have  sustained  by  neglect  of  duties  by  a  railroad,  does  not 
preclude  the  state  from  its  remedy  by  mandamus. —  People  v.  N.  Y.  C. 
&  H.  R.  B.  Co.,  28  Hun  (N.  Y.),  543. 

Mandamus  will  issue  to  compel  a  railroad  to  receive  and  transport 
freight— People  v.  N.  Y.  C.  &  H.  B.  B.  Co.,  28  Hun  (N.  Y.),  543. 
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Mandamus  will  lie  to  compel  a  carrier  to  resume  or  continue  per- 
formance of  its  public  functions  as  such. —  People  v.  N.  Y.  C.  .&  H.  K. 
E.  Co.,  28  Hun  (N.  Y.),  543;  Cumberland  T.  &  T.  Co.  v.  Morgan's  L. 
d  T.  B.  Co.,  51  La.  Ann.  29,  24  So.  803;  Godell  v.  Woodhury,  71  N.  H. 
378,  52  Atl.  855 ;  Haugen  v.  Alhina  L.  &  W.  Co.,  21  Ore.  411,  28  Pac. 
244,  14  L.  E.  A.  424. 

Mandamus  is  not  the  proper  remedy  when  a  carrier  wrongfully  refuses 
to  transport  the  goods  of  a  shipper,  unless  the  carrier  suspends  the  exer- 
cise of  its  franchises,  but  the  shipper  will  be  left  to  his  action  at  law 
for  damages  which  is  an  adequate  remedy. —  People  ex  rel.  Ohlen  v  N.  T. 
L.  E.  &  T7.  n.  Co.,  22  Hun  (N.  Y.),  533. 

Mandamus  will  not  lie  to  compel  a  carrier  to  furnish  facilities,  or  to 
charge  only  a  reasonable  rate.  Its  refusal  so  to  do  is  a  private  injury 
capable  of  being  fully  compensated  by  an  action  for  damages.  Man- 
damus will  not  lie  whore  there  is  a  plainly  adequate  remedy  by  an  action 
at  law.— PeopZe  ex  rel.  Ohlen  v.  N.  Y.  L.  E.  &  W.  B.  Co.,  22  Him 
(N.  Y.),  533. 

Mandamus  will  not  lie  to  enforce  a  statute  which  requires  stoppage  of 
all  trains  at  a  county  seat,  where  the  town  in  question  already  has  an 
adequate  train  service,  local  and  through,  and  the  train  complained  of  is 
a  New  York  and  St.  Louis  special. — Cleveland,  C.  C.  ,&  St.  L.  B.  Co.  v. 
Illinois,  177  U.  S.  514,  20  Sup.  Ct.  E.  (U.  S.)  722,  revg.  s.  c.  175  111. 
359,  51  N.  E.  842. 

Mandamus  may  be  granted  to  enforce  the  performance  of  a  duty  to  the 
public  imposed  by  law  upon  a  common  carrier  corporation,  whether  such 
duty  be  prescribed  by  statute  or  charter  in  express  terms  or  is  raised  by 
implication  of  law  from  the  nature  of  the  public  duty  authorized  by  law 
to  be  performed  and  which  is  being  performed  by  such  corporation. — 
Btate  V.  Atlantic  C.  L.  B.  Co.  —  Fla.  — ,  44  So.  213. 

A  common  carrier's  duty  to  the  public  is  to  obey  the  reasonable  regula- 
tions of  the  Eailroad  Commission  (Ga.),  and  if  tlie  corporation  fails  to 
perform  such  duty,  it  may  be  compelled  by  mandamus  to  do  so,  at  the 
instance  of  a  shipper  affected  by  the  unlawful  acts. —  Southern  B.  Co.  v. 
Atlanta  Stove  Worlcs,  128  Ga.  207,  57  S.  E.  429. 

Individuals  may,  by  mandamus,  enforce  the  performance  by  a  cor- 
poration of  its  public  duty  as  to  matters  in  which  they  have  a  special 
interest. —  Savannah  &  0.  C.  Co.  v.  Shuman,  91  Ga.  400,  17  S.  E. 
937. 

The  running  of  passenger  trains  or  cars  separate  from  freight  trains 
may  be  enforced  by  mandamus. —  People  v.  St.  L.  A.  &  T.  H.  B.  Co., 
176  111.  512,  52  N.  E.  292,  35  L.  E.  A.  656. 
20 
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Mandamus  is  the  proper  remedy  by  which  to  compel  a  railroad  to  erect 
and  maintain  a  station  in  a  town. —  People  v.  Ch.  ■&  A.  B.  Co.,  130  111. 
175,  22  N.  E.  857. 

A  railroad  may  be  compelled  by  mandamus  to  relay  a  portion  of  its 
track  torn  up  in  violation  of  its  charter. —  State  ex  rel.  Little  v.  Dodge 
City,  M.  &  T.  R.  Co.,  53  Kan.  329,  36  Pac.  755,  24  L.  R.  A.  564n. 

Mandamus  will  lie  to  compel  a  street  car  company  to  perform  a  con- 
tinuing duty  under  a  city  ordinance. —  City  of  Potwin,  Place  v.  Topeka. 
St.  R.  Co.,  61  Kan.  609,  33  Pac.  309. 

The  duty  of  a  carrier  to  render  services  for  all  without  discrimination 
may  be  enforced  by  mandamus. —  State  ex  rel.  Cumberland  Telephone 
and  Telegraph  Co.  v.  Tex.  &  P.  R.  Co.,  52  La.  Ann.  1850,  28  So.  284. 

Mandamus  will  lie  to  compel  a  carrier  to  issue  a  commutation  ticket 
to  a  person  wrongfully  refused  the  same. —  State  ex  rel.  Atwater  v.  D.  L. 
&  W.  R.  Co.,  48  N.  J.  L.  55,  2  Atl.  803. 

Duties  of  corporations  arising  out  of  contractual  relations  will  not 
be  enforced  by  mandamus. —  Commonwealth  ex  rel.  Stern  v.  Wilhesbarre: 
Gas.  Co.,  2  Kulp  (Pa.),  499. 

[14]    Enforcing   orders   of   commission. 

Remedies  afforded  by  statute  for  abuses  in  transportation  conditions 
are  cumulative  and  in  addition  to  those  existing  at  common  law. — 
Atchison  T.  .&  S.  R.  Co.  v.  B.  &  N.  0.  B.  Co.,  110  U.  S.  667,  4  Sup.  Ct. 
R.  (U.  S.)  185,  revg.  s.  c.  13  Fed.  546. 

Mandamus  will  lie  to  enforce  an  order  of  the  N.  T.  Board  of  Railroad 
commissioners,  requiring  a  railroad  to  furnish  proper  accommodations 
for  freight  at  a  given  station.  The  court  to  which  the  application  is 
made  may  review  such  order  as  to  its  reasonableness. —  People  v.  D.  & 
H.  C.  Co.,  32  App.  Div.  (N.  Y.)  120,  52  N.  T.  Supp.  850;  afEd.  165 
K  Y.  362,  59  N.  E.  138. 

The  duty  of  a  railroad  to  comply  with  orders  of  the  railroad  commis- 
sioners of  Florida  will  be  enforced  by  mandamus. —  State  v.  Atlantic 
C.  L.  R.  Co.,  51  Ela.  578,  40  So.  875;  Southern  R.  Co.  v.  Atlanta  Stove 
Works,  128  Ga.  207,  57  S.  E.  429. 

Mandamus  is  an  appropriate  remedy  to  compel  observance  of  a  valid 
regulation  made  by  state  Tailroad  commissioners. —  State  v.  Atlantic  C. 
L.  R.  Co.,  48  Ela.  114,  37  So.  652. 

[15]    Effect  of  receivership. 

Where  a  Court  which  has  designated  receivers  to  operate  a  railroad 
is  asked  k)  enforce  against  such  railroad  an  order  made  by  the  Inter- 
state Commerce  Commission  before  such  designation,  it  must  apply  the 
same  rules  and  principles  as  if  the  railroad  were  being  operated  by  the 
officers  and  agents  of  the  corporation  itself.    It  can  not  proceed  as  though 
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it  were  merely  asked  to  reflate  the  conduct  of  its  receivers;  the  latter 
have  the  same  right  to  question  the  validity  of  the  order  as  would  the 
railroad  company  itself. —  Farmers'  Loan  &  T.  Go.  v.  No.  Pac.  B.  Co., 
83  Fed.  249. 

Whether  an  order  of  the  Interstate  Commerce  Commission  should  be 
made  and  enforced  against  a  railroad  in  the  hands  of  a  receiver,  is  a 
question  to  be  presented  to  and  disposed  of  by  the  courts  on  the  proceed- 
ings therein  for  the  enforcement  of  such  an  order. — Loud  v.  South  Car. 
B.  Co.,  4  Inters.  Com.  E.  205,  5  I.  C.  C.  E.  529. 

A  receivership  subsequent  to  complaint  should  not  interfere  with  the 
progress  of  a  proceeding  brought  merely  for  the  purpose  of  railway  reg- 
ulation.—  Bailroad  Commission  of  Oa.  v.  Clyde  Ss.  Co.,  4  Inters.  Com. 
E.  120,  5  I.  C.  C.  E.  324. 

A  judgment  against  a  railroad  company  directing  it  to  construct  a 
farm  crossing  may  be  enforced  against  its  receiver  unless  he  surrender 
up  possession  of  the  road. —  Pechham  v.  D.  C.  B.  Co.,  145  N.  T.  385, 
40  N.  E.  15. 

An  action  imder  a  state  statute  requiring  a  railroad  to  fence  with  its 
right  of  way,  etc.,  will  lie  even  though  the  railroad  is  in  the  hands  of  a 
federal  receiver.—  Ohio  &  M.  B.  Co.  v.  Bussell,  115  111.  52,  3  N.  E.  561. 

A  receiver  will  not  be  compelled  by  mandamus  to  operate  a  portion 
of  a  railroad  which  he  has  discontinued  under  the  instructions  of  the 
court  which  appointed  him. —  State  ex  rel.  Commissioners  v.  Marietta  & 
Cincinnati  B.  Co.,  35  Oh.  St.  154. 


§  58.  Penalties  for  oilier  tlian  connnon  carriers; 
*  [liability  of  agents]. —  1.  Any  corporation,  other  than  a 
common  carrier,  railroad  corporation  or  street  railroad  corporation, 
which  shall  violate  any  provision  of  this  act,  or  shall  fail  to  obey, 
observe  and  comply  with  every  order  made  by  the  commission  under 
authority  of  this  act,  so  long  as  the  same  shall  be  and  remain  in 
force,  shall  forfeit  to  the  people  of  the  state  of  New  York  a  sum 
not  exceeding  one  thousand  dollars  for  each  and  every  offense ;  every 
such  violation  shall  be  a  separate  and  distinct  offense,  and  the 
penalty  or  forfeiture  thereof  shall  be  recovered  in  an  action  as  pro- 
vided in  section  fifty-nine  of  this  act. 

2.  Every  person  who,  either  individually  or  acting  as  an  officer 
or  agent  of  a  corporation  other  than  a  common  carrier,  railroad 
corporation  or  street  railroad  corporation,  shall  violate  any  pro- 
vision of  this  act  or  fail  to  obey,  observe  or  comply  with  any  order 


•  Words  In  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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made  by  the  commission  under  this  act,  so  long  as  the  same  shall  be 
or  remain  in  force,  or  who  shall  procure,  aid  or  abet  any  such  cor- 
poration in  its  violation  of  this  act  or  in  its  failure  to  obey,  observe 
or  comply  with  any  such  order,  shall  be  guilty  of  a  misdemeanor. 

3.  In  construing  and  enforcing  the  provision  of  this  act  relating 
to  forfeitures  and  penalties  the  act  of  any  director,  officer  or  other 
person  acting  for  or  employed  by  any  common  carrier,  railroad  cor- 
poration, street  railroad  corporation  or  corporation,  acting  within 
the  scope  of  his  official  duties  or  employment,  shall  be  in  every  case 
and  be  deemed  to  be  the  act  of  such  common  carrier,  railroad  cor- 
poration, street  railroad  corporation  or  corporation. 


Forfeitures  hy  shippers  for  violation  of  acts  regulating  interstate  com- 
merce,—  see  Elkin's  Act, -§  1,  post,  Appendix  B. 

Criminal  liahility  of  shippers  under  Interstate  Commerce  Act, —  see 
Interst.  Com.  Act,  §  10,  post,  Appendix  B. 

Forfeitures  and  penalties  for  violations  of  this  Act  hy  common  car- 
riers,—  see  ante,  §  56. 

General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]- 
[40]. 

What  statutes  construed  as  penal, —  see  ante,  §  1,  note  [35]. 

Construction  of  statutes  containing  penal  provisions, —  see  ante,  §  1, 
notes   [36]-[3Y]. 

Corporations  included  in  term  "persons" — see  ante,  §  2,  note  [11]. 

Whether  statutes  imposing  penalties  for  excessive  charges  are  a  regu- 
lation of  interstate  commerce, —  see  ante,  §  25,  note  [14]. 

Criminal  liahility  for  discriminations  in  rates, —  see  ante,  §  31,  notes 
^  [89]-[94].^ 

Criminal  liahility  for  violations  of  §  32, —  see  ante,  §  32,  note  [35]. 

Indictments  for  failure  to  charge  published  rate, —  see  ante,  §  33, 
note  [10]. 

Criminal  liahility  for  violations  of  the  long  and  short  haul  rule, —  see 
ante,  §  36,  notes   [42]-[45]. 

Indictment  for  failure  to  furnish  cars  without  discrimination, —  see 
ante,  §  37,  note  [24]. 


Under  the  Elkins  Act  of  Feb.  19,  1903,  ch.  708  (32  Stat.  847;  TJ.  S. 
Comp.  Stat.  Supp.  1905,  p.  599),  each  shipment  at  less  than  the  lawful 
rate  is  a  separate  offense,  and  where  the  published  rate  is  on  carload 
lots,  each  car  is  a  separate  shipment. —  U.  8.  v.  Standard  Oil  Co.,  155 
Fed.  305. 
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§  59.  Action  to  recover  penalties  or  forfeitures.— 

An  action  to  recover  a  penalty  or  a  forfeiture  under  this  act  may  be 
brought  in  any  court  of  competent  jurisdiction  in  this  state  in  the 
name  of  the  people  of  the  state  of  New  York,  and  shall  be  com- 
menced and  prosecuted  to  final  judgment  by  counsel  to  the  com- 
mission. In  any  such  action  all  penalties  and  fprfeitures  incurred, 
up  to  the  time  of  commencing  the  same  may  be  sued  for  and 
recovered  therein,  and  the  commencement  of  an  action  to  recover  a 
penalty  or  forfeiture  shall  not  be,  or  be  held  to  be,  a  waiver  of  the 
right  to  recover  any  other  penalty  or  forfeiture;  if  the  defendant  in 
such  action  shall  prove  that  during  any  portion  of  the  time  for  which 
it  is  sought  to  recover  penalties  or  forfeitures  for  violation  of  an 
order  of  the  commission  the  defendant  was  actually  and  in  good 
faith  prosecuting  a  suit,  action  or  proceeding  in  the  courts  to  set 
aside  such  order,  the  court  shall  remit  the  penalties  or  forfeitures 
incurred  during  the  pendency  of  such  suit,  action  or  proceeding. 
All  moneys  recovered  in  any  such  action,  together  with  the  costs 
thereof,  shall  be  paid  into  the  state  treasury  to  the  credit  of  the 
general  fund. 


Similar  provisions  of  Interstate  Commerce  Act, —  see  Interst.  Com. 
Act,  §  16,  Elkin's  Act,  §  1,  post,  Appendix  B. 

Investigations  hy  Commission  to  determine  whether  carriers  are  com- 
plying with  the  provisions  of  this  Act  and  with  orders  of  the  Com- 
mission,—  see  ante,  post,  §  45,  subd.  2. 

Actions  to  recover  penalties  or  forfeitures  against  gas  and  electrical 
corporations, —  see  post,  §  Y3. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 

What  statutes  construed  as  penal, —  see  ante,  §  1,  note  [35]. 

Construction  of  statutes  containing  penal  provisions, —  see  ante,  §  1^ 
notes  [36]-[3Y]. 

Recovery  of  penalties  hy  the  aggrieved  party, —  see  ante,  §  26,  notes 
[68]-[Y3]. 

Criminal  prosecutions  for  discriminations  as  to  rates, —  see  ante,  §  31, 
notes  [89]-[94]. 

Criminal  liability  for  violations  of  §  32, —  see  ante,  §  32,  note  [35]. 

Indictments  for  failure  to  charge  the  published  rate, —  see  ante,  §  33, 
note  [10]. 

Criminal  prosecutions  for  violation  of  the  long  and  short  haul  rule, — * 
see  ante,  §  36,  notes  [42]-[45]. 
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Indictment  for  failure  to  furnish  cars  without  discrimination, —  see 

ante,  §  37,  note  [24]. 
Suits  hy  individuals  to  enforce  penalties  for  failure  to  file  reports, — 

see  ante,  §  46,  note. 


The  "  amount  in  controversy,"  which  determines  whether  a  suit  to  en- 
force an  order  of  a  state  commission  or  for  penalties  can  be  removed  to  a 
federal  court,  is  the  total  amount  of  the  penalties  which  might  be  col- 
lected under  such  order  or  suit. —  McNeill  v.  8o.  B.  Co.,  202  U.  S.  543, 
26  Sup.  Ct.  E.  (U.  S.)  Y22. 

The  power  of  the  state  to  impose  fines  and  penalties  for  a  violation  of 
its  statutory  requirements  is  coeval  with  government;  and  the  mode  in 
which  they  shall  be  enforced,  whether  at  the  suit  of  a  private  party,  or 
at  the  suit  of  the  public,  and  what  disposition  shall  be  made  of  the 
amounts  collected,  are  merely  matters  of  legislative  discretion. —  Missouri 
Pac.  R.  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  E.  (TJ.  S.)  110,  afig. 
s.  c.  82  Mo.  221. 

A  carrier  who  has  since  conformed  with  a  ruling  of  the  Interstate 
Commerce  Commission  should  not  be  prosecuted  for  violations  of  the 
Interstate  Commerce  Act  in  that  respect  before  such  ruling  was  made, 
and  pursuant  to  a  construction  of  the  Act,  then  approved  by  the  carrier's 
counsel. —  Slater  v.  No.  Pac.  E.  Co.,  2  Inters.  Com.  E.  32,  243,  2  I.  C. 
C.  E.  359. 

Where  there  is  a  reasonable  doubt  as  to  the  construction  of  a  statute 
prescribing  a  penalty  for  its  violation,  the  party  of  whom  the  penalty  is 
claimed  is  entitled  to  the  benefit  of  it. —  Goodspeed  v.  Ithaca  St.  B.  Co., 
184  N.  Y.  351,  77  N.  E.  392,  affg.  s.  c.  88  App.  Div.  (N.  T.)  147,  84 
N.  Y.  Supp.  383. 

That  other  companies  are  violating  a  municipal  ordinance  as  to  speed 
of  trains  and  are  not  prosecuted,  is  no  defense  to  an  action  for  a  penalty 
against  one  railroad  charged  with  violating  such  ordinance. —  City  of 
Buffalo  V.  N.  Y.  L.  E.  &  W.  R.  Co.,  152  N.  Y.  276,  46  N.  E.  496,  affg. 
s.  c.  6  Misc.  (N.  Y.)  630,  27  N.  Y.  Supp.  297. 

More  than  one  penalty  may  be  recovered  in  a  suit  brought  in  behalf  of 
the  public— 7)e2/o  v.  Rood,  3  Hill  (N.  Y.),  527. 

In  prosecutions  to  recover  for  a  violation  of  a  statute  of  Iowa  pro- 
viding that  railroads  shall  charge  reasonable  rates,  the  state  is  precluded 
from  denying  that  rates  fixed  by  the  railroad  commission  are  reasonable. 
—  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12 
L.  R.  A.  436n. 

A  private  relator  cannot  use  the  name  of  the  state  in  an  action  to  en- 
force the  statutory  penalties  against  a  railroad  for  failing  to  file  a  report, 
as  required  by  law.—  State  ex  rel.  Hodge  v.  Marietta  &  N.  G.  B.  Co.,  108 
N.  C.  24,  12  S.  E.  1041. 
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It  is  not  improper  to  join  several  counts  for  distinct  penalties,  the  total 
.being  the  sum  in  controversy  for  the  purpose  of  determining  the  juris- 
diction of  a  court  over  the  case. —  Gibson  v.  Gault,  33  Pa.  44. 

Under  a  statute  regulating  the  speed  of  trains  within  the  limits  of  a 
■city  and  providing  for  the  recovery  of  a  penalty  for  each  and  every 
violation  of  the  said  act,  cumulative  penalties  may  be  recovered. —  State 
\.  Wisconsin  Cent.  B.  Co.,  113  N.  W.  (Wis.)  952. 


§  60.  Duties  of  commissions  as  to  interstate  traffic; 
"^[commissions  as  complainants  before  interstate 
commerce  commission] .—  Either  commission  may  investigate 
freight  rates  on  interstate  traffic  on  railroads  within  the  state,  and 
when  such  rates  are,  in  the  opinion  of  either  commission,  excessive 
or  discriminatory  or  are  levied  or  laid  in  violation  of  the  interstate 
commerce  law,  or  in  conflict  with  the  rulings,  orders  or  regulations 
of  the  interstate  commerce  commission,  the  commission  may  apply 
by  petition  to  the  interstate  commerce  commission  for  relief  or  may 
present  to  the  interstate  commerce  commission  all  facts  coming  to 
its  knowledge,  as  to  violations  of  the  rulings,  orders,  or  regulations 
of  that  commission  or  as  to  violations  of  the  interstate  commerce 
law.  

Power  of  Interstate  Commerce  Commission  to  conduct  investigations 

upon  complaint  of  state  railroad  commissions  or  commissioners, — 

see  Interst.  Com.  Act,  §  13,  post.  Appendix  B. 
Power  of  Commission  to  investigate  of  its  own  initiative, —  see  ante, 

§  48,  subd.  1. 
'General  rules  of  statutory  construction, —  see  ante,  §   1,  notes   [23]- 

[40]. 
.Effect  of  vacancies  on  power  of  commission, — see  ante,  §  4,  note  [5]. 
When  Interstate  Commerce  Commission  will  leave  adjustment  of  rates 

to  state  commissions, —  see  also  ante,  §  25,  note  [20]. 


When  a  state  commission  has  power  directly  or  indirectly  to  remedy 
■a  situation  which  mainly  concerns  that  state,  the  Interstate  Commerce 
Commission  will  leave  the  matter  to  the  action  of  the  state  authorities, 
■even  though  an  interstate  rate  is  involved. —  Dallas  Freight  Bureau  v. 
Tex.  &  P.  B.  Co.,  8  Inters.  Com.  E.  33. 

Hates  for  interstate  passenger  traffic  will  not  necessarily  be  reduced  to 
the  sum  of  the  state  rates  now  in  force  by  operation  of  state  law. — 
Savannah  Bureau  v.  Charleston  &  8.  B.  Co.,  7  Inters.  Com.  R.  601. 

A  state  railroad  commission  is  a  proper  complainant  before  the  Inter- 
state Commerce  Commission  as  to  any  matter  of  interstate  charges  into 


*Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 


616  Public  Seevice  Commissions  Law.  [§  65, 

its  state  ■whicli  it  has  investigated  and  found  unreasonable. —  Railroad 
Commission  of  Oa.  v.  Clyde  Ss.  Co.,  4  Inters.  Com.  E.  120,  5  I.  C.  C.  E. 
324. 

The  state  commission  may  act  as  complainant  before  the  Interstate 
Conunerce  Commission,  and  in  such  capacity  is  an  instrument  for  the 
transmission  of  the  complaint  to  the  federal  commission. —  Railroad 
Commission  of  Florida  v.  Savannah,  F.  &  W.  B.  Co.,  3  Inters.  Com.  E. 
414,  688,  5  I.  C.  C.  E.  13. 


ARTICLE  IV. 


Provisions   Relating   to   Gas   and   Electric  Corpora^ 
tions;  Regulation  of  Price  of  Gas  and  Electricity. 

Section  66.  Application  of  article. 

66.  General  powers  of  commissions  in  respect  to  gas  and  electricity. 

67.  Inspection  of  gas  and  electric  meters. 

68.  Approval  of  incorporation  and  franchises;   certificate. 

69.  Approval  of  issue  of  stock,  bonds  and  other  forms  of  indebted- 

ness. 

70.  Approval  of  transfer  of  franchise. 

71.  Complaints  as  to  quality  and  price  of  gas  and  electricity;  in- 

vestigation by  commission;  forms  of  complaints. 

72.  Notice  and  hearing;  order  fixing  price  of  gas  or  electricity,  or 

requiring    improvements. 

73.  Forfeiture   for  noncompliance  with  order. 

74.  Summary  proceedings. 

75.  Defense  in  case  of  excessive  charge  for   gas*  and  electricity. 

76.  Jurisdiction. 

77.  Powers  of  local  officers. 

§  65.  Application  of  article.^  This  article  shall  apply 
to  the  manufacture  and  furnishing  of  gas  for  light,  heat  or  power 
and  the  furnishing  of  natural  gas  for  light,  heat  or  power,  and  the 
generation,  furnishing  and  transmission  of  electricity  for  light, 
heat  or  power. 


General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 


The  words  "  any  gas  company "  in  an  ordinance  relating  to  charges, 
includes  companies  furnishing  natural  gas  as  well  as  those  furnishing 
manufactured  gas. —  Cline  V.  Springfield,  10  Oh.  Dec.  389. 


•  Headnote  of  section  as  enacted  (post,  i  75)  has  the  word  "or"  Instead  of  the 
word  "  and." 
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§  66.  General  poivers  of  commissioiis  in  respect 
to  gas  and  electricity.^  Each  commission  shall  witMn  its 
jurisdiction : 

1.  [As  to  wires,  conduits,  etc.]  ^  Have  the  general  super- 
vision of  all  persons  and  corporations  having  authority  under  any 
general  or  special  law  or  under  any  charter  or  franchise  to  lay 
down,  erect  or  maintain  wires,  pipes,  conduits,  ducts  or  other  fix- 
tures in,  over  or  under  the  streets,  highways  and  public  places  of 
any  municipality,  for  the  purpose  of  furnishing  or  distributing  gas 
or  of  furnishing  or  transmitting  electricity  for  light,  heat  or  power, 
or  inaintaiuing  underground  conduits  or  ducts  for  electrical  con- 
ductors. 

2.  [As  to  methods  of  manufacture  and  supply.]  * 
Investigate  and  ascertain,  from  time  to  time,  the  quality  of  gas  sup- 
plied by  persons,  corporations  and  municipalities ;  examine  the  meth- 
ods employed  by  such  persons,  corporations  and  municipalities  in 
manufacturing  and  supplying  gas  or  electricity  for  light,  heat  or 
power  and  in  transmitting  the  same,  and  have  power  to  order  such 
improvements  as  will  best  promote  the  public  interest,  preserve  the 
public  health  and  protect  those  using  such  gas  or  electricity  and 
those  employed  in  the  manufacture  and  distribution  thereof,  or  in 
the  maintenance  and  operation  of  the  works,  wires,  poles,  lines, 
conduits,  ducts  and  systems  maintained  in  connection  therewith. 

3.  [As  to  standards  of  purity  and  eflciency.]  "^  Have 
power  to  fix  the  standard  of  illuminating  power  and  purity  of  gas,  not 
less  than  that  prescribed  by  law,  to  be  manufactured  or  sold  by  per- 
sons, corporations  or  municipalities  for  lighting,  heating  or  power  pur- 
poses, and  to  prescribe  methods  of  regulation  of  the  electric  supply 
system  as  to  the  use  for  incandescent  lighting  and  fix  the  initial 
efiiciency  of  incandescent  lamps  furnished  by  the  persons,  corpora- 
tions or  municipalities  generating  and  selling  electric  current  for 
lighting,  and  by  order  to  require  the  gas  so  manufactured  or  sold 
to  equal  the  standard  so  fixed  by  it,  and  to  establish  the  regulations 
as  to  pressure  at  which  gas  shall  be  delivered.  For  the  purpose  of 
determining  whether  the  gas  sold  by  such  persons,  corporations  or 
municipalities  for  lighting,  heating  or  power  purposes  conforms  to 
the  standard  of  illuminating  power  and  purity  and,  of  its  own 
motion,  examine  and  investigate  the  methods  employed  in  manufac- 
turing, delivering  and  supplying  the  gas  so  sold,  and  shall  have 
access  through  its  members  or  persons  employed  and  authorized  by 
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it  to  make  such  examinations  and  investigations  to  all  parts  of  the 
manufacturing  plants  ovmed,  used  or  operated  for  the  manufac- 
ture or  distribution  of  gas  by  any  such  person,  corporation  or 
municipality.  Any  employee  or  agent  of  the  commission  who 
divulges  any  fact  or  information  which  may  come  to  his  knowl- 
edge during  the  course  of  any  such  inspection  or  examination, 
except  in  so  far  as  he  may  be  directed  by  the  commission,  or  by 
a  court  or  judge  thereof,  or  authorized  by  law,  shall  be  guilty  of 
a  misdemeanor. 

4.  [As  to  uniform  system  of  accounts.] '''  Have  power, 
in  its  discretion,  to  prescribe  uniform  methods  of  keeping  accounts, 
records  and  books,  to  be  observed  by  the  persons,  corporations  and 
municipalities  engaged  in  the  manufacture,  sale  and  distribution 
of  gas  and  electricity  for  light,  heat  or  power. 

5.  i[To  inquire  as  to  methods,  etc.]  *  Examine  all  per- 
sons, corporations  and  municipalities  under  its  supervision,  keep  in- 
formed as  to  the  methods  employed  by  them  in  the  transaction  of 
their  business  and  see  that  their  property  is  maintained  and  oper- 
ated for  the  security  and  accommodation  of  the  public  and  in  com- 
pliance with  the  provisions  of  law  and  of  their  franchises  and 
charters. 

6.  [As  to  annual  reports.]^  Require  every  person  and  cor- 
poration under  its  supervision  to  submit  to  it  an  annual  report, 
verified  by  the  oath  of  the  president,  treasurer,  or  general  manager 
thereof,  showing  in  detail  (1)  the  amount  of  its  authorized  capital 
stock  and  the  amount  thereof  issued  and  outstanding;  (2)  the 
amount  of  its  authorized  bonded  indebtedness  and  the  amount  of 
its  bonds  and  other  forms  of  evidence  of  indebtedness  issued  and 
outstanding;  (3)  its  receipts  and  expenditures  during  the  preceding 
year;  (4)  the  amount  paid  as  dividends  upon  its  stock  and  as  in- 
terest upon  its  bonds;  (5)  the  name  of,  and  the  amount  paid  as 
salary  to  each  officer  and  the  amount  paid  as  wages  to  its  employees ; 
(6)  the  location  of  its  plant  or  plants  and  system,  with  a  full  de- 
scription of  its  property  and  franchises,  stating  in  detail  how  each 
franchise  stated  to  be  owned  was  acquired,  and  (7)  such  other  facts 
pertaining  to  the  operation  and  maintenance  of  the  plant  and  sys- 
tem, and  the  affairs  of  such  person  or  corporation  as  may  be  re- 
quired by  the  commission.  Such  reports  shall  be  in  the  form,  cover 
the  period  and  be  submitted  at  the  time  prescribed  by  the  com- 
mission.    The  commission  may,  from  time  to  time,  make  changes 
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and  additions  in  such  forms,  giving  to  the  persons,  corporations 
and  municipalities  six  months'  notice  before  the  time  fixed  by  the 
commission  as  the  expiration  of  the  fiscal  year  of  any  changes  or 
additions  which  would  require  any  alteration  in  the  method  or 
form  of  keeping  their  accounts  for  the  ensuing  year.  When  any 
such  report  is  defective  or  believed  to  be  erroneous,  the  commission 
shall  notify  the  person,  corporation  or  municipality  making  such 
report  to  amend  the  same  within  thirty  days.  Any  such  person  or 
corporation  or  municipality  which  shall  neglect  to  make  any  such 
report  within  the  time  specified  by  the  commission,  or  which  shall 
fail  to  correct  any  such  report  within  thirty  days  after  notice,  shall 
be  liable  to  a  penalty  of  one  hundred  dollars  and  an  additional 
penalty  of  one  hundred  dollars  for  each  day  after  the  prescribed 
time  for  which  it  shall  neglect  to  file  or  correct  the  same,  to  be 
sued  for  in  the  name  of  the  people  of  the  state  of  New  York.  The 
amount  recovered  in  any  such  action  shall  be  paid  into  the  state 
treasury  and  be  credited  to  the  general  fund.  The  commission  may 
extend  the  time  herein  limited  for  cause  shown. 

7.  [Reports  by  municipal  plants.]*  Require  each  mu- 
nicipality engaged  in  operating  any  works  or  systems  for  the  manu- 
facture and  supplying  of  gas  or  electricity  to  make  an  annual  report 
to  the  commission,  verified  by  the  oath  of  the  general  manager  or 
superintendent  thereof,  showing  in  detail,  (1)  the  amount  of  its 
authorized  bonded  indebtedness  and  the  amount  of  its  bonds  and 
other  forms  of  evidence  of  indebtedness  issued  and  outstanding  for 
lighting  purposes,  (2)  its  receipts  and  expenditures  during  the 
preceding  year,  (3)  the  amount  paid  as  interest  upon  its  bonds  and 
upon  other  forms  of  evidence  of  indebtedness,  (4)  the  name  of  and 
•the  amount  paid  to  each  person  receiving  a  yearly  or  monthly  salary, 
and  the  amount  paid  as  wages  to  employees,  (5)  the  location  of  its 
plant  and  system  with  a  full  description  of  the  property,  and  (6) 
such  other  facts  pertaining  to  the  operation  and  maintenance  of  the 
plant  and  system,  as  may  be  required  by  the  commission.  Such  re- 
port shall  be  in  the  form,  cover  the  period  and  be  submitted  at  the 
time  prescribed  by  the  commission. 

8.  [To  inspect  plants.]*  Have  power,  either  through  its 
members  or  inspectors  or  employees  duly  authorized  by  it,  to  enter 
in  or  upon  and  to  inspect  the  property,  buildings,  plants,  factories, 
power  houses  and  offices  of  any  of  such  corporations,  persons  or 
municipalities. 


*Matter  in  brackets  not  a  part  of  the  section  as  enacted. 
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9.  [To  examine  books.]  *  Have  power  to  examine  the  books 
and  affairs  of  any  such  corporation,  persons  or  municipalities,  and 
to  compel  the  production  before  it  of  books  and  papers  pertaining 
to  the  affairs  being  investigated  by  it. 

10.  [To  take  testimony  and  subppena  -nritnesses.]  ^ 

Have  power,  either  as  a  commission  or  through  its  members,  to  sub- 
poena witnesses,  take  testimony  and  administer  oaths  to  witnesses  in 
any  proceeding  or  examination  instituted  before  it,  or  conducted  by  it 
in  reference  to  any  matter  within  its  jurisdiction  under  this  article. 


Control  of  The  City  of  New  York  over  the  manufacture  and  supply  of 
gas  and  electricity, —  see  Greater  N.  Y.  Ch.,  §§  468,  469,  519, 
521-526. 

Similar  section  under  New  York  Gas  &  Electricity  Commission  Act, 
—  see  N.  Y.  Gas  &  El.  Com.  Act,  §  9. 

Powers  of  former  Board  of  Bapid  Transit  Railroad  Commissioners  as 
to  wires,  pipes,  conduits,  etc., —  see  N.  Y.  Rap.  Tr.  Act,  §§  6,  39, 
L.  1906,  ch.  109,  §  3,  post.  Appendix  A. 

"  Gas  corporation "  and  "  electrical  corporation "  defined, —  see  ante, 
§  2,  [gubd.  L.],  [subd.  K.]. 

Each  Commission  shall  possess  all  powers  necessary  or  proper  to  enable 
it  to  carry  out  the  purposes  of  this  Act, —  see  post,  §  4. 

Powers  and  procedure  of  Commission  upon  investigations  generally, — 
see  ante,  §§  11,  19,  20,  45. 

Power  of  Commission  to  require  annual  and  special  reports  from  com- 
mon carriers, —  see  ante,  §  46. 

Power  of  Commission  to  prescribe  uniform  accounts  for  common  car- 
riers,—  see  ante,  §  52. 

General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]-[40]. 

Where  hearings  will  be  held, —  see  ante,  §  19,  note  [1]. 

Compelling  production  of  books  and  papers, —  see  ante,  §  19,  notes 
[3]-[6]. 

Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 

Commission  not  bound  by  technical  rules  of  procedure, —  see  ante,  §  20, 
note  [1]. 

Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 

Effect  of  vacancies  on  power  of  Commission, —  see  ante,  §  4,  note  [5]. 

Unlawful  charge  as  defense  to  action  to  recover  for  gas  or  electricity 
used, —  see  post,  §  75,  note. 


♦Matter  In  brackets  not  a  part  of  the  section  as  enacted. 
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[1]    Necessity  for  legislative  authority  to  make  and  sell  gas. 

The  making  and  selling  of  gas  is  not  a  prerogative  of  government  and 
may  be  carried  on  by  any  person  without  legislative  authority. —  Jersey 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242. 

£2]    Charters  and  franchises  of  gas  and  electrical  corporations. 

Ohligations  imposed  hy  franchises, —  see  post,  notes  [7]-[10]. 
Questions  as  to   charters  and  franchises  generally, —  see  ante,   §  1, 

notes. 
Bight  of  corporation  to  fix  price  of  gas  as  incident  to  powers  given  in 

charter, —  see  ante,  §  1,  note  [9]. 
Franchise  grants  construed  favorably  to  the  public  right, — see  ante,  §  1, 

note  [30]. 
Franchises  to  he  a  corporation  and  franchises  to  operate, —  see  post, 

§  68,  note  [5]. 

A  franchise  to  lay  mains  in  the  streets  of  a  city  and  supply  water  to 
its  inhabitants,  in  consideration  of  the  performance  of  a  public  service, 
is,  after  performance  by  the  grantee,  a  contract  protected  by  the  U.  S. 
Constitution  against  state  acts  to  impair  it. — Walla  Walla  v.  Walla 
Walla  W.  Co.,  172  U.  S.  1,  19  Sup.  Ct.  E.  (U.  S.)  77. 

At  a  time  when  electricity  was  not  used  for  lighting  purposes,  a  cor- 
poration was  chartered  with  power  to  light  the  city  of  St.  Louis  and  to 
lay  pipes  for  that  purpose,  "  with  as  much  despatch  and  as  little  incon- 
venience to  the  public  as  possible."  It  originally  furnished  light  by 
means  of  gas  and  later  furnished  electric  light  through  overhead  wires. — 
Held,  that  the-  charter  provisions  did  not  give  the  right  to  lay  electric 
wires  underground  without  reference  to  the  directions  or  regulations  of 
the  city  on  that  subject. —  Missouri  ex  rel.  Laclede  Oas  L.  Co.  v.  Murphy, 
170  U.  S.  7S,  18  Sup.  Ct.  E.  (U.  S.)  505,  afPg.  s.  c.  130  Mo.  10,  31  S.  W. 
594. 

A  legislative  grant  of  an  exclusive  franchise  to  a  gas  company  is  a 
contract  protected  by  the  U.  S.  Constitution  against  state  legislation  to 
impair  it. —  New  Orleans  Gas  Co.  v.  La.  Light  Co.,  115  U.  S.  650,  6 
Sup.  Ct.  E.  (U.  S.)  252,  revg.  s.  c.  11  Fed.  277;  Neiu  Orleans  W.  W.  Co. 
V.  Rivers,  115  U.  S.  674,  6  Sup.  Ct.  E.  (U.  S.)  273 ;  Louisville  Oas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683,  6  Sup.  Ct.  E.  (U.  S.)  265. 

The  issuance  of  a  charter  to  a  corporation,  authorizing  it  to  manufac- 
ture and  vend  gas,  necessarily  implies  the  right  to  charge  a  reasonable 
rate  for  the  gas  furnished,  and  the  state  cannot  thereafter  modify,  change 
or  alter  the  charter  rights  of  the  corporation. —  Cleveland  Gaslight  & 
CoTce  Co.  V.  City  of  Cleveland,  71  Fed.  610. 

A  franchise  to  operate  electrical  conductors  in  the  streets  is  property. 
—  Matter  of  Long  Acre  El.  L.  &  P.  Co.,  188  N.  T.  361;  People  v. 
O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  2  L.  E.  A.  255n. 
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A  franchise  to  operate  electrical  conductors  in  the  streets  is  property, 
taxable,  alienable,  subject  to  levy  and  sale  under  execution,  etc.,  as  such. 
—  Matter  of  Long  Acre  El.  L.  &  P.  Co.,  188  N.  Y.  361;  People  v. 
O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  2  L.  E.  A.  255n. 

An  electrical  corporation  was  empowered  by  its  charter  to  take  by 
eminent  domain  any  water  rights  or  land  for  the  purpose  of  construCting- 
and  maintaining  its  dams  and  for  the  establishment  of  its  plant. —  Held, 
that  the  term  "  plant "  included  its  wires  and  poles. —  Brown  v.  Gerald, 
100  Me.  351,  61  Atl.  785,  70  L.  R.  A.  472. 

The  power  reserved  to  alter,  modify  or  repeal  the  charter  of  a  gas. 
corporation  authorizes  legislative  action  fixing  the  maximum  prices  to 
be  charged  for  gas  by  such  corporation. — -  State  ex  rel.  Atty.-Oen.  v. 
Cincinnati  Gas  L.  &  C.  Co.,  18  Oh.  St.  262. 

A  franchise  to  manufacture  and  furnish  illuminating  gas  does  not 
authorize  furnishing  natural  gas. —  Findlay  Gaslight  Co.  v.  Findlay,  1 
Oh.  Giro.  Dec.  463. 

An  electrical  corporation  was  given  the  right  by  statute  to  use  the 
streets  of  a  city  for  the  distribution  of  electricity. —  Held,  that  the  side- 
walks being  a  part  of  the  streets,  conduits  might  be  maintained  under 
the  sidewalks.— Allegheny  Go.  L.  Co.  v.  Booth,  216  Pa.  564,  66  Atl.  72. 

The  granting  by  a  city  of  a  franchise,  which  is  not  exclusive,  to  an. 
electric  lighting  corporation  does  not  prevent  the  city  from  granting  a 
similar  right  to  another  company  or  exercising  such  right  itself. — Crouch 
V.  City  of  McKinney,  —  Tex.  Civ.  App.  — ,  104  S.  W.  518. 

[3]    Who  may  disaffirm  franchises. 

As  long  as  a  gas  company  uses  the  streets  of  a  city  to  distribute  gas. 
to  patrons  by  virtue  of  a  contract  with  the  city  in  which  the  maximum 
price  of  gas  is  fixed,  such  company  cannot  question  the  power  of  the  city 
to  make  such  a  contract.  That  may  be  done  only  by  the  state. —  Muncie 
Gas  Co.  V.  Muncie,  160  Ind.  97,  66  N.  E.  436,  60  L.  E.  A.  822. 

[4]    legislative    control  —  In   general. 

General  power  of  the  state  to  regulate  property  devoted  to  public  use, — 
see  ante,  §  1,  notes   [l]-[22]. 

Reservation  of  power  to  alter  or  amend  charters  as  affecting  power  to 
regulate, —  see  ante,  §  1,  note  [12]. 

Exemptions  from,  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 

Electric  lighting  company  as  public  service  corporation, —  see  ante,  §  2, 
note  [9]. 

Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15], 

Power  of  the  state  to  regulate  rates  and  charges  for  gas  and  elec- 
tricity,—see  post,  §  72,  notes  [l]-[3]. 
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The  production  and  distribution  of  natural  gas  for  light,  fuel  and 
power  affects  the  people  generally  to  such  an  extent  that  it  may  be  re- 
garded as  a  business  of  a  public  nature,  the  control  of  which  belongs  to 
the  state.— La  Harpe  v.  Elm  Tp.  Gas,  L.  F.  &  P.  Co.,  69  Kan.  97,  76 
Pac.  448. 

A  gas  corporation  not  vested  with  the  power  of  eminent  domain  or  any 
duty  to  supply  gas  to  the  public,  is  not  a  public  corporation  and  hence  is 
not  subject  to  the  regulative  measures  of  the  state. —  Commonwealth  v. 
LoweU  Gas.  L.  Co.,  12  Allen  (Mass.),  75. 

Gas  companies  are  invested  with  a  special  franchise  from  the  public  to 
subserve  the  public  interest,  and  are  subject  to  public  control  and  super- 
vision, through  .legislative  authority,  unless  they  are  clearly  protected  by 
their  charters  from  such  regulations. —  State  v.  Columhus  Gas  Co.,  34 
Oh.  St.  5Y2. 

The  furnishing  of  gas  and  electricity  to  the  inhabitants  of  a  com- 
munity, under  a  state  or  municipal  grant,  is  a  public  business,  subject 
to  public  regulation. —  City  of  Madison  v.  Madison  Gas  &  Elect.  Co.,  129 
Wis.  249,  108  N.  W.  65. 

[5]    Commission  plan  of  regulation. 

Validity  of  commission  plan  of  regulation, —  see  also,  ante,  §  4, 
note  [14]. 

The  power  of  the  state  over  gas  and  electrical  corporations  may  be 
exercised  by  a  commission  provided  the  statute  prescribes  standards  by 
which  the  commission  is  to  be  guided. — Village  of  Saratoga  v.  Saratoga 
Gas,  E.  L.  &  P.  Co.,  122  App.  Div.  (N.  T.^  203,  107  N.  Y.  Supp.341; 
revd.  on  other  grounds,  191  N.  T.  123,  83  N.  E.  693. 

[6]    Estent  of  po-wer. 

Each  Commission  possesses  all  powers  necessary  or  proper  to  enable 
it  to  carry  out  the  purposes  of  this  Act, —  see  ante,  §  4. 

Power  of  Commission  to  enforce  inspection  of  gas  meters, —  see  post, 
§  67. 

Power  of  Commission  to  fix  price  of  gas  or  electricity ,— see  post,  §  72. 

Power  of  CommAssion  to  regulate  quality  of  service  hy  gas  or  electrical 
corporations, —  see  post,  §  72. 

In  September,  an  ordinance  was  passed  prescribing  the  limits  within 
which  gas  works  might  be  built.  Thereafter  a  permit  was  issued  for  a 
plant,  and  work  begun  thereon.  In  November,  new  limits,  excluding 
the  site  on  which  such  plant  was  being  built,  were  fixed,  no  change  in  the 
character  of  the  neighborhood  having  taken  place. —  Held,  that  this  was  an. 
arbitrary  and  unreasonable  exercise  of  the  police  power,  and  is  void  as 
against  the  holder  of  the  permit. —  DoVbins  v.  Los  Angeles,  195  TJ.  S. 
223,  25  Sup.  Ct.  K.  (U.  S.)  18. 
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An  act  transferring  from  one  set  of  public  functionaries  to  another 
the  expressly  reserved  power  of  the  state  to  regulate  the  use  of  the  streets, 
etc.,  so  as  not  to  injuriously  affect  the  public  interests,  does  not  impair 
the  obligation  of  franchise  contracts  of  electric  companies. —  People 
ex  rel.  N.  Y.  Elect.  L.  Co.  v.  Squire,  145  TJ.  S.  176,  12  Sup.  Ct.  K. 
(U.  S.)  880,  affg.  s.  c.  107  N.  Y.  593,  14  N.  E.  820. 

In  granting  an  exclusive  franchise  to  supply  gas,  the  legislature  does 
not  part  with  the  police  power  and  duty  of  protecting  the  public  health, 
morals  and  safety,  as  they  may  be  affected  by  the  exercise  of  that  fran- 
chise by  the  grantee. —  New  Orleans  Oas  Co.  v.  La.  Light  Co.,  115  U.  S. 
650,  6  Sup.  Ct.  E.  (U.  S.)  273,  revg.  s.  a.  11  Fed.  277;  Louisville  Gas  Co. 
V.  Citizens'  Gas  Co.,  115  U.  S.  683,  6  Sup.  Ct.  E.  (U.  S.)  265. 

A  state  statute  authorizing  the  city  of  New  York  to  compel  electric 
wires  to  be  placed  underground,  is  a  proper  exercise  of  police  power. — • 
Western  U.  Tel.  Co.  v.  Mayor,  38  Fed.  552,  3  L.  E.  A.  449. 

The  attorney-general  cannot  maintain  an  action  to  restrain  a  gas  com- 
pany from  laying  pipes  in  a  city  street,  on  the  ground  that  its  corporate 
powers  have  ceased  to  exist,  and  the  laying  of  the  pipes  would  create  a 
nuisance,  where  the  state  has  delegated  to  various  officials  acting  under 
the  charter  of  the  said  city,  ample  power  to  protect  and  maintain  the 
streets  of  that  city.— PeopZe  v.  Equity  Gas  L.  Co.,  141  N.  Y.  232,  36 
N.  E.  194. 

The  legislature  may  properly  pass  an  act  permitting  a  municipality 
to  compel  electric  wires  to  be  placed  in  conduits  beneath  the  surface  of 
the  streets.— ifa^er  of  City  of  Geneva,  30  Misc.  (N.  Y.)  236,  62  N.  Y. 
Supp.  172 ;  revd.  without  opinion,  54  App.  Div.  (N.  Y.)  617,  66  N.  Y. 
Supp.  1129. 

An  order  of  the  board  of  electrical  control,  that  electrical  companies 
discontinue  the  use  of  aU  overhead  wires  not  properly  insulated,  is  valid, 
as  such  wires  are  dangerous  to  the  public. —  U.  8.  Ilium.  Co.  v.  Grant, 
55  Hun  (N.  Y.),  222,  7  N.  Y.  Supp.  788. 

The  manufacture  of  gas  is  a  lawful  and  necessary  business  and  a 
county  has  no  power  to  prohibit  such  manufacture,  though  it  may,  in  the 
legitimate  exercise  of  its  powers,  regulate  its  manufacture  and  the  places 
thereof.— Zn  re  Smith,  143  Cal.  368,  77  Pac.  180. 

An  act  prohibiting  the  conducting  of  natural  gas  to  a  point  outside  the 
state,  is  unconstitutional,  as  a  regulation  of  the  interstate  commerce. — 
Manufacturers'  Gas  &  0.  Co.  v.  Indiana  Gas  &  0.  Co.,  155  Ind.  545,  58 
N.  E.  706,  53  L.  E.  A.  134. 

A  provision  of  statute  that  natural  gas  corporations  shall  supply  all 
individuals  along  their  lines  requesting  it,  on  payment  or  deposit  of 
security,  is  valid.—  Rushville  v.  Gas  Co.,  132  Ind.  575,  28  N.  E.  853,  15 
L,  E.  A.  321n. 
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Power  "  to  provide  by  ordinance  reasonable  regulations  for  the  safe 
supply,  distribution  and  consumption  of  natural  gas  "  authorizes  not 
merely  regulations,  conducing  to  safety,  but  confers  full  power  to  regu- 
late the  supply,  distribution,  and  consumption  of  gas,  including  the 
power  to  fix  reasonable  maximum  rates. —  Rushville  v.  Gas  Co.,  132  Ind. 
675,  28  N.  E.  853,  15  L.  K.  A.  321n. 

The  legislature  may  restrict  the  price  charged  for  the  use  of  meters. — 
State  V.  Columbus  Oas  Co.,  34  Oh.  St.  572. 

The  power  to  regulate  gas  corporations  implies  the  power  and  duty  to 
investigate,  and  the  power  to  investigate  implies  the  power  to  obtain  the 
facts,  figures  and  data  to  make  the  investigation. —  Cline  v.  Springfield, 
7  Oh.  N.  P.  626. 

[7]    Rights    and    duties    of    gas    and    electrical    coTporatlons  — '  In 
general. 

Transfer  of  rights  and  duties  hy  sale  of  franchise, —  see  post,  §  70,  note. 
Duty    to    make   reasonable   and   uniform   charges, —  see   post,    §    72, 
note  [6]. 

A  franchise  for  supplying  gas  not  only  confers  a  privilege,  but  imposes 
an  obligation  to  serve  the  public  in  a  reasonable  way. —  People  ex  rel. 
Woodhaven  Gas  Co.  v.  Deehan,  15.S  N.  Y.  528,  47  N.  E.  787. 

An  electrical  company  is  bound  to  use  due  care  and  skill  either  in 
installing  apparatus  by  its  own  agents,  or  in  examining  to  see  that  it 
has  been  properly  installed  by  others,  and  must  inspect  the  apparatus  to 
see  if  it  is  in  proper  condition  for  use. —  HohoTcen  Land  &  Imp.  Co.  v. 
Vnited  Elect.  Co.,  71  N.  J.  L.  430,  58  Atl.  1082. 

Where  a  gas  company  has  received  permission  to  lay  mains,  etc.,  in  a 
certain  township,  a  subsequent  division  of  the  township  does  not  affect 
the  company's  rights  in  all  that  territory. —  Public  Service  Corp.  v.  De 
Grote,  70  N.  J.  Eq.  454,  62  Atl.  65. 

The  doctrine  upon  which  the  duty  to  the  public  of  carriers  and  inn 
keepers  rests  does  not  apply  to  companies  organized  for  the  manufacture 
and  sale  of  gas.  Their  duty  to  the  individual,  so  far  as  he  can  enforce 
its  performance,  in  the  absence  of  contract,  must  be  shown  by  their 
icharter — Commonwealth  ex  rel.  Stem  v.  Wilkesbarre  Gas  Co.,  2  Kulp 
(Pa.),  499. 

[8]    Duty  to  supply  gas  or  electricity. 

Mandamus  to  compel  furnishing  of  gas, —  see  post,  §  74,  note. 

Under  L.  1849,  ch.  311,  §  9,  a  gas  company  may  shut  off  gas  from  the 
premises  of  a  person  who  is  in  arrears,  but  the  right  to  so  shut  off  gas 
does  not  arise  from  arrears  created  by  former  occupants. —  Morey  v.  Met- 
ropolitan Gas  L.  Co.,  38  N.  Y.  Super.  Ct.  185. 


626  Public  Service  Commissions  Law.  [§  66. 

A  gas  company  will  not  be  compelled  to  furnish  gas  to  a  consumer  who 
is  indebted  to  the  company  for  gas  previously  furnished  and  who  is 
insolvent. —  People  v.  Manhattan  Gas  L.  Co.,  45  Barb.  (N.  T.)  136. 

Gas  companies  possess,  by  virtue  of  their  franchise  or  charter,  powers 
and  privileges  which  others  cannot  exercise,  and  the  statutory  duty  is 
imposed  upon  them  to  furnish  gas  to  applicants  on  payment  of  all  moneys 
due.—  People  v.  Manhattan  Gas  Co.,  45  Barb.  (N.  Y.)  136. 

If  an  applicant  for  gas  is  already  indebted  to  the  company,  the  latter 
may  shut  ofi  the  supply  of  gas  and  refuse  to  furnish  him. —  People  v. 
Manhattan  Gas  Co.,  45  Barb.  (N.  Y.)  136. 

After  an  electrical  company  had  installed  a  meter  and  made  connec- 
tions in  a  place  of  business,  the  consumer  made  further  connections 
which  were  defective  and  dangerous. —  Held,  that  under  the  circum- 
stances the  electrical  company  was  not  liable  for  damages  caused  by  its 
refusal  longer  to  furnish  electricity. —  Benson  v.  American  III.  Co.,  — 
Misc.  (N.  Y.)  — ,  102  N.  Y.  Supp.  206. 

It  is  not  the  duty  of  a  gas  company  to  furnish  gas  for  lighting  to  a 
person  who  uses  electricit3-  for  that  purpose  and  proposes  to  use  the  gas 
only  in  case  of  accidents  to  the  electric  system. —  Fleming  v.  Montgomery 
L.  Co.,  100  Ala.  657,  13  So.  618. 

The  relations  between  gas  companies  and  their  customers  are  con- 
tractual merely,  and  as  the  one  may  refuse  to  take  the  article  so  the  other 
may  refuse  to  supply  it.  There  is  no  reason  for  subjecting  the  maker 
of  gas  to  duties  and  liabilities  beyond  those  to  which  the  manufacturers 
and  venders  of  other  commodities  are  subjected  by  the  rules  of  law. — 
McCune  v.  Norwich  City  Gas  Co.,  30  Conn.  521. 

Where  the  general  practice  of  an  electrical  corporation  was  to  furnish 
transformers  to  its  customers  free,  the  refusal  to  connect  a  person's  house 
with  its  electrical  system  without  payment  for  the  transformer,  for  the 
reason  that  that  person  had  not  employed  the  company  to  wire  his  house, 
is  an  unreasonable  discrimination. —  Snell  v.  Clinton  Elect.  L.  Co.,  196 
111.  626,  63  N.  E.  1082,  58  L.  R.  A.  284. 

While  an  electrical  corporation  is  not,  in  the  absence  of  statutory  pro- 
visions, bound  to  treat  all  its  patrons  with  absolute  equality,  still  it  is 
bound  to  furnish  light  at  a  reasonable  rate  to  every  customer  and  with- 
out unjust  discrimination. —  Snell  v.  Clinton  Elect.  L.  Co.,  196  111.  626, 
63  N.  E.  1082,  58  L.  R.  A.  284. 

Gas  companies  must  supply  all  applicants  on  just  and  equal  terms. — 
People's  Gas  L.  .&  C.  Co.  v.  Hale,  94  111.  App.  406. 

It  is  no  justification  of  a  refusal  by  a  gas  company  to  supply  a  person 
with  gas,  that  the  company  was  not  organized  for  purposes  of' profit  and 
that  it  has  not  a  sufficient  supply  of  gas  to  fully  supply  all  customers. — 
State  ex  rel.  Wood  v.  Consumers  Gas  T.  Co.,  15Y  Ind.  345,  61  K  E.  674, 
65  L.  R.  A.  245. 
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A  gas  company  owes  a  duty  to  serve  all  persons  who  make  proper  appli- 
cation for  such  service. —  Coy  v.  Indianapolis  Oas  Co.,  146  Ind.  655,  46 
N.  E.  17. 

It  is  the  duty  of  gas  companies  to  furnish  gas  to  all  applicants. —  Port- 
land N.  Gas.&  0.  Go.  V.  State.  135  Ind.  54,  34  N.  E.  818,  21  L.  E.  A.  639. 

A  gas  company  must  furnish  gas  on  terms  and  conditions  common  to 
all,  and  without  discrimination.  They  cannot  fix  a  variety  of  prices, 
or  impose  different  terms  or  conditions,  according  to  their  caprice  or 
whim.  Their  rules  and  regulations  must  be  reasonable,  and  applicable 
to  all  consumers  alike. —  Owensboro  Gas  Co.  v.  Hildebrand,  19  Ky.  L.  E. 
983,  42  S.  W.  351. 

If  a  public  service  corporation  capriciously  furnishes  to  some  houses, 
etc.,  and  refuses  to  furnish  to  others,  thus  giving  a  value  to  some  prop- 
erties and  denying  it  to  others,  such  conduct  is  an  abuse  of  its  franchise 
privilege,  for  which  the  courts  will  call  it  to  account. —  Lumbard  v. 
Stearns,  4  Cush.  (Mass.)  60. 

A  gas  company  is  bound  to  supply  gas,  on  reasonable  conditions. — Wil- 
liams V.  Mutual  Gas  Co.,  52  Mich.  501,  18  N.  W.  236. 

The  right  to  demand  and  the  obligation  to  furnish  gas  must  be  sub- 
jected to  reasonable  terms. —  Public  Service  Corp.  v.  American  L.  Co.,  67 
]Sr.  J.  Eq.  122,  57  Atl.  482. 

The  obligation  to  supply  a  building  with  gas,  and  for  that  purpose  to 
lay  a  supply  pipe  and  set  a  meter,  is  subject  to  the  limitation  that  there 
shall  exist  a  reasonable  expectation  that  the  consumption  of  gas  shall 
be  sufficient  to  warrant  the  necessary  preliminary  expenditure. —  Public 
Service  Corp.  v.  American  L.  Co.,  67  N.  J.  Eq.  122,  57  Atl.  482. 

Where  a  gas  corporation  is  incorporated  under  a  charter  giving  power 
to  furnish  gas  for  the  purpose  of  lighting  the  streets,  buildings,  manu- 
factories and  other  places  in  a  city,  but  granting  no  monopoly  or  special 
privileges,  the  company  is  under  no  obligation  to  furnish  gas  to  all  who 
desire  it. —  Paterson  Gas  L.  Co.  v.  Brady,  27  N.  J.  L.  245. 

A  gas  company  having  the  sole  right  to  make  and  vend  gas  in  a  city 
must  supply  gas  to  all  persons  who  call  for  it,  on  their  paying  or  offering 
to  pay  for  the  same. —  New  Orleans  Gas  L.  Co.  v.  Paulding,  12  Eob. 
(La.)  378. 

The  grant  by  the  legislature  to  a  private  corporation  of  the  exclusive 
privilege  to  supply  the  inhabitants  of  a  town  or  city  with  gas  implies  a 
duty  also,  and  a  corresponding  right  in  the  citizen,  upon  compliance  with 
all  reasonable  regulations  and  upon  proper  conditions,  to  have  his  dwell- 
ing connected  with  its  mains,  which  right  he  can  enforce,  even  though 
the  grant  was  unaccompanied  by  mandatory  words. —  Commonwealth 
ex  rel.  Stern  v.  Wilkesbarre  Gas  Co.,  2  Kulp  (Pa.),  499. 
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[9]    Dnty  as  to  quantity  supplied. 

Where  a  gas  company  compels  a  customer  to  pay  for  gas  in  advance, 
it  is  bound  to  furnish  him  a  suitable  supply,  and  so  long  as  it  retains  the 
money  paid,  cannot  set  up  as  a  defense  the  fact  that  it  did  not  have 
a  sufficient  quantity  of  gas. —  Indiana  Gas  Co.  v.  Anthony,  26  Ind.  App. 
307,  58  N.  E.  868. 

[10]    Duty  as  to  installation  of  meters. 

A  gas  company  is  not  required  to  install  a  separate  meter  for  each  floor 
of  a  house,  unless  separate  service  pipes  are  put  in  to  connect  with  each 
meter. —  Ferguson  v.  Metropolitan  Gas  L.  Co.,  37  How.  Pr   (N.  T.)  189. 

[11]    —  Right  to  make  regulations. 

L.  1906,  eh.  125,  which  fixes  the  maximum  price  at  which  gas  may  be 
supplied  in  the  city  of  New  York  does  not  repeal  or  modify  N.  T. 
Transp.  Corp.  L.,  §  66,  which  provides  that  a  gas  corporation  may  require 
consumers  to  make  a  deposit  with  such  corporation  as  security  for  the 
payment  for  gas  consumed. —  Pollitz  v.  Consolidated  Gas  Co.,  118  App. 
Div.   (N.  Y.)   92,  102  N.  Y.   Supp.  1017. 

In  the  absence  of  statute,  it  is  not  unreasonable  for  a  lighting  com- 
pany to  require  a  prospective  consumer  to  pay  the  cost  of  a  transformer 
before  furnishing  him  with  electricity,  and  the  fact  that  certain  per- 
sons have  been  furnished  with  transformers  without  charge  does  not 
make  out  a  case  of  unjust  discrimination. —  Clinton  Elect.  L.  H.  &  P. 
Co.  v.  8nell,  95  111.  App.  552. 

A  gas  company  cannot  compel  a  particular  customer  to  deposit  money 
as  security  for  future  use  of  gas,  when  no  such  requirement  is  generally 
made.—  Owneshoro  Gas  Co.  v.  Eildehrand,  19  Ky.  L.  R.  983,  42  S.  W. 
351. 

A  gas  corporation  is  under  obligation  to  supply  gas  to  the  public 
generally,  but  subject  to  such  reasonable  rules  and  regulations  as  the 
company  may  adopt. —  Williams  v.  Mutual  Gas  Co.,  52  Mich.  499,  18 
N.  W.  236. 

A  gas  company  can  require  those  desiring  gas  to  give  security  for 
the  payment  therefor,  or  to  deposit  a  fair  sum  in  advance,  as  a  con- 
dition of  supplying  them.  Requiring  a  $100  deposit  from  a  consumer 
using  about  $60  worth  of  gas  a  week  is  not  unreasonable. —  Williams  v. 
Mutual  Gas  Co.,  52  Mich.  499,  18  N.  W.  236. 

Gas  companies  may  make  such  reasonable  regulations  as  will  protect 
their  interests  and  further  the  designs  of  their  incorporation. —  State 
ex  rel.  Weise  v.  Sedalia  Gas  L.  Co.,  34  Mo.  App.  501. 

[12]    Application  by  prospective  consumer. 

A  written  application  to  be  supplied  with  gas  "  as  heretofore  sup- 
plied "  in  a  certain  office  by  the  return  of  the  meter  as  it  was  placed 
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on  the  first  of  that  month,  is  sufficiently  definite  to  sustain  an  action 
for  penalty. —  Bennett  v.  Eastchester  Gas  L.  Co.,  54  App.  Div.  (N.  T.) 
74,  66  N.  T.  Supp.  292,  40  App.  Div.  (N.  T.)  169,  57  N.  Y.  Supp.  847. 
Under  the  statute  requiring  gas  and  electric  light  companies  to  fur- 
nish gas  or  electricity  on  application,  under  penalty  of  forfeiture,  it 
is  necessary  that  the  application  should  state  the  number  of  lights  or 
quantity  of  power  desired,  etc. —  Andrews  v.  North  River  Elect.  L.  & 
P.  Co.,  23  Misc.  (N.  Y.)  512,  51  N.  Y.  Supp.  872;  affd.  24  Misc.  (N.  Y.) 
671. 

[13]    Reports. 

A  city,  empowered  to  regulate  the  price  of  gas  furnished  to  its  citi- 
zens, enacted  an  ordinance  which  provided  that  in  order  to  enable  the 
council  to  determine  what  would  be  a  fair  and  reasonable  price,  all 
gas  companies  should  file  a  verified  annual  report  setting  forth  certain 
facts. —  Held,  that  such  an  ordinance  was  within  the  power  of  the  city 
and  obedience  thereto  could  be  compelled  in  a  proper  civil  proceeding. — 
Cline  v.  Springfield,  10  Oh.  Dec.  389. 

A  legislative  body  having  power  to  regulate  the  price  of  gas  may 
compel  the  rendering  of  any  reports  or  information  desired,  to  enable 
it  to  act  fairly  wid  intelligently. —  Cline  v.  Springfield,  7  Oh.  N.  P.  626. 

[14]    Protection  from  unreasonable  regulation. 

If  the  Board  of  Electrical  Control  arbitrarily  refused  to  allow  repairs 
to  be  made  which  were  desired  by  the  illimiinating  companies,  and  the 
regulations  of  the  Board  were  unreasonable,  the  companies  had  ample 
remedies  at  law  to  compel  the  Board  to  give  them  proper  permits. — 
U.  S.  III.  Co.  V.  Grant,  55  Hun  (N.  Y.),  222,  7  N.  Y.  Supp.  788. 

[15]    Monopolistic  agreements. 

An  agreement  by  one  gas  company  not  to  furnish  gas  to  patrons  of 
another  gas  company  is  monopolistic  and  unlawful. —  State  ex  rel. 
Snyder  V.  Portland  Nat.  Gas  Co.,  153  Ind.  483,  53  N.  E.  1089,  53  L.  E. 
A.  413. 

[16]    Effect  of  monopoly. 

A  gas  company  sued  to  restrain  enforcement  of  an  ordinance  fixing 
rates,  and  a  master  found  the  rates  confiscatory.  The  court  decided 
against  the  company  on  the  single  ground  that  it  had  been  a  monopoly 
unlawful  under  the  laws  of  Illinois. —  Held,  that  the  case  should  be 
remanded  for  a  new  trial. —  Peoria  Gas  Co.  v.  Peoria,  200  U.  S.  48,  26 
Sup.  Ct.  E.  (U.  S.)  214. 
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[17]    Actions  by  consnmer. 

L.  1896,  ch.  125,  fixed  the  maximum  price  of  gas  furnished  in  the 
city  of  New  York  at  80  cents.  The  Consolidated  Gas  Co.,  obtained 
in  a  suit  in  the  Circuit  Court  of  the  United  States,  in  which  the 
attorney-general  of  the  state,  the  district  attorney  of  New  York  County, 
The  City  of  New  York,  and  the  Gas  and  Electricity  Commission  of  the 
state,  were  made  parties  defendant,  an  injunction  pendente  lite  which 
restrained  the  defendants  from  enforcing  the  provisions  of  the  statute, 
provided  that  the  gas  company  might  make  the  same  charges  as  for- 
merly, and  further  provided  that  the  difference  between  the  old  and 
new  rate  be  paid  into  court,  there  to  remain  until  final  adjudication 
of  the  cause. —  Held,  that  a  consumer,  not  made  a  party  to  the  suit 
in  the  federal  court,  was  not  by  this  injunction  enjoined  from  bringing 
a  suit  in  the  Supreme  Court  of  New  York  State  to  restrain  the  gas 
company  from  cutting  off  his  supply  of  gas  on  account  of  his  refusal 
to  pay  the  old  rates,  nor  was  the  Supreme  Court  prohibited  from 
entertaining  such  a  suit. —  Bichman  v.  Consolidated  Gas  Co.,  186  N.  Y. 
209,  78  N.  E.  871,  affg.  s.  c.  114  App.  Div.  (N.  Y.)  216,  100  N.  Y.  Supp. 
81;  Grossman  v.  Consolidated  Gas  Co.,  114  App.  Div.  242,  100  N.  Y. 
Supp.  100;  affd.  186  N.  Y.  541,  78  N.  E.  1104,  on  opinion  in  Bichman 
V.  Consolidated  Gas  Co. 

A  ijerson  not  a  party  to  a  bill  in  equity  in  the  federal  courts  is  at 
liberty  to  apply  to  any  court  of  competent  jurisdiction  for  the  enforce- 
ment of  his  private  rights,  even  if  they  be  the  same  as  those  involved 
in  the  suit  first  brought  in  the  federal  court. —  Bichman  v.  Consoli- 
dated Gas  Co.,  114  App.  Div.  (N.  Y.)  216,  100  N.  Y.  Supp..  81;  affd. 
on  other  points,  186  N.  Y.  209,  78  N.  E.  871. 

If  there  is  a  suit  pending  between  a  gas  company  and  a  consumer 
as  to  the  correctness  of  the  former's  charge,  the  latter  is  entitled  to 
an  injunction  against  the  cutting  off  of  the  supply  of  gas  until  the 
case  can  be  adjudicated. —  SicMes  v.  Manhattan  Gas  Co.,  66  How.  Pr. 
(N.  Y.)  314,  affg.  s.  c.  64  How.  Pr.  (N.  Y.)  33. 

The  measure  of  damages  for  improjyer  refusal  to  continue  to  supply 
gas  includes  any  consequent  deterioration  in  the  value  of  the  premises, 
on  sale  or  rental,  the  cost  of  removing  the  gas  fixtures,  and  restoring 
the  premises,  etc. —  Baltim,ore  Gas  L.  Co.  v.  Colliday,  25  Md.  1. 

[18]    Penalties. 

N.  Y.  Transp.  Corp.  Law,  §  65,  provided  that  upon  demand  for  the 
furnishing  of  gas,  and  a  failure  of  a  gas  company  to  furnish  the  same 
within  a  certain  time,  the  latter  should  be  liable  to  a  penalty  of  $10, 
and  a  further  sum  of  $5,  for  each  and  every  day  it  so  failed  to  furnish 
gas.  A  gas  company  having  refused  to  furnish  gas  to  a  property 
owner,  the  latter  brought  suit  and  recovered  the  amount  of  the  penalty 
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which  had  accrued  up  to  the  bringing  of  the  action. —  Held,  that  the 
cause  of  action  for  the  penalty  was  single  and  indivisible  and  but  one 
recovery  could  be  had  therefor  and  therefore  the  property  owner  could 
not  bring  a  subsequent  action  to  recover  the  $5  per  day  accruing  after 
the  recovery  ij  the  first  action,  a  further  demand  and  refusal  being 
necessary  before  another  cause  of  action  accrued. —  Jones  v.  Rochester 
Gas  &  El.  Co.,  108  N.  Y.  65,  60  N.^  E.  1044,  revg.  s.  c.  45  App.  Div. 
(N.  Y.)  629,  64  N.  Y.  Supp.  138. 

A  written  demand  is  a  condition  precedent  to  the  recovery  of  a 
penalty  under  L.  1890,  ch.  566,  §  65,  for  refusal  or  failure  to  furnish 
gas,  and  the  fact  that  the  company  commenced  supplying  gas  without 
the  written  application  does  not  render  it  liable  to  the  penalty  im- 
mediately upon  discontinuing  service. —  Shelley  v.  Westchester  L.  Co., 
119  App.  Div.  (N.  Y.)  61,  103  N.  Y.  Supp.  951. 

N.  Y.  Transp.  Corp.  L.,  §  65,  provides  a  penalty  for  failure  or  refusal 
of  an  electric  lighting  company  to  furnish  electricity  to  persons  whose 
property  is  located  within  one  hundred  feet  of  the  wires  of  such  com- 
pany.—  Held,  that  no  penalty  is  incurred  for  refusal  to  furnish  elec- 
tricity for  the  lighting  of  a  house,  where  it  appears  that  the  wire  which 
is  within  one  hundred  feet  of  the  plaintiff's  house  carries  a  current 
which  was  too  strong  to  be  utilized  for  domestic  purposes. —  Moore  v. 
Champlain  Elect.  Co.,  88  App.  Div.  (N.  Y.)  289,  85  N.  Y.  Supp.  3Y. 

Where,  after  application  therefor,  gas  is  furnished  to  a  consumer 
for  a  short  time  and  then  is  cut  off,  no  penalty  can  be  recovered  under 
L.  1900,  ch.  566,  for  refusal  to  supply  gas,  until  there  has  been  a  new 
application,  and  a  refusal  to  supply. —  Shelly  v.  Westchester  L.  Co., 
55  Misc.  (N.  Y.)  105,  105  N.  Y.  Supp.  133. 

After  plaintiff  had  brought  action  in  the  Supreme  Court  to  compel 
an  electrical  corporation  to  restore  its  wire  connections  with  his  house, 
defendant  asked  that  court  to  grant  an  interlocutory  order  restraining 
the  plaintiff  from  prosecuting  in  municipal  court  an  action  to  recover 
from  the  defendant  certain  statutory  penalties  for  refusing  electric 
light  to  him. —  Held,  that  even  if  the  court  has  power  to  stay  pro- 
ceedings in  another  and  inferior  tribunal,  the  power  can  be  justified 
only  in  an  extreme  emergency. —  Gould  V.  Edison  Elect.  III.  Co.,  26 
Misc.  (N.  Y.)  64,  56  N.  Y.  Supp.  465. 

A  statute  imposing  penalties  for  refusal  or  neglect  to  supply  "  elec- 
tric light  as  required,"  must  be  strictly  construed,  and  requisition  there- 
fore must  be  in  writing. —  Andrews  v.  North  B.  Elect.  L.  &  P.  Co.,  24 
Misc.  (N.  Y.)  671,  53  N.  Y.  Supp.  810,  affg.  s.  c.  23  Misc.  (N.  Y.) 
512,  51  N.  Y.  Supp.  873, 
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§   67.   Inspection    of    gas    and    electric    meters.— 

1.  Each  commission  shall  appoint  inspectors  of  gas  and  electric 
meters  whose  duty  it  shall  be  when  required,  to  inspect,  examine, 
prove  and  ascertain  the  accuracy  of  any  and  all  gas  meters  used  or 
intended  to  be  used  for  measuring  or  ascertaining  the  quantity  of 
illuminating  or  fuel  gas  or  natural  gas  furnished  by  any  gas  cor- 
poration to  or  for  the  use  of  any  person  and  any  and  all  electric 
meters  used  or  intended  to  be  used  for  measuring  and  ascertaining 
the  quantity  of  electrical  current  furnished  for  light,  heat  and 
power  by  any  electrical  corporation  to  or  for  the  use  of  any  person 
or  persons  and  when  found  to  be  or  made  to  be  correct,  the  inspector 
shall  stamp  or  mark  all  such  meters  and  each  of  them  with  some 
suitable  device,  which  device  shall  be  recorded  in  the  of&ce  of  the 
secretary  of  state. 

2.  No  corporation  or  person  shall  furnish  or  put  in  use  any  gas 
meter  which  shall  not  have  been  inspected,  proved  and  sealed,  or 
any  electric  meter  which  shall  not  have  been  inspected,  approved, 
stamped  or  marked  by  an  inspector  of  the  commission.  Every  gas 
and  electrical  corporation  shall  provide  or  keep  in  and  upon  its 
premises  a  suitable  and  proper  apparatus,  to  be  approved  and  stamped 
or  marked  by  the  commission,  for  testing  and  proving  the  accuracy 
of  gas  and  electric  meters  furnished  for  use  by  it,  and  by  which 
apparatus  every  meter  may  and  shall  be  tested,  on  the  written  re- 
quest of  the  consumer  to  whom  the  same  shall  be  furnished,  and  in 
his  presence  if  he  desires  it. 

If  any  consumer  to  whom  a  meter  has  been  furnished,  shall 
request  the  commission  in  writing  to  inspect  such  meter,  the  com- 
mission shall  have  the  same  inspected  and  tested;  if  the  same  on 
being  so  tested  shall  be  found  to  be,  four  per  cent,  if  an  electric 
meter,  or  two  per  cent,  if  a  gas  meter,  defective  or  incorrect  to  the 
prejudice  of  the  consumer,  the  inspector  shall  order  the  gas  or 
electrical  corporation  forthwith  to  remove  the  same  and  to  place 
instead  thereof  a  correct  meter,  and  the  expense  of  such  inspection 
and  test  shall  be  borne  by  the  corporation;  if  the  same  on  being  so 
tested  shall  be  found  to  be  correct  the  expense  of  such  inspection 
and  test  shall  be  borne  by  the  consumer.  A  uniform  reasonable 
charge  shall  be  fixed  by  the  commission  for  this  service. 


Power  of  Commissioner  of  Water  Supply,  Oas  &  Electricity  of  The 
City  of  New  York,  to  test  meters, —  see  Greater  N.  Y.  Oh., 
§§  469,  519. 
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Power  of  former  Commission  of  Gas  &  Electricity  as  to  inspection 

of  meters,— see  N.  Y.  Gas  &  El.  Com.  Act,  §  10. 
Appointment,  salary,  general  office,  etc.,  of  former  Inspector  of  Oas 

Meters,— see  N.  Y.  Tranap.  Corp.  L.,  §  62. 
Deputy  Inspectors  of  Oas  Meters  and  employees  of  former  Inspector 

of  Gas  Meters, —  see  N.  Y.  Transp.  Corp.  L.,  §  63. 
Provisions  of  Transportation  Corporation  Law  as  to  inspection  of 

gas  meters,— see  N.  Y.  Transp.  Corp.  L.,  §  64. 
Effect  of  inspections  of  gas  meters  made  before  the  passage  of  thit 

Act, —  see  post,  §  82. 
Office  of  Inspector  of  Gas  Meters  abolished,  and  his  powers  and  duties 

transferred  to  the  Public  Service  Commissions, —  see  post,  §  82. 
General  power  of  the  state   to  regulate  property  devoted  to  public 

use, —  see  ante,  §  1,  notes  [l]-[22]. 
Exemption  from  public  control, —  see  ante,  §  1,  notes   [16]-[21]. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40]. 
Effect  of  vacancies  on  power  of  Commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  Commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 


Eequiring  the  expenses  of  a  state  railroad  commission  to  be  borne 
by  the  corporations  inspected,  is  constitutional. —  Charlotte,  C.  &  A. 
R.  Go.  V.  Gibbes,  142  U.  S.  386,  12  Sup.  Ct.  E.  (U.  S.)  255. 

The  court  does  not  perceive  the  impracticability  of  inspection  of 
meters,  etc.,  as  alleged  by  the  defendant  gas  company,  or  its  great 
expense.— /Sc/imeer  v.  Gas.  L.  Co.,  147  N.  Y.  529,  42  N.  E.  202,  30  L. 
E.  A.  653,  revg.  s.  c.  26  N.  Y.  Supp.  1128. 

A  gas  meter,  even  after  being  tested  and  inspected  pursuant  to  law, 
is  not  conclusive  of  the  correctness  of  the  quantity  of  gas  a  consumer 
is  charged  for,  but  the  registry  may  be  attacked  by  other  proper  evi- 
dence.—Sici^es  V.  Manhattan  Gas  Co.,  66  How.  Pr.  (N.  Y.)  314,  64 
How.  Pr.  (N.  Y.)  33. 

A  meter  which  has  been  neither  sealed  nor  inspected  cannot  be  ac- 
cepted as  a  standard  of  measurement,  in  an  action  by  a  gas  company 
to  recover  the  price  of  gas  furnished. —  Manhattan  Gas  Co.  V.  Flamme, 
12  N.  Y.  WIdy.  Dig.  245. 

When  a  meter  is  installed  in  the  house  of  a  consumer,  there  is  no 
bailment,  from  which  the  consumer  can  claim  the  right  to  use  it  for 
any  reasonable  purpose. —  Blondell  v.  Consolidated  Gas  Co.,  89  Md. 
732,  43  Atl.  817,  46  L.  E.  A.  187. 
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§   68.  Approval  of  incorporation  and  franchises; 
certificate;  "^[permits  for  a  municipal  system]. —  No 

gas  corporation  or  electrical  corporation  incorporated  under  the 
laws  of  this  or  any  other  state  shall  begin  construction,  or  exercise 
any  right  or  privilege  under  any  franchise  hereafter  granted,  or 
under  any  franchise  heretofore  granted  but  not  heretofore  actually 
exercised  without  first  having  obtained  the  permission  and  approval 
of  the  proper  commission.  Before  such  certificate  shall  be  issued 
a  certified  copy  of  the  charter  of  such  corporation  shall  be  filed  in 
the  office  of  the  commission,  together  with  a  verified  statement  of 
the  president  and  secretary  of  the  corportation,t  showing  that  it  has 
received  the  required  consent  of  the  proper  municipal  authorities. 
No  municipality  shall  build,  maintain  and  operate  for  other  than 
municipal  purposes  any  works  or  systems  for  the  manufacture  and 
supplying  of  gas  or  electricity  for  lighting  purposes  without  a  cer- 
tificate of  authority  granted  by  the  commission.  If  the  certificate 
of  authority  is  refused,  no  further  proceedings  shall  be  taken  before 
the  commission,  but  a  new  application  may  be  made  therefor  after 
one  year  from  the  date  of  such  refusal. 


As  to  granting  of  franchises  hy  The  City  of  New  York, —  see  Greater 
N.  T.  Ch.,  §§  71-77. 

Ordinances  of  municipalities  consolidated  to  form  Greater  New  York, 
relating  to  franchises  or  grants  of  rights,  are  subject  to  modifica- 
tion, amendment  or  repeal  hy  the  Board  of  Estimate  and  Appor- 
tionment,—  see  Greater  N.  T.  Ch.,  §  41. 

Ordinances  made  hy  the  Board  of  Aldermen  of  New  York  City  as 
to  the  use  of  streets  do  not  affect  any  franchise  or  grant  author- 
ized or  approved  hy  the  Board  of  Estimate  and  Apportionment 
or  the  former  Board  of  Rapid  Transit  Railroad  Commissioners, — 
see  Greater  N.  Y.  Ch.,  §  50,  as  amd.  by  L.  1905,  ch.  629,  §  9. 

Powers  of  Board  of  Estimate  and  Apportionment  of  New  York  City 
as  to  franchises, —  see  Greater  N.  T.  Ch.,  §  242,  as  amd.  by  L. 
1905,  ch.  629,  §  14. 

Parallel  provision  of  N.  Y.  Gas  &  Electricity  Commission  Act, —  see 
N.  Y.  Gag  &  El.  Com.  Act,  §  11. 

Approval  hy  Commissions  of  organization  and  franchises  of  railroad 
corporations, —  see  ante,  §  53. 

General  power  of  the  state  to  regulate  property  devoted  to  puhltc 
use, —  see  ante,  §  1,  notes  [l]-[22]. 

Exemption  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 
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Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  Oommission, —  see  ante,  §  4,  note  [5]. 
Validity  of  Commission  plan  of  regulation, —  see  ante,  §  4,  note  [4]. 


[1]    Organization  of  gas  corporation. 

A  corporation  formed  Dec.  21,  1895",  to  bore  natural  gas  wells,  and 
pipe  and  sell  gas,  was  properly  organized  under  the  N.  Y.  Business 
Corporations  Law  and  not  under  the  N.  Y.  Transportation  Corporations 
Law.—  Wilson  v.  Tennent,  61  App.  Div.  (N.  Y)  100,  70  N.  Y.  Supp. 
2,  afFg.  s.  c.  32  Misc.  (N.  Y.)  273,  65  N.  Y.  Supp.  852;  affd.  179  N.  Y. 
546,  71  N.  E.  1142. 

[2]    Municipal  and  legislative  consents. 

The  right  to  grant  or  withhold  consent  to  the  occupation  of  the 
streets  of  a  municipality  for  electric  lighting  purposes  is  one  thing; 
the  right  to  regulate  such  occupation  after  consent  is  given  is  another 
thing.— PeopZe  ex  rel.  W.  S.  El.  Go.  v.  Consolidated  T.  &  E.  S.  Co., 
187  N.  Y.  58,  79  N.  E.  892. 

Under  the  Greater  New  York  Charter,  the  administrative  officers 
of  the  city  are  not  authorized  to  grant  franchises  or  "  consents "  to  a 
gas  corporation,  etc.,  but  such  franchise  must  come  only  from  the 
municipal  legislature,  in  the  absence  of  express  and  unequivocal  provision 
of  the  state  legislature  to  the  contrary. — ■  Ohee  v.  Northern  Union  Gas  Co., 
158  N.  Y.  510,  53  N.  E.  692,  revg.  s.  c.  34  App.  Div.  (N.  Y.)  551,  56 
N.  Y.  Supp.  450. 

The  consent  of  local  authorities  of  a  town  that  a  gas  company  might 
place  gas  conduits  in  the  streets  of  the  town,  gives  a  right  to  use  not 
only  streets  then  existing,  but  streets  thereafter  opened  or  used. — 
People  ex  rel.  Woodhaven  Gas  Cq.  v.  Beehan,  153  N.  Y.  528,  47  N.  E. 
785,  revg.  11  App.  Div.  (X.  Y.)  175,  42  N.  Y.  Supp.  1071. 

It  is  competent  for  the  legislature  to  provide  for  the  creation  of  gas 
corporations  and  for  the  laying  of  pipes  and  mains  in  streets  and  other 
highways  in  order  to  transport  gas  to  consumers. —  La  Harpe  v.  Elm 
Tp.  Gas,  L.  F.  &  P.  Co.,  69  Kan.  97,  76  Pac.  448. 

Only  the  state  can  confer  the  right  to  use  public  streets  for  the  trans- 
mission and  sale  of  electricity. —  Purnell  v.  McLane,  98  Md.  589,  56 
Atl.  830. 

[3]    Mnnicipal  lighting. 

The  erection  of  a  municipal  gas  plant,  where  the  city  already  has 
granted  a  franchise  to  an  existing  plant,  is  not  an  impairment  of 
contract. —  Hamilton  Gas  L.  &  C.  Co.  v.  Hamilton  City,  146  TJ.  S. 
258,  13  Sup.  Ct.  R.  (U.  S.)  90. 
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A  municipality  may  supply  not  only  itself  but  its  inhabitants  with 
electric  lights. —  Hequemhourg  v.  Dunkirk,  49  Hun  (N.  Y.),  553,  2 
N.  Y.  Supp.  447. 

A  municipality  has  inherent  power,  independent  of  statutory  author- 
ization, to  erect  plants  and  procure  equipment  for  furnishing  light 
for  its  streets  and  public  places. —  Crawfordsville  v.  Braden,  130  Ind. 
149,  28  N.  E.  849,  14  L.  E.  A.  268n. 

The  legislature  may  confer  power  upon  a  municipality  to  manu- 
facture gas  or  electricity  for  its  own  use  in  lighting  and  for  the  pur- 
pose of  selling  the  same  to  its  own  citizens. —  Opinion  of  Justices,  150 
Mass.  592,  24  N.  E.  1084,  8  L.  R  A.  487n. 

Where  the  capacity  of  a  municipal  electric  lighting  plant  is  greater 
than  is  necessary  for  the  lighting  of  the  streets  of  the  city,  the  city 
has  power  to  sell  the  excess  to  private  citizens. —  Crouch  v.  City  of 
McEinney,  —  Tex.  Civ.  App  — ,  104  S.  W.  518. 

[4]    Contracts  with  mnnicipality. 

The  grant  to  a  municipality  of  power  to  confer  the  privilege  of  fur- 
nishing light  for  the  streets  thereof  and  to  the  inhabitants  of  said 
municipality  does  not  necessarily  grant  the  power  to  make  such  privi- 
lege exclusive. —  Water,  Light  &  Gas  Co.  of  Hutchinson  v.  Hutchinson, 
207  U.  S.  385,  28  Sup.  Ct.  E.  (U.  S.)  135,  affg.  s.  c.  144  Eed.  256. 

The  power  of  a  municipality  to  grant  an  exclusive  privilege  must  be 
expressly  given  to  it,  or  if  inferred  from  other  powers,  must  be  indispen- 
sable to  them. —  Watery,  Light  &  Oas  Co.  of  Hutchinson  v.  Hutchinson, 
207  U.  S.  385,  28  Sup.  Ot.  E.  (U.  S.)  135,  affg.  s.  a  144  Fed.  256. 

The  borough  of  Mimcie  was  authorized  by  the  legislature  to  light  its 
streets  and  to  manufacture  electricity  to  supply  its  inhabitants. —  Held, 
that  these  provisions  empower  the  borough  to  make  a  ten-year  exclusive 
contract  with  a  private  company,  with  an  option  in  the  borough  to 
renew  or  purchase  at  the  expiration  of  the  ten  years. —  Muncy  Elec. 
L.  H.  &  P.  Co.  V.  Peoples'  Elect.  L.  H.  &  P.  Co.,  218  Pa.  636,  67  Atl. 
956. 

[5]    Limit   of  period  of  corporate  existence. 

The  fact  that  a  municipal  franchise  to  a  gas  corporation  to  dig  into 
the  streets  for  the  purpose  of  laying  gas  pipes  is  limited  to  a  certam 
term  of  years,  in  no  way  limits  the  period  of  corporate  existence  of  the 
corporation. —  Matter  of  Consolidated  Oas  Co.,  56  Misc.  (N.  Y.)  49. 


§  69.  Approval  of  issues  of  stock,  bonds  and  other 
forms  of  indebtedness;  ''^ [merger;  capitalization  of 
franchises] .— A  gas  corporation  or  electrical  corporation 
organized    or   existing,    or    hereafter   incorporated,    under   or   by 
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virtue  of  the  laws  of  the  state  of  New  York,  may  issue  stocks, 
bonds,  notes  or  other  evidence  of  indebtedness  payable  at  periods  of 
more  than  twelve  months  after  the  date  thereof,  when  necessary  for 
the  acquisition  of  property,  the  construction,  completion,  extension 
or  improvement  of  its  plant  or  distributing  system,  or  for  the  im- 
provement or  maintenance  of  its  service  or  for  the  discharge  or 
lawful  refunding  of  its  obligations,  provided  and  not  otherwise 
that  there  shall  have  been  secured  from  the  proper  commission  an 
order  authorizing  such  issue,  and  the  amount  thereof,  and  stating 
that,  in  the  opinion  of  the  commission,  the  use  of  the  capital  to  be 
secured  by  the  issue  of  such  stock,  bonds,  notes  or  other  evidence  of 
indebtedness  is  reasonably  required  for  the  said  purposes  of  the 
corporation.  For  the  purpose  of  enabling  it  to  determine  whether 
or  not  it  should  issue  such  an  order,  the  commission  shall  make  such 
inquiry  or  investigation,  hold  such  hearings  and  examine  such  wit- 
nesses, books,  papers,  documents  or  contracts  as  it  may  deem  of 
importance  in  enabling  it  to  reach  a  determination.  Such  gas 
corporation  or  electrical  corporation  may  issue  notes,  for  proper 
corporate  purposes  and  not  in  violation  of  any  provision  of  this  or 
of  any  other  act,  payable  at  periods  of  not  more  than  twelve  months 
without  such  consent;  but  no  such  notes  shall,  in  whole  or  in  part, 
directly  or  indirectly  be  refunded  by  any  issue  of  stock  or  bonds  or 
by  any  evidence  of  indebtedness  running  for  more  than  twelve 
months  without  the  consent  of  the  proper  commission.  Provided, 
however,  that  the  commission  shall  have  no  power  to  authorize  the 
capitalization  of  any  franchise  to  be  a  corporation  or  to  authorize 
the  capitalization  of  any  franchise  or  the  right  to  own,  operate  or 
enjoy  any  franchise  whatsoever  in  excess  of  the  amount  (exclusive 
of  any  tax  or  annual  charge)  actually  paid  to  the  state  or  to  any 
political  subdivision  thereof  as  the  consideration  for  the  grant  of 
such  franchise  or  right.  Nor  shall  the  capital  stock  of  a  corpora- 
tion formed  by  the  merger  or  consolidation  of  two  or  more  other 
corporations,  exceed  the  sum  of  the  capital  stock  of  the  corpora- 
tions, so  consolidated,  at  the  par  value  thereof,  or  such  sum  and 
any  additional  sum  actually  paid  in  cash;  nor  shall  any  contract 
for  consolidation  or  lease  be  capitalized  in  the  stock  of  any  cor- 
poration whatever;  nor  shall  any  corporation  hereafter  issue  any 
bonds  against  or  as  a  lien  upon  any  contract  for  consolidation  or 
merger.  

Parallel  provisions  of  New  York  Gas  &  Electricity  Oommission  Act, 
—  see  N.  Y.  Gas  &  El.  Com.  Act,  §  12. 
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Approval  of  issues  of  stocks,  bonds,  etc.,  hy  railroad  corporations, — 

see  ante,  §  56. 
General  power  of   the  state   to   regulate   property  devoted   to  public 

use, —  see  ante,  §  1,  notes  [l]-[22]. 
Exemption  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General  rules  qf  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  Commissions, —  see  ante,  §  4,  note 

[5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Compelling  production  of  books  and  papers, —  see  ante,  §  19,  notes 

-   [3]-[6]. 
Punishment  <^f  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]- 

[12]. 
Commission  not  bound  by  technical  rules  of  procedure, —  see  ante, 

§  20,  note  [1]. 
Immunity  of  witnesses, —  see  ant«,  §  20,  notes  [2]-[9]. 


A  light  and  power  company  made  application  under  N  Y.  Pub.  Serv. 
Com.  L.,  §  69,  for  authority  to  issue  ten-year  5  per  cent,  debenture  bonds 
to  the  extent  of  $350,000  bearing  8  per  cent,  interest,  convertible  at  the 
option  of  the  holders,  not  less  than  two  years  from  date  and  prior  to 
maturity,  into  common  stock  of  the  corporation  at  par.  The  Commis- 
sion approved  the  issue  to  the  extent  of  $330,000  provided  that  the  con- 
version into  common  stock  should  take  place  only  upon  a  particular  day 
in  each  year  fixed  by  the  corporation,  with  at  least  thirty  days'  notice 
to  the  corporation  by  bondholders  and  upon  previous  formal  approval 
of  guch  conversion  by  the  Commission  upon  application  in  writing  by 
the  corporation. —  Application  of  Newburgh  L.  H.  &  P.  Co.  Decided 
by  the  N.  Y.  Public  Service  Commission  of  the  Second  District,  April 
29,  1908. 

It  is  not  now  lawful  for  electrical  corporations  subject  to  the  pro- 
visions of  the  Public  Service  Commissions  Law  to  issue  stock  in  pay- 
ment of  a  dividend.  Such  purpose  is  not  one  of  the  purposes  enumer- 
ated in  section  69  of  that  law  for  which  issues  of  stock  may  be  made. — 
Application  of  Babylon  Elect.  L.  Go.  Decided  by  the  N.  Y.  Public 
Service  Commission  of  the  Second  District,  March  9,  1908. 

A  statute  of  New  Jersey  provided  that  whenever  it  might  be  neces- 
sary for  a  gas  company  incorporated  under  an  act  of  that  state  to  in- 
crease its  bonded  indebtedness,  it  might  by  a  vote  of  the  directors 
after  consent  of  a  majority  of  stockholders,  increase  its  bonded  in- 
debtedness to  any  amount  not  exceeding  two-thirds  of  its  capital  stock. 
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—  Held,  that  this  act  permitted  such  issue  to  corporations  formerly 
restricted  to  a  less  amount,  but  did  not  restrict  the  powers  of  corpora- 
tions already  possessing  power  to  create  a  greater  bonded  indebtedness. 

—  Thatcher  v.  Consumers'  Gas  Co.,  —  N.  J.  Eq.  — ,  66  Atl.  934. 


§  70.  Approval  of  transfer  of  franchise;  ^[holding 
companies]. —  No  gas  corporation  or  electrical  corporation  shall 
transfer  or  lease  its  franchises,  works  or  system  or  any  part  of  such 
franchise,  works  or  system  to  any  other  person  or  corporation  or 
contract  for  the  operation  of  its  works  and  system,  without  the 
written  consent  of  the  proper  commission.  The  permission  and 
approval  of  the  commission,  to  the  exercise  of  a  franchise  under 
section  sixty-eight  of  this  act,  or  to  the  assignment,  transfer  or 
lease  of  a  franchise  under  this  section  shall  not  be  construed  to  re- 
vive or  validate  any  lapsed  or  invalid  franchise  or  to  enlarge  or 
add  to  the  powers  and  privileges  contained  in  the  grant  of  any 
franchise  or  to  waive  any  forfeiture.  No  such  corporation  shall 
directly  or  indirectly  acquire  the  stock  or  bonds  of  any  other  cor- 
poration incorporated  for,  or  engaged  in,  the  same  or  a  similar 
business,  or  proposing  to  operate  or  operating  under  a  franchise 
from  the  same  or  any  other  municipality,  unless  authorized  so  to 
do  by  the  commission.  Save  where  stock  shall  be  transferred  or 
held  for  the  purpose  of  collateral  security  only  with  the  consent 
of  the  commission  empowered  by  this  act  to  give  such  consent,  no 
stock  corporation  of  any  description,  domestic  or  foreign,  other  than 
a  gas  or  electrical  corporation,  shall  purchase  or  acquire,  take  or 
hold,  more  than  ten  per  centum  of  the  total  capital  stock  issued 
by  any  gas  corporation  or  electrical  corporation  organized  or  exist- 
ing under  or  by  virtue  of  the  laws  of  this  state.  Nothing  herein 
contained  shall  be  construed  to  prevent  the  holding  of  stock  hereto- 
fore lawfully  acquired.  Every  contract,  assignment,  transfer  or 
agreement  for  transfer  of  any  stock  by  or  through  any  person  or 
corporation  to  any  corporation,  in  violation  of  any  provision  of  this 
act,  shall  be  void  and  of  no  effect,  and  no  such  transfer  or  assign- 
ment shall  be  made  upon  the  books  of  any  such  gas  corporation, 
or  electrical  corporation,  or  shall  be  recognized  as  effective  for  any 
purpose.  . 

Power  of  former  Gas  and  Electricity  Commission  as  to  the  transfer  of 
franchises  and  the  acquiring  of  stoclcs  or  bonds  of  other  corpora- 
tions,— see  N.  Y.  Gas  &  El.  Com.  Act,  §  1-3. 


•Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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Approval  of  transfer  of  franchises  hy  railroad  corporations, —  see  ante, 

§  54. 
General  power  of  the  state  to  regulate  property  devoted  to  public  use, — ■ 

see  ante,  §  1,  notes  [l]-[22]. 
Exemption  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
General  rules  of  statutory  construction,— see  ante,  §  1,  notes  [23]-[40]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Effect  of  vacancies  on  power  of  Commission, — -see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 


A  corporation  cannot  disable  itself  by  contract  from  the  performance 
of  public  duties  which  it  has  undertaken. —  Gibhs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396,  9  Sup.  Ct.  E.  (U.  kS.)  553. 

The  sale  of  the  franchise  of  an  insolvent  electrical  corporation,  at 
public  auction  by  the  receiver,  transfers  to  the  purchaser  all  the  rights 
vested  in  the  defunct  corporation  by  the  original  franchise  grant. — 
Mlatter  of  Long  Acre  El.  L.  &  P.  Co.,  188  N.  Y.  361. 

A  gas  corporation,  without  legislative  sanction  or  authority,  executed  a 
lease  of  its  property  and  franchises  to  another  corporation,  which  entered 
into  possession  of  the  demised  property  and  used  the  same. —  Held,  that 
while  as  to  the  public  such  lease  was  void,  as  to  the  lessee,  not  being 
malum,  in  se  or  malum  prohibitum,  it  was  not  absolutely  void,  and  there 
could  be  recovery  of  rent  due  under  the  lease. —  Bath  Gas  L.  Co.  v. 
Claffy,  151  N.  Y.  24,  45  N.  E.  390,  36  L.  E.  A.  664,  affg.  s.  c.  74  Hun 
(N.  Y.),  638,  26  N.  Y.  Supp.  287. 

The  court  will  deny  the  application  of  the  attorney-general  of  the  state 
for  leave  to  bring  an  action  to  annul  a  corporation  on  the  grounds  that 
it  was  formed  by  an  unlawful  merger  and  that  it  constitutes  an  unlawful 
monopoly,  where  it  does  not  appear  that  the  corporation  has  been  guilty 
of  serious  transgressions  or  acts  materially  harming  the  public. —  Matter 
of  Consolidated  Gas  Co..  56  Misc.  (N.  Y.)  49. 

The  provisions  of  N.  Y.  Stock  Corporation  Law,  §  40,  authorizing  one 
corporation  to  acquire  and  hold  the  stock  of  other  corporations  on  certain 
conditions,  are  not  affected  by  L.  1897,  ch.  383,  and  L.  1890,  ch.  690, 
known  as  the  Anti-Monopoly  Statutes.  Transfers  of  stock  pursuant  to 
that  section  are  not  prohibited  by  the  New  York  laws  against  monopoly. — 
Matter  of  Consolidated  Gas  Co.,  56  Misc.  (N.  Y.)  49. 

A  lease  by  one  gas  company  to  another  of  its  works  and  property  for 
five  years  with  privilege  of  renewal  for  five  years  longer,  is  invalid,  as 
against  non-consenting  stockholders. —  Gopeland  v.  Citizens'  Gas  L.  Co., 
61  Barb.  (N.  Y.)  60. 
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A  private  gas  corporation  cannot  by  contract  with  another  gas  com- 
pany disable  itself  from  performing  its  duty  to  the  public. —  Chicago 
Gas  L.  Co.  V.  People's  Gas  L.  Co.,  121  111.  530,  13  N.  E.  169. 

Consolidated  companies  become  vested  with  the  rights  and  privileges 
of  the  merging  companies  and  are  bound  by  all  their  obligations. —  Peo- 
ple's Gas  L.  &  C.  Co.  V.  Hale,  94  111.  App.  406. 


§  71.  Complaints  as  to  quality  and  price  of  gas 
and  electricity;  investigation  by  conimission;  forms 
of  complaints.^  Upon  the  complaint  in  writing  of  the  mayor 
of  a  city,  the  trustees  of  a  village  or  the  town  board  of  a  town  in 
which  a  person  or  corporation  is  authorized  to  manufacture,  sell 
or  supply  gas  or  electricity  for  heat,  light  or  power,  or  upon  the 
complaint  in  writing  of  not  less  than  one  hundred  customers  or 
purchasers  of  such  gas  or  electricity  in  cities  of  the  first  or  second 
class,  or  of  not  less  than  fifty  in  cities  of  the  third  class,  or  of  not 
less  than  twenty-five  elsewhere,  either  as  to  the  illuminating  power, 
purity,  pressure  or  price  of  gas  or  the  initial  efiiciency  of  the 
electric  incandescent  lamp  supply,  or  the  regulation  of  the  volt- 
age of  the  supply  system  used  for  incandescent  lighting,  or  price 
of  electricity  sold  and  delivered  in  such  municipality,  the  proper 
commission  shall  investigate  as  to  the  cause  for  such  complaint. 
When  such  complaint  is  made,  the  commission  may,  by  its  agents, 
examiners  and  inspectors,  inspect  the  works,  system,  plant  and 
methods  used  by  such  person  or  corporation  in  manufacturing, 
transmitting  and  supplying  such  gas  or  electricity,  and  may  ex- 
amine or  cause  to  be  examined  the  books  and  papers  of  such  person 
or  corporation  pertaining  to  the  manufacture,  sale,  transmitting 
and  supplying  of  such  gas  or  electricity.  The  form  and  contents 
of  complaints  made  as  provided  in  this  section  shall  be  prescribed 
by  the  commission.  Such  complaints  shall  be  signed  by  the  officers, 
or  by  the  customers,  purchasers  or  subscribers  making  them,  who 
must  add  to  their  signatures  their  places  of  residence,  by  street  and 
number,  if  any. 


Power  of  Commissioner  of  Water  Supply,  Gas  and  Electricity  of  The 
City  of  New  Yorh,  as  to  the  inspection  and  testing  of  gas  and 
electricity  supplied  to  the  city, —  see  Greater  N.  T.  Ch.,  §§  469, 
519. 

City  Inspectors  of  Illuminating  Gas, —  see  Greater  N.  Y.  Ch.,  §  522. 
21 
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Parallel  provisions  of  New  York  Gas  and  Electricity  Commission  Act, 

—  see  N.  Y.  Gas  &  El.  Com.  Act,  §§  15,  16. 
Complaints  as  to  rates  of,  or  service  by,  common  carriers, —  see  ante, 

§  48. 
General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]-[40]. 
Effect  of  vacancies  on  power  of  Commission, —  see  ante,  §  4,  note  [5]. 
Validity  of  commission  plan  of  regulation, —  see  ante,  §  4,  note  [14]. 
Commissions  as  administrative  bodies, —  see  ante,  §  4,  note  [15]. 
Compelling  production  of  books  and  papers, —  see  ante,  §  19,  notes 

[3]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Commission  not  bound  by  technical  rules  of  procedure, —  see  ante,  §  20, 

note  [1]. 
Principles  governing   allowance   of  amendments  to   complaints, —  see 

ante,  §  20,  note  [1]. 
Immunity  of  witnesses, —  see  ante,  §  20,  notes  [2]-[9]. 
General  power  of  Commission  to  conduct  investigation, —  see  ante,  §  48, 

note  [1]. 


§  72.  Xotice  and  hearing;  order  fixing  price  of  gas 
or  electricity,  or  requiring  improvement.— Before  pro- 
ceeding under  a  complaint  presented  as  provided  in  section  seventy- 
one,  the  commission  shall  cause  notice  of  such  complaint,  and  the 
purpose  thereof,  to  be  served  upon  the  person  or  corporation  affected 
thereby.  Such  person  or  corporation  shall  have  an  opportunity 
to  be  heard  in  respect  to  the  matters  complained  of  at  a  time 
and  place  to  be  specified  in  such  notice.  If  an  investigation  be 
instituted  upon  motion  of  the  commission  the  person  or  corpora- 
tion affected  by  the  investigation  may  be  permitted  to  appear  be- 
fore the  commission  at  a  time  and  place  specified  in  the  notice 
and  answer  all  charges  which  may  be  preferred  by  the  commis- 
sion. After  a  hearing  and  after  such  investigation  as  may  have 
been  made  by  the  commission  or  its  officers,  agents,  examiners 
or  inspectors,  the  commission  within  lawful  limits  may,  by  order, 
fix  the  maximum  price  of  gas  or  electricity  to  be  charged  by 
such  corporation  or  person,  or  may  order  such  improvement  in 
the  manufacture  or  supply  of  such  gas,  in  the  manufacture,  trans- 
mission or  supply  of  such  electricity,  or  in  the  methods  employed 
by  such  person  or  corporation,  as  will  in  its  judgment  improve  the 
service.  The  price  so  fixed  by  the  commission  shall  be  the  maximum 
price  to  be  charged  by  such  person  or  corporation  for  gas  or  elec- 
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tricity  in  such  municipality  until  the  commission  shall  upon  com- 
plaint as  provided  in  this  section  or  upon  an  investigation  conducted 
by  it  on  its  own  motion,  again  fix  the  maximum  price  of  such  gas 
or  electricity.  In  determining  the  price  to  he  charged  for  gas 
or  electricity  the  commission  may  consider  all  facts  which  in  its 
judgment  have  any  bearing  upon  a  proper  determination  of  the 
question  although  not  set  forth  in  the  complaint  and  not  within  the 
allegations  contained  therein. 


Similar  provisions  as  to  hearings  before  former  Gas  and  Electricity 

Commission, —  see  N.  T.  Gas  &  El.  Com.  Act,  §  17. 
Procedure  upon  investigation  of  complaints  against  common  carriers, 

—  see  ante,  §§  11,  19,  20,  45,  48. 
Power  of  commissions  to  fix  rates  and  service  of  common  carriers, —  see 

ante,  §  49. 
General  rules  of  statutory  construction, — see  ante,  §  1,  notes  [23]-[40]. 
Where  hearings  will  he  held, —  see  ante,  §  19,  note  [1]. 
Compelling  production  of  hooks  and  papers, —  see  ante,   §  19,  notes 

[3]-[6]. 
Punishment  of  witnesses  for  contempt, —  see  ante,  §  19,  notes  [7]-[12]. 
Commission  not  hound  hy  technical  rules  of  procedure, —  see  ante,  §  20, 

note  [1]. 
Immunity  of  witnesses,- — see  ante,  §  20,  notes  [2]-[9]. 
Effect  of  orders  of  Commission, —  see  ante,  §  23,  notes  [l]-[3]. 
Review  of  orders, —  see  ante,  §  23,  notes  [5]-[9]. 
Judicial  restraint  of  orders, —  see  ante,  §  23,  notes  [10-[19]. 
Federal  interference  with  orders  of  state  commissions, —  see  ante,  §-  23, 

notes  [20]-[28]. 
Judicial  enforcement  of  orders, —  see  ante,  §  5Y,  notes. 
General  power  to  investigate, —  see  ante,  §  66,  note  [6]. 
Bight  of  gas  corporation  to  require  deposit  to  secure  payment  for  gas 

consumed, —  see  ante,  §  66,  note  [11]. 
Restraining  collection  of  unreasonable  rates, —  see  post,  §  74,  note. 
Unlawful  charge  as  defense  to  action  to  recover  for  gas  or  electricity 

used, —  see  post,  §  75,  note. 


[1]    Iiegislative   control  over  rates   and   cbarges.   — In  general. 

General  power  of  the  state  to  regulate  property  devoted  to  public  use, — 
see  ante,  §  1,  notes  [l]-[22]. 
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^General  power  of  the  state  to  regulate  rates  and  charges  generally, — 

see  ante,  §  1,  note  [2]. 
Exemption  from  public  control, —  see  ante,  §  1,  notes  [16]-[21]. 
Effect  of  reservation  of  power  to  amend  charter  on  power  to  regulate 

rates,- — see  ante,  §  1,  note  [25]. 
Effect  of  receivership  on  power  to  regulate, —  see  ante,  §  2,  note  [15]. 
Fixing  rates  as  a  legislative  function, —  see  ante,  §  4,  note  [18]. 
General  power  of  state  to  regulate  corporations  furnishing  gas  and 

electricity, —  see  ante,  §  66,  notes  [4]-[6]. 

The  limitation  upon  the  power  of  a  city  to  fix  rates,  contained  in  the 
original  charter  of  a  gas  company,  does  not  extend  to  the  lines  it  sub- 
sequently acquires,  but  it  takes  those  companies  and  their  properties  sub- 
ject to  all  the  rights  and  powers  the  city  had  against  them. —  People's 
Gas  L.  &  G.  Co.  v.  Chicago,  194  U.  S.  1,  24  Sup.  Ct.  E.  (U.  S.)  520, 
affg.  s.  c.  114  Fed.  384. 

A  state  has  a  right  to  fix  a  proper  rate  for  gas.  Prima  facie  it  is  to 
be  presumed  that  the  state's  rate  is  a  proper  one,  and  the  burden  is  on 
the  complainant  to  show  it  is  not. —  Consolidated  Oas  Co.  v.  Mayer,  146 
Fed.  150. 

Where  it  appeared  that  in  fixing  the  price  a  private  corporation  might 
charge  for  gas,  the  action  of  the  taxing  district  was  arbitrary  and  the 
district  went  to  the  lowest  limit  possible,  without  any  method  whatever 
of  inquiry  to  ascertain  whether  the  rate  fixed  was  reasonable  or  such  as 
would  enable  the  company  to  maintain  its  existence  or  to  make  a  reason- 
able profit  on  the  money  invested  in  the  enterprise,  an  injunction  will 
be  granted  restraining  the  putting  in  effect  of  the  rate. —  New  Hamp- 
shire Gas  &  L.  Co.  V.  City  of  Memphis,  72  Fed.  952. 

The  legislature  may  regulate  rates  charged  by  gas  corporations. —  Bich- 
man  v.  Consolidated  Gas  Co.,  114  App.  Div.  (N.  T.)  216,  100  N.  Y. 
Supp.  81 ;  affd.  on  other  points,  186  N.  Y.  209,  78  N.  E.  871. 

The  regulation  of  the  price  of  gas  by  the  state  or  municipalities  is  not 
the  exercise  of  a  police  power  which  cannot  be  abridged  by  contract. — 
State  ex  rel.  St.  Louis  v.  Laclede  Gas  Co.,  102  Mo.  472,  14  S.  W.  974, 
15  S.  W.  383. 

The  charter  of  a  gas  company  is  a  contract  between  it  and  the  state, 
and  if  the  charter  empowers  the  company  to  fix  the  price  of  its  product, 
the  state  or  city  cannot,  by  subsequent  legislation,  regulate  the  rates  of 
such  company. —  State  ex  rel.  St.  Louis  v.  Laclede  Gas  Co.,  102  Mo. 
472,  14  S.  W.  974,  15  S.  W.  383. 

The  legislature  has  the  power  to  fix  the  price  at  which  gas  or  electric 
lights  shall  be  supplied  by  one  who  enjoys  a  monopoly  of  the  business  by 
reason  of  an  exclusive  franchise,  and  such  right  may  be  delegated  to  the 
governing  body  of  a  public  or  municipal  corporation. — Wabaska  Elect. 
Co.  V.  City  of  Wymore,  60  Neb.  199,  82  N.  W.  626. 
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The  power  reserved  to  alter,  modify  or  repeal  the  charter  of  a  gas  cor- 
poration authorizes  legislative  action  fixing  the  maximum  prices  to  bei 
charged  for  gas  by  such  corporation. —  State  ex  rel.  Attorney- General  v. 
Cincinnati  Gas  L.  &  C.  Co.,  18  Oh.  St.  262. 

[  2  ]    Regulation  by  commission. 

Effect  of  vacancies  on  power  of  Commission, —  see  ante,  §  4,  note  [5]. 
Validity    of    commission    plan    of    regulation, —  see    also,    ante,    §    4, 

note   [14]. 
Commissions  as  administrative  bodies, —  see  ante,  §  4,  note  [15]. 

The  fixing  of  gas  rates  by  a  municipal  commission  created  by  the  legis- 
lature is  constitutional. —  Spring  Valley  Water  Works  v.  Schottler,  110 
U.  S.  34Y,  4  Sup.  Ct.  K.  (U.  S.)  48,  affg.  s.  c.  62  Cal  69 

The  legislature  may  delegate  to  a  commission  created  by  it  the  power 
to  fix  the  maximum  rates  to  be  charged  by  gas  and  electrical  corpora- 
tions.—  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  191  N.  Y, 
123,  83  N.  E.  693. 

The  power  of  the  state  to  fix  rates  may  be  exercised  by  a  commission 
provided  there  is  a  standard  fixed  by  which  the  commission  is  to  be 
guided. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  &  P.  Co.,  122  App. 
Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341;  revd.  on  other  grounds,  191 
N.  Y.  123,  83  N.  E.  693. 

Where  a  statute  gives  to  a  commission  the  power  to  fix  maximum  rates, 
it  matters  not  whether  the  standard  by  which  the  commission  is  to  be 
guided  be  fixed  by  common  law  or  by  the  statute. —  Village  of  Saratoga 
V.  Saratoga  Gas,  E.  L.  &  P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  Y. 
Supp.  341 ;  revd.  on  other  grounds,  191  N.  Y.  123,  83  N.  E.  693. 

N^.  Y.  Gas  &  El.  Com.  Act,  §  17,  which  provides  in  part,  "After  such 
hearing  and  upon  such  investigation  as  may  have  been  made  by  the 
commission,  or  its  officers,  agents  or  inspectors,  the  commission,  within 
the  limits  prescribed  by  law^  may  fix  the  maximum  price  of  gas  or  elec- 
tricity," etc.,  fixes  a  standard  of  charges,  controlling  upon  the  commis- 
sion. The  clause  "  within  the  limits  prescribed  by  law  "  fixes  the  stand- 
ard, which  is  a  reasonable  rate. — Village  of  Saratoga  v.  Saratoga  Gas, 
E.  L.  &  P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341;  revd. 
on  other  grounds,  191  N.  Y.  123,  83  N.  E.  693. 

It  is  within  the  power  of  the  legislature  to  authorize  a  subordinate 
legislative  body  to  fix  maximum  prices  to  be  charged  for  gas. —  People's 
Gas  L.  &  C.  Co.  V.  Hale,  94  111.  App.  406. 

[3]    —  Jndicial  supervision. 

Whether,  in  a  given  case,  the  charges  of  an  electric  lighting  company 
are  reasonable  and  uniform,  is  a  proper  subject  of  inquiry  and  determina- 
tion by  the  courts. —  Gould  v.  Edison  Elect.  III.  Co.,  29  Misc.  (N.  Y.) 
241,  60  N.  Y.  Supp.  559. 
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It  is  not  necessary  that  the  charter  of  a  public  service  corporation 
should  contain  a  provision  that  its  charges  be  reasonable,  etc.,  to  enable 
the  courts  to  prevent  it  from  capriciously  discriminating  in  the  render- 
ing of  service  and  the  rates  therefor. —  Lurribard  v.  Stearns,  4  Cush. 
(Mass.)  60. 

Under  a  Pennsylvania  statute  authorizing  the  courts,  upon  the  com- 
plaint of  a  buyer,  to  investigate  the  reasonableness  of  prices  charged  for 
gas  and  water  and  to  order  that  the  charges,  if  unjust,  "  shall  be  de- 
creased," the  court  may  order  any  particular  item  of  charge  decreased 
or  name  the  maximum  charge  for  the  particular  service,  but  is  not  justi- 
fied in  preparing  a  tariff  of  charges  for  the  company  and  ordering  the 
gas  and  water  to  be  furnished  at  such  rates. —  Brymer  v.  Butler  Water 
Co.,  179  Pa.  231,  36  Atl.  249,  36  L.  E.  A.  260. 

Courts  are  limited  to  the  question  of  reasonableness  of  charges  made  or 
ordered  to  be  made,  and  cannot  fix  rates  to  be  charged  in  the  future. — 
City  of  Madison  v.  Madison  Gas  &  Elect.  Co.,  129  Wis.  249,  108  N.  W.  65. 

[4]    Fover  to  compel  giving  of  information. 

A  legislative  body  having  power  to  regulate  the  price  of  gas  may  com- 
pel the  rendering  of  any  reports  or  information  desired,  to  enable  it  to 
act  fairly  and  intelligently. —  Cline  v.  Spring-field,  1  Oh.  N.  P.  626. 

[5]    Foxrer  of  corporation  to  fix  rate  as  implied  from  charter. 

The  issuance  of  a  charter  to  a  corporation,  authorizing  it  to  manufac- 
ture and  vend  gas,  necessarily  implies  the  right  to  charge  a  reasonable 
rate  for  the  gas  furnished,  and  the  state  cannot  thereafter  modify,  change 
or  alter  the  charter  right  of  the  corporation. —  Cleveland  Oaslight  .& 
Coke  Co.  V.  City  of  Cleveland,  71  Fed.  610. 

The  power  to  make  and  vend  gas,  conferred  by  a  corporate  charter, 
carries  with  it  as  an  inevitable  incident  the  right  to  fix  the  price  of  gas 
thus  made  and  sold,  so  that  by  the  terms  of  the  charter  of  the  company, 
its  right  to  fix  the  price  of  its  product  is  as  much  a  part  of  its  charter 
as  if  it  was  in  terms  set  forth  in  the  act  of  incorporation. —  State  ex  rel. 
St.  Louis  V.  La  Clede  Gas  Co.,  102  Mo.  472,  14  S.  W.  974,  15  S.  W.  383. 

[6]    Dnty  to  make  reasonable  and  nniform  obarges. 

That  the  rates  of  a  corporation  formed  under  the  Transportation  Cor- 
porations Law  shall  be  reasonable,  etc.,  is  a  part  of  its  charter. —  City  of 
Mt.  Vernon  v.  N.  Y.  Interurlan  W.  Co.,  115  App.  Div.  (N.T.)  658,  101 
]Sr.  Y.  Supp.  232. 

An  electric  lighting  company  is  generally  subject  to  the  principles 
which  govern  the  relation  of  a  common  carrier  to  the  public,  and  it  may 
not  discriminate  between  its  customers. — Armour  Paching  Co.  v.  Edison 
E.  L.  Co.,  115  App.  Div.  (N.  Y.)  51,  100  K  Y.  Supp.  605. 
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A  gas  company,  in  exercising  public  franchises  and  special  privileges, 
owes  a  duty  to  the  public  to  furnish  gas  to  its  consumers  at  reasonable 
rates,  which  duty  the  legislature  may  regulate  and  the  courts  enforce. — 
Bichman  v.  Consolidated  Gas  Co.,  114  App.  Div.  (N.  Y.)  216,  100  N.  T. 
Supp.  81;  affd.  on  other  points,  186  N.  Y.  209,  78  N.  E.  871. 

While  an  electrical  corporation  is  not,  in  the  absence  of  statutory  pro- 
visions, bound  to  treat  all  its  patrons  with  absolute  equality,  still  it  is 
bound  to  furnish  light  at  a  reasonable  rate  to  every  customer  and  with- 
out unjust  discrimination. —  Snell  v.  Clinton  Electric  Light  Co.,  196  111. 
626,  63  K  E.  1082,  58  L.  E.  A.  284. 

Eates  for  the  supply  of  gas  must  be  just  and  reasonable. —  People's  Gas 
L.  &  C.  Co.  V.  Hale,  94  111.  App.  406. 

That  a  gas  corporation  for  a  period  supplied  illuminating  gas  for  use 
for  fuel  purposes,  and  in  spite  of  its  higher  quality  charged  less  for  it 
than  the  price  fixed  by  ordinance  for  fuel  gas,  does  not  obligate  the  com- 
pany to  continue  that  standard  of  either  purity  or  price. —  People's  Gas 
L.  &  C.  Co.  V.  Hale,  94  111.  App.  406. 

A  gas  company,  under  a  town  ordinance,  had  an  option  of  selling  gas 
by  meter  or  by  a  flat  rate. —  Held,  this  did  not  authorize  putting  a  par- 
ticular consumer  on  a  meter  rate  which  was  relatively  higher  than  the 
flat  rate  generally  prevailing. —  Indiana  Gas  Co.  v.  State,  158  Ind.  516, 
63  N.  E.  220,  57  L.  E.  A.  761. 

Gas  corporations  are  bound  to  serve  the  public  upon  reasonable  terms 
and  upon  reasonable  rates. —  Public  Service  Corp.  v.  Am.  Lighting  Co., 
67  N.  J.  Eq.  122,  57  Atl.  482. 

An  electric  lighting  company  may  not  arbitrarily  fix  the  price  at  which 
it  will  furnish  light. —  Cincinnati,  H.  &  D.  B.  Co.  v.  Bowling  Green, 
57  Oh.  St.  336,  49  N.  E.  121,  41  L.  E.  A.  422n. 

A  gas  corjKiration,  having  rights  in  the  nature  of  a  monopoly,  cannot 
arbitrarily  fix  the  price  at  which  it  will  furnish  light  to  those  who  desire 
to  use  it,  but  must  give  equal  rates  to  all  consumers.-^  Cincinnati,  H.  & 
D.  B.  Co.  V.  Village  of  Bowling  Green,  57  Oh.  St.  336  49  N.  E.  121,  41 
L.  E.  A.  422n. 

A  gas  company  cannot  lawfully  make  and  enforce  a  scale  of  prices 
which  are  unequal,  unreasonable  or  extortionate,  even  though  the  common 
council  unite  with  the  gas  company  in  approving  such  schedule. —  Toledo 
V.  Gas  Co.,  8  Oh.  Dec.  277. 

One  of  the  conditions  for  the  exercise  of  the  privilege  of  conducting 
a  gas  business,  under  legislative  grant,  is  that,  in  the  absence  of  legisla- 
tive prescription  restricting  the  rate  of  compensation  for  the  service  fur- 
nished, the  grant  carries  by  implication  the  obligation  to  furnish  it  at  a 
reasonable  price. —  City  of  Madison  v.  Madison  Gas  &  Elect.  Co.,  129 
Wis.  249,  108  N.  W.  65. 
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[7]    Bates  xrithin  fixed  maximmii  deemed  reasonable. 

Where  the  legislature  has  fixed  a  maximum  price  which  may  be  charged 
for  gas,  such  price  must  be  deemed  reasonable  and  hence  a  charge  be- 
low the  said  maximum  price  must  be  deemed  a  reasonable  charge. — 
Brooklyn  Union  G.  Co.  v.  City  of  New  York,  188  N.  Y.  334,  81  N.  E.  141, 
affg.  s.  c.  115  App.  Div.  (N.  Y.)  69,  100  N.  Y.  Supp.  625. 

If  a  gas  company  charges  less  than  the  maximum  fixed  by  the  legis- 
lature, a  consumer,  in  a  suit  against  him  for  gas  used,  cannot  claim  that 
such  lower  charge  was  excessive  and  introduce  evidence  showing  that  it 
allowed  the  company  too  large  a  return. —  Brooklyn  Union  Gas  Co.  v. 
New  York,  188  N.  Y.  334,  81  N.  E.  141,  affg.  s.  c.  115  App.  Div.  (N.  Y.) 
69,  100  N.  Y.  Supp.  625. 

[8]    V/ltat  facts  shov  nnjnst  discrimination. 

It  is  not  unreasonable  to  charge  a  less  rate  where  large  quantities  of 
gas,  electricity  or  water  are  consumed  than  where  small  quantities  are 
used.—  Silkman  v.  Water  Comrs.,  152  N.  Y.  327,  46  N.  E.  612,  affg.  s.  c. 
71  Hun  (IST.  Y.),  37,  24  N.  Y.  Supp.  806. 

A  rule  promulgated  by  a  gas  company  which  fixes  the  price  of  gas  fur- 
nished to  consumers  at  I2V2  cents  per  thousand  feet  when  used  for  fuel 
purposes  only,  and  at  20  cents  per  thousand  feet  when  used  for  both  fuel 
and  illuminating  purposes  is  an  unju.st  discrimination  against  consumers 
using  the  gas  both  for  fuel  and  lighting  purposes. —  Richmond  Nat.  Gas 
Co.  v.  Clawson,  155  Ind.  659,  58  N.  E.  1049,  51  L.  E.  A.  744. 

When  a  gas  company  charges  a  greater  price  for  gas  when  used  for 
lighting  than  when  used  for  heating,  merely  on  the  ground  that  the  con- 
sumer would  have  to  pay  more  for  a  substitute  for  lighting  than  for  a  sub- 
stitute for  heating,  there  is  an  unjust  discrimination. —  Bailey  v.  Fayette 
Gas-Fuel  Co.,  193  Pa.  175,  44  Atl.  251. 

A  discrimination  based  solely  on  the  value  of  the  service  to  the  cus- 
tomer, cannot  be  sustained. —  Bailey  v.  Fayette  Gas-Fuel  Co.,  193  Pa. 
175,  44  Atl.  251. 

[9]    Meter  rent  and  minimnm  charges. 

A  gas  corporation  made  a  rule  that  in  view  of  the  fact  that  some  cus- 
tomers used  so  little  gas  as  to  make  their  patronage  unprofitable,  in  such 
cases  it  would  render  a  "  minmum  gas  or  service  bill."  It  appeared  that 
such  minimum  charge  was  proportioned  to  the  size  of  the  meters  used  by 
the  customers. —  Held,  that  this  amounted  to  a  charge  to  cover  the  use  of 
the  meters. —  City  of  Buffalo  v.  Buffalo  Gas  Co.,  81  App.  Div.  (N.  Y.) 
505,  80  N.  Y.  Supp.  1093. 

N.  Y.  Transp.  Corp.  L.,  §  69,  providing  that  no  gas  corporation  shall 
charge  or  collect  rent  on  meters  either  directly  or  indirectly  is  a  valid  ex- 
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ercise  of  the  police  power  of  the  state. —  City  of  Buffalo  v.  Buffalo  Oas 
Co.,  81  App.  Div.  (N.  Y.)  505,  80  N.  Y.  Supp.  1093. 

Under  N.  Y.  Transp.  Corp.  L.,  Art.  6,  §  65,  which  provides  for  the  fur- 
nishing of  electricity  upon  application  but  does  not  fix  the  charges  to 
be  made  therefor,  it  is  not  unreasonable  for  an  electric  lighting  company 
to  compel  a  consumer,  before  lighting  facilities  are  installed,  to  sign  a 
stipulation  providing  for  a  minimum  monthly  charge  of  $1.50. —  Gould 
V.  Edison  Elect.  III.  Co.,  29  Misc.  (N.  Y.)  241,  60  N.  Y.  Supp.  559. 

It  is  ordinarily  the  right  of  gas  companies  to  charge  rent  for  meters. — 
Smith  V.  Capital  Gas  Co.,  132  Cal.  209,  64  Pac.  268,  54  L.  K.  A.  769; 
State  V.  Sedalia  Gas  Co.,  34  Mo.  App.  501. 

Upon  the  application  of  a  former  consumer  of  gas  to  have  gas  again 
supplied  to  him,  it  was  proper  for  the  gas  company  to  charge  meter  rent, 
where  the  value  of  the  gas  used  by  such  consumer  during  the  last  year 
he  had  used  gas  was  not  a  sixth  part  of  the  annual  expense  of  the  meter, 
it  not  being  shown  that  there  was  any  unjust  discrimination. —  Smith  v. 
Capital  Gas  Co.,  132  Cal.  209,  64  Pac.  258,  54  L.  E.  A.  769. 

Under  a  charter  limiting  the  amount  which  could  be  charged  for  gas, 
a  gas  company  cannot,  in  addition  to  that  amount,  charge  "  meter  rent " 
against  persons  consuming  less  than  a  named  quantity  of  gas  per  month. 
—  Louisville  Gas  Co.  v.  Dulaney,  100  Ky.  405,  18  Ky.  L.  E.  849,  38  S.  W. 
703,  36  L.  E.  A.  125. 

A  contract  between  a  municipality  and  a  gas  corporation  provided  that 
the  latter  would  furnish  gas  to  consiimers  at  a  rate  not  to  exceed  $2  per 
thousand  feet. —  Held,  that  such  contract  precluded  the  company  from 
charging  meter  rent  in  addition  to  the  stipulated  rate. —  Capital  Gas  & 
Elect.  L.  Co.  V.  Gaines,  20  Ky.  L.  E.  1464,  49  S.  W.  462. 

A  regulation  by  a  gas  company  to  the  effect  that  consumers  should  pay 
a  monthly  rental  upon,  and  for  the  use  of,  the  meter  furnished  by  the 
company,  the  sum  of  $1.50  in  cases  where  the  consumer  used  less  than 
500  feet  of  gas,  which  sum  should  be  in  full  payment  for  the  gas  con- 
sumed, is  not  unreasonable. —  State  v.  Sedalia  Gas  L.  Co.,  34  Mo.  App. 
501. 

[lO]    Charges  by  mnnicipaUties, 

The  courts  will  not  interfere  with  the  rates  fixed  by  the  municipal 
boards  in  charge  of  a  city  gas  plant  unless  there  has  been  a  discrimina- 
tion which  compels  some  patrons  to  pay  more  than  others  similarly  situ- 
ated.—  Bellaire  Goblet  Co.  v.  City  of  Findlay,  5  Oh.  C.  C.  418. 

[11]    Effect  of  ordinances  on  right  to  charge. 

A  town  has  the  right,  in  granting  the  use  of  its  streets  to  a  gas  cor- 
poration, to  impose  reasonable  requirements,  terms  and  conditions,   and 
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where  in  such  a  grant,  the  maximum  price  at  which  gas  might  be  sup- 
plied was  fixed,  the  company,  after  accepting  such  grant,  will  be  en- 
joined from  charging  a  greater  amount. —  West-field  Gas  ,&  M.  Co.  v. 
Mendenhall  142  Ind.  538,  41  N.  E.  1033. 

Where  a  city  passes  an  ordinance  granting  to  a  gas  company  the  priv- 
ilege of  using  its  streets  for  pipes  and  imposes  conditions  on  the  company, 
the  company,  by  accepting  the  ordinance  is  bound  by  the  conditions,  and 
the  terms  proposed  on  the  one  hand  and  accepted  on  the  other  make  a 
valid  and  enforceable  contract. —  City  of  Noilesville  v.  Nohlesville  Gas 
&  Imp  Co.,  157  Ind.  162,  60  N.  E.  1032. 

The  ordinance  granting  a  gas  corporation  the  right  to  lay  pipes  through 
the  streets  of  a  city,  provided  that  in  consideration  of  the  privileges 
granted,  the  company  would  furnish  gas  to  the  inhabitants  of  the  city 
at  a  price  not  to  exceed  $3  per  thousand  feet.  The  charter  of  the  com- 
pany fixed  no  maximum  price. —  Held,  that  no  power  was  given  to  per- 
petually charge  $3  per  thousand  feet. —  State  ex  rel.  Hadden  v.  Cleveland 
Gas  L.  &  C.  Co.,  3  Oh.  C.  C.  251. 

Where  a  gas  company  has  made  contracts  with  its  patrons  as  to  the 
price  of  gas  furnished  them,  and  the  city  later  reduces  the  lawful  maxi- 
mum charge,  the  price  of  gas  furnished  such  patrons  is  governed  by  the 
ordinance  and  not  by  the  contracts. —  Chillicothe  v.  Logan  N.  Gas  &  F. 
Co.,  8  Oh.  N.  P.  88. 

[12]    Reasonable  return  on  investment  —  Right  to  receive. 

Bight  of  corporation  to  fix  price  of  gas  as  incident  to  powers  given  in 

charter, —  see  ante,  §  1,  note  [9]. 
Bight  to  charge  reasonable  amount  implied  from  charter, —  see  ante, 

§  66,  note  [2]. 

The  very  use  of  the  term  "  regulation,"  in  connection  with  the  prices 
which  a  private  corporation  may  charge  for  the  manufacture  and  sale 
of  gas  by  it,  implies  that  any  rates  so  fixed  by  state  authority  shall  be 
just  and  reasonable,  and  such  as  enables  the  company  to  maintain  its 
existence,  to  preserve  the  property  invested  from  destruction,  and  to 
receive,  on  the  capital  actually  and  bona  fide  invested  in  the  plant,  a 
remuneration  or  dividend  corresponding  in  amount  to  the  ruling  rates 
01  interest.  The  company  has  a  right  to  such  gross  income  from  the 
sale  of  gas  as  will  enable  it  to  pay  all  legitimate  operating  expenses, 
pay  interest  on  valid  fixed  charges,  so  far  as  bonds  or  securities  repre- 
sent an  actual  expenditure  in  good  faith,  and  also  to  pay  a  reasonable 
dividend  on  stock,  so  far  as  this  represents  an  actual  investment  in  the 
enterprise. —  New  Memphis  Gas  &  L.  Co.  v.  City  of  Memphis,, K  Fed. 
952. 

A  public  service  corporation  is  entitled  to  a  fair  return  upon  the  actual 
value  of  its  property  devoted  to  the  public  use,  after  paying  all  expenses 
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and  liabilities  reasonably  charged  against  the  same. —  Village  of  Saratoga 
V.  Saratoga  Gas,  E.  L.  £  P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  T. 
Supp.  341 ;  revd.  on  other  grounds,  191  N.  T.  123,  83  N.  E.  693. 

The  legislature  may  not  require  a  gas  company  to  supply  gas  at  a  rate 
that  will  not  admit  of  a  reasonable  profit  to  the  stockholders  upon  the 
actual  value  of  the  plant  and  property  of  the  company. —  Bichman  v. 
Consolidated  Gas  Co.,  114  App.  Div.  (N.  T.)  216,  100  N..  Y.  Supp.  81; 
afEd.  on  other  points,  186  N.  Y.  209,  78  N.  E.  871. 

Where,  upon  complaint  of  the  trustees  of  a  village  as  to  rates  charged 
by  a  company  for  lighting,  investigation  shows  that  the  earnings  of  the 
company  are  insufficient  to  pay  a  reasonable  return  on  a  fair  valuation 
of  the  property,  no  reduction  in  rates  can  fairly  be  made  and  the  com- 
plaint will  be  dismissed. —  Village  of  Adams  v.  Adams  Elect.  L.  Co. 
Decided  by  the  Public  Service  Commission  for  the  Second  District, 
April  16,  1908. 

[13]    What  constitutes  reasonable  retnrn. 

A  fair  return  upon  the  value  of  the  property  actually  used  by  a  pub- 
lic service  corporation,  is  such  a  return  as  shall  be  fair  compensation 
for  the  risk  assumed  by  the  investor  in  permitting  his  money  to  remain 
in  such  an  enterprise. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  & 
P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341;  revd.  on  other 
grounds,  191  N.  Y.  123,  83  N.  E.  693. 

The  investment  in  a  gas  and  electric  light  company  is  not  secured 
as  is  a  loan,  upon  abundant  security.  There  is  a  greater  risk  of  loss, 
and  therefore  the  investment  is  entitled  to  a  greater  rate  of  return  than 
an  investment  loan  upon  approved  security. —  Village  of  Saratoga  v. 
Saratoga  Gas,  E.  L.  &  P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  Y. 
Supp.  341;  revd.  on  other  grounds,  191  N.  Y.  123,  83  N.  E.  693. 

What  is  a  fair  return  must  depend  ultimately  upon  the  judgment  of 
the  court. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  &  Co.,  122  App. 
Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341;  revd.  on  other  grounds,  191 
N.  Y.  123,  83  N.  E.  693. 

Stockholders  of  a  public  service  corporation  are  not  entitled  to  re- 
quire the  public  to  pay -dividends  upon  fictitious  stock  or  for  their  ex- 
travagance or  waste. —  Village  of  Saratoga  v.  Saratoga  Gas,  E.  L.  & 
P.  Co.,  122  App.  Div.  (N.  Y.)  203,  107  N.  Y.  Supp.  341;  revd.  on  other 
grounds,  191  N.  Y.  123,  83  N.  E.  693. 

A  rate  is  reasonable  which  yields  a  fair  return  from  the  investment 
after  payment  of  operating  expenses  and  fixed  charges. — Brymer  v. 
Butler  Water  Co.,  179  Pa.  231,  36  Atl.  249,  36  L.  E.  A.  260. 
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[14]    Determination  by  court. 

The  reasonableness  of  rates  fixed  by  municipal  ordinance  as  maximum 
rates  for  gas  companies  is  a  matter  for  judicial  determination  and 
review. —  Capital  City  Gas  Co.  v.  City  of  Des  Moines,  72  Fed.  818. 

It  is  for  the  courts  to  determine  whether  rates  and  regulations  pre- 
scribed under  legislative  authority  are  reasonable  and  proper. —  City 
of  Madison  v.  Madison  Gas  &  Elect.  Co.,  129  Wis.  249,  108  N.  W.  65. 

[15]    ^— Kates  fixed  by  state  or  city  presumed  reasonable. 

The  state  has  the  right  to  fix  a  proper  rate  for  gas.  Prima  facie  it  is 
to  be  presumed  that  the  state's  rate  is  a  proper  one,  and  the  burden  is 
on  the  complainant  to  show  it  is  not. —  Consolidated  Gas  Co.  v.  Mayer, 
146  Fed.  150. 

Where  under  a  contract  between  a  city  and  a  gas  company  the  former 
has  the  power  to  fix  rates,  such  rates  are  conclusive  upon  the  company, 
unless  fraud  or  bad  faith  be  proved. —  Logansport  &  W.  Ya.  Gas  Co.  v. 
Peru,  89  Fed.  185. 

[16]    Matters  to  be  considered  in   determining  as  to  reasonable- 
ness of  charges. 

Under  the  authorities,  in  fixing  the  rate  to  charged  for  "  public  ser- 
vice "  by  private  corporations,  two  elements  of  calculation  are  of  funda- 
mental importance:  (1)  What  is  the  true,  present  value  of  the  property 
embarked  in  the  enterprise?  (2)  What,  in  view  of  the  risks  of  the  busi- 
ness, is  a  fair  annual  percentage  of  return  thereon?  The  N.  T.  Gas  and 
Electricity  Commission  reached  the  decision  that  8  per  cent,  was  a 
proper  return  on  property  invested  in  the  gas  business.  The  court  de- 
clared as  dictum  that  the  Commission  erred  in  ruling  that  the  franchises 
of  the  company  should  be  considered  as  of  no  value  at  all,  in  determining 
the  amount  and  value  of  property  on  which  return  should  be  calculated. 
That  the  franchises  were  given  to  the  company  by  the  people  without  com- 
pensation does  not  justify  the  course  of  the  Commission,  especially  as 
in  taxing  these  franchises,  another  state  commission  values  them  at 
several  million  dollars  and  requires  the  company  to  pay  taxes  on  such 
valuation. —  Consolidated  Gas  Co.  v.  Mayer,  146  Fed.  150. 

A  gas  franchise  was  given  for  20  years,  with  power  in  the  city  coun- 
cil after  10  years  to  fix  the  price  to  be  charged. — Held,  that  at  the  ex- 
piration of  the  10  years,  in  determining  what  would  be  a  reasonable 
rate,  the  council  may  take  into  consideration  the  earnings  in  the  past. — 
Logansport  ,£  W.  Va.  Gas  Co.  v.  Peru,  89  Fed.  185. 

In  determining  the  value  of  the  plant  of  a  gas  corporation,  the  cost  of 
reproduction  at  the  time  of  inquiry  is  the  first  and  most  important  figure 
to  be  ascertained. —  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed. 
849. 


§  72.]  Notice  and  Hearing.  653 

The  present  value  of  tte  property  of  a  gas  corporation  is  the  proper 
basis  for  determining  whether  a  rate  yields  a  reasonable  return. —  Con- 
solidated Gas  Oo.  V.  City  of  New  York,  157  Fed.  849. 

The  question  what  is  a  reasonable  return  on  the  investment  of  a  gas 
corporation  is  largely  local,  and  decisions  from  one  part  of  the  country 
may  be  of  small  value  in  another  where  conditions  of  business  life  are 
different. —  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed.  849. 

The  legal  rate  of  interest  in  a  state  has  little  weight  in  determining 
what  is  a  reasonable  return  on  the  investment  of  a  gas  corporation. —  Con- 
solidated Gas  Co.  V.  City  of  New  York,  157  Fed.  849. 

Where  a  gas  corporation  has  the  monopoly  of  furnishing  gas  to  the  in- 
habitants of  a  city,  there  is  no  "  good  will "  apart  from  its  franchises  upoH 
which  it  is  entitled  to  earn  a  return. —  Consolidated  Oas  Go.  v.  City  of 
New  York,  157  Fed.  849. 

Discussion  of  what  per  cent,  a  gas  company  is  entitled  to  receive  on  its 
investment. —  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed.  849. 

Where  a  gas  corporation  organizes  a  company  for  the  purpose  of  cart- 
ing the  coke  made  at  said  corporation's  various  plants,  the  amount  so  in- 
vested is  not  properly  regarded  as  part  of  the  corporation's  capital  on 
which  it  is  entitled  to  a  return. —  Consolidated  Gas  Co.  v.  City  of  New 
York,  157  Fed.  849. 

Property  occupied  by  a  gas  corporation  under  a  claim  of  title  and  used 
by  it  in  its  business  may  be  included  in  its  assets,  even  though  title  is 
not  clearly  established. —  Report  of  Master  Arthur  H.  Hasten  to  Judge 
Lacombe  in  Consolidated  Gas  Co.  v.  Mayer. 

Property  of  a  gas  corporation  not  necessary  or  likely  to  be  used  for  any 
purpose  of  the  company  in  connection  with  its  business  cannot  be  con- 
sidered as  an  asset. —  Report  of  Master  Arthur  H.  Masten  to  Judge  La- 
combe in  Consolidated  Gas.  v.  Mayer. 

The  mere  description  of  a  parcel  of  land  owned  by  a  gas  corporation  as 
"  unimproved  "  or  "  vacant  "  in  an  assessment  roll  is  not  sufficient  founda- 
tion for  the  conclusion  that  the  property  is  not  used  by  the  corporation 
in  its  gas-making  business. —  Report  of  Master  Arthur  H.  Masten  to 
Judge  Lacombe  in  Consolidated  Gas  Co.  v.  Mayer. 

Interest  on  sums  used  in  the  construction  of  a  gas  plant  covering  the 
period  of  construction  is  properly  included  as  part  of  the  cost  of  con- 
struction.—  Report  of  Master  Arthur  H.  Masten  to  Judge  Lacombe  in 
Consolidated  Gas  Co.  v.  Mayer. 

The  power  to  fix  maximum  prices  of  gas  must  be  exercised  in  good 
faith,  and  the  bona  fides  of  the  regulating  body  may  be  inquired  into. — 
State  ex  rel.  Attorney  General  v.  Cincinnati  Gas  L.  &  C.  Co.,  18  Oh. 
St.  262. 
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In  the  furnishing  of  electricity  to  a  country  or  suburban  district,  each 
customer  is  to  a  greater  or  less  degree  differently  situated  from  his  neigh- 
bor. The  distance  from  the  main  or  feed  line,  the  number  of  lights  used, 
the  means  of  access,  whether  along  a  public  way  or  over  private  property, 
the  natural  obstacles  to  be  overcome,  etc.,  are  proper  subjects  for  consider- 
ation in  determining  the  rate  to  be  charged. — Mercur  v.  Electric  Light  Co., 
19  Pa.  Super.  Ct.  519. 

[17]    Recovery  of  excess  paid. 

Money  paid  by  consumers  of  gas  in  excess  of  the  rate  which  could  be 
la-^vfully  charged,  the  consumers  being  ignorant  of  the  fact  that  the 
charge  was  illegal,  may  be  recovered. —  Pingree  v.  Mutual  Gas  Co.,  107 
Mich.  156,  65  N.  W.  6. 

[183    Effect  of  failure  of  patron  to  pay. 

Under  N.  Y.  Transp.  Corp.  L.,  §  C8,  a  gas  and  electric  company  may 
cut  ofi  the  supply  of  gas  to  a  patron  who  fails  to  pay,  even  before  the  se- 
curity deposited  by  such  patron  is  used  up. —  Heivsey  v.  Queens  Borough 
Gas  &  Elect.  Co.,  47  Misc.  (N.  Y.)  375,  93  IST.  Y.  Supp.  1114. 

Wliere  a  person  has  made  separate  contracts  with  a  gas  company,  in- 
volving the  use  of  separate  meters,  pipes,  etc.,  his  failure  to  pay,  in 
relation  to  one  such  contract,  does  not  warrant  shutting  off  the  supply  of 
gas  as  to  the  others. —  Baltimore  Gas.  L.  Co.  v.  Colliday,  25  Md.  1. 

[19]    Actions  and  proceedings. 

An  injunction  temporarily  restraining  oiEcers  charged  with  duty  of 
enforcing  rates  fixed  by  statute  for  gas,  pending  determination  of  the 
constitutionality  of  such  rates,  will  not  be  enlarged  to  restrain  the  actions 
of  individual  consumers  who  are  not  parties  to  the  suit. —  Consolidated 
Gas  Co.  v.  Mayer,  146  Fed.  150. 

Where  the  legislature  imposes  a  ruinous  penalty  for  charges  in  excess 
of  a  maximum  fixed  by  it,  and  the  gas  company  proposes  to  test  in  the 
courts  the  lawfulness  of  such  maximum  rates,  a  preliminary  iijjunction 
will  be  granted  to  restrain  the  attempted  enforcement  of  such  max- 
imum or  collection  of  penalties  for  charges  in  excess  thereof,  all  sums 
collected  by  the  company  in  excess  of  such  maximum  to  be  impounded 
in  the  custody  of  the  court  until  the  lawfulness  of  the  legislative  action 
is  determined. —  Consolidated  Gas  Co.  v.  Mayer,  146  Fed.  150. 

A  complaint  alleging  that  the  defendant  corporation  furnishing  elec- 
tricity to  plaintiff,  unlawfully  and  imjustly  discriminated  against  him 
by  charging  other  persons  a  less  rate  for  the  same  service  under  similar 
conditions,  and  that  the  payments  made  by  the  plaintiff  were  made  with- 
out notice  or  knowledge  that  others  were  receiving  more  advantageous 
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rates,  states  a  good  cause  of  action,  for  recovery  of  the  excess  paid. — 
Armour  Packing  Co.  v.  Edison  E.  L.  Co.,  115  App.  Div.  (N.  Y.)  51, 
100  N.  Y.  Supp.  605. 

A  corporation  may  at  any  time  have  recourse  to  the  state  or  federal 
courts  to  test  the  validity  of  an  enactment  of  the  legislature  prescribing 
or  regulating  the  rates  to  be  charged  for  gas,  upon  the  ground  that  it  is 
so  low  that  it  will  deprive  the  stockholders  of  the  right  to  a  reasonable 
profit. —  Richman  v.  Consolidated  Gas  Co.,  114  App.  Div.  (N.  Y.)  216, 
100  N.  Y.  Supp.  81 ;  affd.  on  other  points,  186  N.  Y.  209,  78  N.  E.  871 ; 
Grossman  v.  Consolidated  Gas.  Co.,  114  App.  Div.  242;  affd.  186  N.  Y. 
541,  78  N.  E.  1104. 

Where  the  state  has  empowered  a  city  council  to  fix  the  maximum  prices 
of  gas,  the  council  has  fixed  a  maximum,  and  a  federal  court  has  en- 
joined the  company  from  charging  or  the  city  from  enforcing  such  rates, 
the  state  may,  nevertheless,  assert  the  validity  of  the  limitation,  and  sue 
to  enforce  it. —  State  ex  rel.  Attorney  General  v.  Cincinnati  L.  ,&  C.  Co., 
18  Oh.  St.  262. 


§  73.  Forfeiture  for  noncompliance  with  order; 
^[actions  to  recover  forfeiture]. — Every  gas  corporation 
and  electrical  corporation  and  the  officers,  agents  or  employees 
thereof  shall  obey,  observe  and  comply  vrith  every  order  made  by 
the  commission  under  authority  of  this  act,  so  long  as  the  same 
shall  be  and  remain  in  force.  Any  such  corporation,  or  any  officer, 
agent  or  employee  thereof,  who  knowingly  fails  or  neglects  to  obey 
or  comply  with  such  order,  or  any  provision  of  this  act,  shall  for- 
feit to  the  state  of  New  York  not  to  exceed  the  sum  of  one  thousand 
dollars  for  each  oflfense.  Every  distinct  violation  of  any  such  order 
or  of  this  act,  shall  be  a  separate  offense,  and  in  case  of  a  con- 
tinuing violation  each  day  shall  be  deemed  a  separate  offense.  An 
action  to  recover  such  forfeiture  may  be  brought  in  any  court  of 
competent  jurisdiction  in  this  state  in  the  name  of  the  people  of 
the  state  of  New  York,  and  shall  be  commenced  and  prosecuted  to 
final  judgment  by  counsel  to  the  commission.  In  any  such  action 
all  penalties  and  forfeitures  incurred  up  to  the  time  of  commencing 
the  same  may  be  sued  for  and  recovered  therein,  and  the  com- 
mencement of  an  action  to  recover  a  penalty  or  forfeiture  shall 
not  be,  or  be  held  to  be,  a  waiver  of  the  right  to  recover  any 
other  penalty  or  forfeiture;  if  the  defendant  in  such  action  shall 
prove  that  during  any  portion  of  the  time  for  which  it  is  sought 
to  recover  penalties  or  forfeitures  for  a  violation  of  an  order  of 


*Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed, 
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the  commission  the  defendant  was  actually  and  in  good  faith 
prosecuting  the  suit,  action  or  proceeding  in  the  courts  to  set 
aside  such  order,  the  court  shall  remit  the  penalties  or  forfeitures 
incurred  during  the  pendency  of  such  suit,  action  or  proceeding. 
All  moneys  recovered  in  any  such  action,  together  with  the  costs 
thereof,  shall  be  paid  into  the  state  treasury  to  the  credit  of  the 
general  fund. 


General  power  of  the  state  to  regulate  property  devoted  to  public  use, — 
see  ante,  §  1,  notes  [l]-[22]. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 

What  statutes  construed  as  penal, —  see  ante,  §  1,  note  [35]. 

Construction  of  statutes  containing  penal  provisions, —  see  ante,  §  1, 
notes  [36],  [37]. 

Validity  of  commission  plan  or  regulation, —  see  ante,  §  4,  notel  [14]. 

Actions  hy  aggrieved  persons  for  loss  or  damage  caused  hy  violations 
of  this  Act, —  see  ante,  §  40. 

Forfeiture  for  non-compliance  with  orders  of  the  Commission  hy  com- 
mon carriers, —  see  ante,  §  56. 

Proceedings  to  recover  penalties  and  forfeitures  against  common  car- 
riers,—  see  ante,  §  59. 


L.  1906,  eh.  125,  limited  the  prices  which  might  be  charged  for  gas  in 
Manhattan  Borough,  and  provided  that  any  corporation  or  person  violat- 
ing the  act  should  forfeit  $1,000  for  each  offense. —  Held,  that  this  penalty 
■was  so  ruinous  as  to  entitle  company  to  an  injunction  restraining  the 
attempt  to  enforce  these  provisions  until  the  constitutionality  of  the  rates 
had  been  determined;  all  charges  collected,  however,  in  excess  of  those 
fixed  by  the  law  to  be  impounded  to  await  the  outcome  of  the  suit  as  to 
constitutionality. —  Consolidated  Gas  Co.  v.  Mayer,  146  Fed.  150. 


§  74.  Summary  proceedings^  [to  enforce  orders  of 
commissions].— -Whenever  either  commission  shall  be  of 
opinion  that  a  gas  corporation,  electrical  corporation  or  municipality 
within  its  jurisdiction  is  failing  or  omitting  or  about  to  fail  or 
omit  to  do  any  thing  required  of  it  by  law  or  by  order  of  the 
commission  or  is  doing  anything  or  about  to  do  anything  or  per- 
mitting anything  or  about  to  permit  anything  to  be  done,  contrary 
to  or  in  violation  of  law  or  of  any  order  of  the  commission,  it  shall 
direct  counsel  to  the  commission  to  commence  an  action  or  proceed- 

•  Words  In  brackets  are  not  a  part  of  secr'oa  hpadtng  as  tnactod.— Ed. 
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Ing  in  the  supreme  court  of  the  state  of  New  York  in  the  name 
of  the  commission  for  the  purpose  of  having  such  violations  or 
threatened  violations  stopped  and  prevented  either  by  mandamus 
or  injunction.  Counsel  to  the  commission  shall  thereupon  begin 
such  action  or  proceeding  by  a  petition  to  the  supreme  court  alleg- 
ing the  violation  complained  of  and  praying  for  appropriate  relief 
by  way  of  mandamus  or  injunction.  It  shall  thereupon  be  the  duty 
of  the  court  to  specify  the  time  not  exceeding  twenty  days  after 
service  of  a  copy  of  the  petition  within  which  the  gas  corporation, 
electrical  corporation  or  municipality  complained  of  must  answer 
the  petition.  In  case  of  default  in  answer  or  after  answer,  the 
court  shall  immediately  inquire  into  the  facts  and  circumstances  in 
such  manner  as  the  court  shall  direct  without  other  or  formal 
pleadings,  and  without  respect  to  any  technical  requirement. 
Such  other  persons  or  corporations,  as  it  shall  seem  to  the  court 
necessary  or  proper  to  join  as  parties  in  order  to  make  its  order, 
judgment  or  writs  effective,  may  be  joined  as  parties  upon  ap- 
plication of  counsel  to  the  commission.  The  final  judgment  in 
any  such  action  or  proceeding  shall  either  dismiss  the  action  or 
proceeding  or  direct  that  a  writ  of  mandamus  or  an  injunction 
or  both  issue  as  prayed  for  in  the  petition  or  in  such  modified 
or  other  form  as  the  court  may  determine  will  afford  appropriate 
relief. 


Enforcement  of  orders  of  former  Oas  and  Electricity  Commission, — 
see  N.  T.  Gas  &  El.  Com.  Act,  §  20. 

Duties  of  counsel  to  the  Commission  on  proceedings  to  enforce  its 
orders, —  see  ante,  §  12. 

Limitation  of  grounds  upon  which  courts  may  interfere  with  the  en- 
forcement of  orders  of  the  Commission, —  see  ante,  §  23. 

Summary  proceedings  to  enforce  orders  of  Commission  against  com- 
mon carriers, —  see  ante,  §  57. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 


The  state  has  the  right  to  fix  a  proper  rate  for  gas.  Prima  facie  it  is 
to  be  presumed  that  the  state's  rate  is  a  proper  one,  and  the  burden  is  on 
the  complainant  to  show  it  is  not. —  Consolidated  Gas  Co.  v.  Mayer,  14fi 
Fed.  1.^0. 

Neither  the  N.  Y.  Gas  and  Electricity  Commission  Act  nor  L.  1906, 
eh.  125,  undertake  to  deny  the  complainant  gas  company  access  to  any 
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court  to  test  the  merit  of  the  contention  that  it  makes,  viz.,  that  the  new 
rate  is  confiscatory. —  Consolidated  Gas  Co.  v.  Mayer,  146  Fed.  150. 

Mandamus  will  lie  to  compel  a  gas  company  to  furnish  gas  to  those 
who  have  a  right  to  receive  it  and  who  offer  to  comply  with  the  reasonable 
general  conditions  imposed  by  the  company. —  People  v.  Manhattan  Gas 
Co.,  45  Barb.  (N.  Y.)  136. 

Mandamus  is  the  proper  remedy  to  compel  a  gas  company  to  furnish 
gas  to  one  entitled  thereto. —  State  ex  rel.  Wood  v.  Consumers  Gas  T.  Co., 
157  Ind.  345,  61  N.  E.  674,  55  I..  R.  A.  245. 

Mandamus  is  the  proper  proceeding  by  which  to  compel  a  gas  company 
to  furnish  gas  to  those  entitled  to  receive  it. —  Portland  Natural  Gas  & 
0.  Co.  v.  State.  135  Ind.  54,  34  N.  E.  818,  21  L.  R.  A.  639. 

Duties  of  corporations  arising  out  of  contract  relations  will  not  be  en- 
forced by  mandamus. —  Commonwealth  ex  rel.  Stern  v.  Wilkesharre  Gas 
Co.,  2  Kulp  (Pa.),  499. 

Equity  has  jurisdiction  to  restrain  a  gas  corporation  from  demanding 
and  collecting  excessive  or  unreasonable  rates. —  City  of  Madison  v.  Mad- 
ison Gas  &  Elect.  Co.,  129  Wis.  249,  108  N.  W.  65. 


§  75.  Defense  in  case  of  excessive  charges  for  gas 
or  electricity.—  If  it  be  alleged  and  established  in  an  action 
brought  in  any  court  for  the  collection  of  any  charge  for  gas  or 
electricity,  that  a  price  has  been  demanded  in  excess  of  that  fixed 
by  the  commission  or  by  statute  in  the  municipality  wherein  the 
action  arose,  no  recovery  shall  be  had  therein,  but  the  fact  that 
such  excessive  charges  have  been  made  shall  be  a  complete  defense 
to  such  action. 


Similar  provision  in  New  York  Gas  and  Electricity  Commission  Act, 

—  see  N.  Y.  Gas  &  El.  Com.  Act,  §  21. 
Powers  of  Commission  to  fix  prices  for  gas  and  electricity, —  see  ante, 

§  72. 
General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 


The  passage  of  a  law  taking  away  defenses  to  civil  actions  based  on 
rules  of  law  which  are  purely  arbitrary  is  not  a  deprivation  of  property 
without  due  process  of  law. —  Plvmmer  v.  No.  Pac.  R.  Co.,  152  Fed.  206. 
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The  New  York  Gas  and  Electricity  Commission  Act  provided  that  if 
it  shall  be  established  in  any  action  to  collect  a  charge  for  gas  that  a  price 
had  been  demanded  in  excess  of  that  fixed  by  the  commission  or  by  statute 
such  excessive  charge  should  be  a  complete  defense  to  the  action.— 
Held,  that  this  penalty  was  so  drastic  as  to  entitle  a  gas  company  to  an 
injunction  restraining  the  attempted  enforcement  of  a  rate  fixed  by 
statute,  until  such  rate  had  been  judicially  declared  constitutional;  all 
charges  collected,  however,  in  excess  of  those  fixed  by  the  statute  to  be 
impounded  to  await  the  outcome  of  the  suit  as  to  the  lawfulness  of  the 
rate  prescribed  by  the  legislature. —  Consolidated  Gas  Co.  v.  Mayer,  146 
Ped.  150. 


§  76.  Jurisdiction.— Whenever  any  corporation  supplies  gas 
or  electricity  to  consumers  in  both  districts,  any  application  or 
report  to  a  commission  required  by  this  act  shall  be  made  to  the 
commission  of  the  district  within  which  it  is  mainly  supplying, 
or  proposing  to  supply,  such  service  to  consumers.  But  noth- 
ing herein  contained  shall  be  construed  to  deprive  the  commis- 
sion of  either  district  of  the  power  of  supervision  and  regula- 
tion within  its  district.  And  either  commission  shall  have  power 
to  enter  and  inspect  the  plant  of  such  corporation,  wherever 
situated. 


General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40].        ■ 
Territorial  jurisdiction  of  the  commissions,  generally, —  see  ante,  §  5. 


§  77.  Poixrers  of  local  officers.^  If  in  any  city  of  the 
first  or  second  class  there  now  exists  or  shall  hereafter  be  created 
a  board,  body  or  officer  having  jurisdiction  of  matters  pertaining 
to  gas  or  electric  service,  such  board,  body  or  officer  shall  have  and 
may  exercise  such  power,  jurisdiction  and  authority  in  enforcing 
the  laws  of  the  state  and  the  orders,  rules  and  regulations  of  the 
commission  as  may  be  prescribed  by  statute  or  by  the  commission. 


General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [?3]-[40], 
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ARTICLE  V. 

Commissions  and  Offices  Abolished;  Saving  Clause; 
Repeal. 

Section  80.  Board  of  railroad  commissioners  abolished;   effect  thereof. 
SI.  Commission  of  gas  and  electricity  abolished;   effect  thereof. 

82.  Inspector  of  gas   meters   abolished;    effect  thereof. 

83.  Board  of  rapid  transit  railroad  commissioners  abolished;   effect 

thereof. 

84.  Transfer  of  records. 

85.  Pending  actions  and  proceedings. 

86.  Construction. 

87.  Repeal. 

88.  Appropriation. 

£9.  Time  of  taking  effect. 

§  80.  Board  of  railroad  commissioners  abolished; 
effect  thereof  .—On  and  after  the  taking  effect  of  this  act  the 
board  of  railroad  commissioners  shall  be  abolished.  All  the  powers 
and  dnties  of  such  board  conferred  and  imposed  by  any  statute  of 
this  state  shall  thereupon  be  exercised  and  performed  by  the  public 
service  commissions. 


For  powers  and  duties  of  former  Board  of  Railroad  Commissioners, — 
see  K  T.  E.  E.  L. 

Effect  of  abolition  of  Board  on  pending  actions  and  proceedings, —  see 
post,  §  85. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]-[40]. 

Decisions  of  former  Board  of  Railroad  Commissioners  merely  advisory, 
see  ante,  §  23,  note  [1]. 

Determinations  of  former  Board  of  Railroad  Commissioners  not  en- 
forceable,—  see  ante,  §  57,  note  [1]. 


The  proceedingrs  of  the  N.  Y.  Board  of  Eailroad  Commissioners,  under 
N.  T.  E.  E.  L.,  §  34,  in  granting  the  application  of  a  railroad  to  discon- 
tinue a  station,  are  subject  to  review  by  certiorari. —  People  ex  rel.  Lough- 
ran  V.  Board  of  R.  R.  Comrs.,  158  N.  Y.  421,  53  N.  E.  163,  affg.  s.  c.  32 
App.  Div.  (N.  Y.)  158,  52  N.  Y.  Supp.  901. 
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The  state  may  make  the  Railroad  Commissioner's  certificate  conclusive 
evidence  of  the  non-existence  of  any  sufficient  ground  of  forfeiture  of 
the  charter  of  a  railroad  corporation. —  People  v.  Ulster  &  D.  B.  Co., 
128  N.  T.  240,  28  N.  E.  635. 

The  General  Railroad  Act  does  not  authorize  a  corporation  formed 
under  it  to  build  an  elevated  railroad  in  city  streets  without  complying 
with  the  provisions  of  the  city  charter  with  reference  to  the  building  of 
such  structures. —  Schaper  v.  Broohlyn  &  L.  I.  B.  Co.,  124  N.  T.  630, 
26  N.  E.  311. 

A  railroad  seeking  to  acquire  lands  by  condemnation  must  show,  first, 
a  legislative  warrant,  and  second,  if  the  right  is  challenged,  that  the 
particular  scheme  on  which  it  is  engaged  is  a  railroad  enterprise  within 
the  true  meaning  of  that  term,  so  that  the  acquiring  of  lands  for  it 
would  be  a  taking  thereof  for  a  public  use. —  Matter  of  Niagara  Falls 
&  W.  B.  Co.,  108  N.  T.  3Y.5,  15  N.  E.  429,  afig.  46  Hun  (N.  T.),  94. 


§  81.  Commission  of  gas  and  electricity  abolished; 
effect  thereof. —  On  and  after  the  taking  eflfect  of  this  act  the 
commission  of  gas  and  electricity  shall  be  abolished.  All  the  powers 
and  duties  of  such  commission  conferred  and  imposed  by  any  statute 
of  this  state  shall  be  exercised  and  performed  by  the  public  service 
commissions. 


For  powers  and  duties  of  former  Gas  and  Electricity  Commission, — 
see  N.  T.  Gas  &  El.  Com.  Act  (Laws  1905,  Ch.  Y3Y). 

Effect  of  abolition  of  Commission  of  Gas  and  Electricity  on  pending 
actions  and  proceedings, —  see  post,  §  85. 

General  rules  of  statnitory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 


§  82.  Inspector  of  gas  meters  abolished;  effect 
thereof  *[on  meters  already  inspected  J. —  On  and  after 
the  taking  effect  of  this  act  the  offices  of  inspector  and  deputy 
inspectors  of  gas  meters  shall  be  abolished.  All  the  powers  and 
duties  of  such  inspector  conferred  and  imposed  by  any  statute 
of  this  state  shall  be  exercised  and  performed  by  the  public  service 
commissions.  But  any  meter  inspected,  proved  and  sealed,  by  the 
said  inspector  of  gas  meters,  prior  to  the  taking  effect  of  this  act, 
shall  be  deemed  to  have  been  inspected  by  the  commission. 

*  Words  in  brackets  are  not  a  part  of  section  heading  as  enacted. — Ed. 
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For  acts  creating  offices  abolished  hy  this  section, —  see  N.  T.  Transp. 

Corp.  L.,  §§  62-64. 
Inspection  of  gas  meters  under  the  direction  of  the  Commissions, —  see 

ante,  §  67. 
General  rules  of  statutory  construction^ — see  ante,  §  1,  notes  [23]- 

[40]. 


§  83.  Board  of  rapid  transit  railroad  connnis- 
sioners  abolished ;  effect  thereof.—  On  and  after  the  tak- 
ing effect  of  this  act  the  board  of  rapid  transit  railroad  commis- 
sioners shall  be  abolished.  All  the  powers  and  duties  of  such  board 
conferred  and  imposed  by  any  statute  of  this  state  shall  thereupon 
be  exercised  and  performed  by  the  public  service  commission  of  the 
first  district. 


Powers  and  duties  of  former  Board  of  Rapid  Transit  Railroad  Commis- 
sioners transferred  to  the  Puhlic  Service  Commission  of  the  First 
District  hy  §§  5  and  83  of  the  Public  Service  Commissions  Law, — 
see  N.  T.  Rap.  Tr.  Act,  §§  4,  Y,  14,  28,  32,  32a,  34,  34a-e,  65;  L. 
1894,  ch.  752,  §§  12,  13;  L.  1906,  ch.  108,  §§  1-9,  ch.  472, 
§§  12,  14,  post.  Appendix  A. 

Powers  and  duties  of  Board  of  Rapid  Transit  Railroad  Commissioners 
transferred  to  the  Public  Service  Commission  of  the  First  Dis- 
trict,—  see  also  ante,  §  5. 

Effect  of  abolilion  of  Board  on  pending  actions  and  proceedings, —  see 
post,  §  85. 

General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 
[40]. 

Power  of  state  to  resume  or  transfer  local  functions, — see  ante,  §  5, 
note  [  5]. 


[1]    Validity  of  Bapid  Transit  Acts. 

The  Eapid  Transit  Act  of  1894  is  constitutional. —  Sun  Publishing 
Assn.  V.  Mayor,  152  N.  Y.  257,  46  N.  E.  499,  37  L.  E.  A.  788,  affg.  s.  c. 
8  App.  Div.  (N.  Y.)  230,  40  N.  Y.  Supp.  607. 

The  N.  Y.  Eapid  Transit  Act  of  1875  is  not  open  to  the  constitutional 
objection  that  it  delegates  legislative  powers  to  the  Board  of  Eapid  Transit 
Commissioners.— Ma«(>r  of  Gilbert  El.  R.  Co.,  70  N.  Y.  361,  3  Abb. 
N.  C.  (N.  Y.)  434,  a%.  9  Hun  (N.  Y.),  303. 
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The  N.  Y.  Eapid  Transit  Act  of  1875  is  not  unconstitutional  as  a  pri- 
vate or  local  bill  "  granting  to  any  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever." — Matter  of 
Gilbert  El.  B.  Co.,  70  N.  T.  361,  3  Abb.  N.  C.  (N.  Y.)  434,  affg.  9  Hun 
(N.  Y.),  303. 

The  Eapid  Transit  Act  of  1875  is  constitutional. —  Matter  of  N.  Y.  El. 
B.  Co.,  70  N.  Y.  327;  distinguished,  104  N.  Y.  41,  111  N.  Y.  106, 
limited,  7  N.  Y.  Crim.  350,  7  N.  Y.  Supp.  149. 

[2]    Foivers    of    former    Board    of    Rapid    Transit    Railroad   Com- 
missioners. 

The  intent  of  the  legislature  in  enacting  the  N.  Y.  Eapid  Transit  Act 
was  to  confer  upon  the  Board  of  Eapid  Transit  Eailroad  Commissioners 
all  the  powers  necessary  to  properly  construct  the  railroads  therein  pro- 
vided for,  without  the  concurrent  action  of  the  ordinary  municipal  au- 
thorities, except  where  such  action  was  specifically  required  by  the  Act. 
—  Bapid  Transit  Subway  Const.  Co.  v.  Coler,  121  App.  Div.  (N.  Y.)  250. 

The  N.  Y.  Board  of  Eapid  Transit  Eailroad  Commissioners  had  power 
to  authorize  a  sub-contractor  engaged  in  constructing  a  subway,  to 
occupy  such  portion  of  streets  crossed  by  the  proposed  work  as  was  neces- 
sary in  the  prosecution  of  the  undertaking. —  Bapid  Transit  Subway 
Const.  Co.  v.  Coler,  121  App.  Div.  (N.  Y.)  250. 

Although  the  K^.  Y.  Eap.  Tr.  Act,  §  63,  provides  that  the  subway  shall 
be  deemed  to  be  a  part  of  the  public  streets  and  highways  of  the  city  of 
New  York,  the  control  thereof  is  vested  in  the  Board  of  Eapid  Transit 
Commissioners. —  Interhorough  B.  T.  Co.  v.  City  of  N.  Y .,  47  Misc.  (N. 
Y.)  221,  95  N.  Y.  Supp.  886. 

[3]    Reports. 

Where  a  court  has  imposed  conditions  upon  which  a  report  of  the  Board 
of  Eapid  Transit  Commissioners  of  New  York  City  will  be  confirmed, 
and  the  conditions  have  not  been  complied  with,  the  result  will  be  the 
denial  of  an  application  to  confirm  the  report. —  Matter  of  Board  of  Bapid 
Transit  Comrs.,  119  App.  Div.  (N.  Y.)  196,  104  N.  Y.  Supp.  671. 

On  an  application  to  approve  the  report  of  the  N.  Y.  Board  of  Eapid 
Transit  Eailroad  Commissioners  authorizing  a  change  of  the  route  of 
the  subway  under  Park  avenue,  in  New  York  city,  the  city  should  be 
made  a  formal  party,  the  city  to  have  leave  to  move  to  open  the  proceed- 
ing and  come  in. —  Matter  of  Board  of  Bapid  Transit  Comrs.,  119  App. 
Div.  (N.  Y.)  196,  104  N.  Y.  Supp.  671. 

Where  the  cost  of  a  proposed  railway  is  uncertain  and  is  not  even 
estimated  approximately,  and  the  probabilities  are  that  it  may  exceed  the 
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bonded  debt  limit  of  the  city,  the  court  will  not  grant  the  motion  of 
the  N.  Y.  Board  of  Eapid  Transit  Railroad  Commissioners  for  a  con- 
firmation of  a  report  favorable  to  the  construction  of  such  railway. — 
Matter  of  Rapid  Transit  Railroad  Qomrs.,  5  App.  Div.  (N.  Y.)  290,  39 
N.  Y.  Supp.  Y50. 

[4]    Local  officers. 

The  members  of  the  Board  of  Rapid  Transit  Railroad  Commissioners 
are  local  or  city  officers. —  Sun  Publishing  Assn.  v.  Mayor,  8  App.  Div.c 
(N.  Y.)  230,  40  N.  Y.  Supp.  607;  affd.  152  N.  Y.  257,  46  N.  E.  499. 

[5]    "City  purposes." 

See  also,  ante,  §  14,  note  [2]. 

Construction,  management  and  control  of  rapid  transit  railways  by 
the  municipality  is  a  "  city  purpose." —  Sun  Publishing  Assn.  v.  Mayor, 
152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788,  affg.  s.  c.  8  App.  Div. 
(N.  Y.)  230,  40  N.  Y.  Supp.  607. 

[6]    Distribution  of  povers  of  local  government. 

Power  of  state  to  resume  and  transfer  powers  previously  conferred  on 
local  officers, —  see  ante,  §  5,  note  [5]. 

In  distributing  the  powers  of  local  government,  the  legislature  may 
act  as  it  may  deem  best.  What  it  could  have  done  originally,  it  could  do 
by  subsequent  enactment. —  People  ex  rel.  Taylor  v.  Dunlap,  66  N.  Y. 
162 ;  Matter  of  Allison  v.  Welde,  172  N.  Y.  421,  65  N.  E.  263. 

[7]    Abolishment  of  offices. 

The  legislature  may  abolish  a  city  office  as  unnecessaiy  unless  it  is  a 
constitutional  office;  and  even  if  some  of  the  functions  of  the  office  are 
necessary  for  the  welfare  of  the  municipality,  these  functions  may  be 
devolved  upon  other  city  officers. —  Matter  of  Allison  v.  Welde,  172  N.  Y. 
421,  65  N.  E.  263. 

There  is  no  vested  right  in  an  office  which  may  not  be  disturbed  by 
legislative  enactment. —  People  ex  rel.  Ryan  v.  Oreen,  58  N.  Y.  295. 

The  legislative  body  creating  an  office  may  abolish  it,  ending  the  tenure 
of  the  existing  incumbent  before  the  expiration  of  the  time  for  which 
he  was  appointed. —  City  Council  v.  Sweeney,  44  Qa.  463. 

[8]    Rights  granted  by  snbvay  lease. 

The  lease  by  The  City  of  New  York  of  the  subway  does  not  give  the 
right  to  the  lessee  to  use  the  ducts,  which  were  constructed  in  connection 
with  said  subway,  for  the  transmission  of  electricity  for  the  use  of  third 
parties.—  City  of  N.  Y.  v.  Interlorough  R.  T.  Co.,  55  Misc.  (N.  Y.)  138, 
106  N.  Y.  Supp.  296. 
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The  lease  of  the  New  York  Subway  to  J.  B.  McDonald  carried  with  it 
the  right  to  maintain  automatic  weighing  and  vending  machines  in  the 
subway  stations  so  long  as  such  machines  in  no  way  interfere  with  the 
use  by  the  public  of  the  railroad  or  deprive  the  public  of  any  right  to 
which  it  is  entitled. —  City  of  New  Yorh  v.  Interborough  B.  T.  Co.,  53 
Misc.  (N.  Y.)  126,  104  N.  Y.  Supp.  157. 

[9]    Railroads  organized  under    Act  of  1875. 

A  railroad  corporation  formed  imder  the  N.  Y.  Rapid  Transit  Act,  of 
1875,  acquires  by  the  act  of  incorporation  and  upon  obtaining  the  neces- 
sary consents  of  the  public  authorities  and  the  property-holders,  an  in- 
defeasible right  to  construct  its  road  upon  the  routes  designated  in  its 
articles  of  incorporation. —  Suburban  R.  Co.  v.  Mayor,  128  N.  Y.  510,  28 
N.  E.  525. 

Street  surface  railways  cannot  be  organized  under  the  N.  Y.  Rapid 
Transit  Act  of  1875.— iVew  Yorlc  Cable  Co.  v.  Mayor,  104  N.  Y.  1,  10 
N.  E.  332. 


§  84.  Transfer  of  records ;  *  [retaining  of  em- 
ployees].^ 1.  The  board  of  railroad  commissioners,  the  commis- 
sion of  gas  and  electricity,  and  the  inspector  of  gas  meters,  shall 
transfer  and  deliver  to  the  public  service  commission  of  the  second 
district  all  books,  maps,  papers  and  records  of  whatever  description, 
now  in  their  possession ;  and  upon  taking  effect  of  this  act,  the  said 
commission  is  authorized  to  take  possession  of  all  such  books,  maps, 
papers  and  records. 

2.  The  board  of  rapid  transit  railroad  commissioners  shall  trans- 
fer and  deliver  to  the  public  service  commission  of  the  first  district 
all  contracts,  books,  maps,  plans,  papers  and  records  of  whatever 
description,  now  in  their  possession;  and  upon  taking  effect  of  this 
act,  the  said  commission  is  authorized  to  take  possession  of  all  such 
contracts,  books,  maps,  plans,  papers  and  records.  The  said 
commission  may  also,  at  its  pleasure,  retain  in  its  employment 
any  person  or  persons  now  employed  by  the  said  board  of  rapid 
transit  railroad  commissioners,  and  all  said  persons  shall  be  eligible 
for  transfer  and  appointment  to  positions  under  the  public  service 
commission  of  the  first  district. 


Proceedings  hy  which  a  public  officer  may  obtain  possession  of  boohs 
and  papers  belonging  to  his  office, —  see  'N.  Y.  Code  Civ.  Pro., 
§  2471a. 


♦Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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General  power   of   Commission    to   employ   subordinate   officers, —  see 

ante,  §  8. 
General  rules  of  statutory  constrvxition, —  see  ante,  §  1,  notes  [23]-[40]. 


A  certificate  of  appointment  to  a  public  office  does  not  establish  a 
prima  facie  right  to  the  books  and  papers  pertaining  thereto. —  Matter 
of  Brenner,  170  N.  Y.  185,  63  N.  E.  133. 

"  Subdivision  2  of  section  84  [of  the  Public  Service  Commissions 
Law]  provides  that  the  Commission  may  retain  in  its  employment  any 
person  or  persons  now  employed  by  the  Board  of  Rapid  Transit  Railroad 
Commissioners  and  all  said  persons  shall  be  eligible  for  transfer  and  ap- 
pointment to  positions  under  the  Public  Service  Commission  of  the  First 
District.  As  to  the  future  employees  of  the  Commission,  they  are  under 
the  jurisdiction  of  the  State  Civil  Service  Commission  and  an  appli- 
cation should  be  made  to  that  body  for  authority  to  make  appointments." 
—  Opinion  of  Corporation  Counsel  P.  E.  Pendleton,  rendered  to  Comp- 
troller H.  A.  Metz,  July  13,  1907. 

"  Subdivision  2  of  section  84  [of  the  Public  Service  Commissions 
Law]  provides  that  all  contracts  of  the  Board  of  Rapid  Transit  Railroad 
Conxmissioners  shall  be  transferred  and  delivered  to  the  new  Commission. 
I  am  of  the  opinion  that  this  is  broad  enough  to  include  the  lease  of  the 
premises  occupied  by  the  Board." —  Opinion  of  Corporation  Counsel 
F.  E.  Pendleton,  rendered  to  Comptroller  H.  A.  Metz,  July  13,  1907. 


§   85.   Pending    actions    and    proceedings.^  This   act 

shall  not  affect  pending  actions  or  proceedings,  civil  or  criminal, 
hrought  by  or  against  the  board  of  railroad  commissioners  or  the 
commission  of  gas  and  electricity,  or  the  hoard  of  rapid  transit 
railroad  commissioners,  but  the  same  may  be  prosecuted  or  defended 
in  the  name  of  the  public  service  commission,  provided  the  subject- 
matter  thereof  is  within  the  statutory  jurisdiction  of  such  com- 
mission. Any  investigation,  examination  or  proceeding  undertaken, 
commenced  or  instituted  by  the  said  boards  or  commission  or  either 
of  them  prior  to  the  taking  effect  of  this  act  may  be  conducted  and 
continued  to  a  final  determination  by  the  proper  public  service 
commission  in  the  same  manner  under  the  same  terms  and  condi- 
tions, and  with  the  same  effect  as  though  such  boards  or  commis- 
sion had  not  been  abolished. 


General  rules  of  statutory  construction, —  see  ante,  §  1,  notes  [23]- 

[40]. 
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§  86.  Construction;  ^[this  act  shall  not  be  deemed 
to  apply  to  interstate  commerce].— Wherever  the  terms 
board  of  railroad  commissioners,  or  commission  of  gas  and  electricity 
or  inspector  of  gas  meters  or  board  of  rapid  transit  railroad  commis- 
sioners occur  in  any  law,  contract  or  document  or  whenever  in  any 
law,  contract  or  document  reference  is  made  to  such  boards,  com- 
mission or  inspector,  such  terms  or  references  shall  be  deemed  to 
refer  to  and  include  the  public  service  commissions  as  established 
by  this  act,  so  far  as  such  law,  contract  or  document  pertains  to 
matters  which  are  within  the  jurisdiction  of  the  said  public  service 
commissions.  Nothing  in  this  act  contained  shall  be  deemed  to 
apply  to  or  operate  upon  interstate  or  foreign  commerce. 


General  rules  of  statutory  construction, —  see  ante  §  1,  notes   [23]- 
[40]. 


§  87.  Repeal. —  The  following  acts  and  parts  of  acts,  to- 
gether with  all  other  acts  amendatory  of  such  acts,  and  all  acts 
and  parts  of  acts  otherwise  in  conflict  with  this  act,  are  hereby 
repealed; 

laws  of  1905,  chapter  737. 

Laws  of  1905,  chapter  728. 

Laws  of  1904,  chapter  158. 

Laws  of  1902,  chapter  373. 

Laws  of  1896,  chapter  456. 

Laws  of  1894,  chapter  452. 

Laws  of  1892,  chapter  534. 

Laws  of  1891,  chapter  4,  sections  1,  2  and  3. 

Laws  of  1890,  chapter  565,  sections  150  to  172  inclusive. 

Laws  of  1890,  chapter  566,  sections  62,  63  and  64. 


Provisions  of  N.  Y.  Statutory  Construction  Law  relative  to  effect  of 
subsequent  re-enaction, —  see  'N.  T.  Statutory  'Construction  Law, 
§  32. 

General  rules  of  statutory  construction, —  see  ante,   §   1,  notes   [23]- 

r«]. 

Bepeal  hy  implication, —  see  also,  ante,  §   1,  note   [38]. 


*Words  in  brackets  not  a  part  of  section  heading  as  enacted. — Ed. 
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While  repeals  by  implication  are  not  favored,  a  statute  will  be  con- 
strued as  taking  away  a  right  existing  prior  thereto  if  it  is  found  that 
such  pre-existing  right  is  so  repugnant  to  the  statute  that  the  survival 
of  such  a  right  would  in  effect  deprive  the  subsequent  statute  of  its 
efficacy.—  Texas  &  P.  R.  Co.  v.  Ahilene  Cotton  Oil  Co.,  204  U.  S.  436, 
27  Sup.  Ct.  K.  (U.  S.)  350,  revg.  s.  o.  12  Tex.  Ct.  E.  498,  85  S.  W.  1052. 

A  statute  covering  the  whole  subject  matter  of  a  former  one,  adding 
offenses,  varying  the  procedure,  etc.,  operates  not  cumulatively  but  by 
way  of  substitution,  and  therefore  impliedly  repeals  it.  In  the  absence 
of  any  repealing  clause,  however,  it  is  necessary  to  the  implication  of 
a  repeal  that  the  objects  of  the  two  statutes  are  the  same.  If  they  are 
not,  both  statutes  will  stand,  though  they  refer  to  the  same  subject. — 
U.  8.  v.  Claflin,  97  U.  S.  546,  affg.  s.  c.  Fed.  Cases  No.  14,799. 

To  establish  a  supersession  or  repeal  of  a  statute  by  implication,  it  is 
not  sufficient  to  show  merely  that  a  later  statute,  making  no  mention  of 
the  particular  subject  of  the  first,  employs  language  broad  enough  to 
cover  some  part  or  all  of  it  for,  as  words  are  sometimes  employed  with 
less  than  their  largest  literal  meaning,  it  must  also  appear  that  the 
two  statutes  cannot  stand  together,  reasonable  purpose  and  operation 
being  accorded  to  each.  Particularly  is  this  true  if  the  first  expresses  a 
settled  policy  in  legislation. —  Oreat  Northern  R.  Co.  v.  TJ.  8.,  155  Fed. 
945. 

The  repealing  clause  in  the  Hepburn  Act,  "  all  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  this  act  are  hereby  repealed,"  expresses 
the  extent  to  which  it  has  been  intended  to  repeal  prior  laws,  and  ex- 
cludes any  implication  of  a  more  extended  repeal. —  Oreat  Northern  R. 
Co.  V.  U.  8.,  155  Fed.  945. 

Wliere  two  statutes  relate  to  the  same  subject  matter,  though  not  in 
terms  repugnant  and  inconsistent,  if  the  latter  one  is  plainly  intended  to 
prescribe  the  only  rule  that  shall  govern,  it  will  repeal  the  earlier  one.— 
Matter  of  N.  Y.  Institution,  121  N.  Y.  234,  24  N.  E.  578. 

Where  a  revising  statute  covers  the  whole  subject  matter  of  antecedent 
statutes,  the  revising  statute  virtually  repeals  the  former  enactments 
without  any  express  provision  to  that  effect,  and  even  where  some  parts 
of  the  revised  statute  are  omitted  in  the  new  law,  they  are  not  in  general 
to  be  regarded  as  left  in  operation,  but  are  considered  as  annulled,  if  it 
appear  that  the  legislature  intended  to  cover  the  whole  subject  matter 
by  the  new  statute.— Matter  of  N.  Y.  Institution,  121  N.  T.  234,  24 
N.  E.  578,  Heckman  v.  PincTcney,  81  N.  T.  211. 

Where  two  statutes  relate  to  the  same  subject  matter,  though  not  in 
terms  repugnant  and  inconsistent,  if  the  latter  one  is  plainly  intended 
to  prescribe  the  only  rules  that  shall  govern,  it  will  repeal  the  earlier 
one.— Matter  of  N.  Y.  Institution,  121  N.  Y.  234,  24  N.  E.  378. 
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While  repeals  by  implication  are  not  favored,  yet  where  the  provisions 
of  the  later  statute  cannot  have  their  full  force  and  effect  without  the 
repeal  of  the  former  statute,  such  former  statute  must  be  deemed  to  be 
repealed  by  implication.  Where  the  provisions  are  inconsistent  the 
latter  must  prevail  as  the  latest  exhibition  of  the  will  of  the  law  making 
power.—  Matter  of  Washington  St.  A.  &  Pie.  R.  Co.,  115  N.  T.  442,  22 
N.  E.  356. 

A  repeal  of  statutes  by  implication  is  not  favored  in  the  law,  and 
when  both  the  later  and  former  statute  can  stand  together,  both  will 
stand  unless  the  former  is  expressly  repealed,  or  the  legislative  intent 
to  repeal  it  is  very  manifest. —  People  ex  rel.  Kingsland  v.  Palmer,  52 
K  Y.  83. 

The  repeal  of  a  statute  declaring  a  common  law  obligation  of  a  carrier 
does  not  relieve  it  of  liability  for  failure  to  perform  its  common  law 
obligation. —  Gartwright  v.  Rome,  W.  &  0.  R.  Co.,  85  Hun  (N.  T.), 
517,  33  N.  T.  Supp.  147. 

A  cause  of  action  or  defense,  conferred  by  a  statute  based  on  grounds 
of  public  policy,  confers  no  vested  right  which  is  not  taken  away  by  a 
repeal  of  the  statute. —  Washburn  v.  Franklin,  35  Barb.  (N.  Y.)   599. 


§  88.  Appropriation. —  There  shall  be  appropriated  for  the 
nse  of  the  commissions,  and  for  the  payment  of  salaries  and  disburse- 
ments under  this  act,  from  money  not  otherwise  appropriated,  the 
sum  of  three  hundred  thousand  dollars,  one  hundred  and  fifty 
thousand  dollars  for  the  use  of  the  commission  of  the  first  district 
and  one  hundred  and  fifty  thousand  dollars  for  the  use  of  the 
commission  of  the  second  district. 


Mode  of  payment  of  expenses  of  Commissions, —  see  ante,  §  14. 
General  rules  of  statutory  construction, —  see  ante,   §   1,  notes   [23]- 
[40]. 


§   89.   Time  of  taking  effect. —  This  act  shall  take  effect 
July  first,  nineteen  hundred  and  seven. 
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RULES  OF  THE  COMMISSION  FOR  THE  FIRST  DISTRICT. 

RITI.E    I. 

Sessions  of  the  Commission. —  Sessions  of  the  Commission  for  the 
consideration  of  matters  arising  under  chapter  4  of  the  Laws  of  1891 
as  amended  (the  Eapid  Transit  Act),  will  be  held  each  week  on  Friday 
at  10.30  A.  M. 

Sessions  for  hearing  contested  matters,  or  matters  involving  the  tak- 
ing of  testimony,  arising  under  the  provisions  of  chapter  429  of  the 
Laws  of  1907  (the  Public  Service  Commissions  Law)  will  be  held  on 
such  days  and  at  such  hours  as  the  Commission  may  designate. 

Sessions  for  receiving,  considering  and  acting  upon  petitions,  appli- 
cations and  other  communications,  and  also  for  considering  and  acting 
upon  any  business  of  the  Commission,  other  than  the  hearing  of  mat- 
ters set  forth  above  will  be  held  at  its  office  at  10.30  a.  m.  and  2  p.  m., 
daily. 

Sessions  for  the  investigation  of  accidents  resulting  in  loss  of  life, 
or  injury  to  persons  or  property,  and  which  in  the  judgment  of  the 
Commission  shall  require  investigation,  may  be  held  at  any  time  and 
place. 

RULE   II. 

Address  of  the  Commission. —  All  applications,  complaints,  petitions 
or  answers  in  any  proceeding,  or  applications  or  communications  in 
relation  thereto,  or  other  communications  or  letters  or  telegrams,  must 
be  addressed  to  the  Commission  at  No.  154  Nassau  Street,  Borough 
of  Manhattan,  Now  York  City,  unless  otherwise  specially  directed. 

RULE  III. 
Information  to  parties. —  The  Secretary  to  the  Commission  will, 
upon  request,  advise  any  party  as  to  the  form  of  petition,  answer,  or 
other  paper  necessary  to  be  filed  in  any  case,  and  furnish  such  informa- 
tion from  the  files  of  the  Commission  as  will  conduce  to  a  full  presenta- 
tion of  facts  material  to  a  controversy. 

RULE  IV. 
Report  of  accidents. —  Every  common  carrier,  railroad  corporation 
and  street  railroad  corporation  is  required  to  give  immediate  notice  to 
the  Commission  of  every  accident  happening  upon  any  line  of  railroad 
or  street  railroad  owned,  operated,  controlled  or  leased  by  it,  within 
the  territory  of  the  First  District,  by  telephone  or  telegraph,  and  by 
written  commimication  as  set  forth  in  an  order  issued  by  this  Com- 
mission and  served  upon  such  corporation. 

[675] 
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RUI.E   V. 

Fartlea  to  cases.—  Any  person  or  corporation  aggrieved  may  enter 
a  complaint  with  the  Commission  by  petition  or  complaint,  in  writing, 
as  to  any  matter  within  the  jurisdiction  of  the  Commission. 

The  Commission  may  itself  institute  an  investigation  or  inquiry. 

KULE   VI. 

Complaints.—  1.  The  Commission  may,  or  will,  on  its  own  motion, 
investigate  or  make  inquiry,  in  a  manner  to  be  determined  by  it,  in 
accordance  with  section  48,  subdivision  1,  of  the  Act. 

2.  Complaints  made  pursuant  to  section  48  of  the  Act  by  any  person 
or  corporation,  must  be  by  petition  or  complaint  in  writing,  setting 
forth  briefly  the  facts  claimed  to  constitute  a  violation  of  the  Act. 
The  name  of  the  person  or  corporation  complained  against  should  be 
stated  in  full,  and  the  address  of  the  petitioner,  or  complainant,  with 
the  name  and  address  of  his  attorney  or  counsel,  if  any,  must  appear 
upon  the  petition  or  complaint. 

3.  Complaints,  to  secure  investigation  by  the  Commission,  against 
gas  or  electric  corporations  as  to  the  illuminating  power,  purity,  pres- 
sure or  price  of  gas,  or  the  initial  efficiency  of  the  electric  incandescent 
lamp  supply,  or  the  regulation  of  the  voltage  of  the  supply  system  used 
for  incandescent  lighting  or  price  of  electricity  Sold  and  delivered, 
must  be  made  under  the  provisions  of  section  71  of  the  Act  by  the 
Mayor  of  New  York  City,  or  by  complaint  in  writing  by  not  less  than 
one  hundred  customers  or  purchasers  of  gas  or  electricity. 

RULE  VII. 
Service  of  complaint,—  The  Commission  will  cause  a  copy  of  a 
complaint  to  be  forwarded  to  the  person  or  corporation  complained 
of,  accompanied  by  an  order,  directed  to  such  person  or  corporation, 
requiring  that  the  matters  complained  of  be  satisfied,  or  that  the  charges 
be  answered  in  writing  within  a  time  to  be  specified  by  the  Commission. 

RULE  VIII. 

Answers.— A  person  or  corporation  complained  against  must  answer 
within  ten  days  from  the  date  of  the  order  above  provided  for,  but  the 
Commission  may,  in  a  particular  case,  require  the  answer  to  be  filed 
within  a  shorter  time. 

The  original  answer  must  be  filed  with  the  Secretary  of  the  Commis- 
sion at  its  office,  and  a  copy  thereof  at  the  same  time  served,  personally 
or  by  mail,  upon  the  complainant,  who  must  forthwith  notify  the  Secre- 
tary of  its  receipt.  The  answer  must  specifically  admit  or  deny  the 
material  allegations  of  the  petition,  and  also  set  forth  the  facts  which 
will  be  relied  upon  to  support  any  such  denial. 

If  a  person  or  corporation  complained  against  shall  make  satisfaction 
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tefore  answering,  a  written  acknowledgment  thereof,  showing  the  char- 
acter and  extent  of  the  satisfaction  given,  must  be  filed  by  the  com- 
plainant, and  in  that  case  the  fact  and  manner  of  satisfaction,  without 
other  matter,  may  be  set  forth  in  the  answer.  If  satisfaction  he  made 
after  the  filing  and  service  of  an  answer,  such  written  acknowledgment 
must  also  be  filed  by  the  complainant,  and  a  supplemental  answer  set- 
ting forth  the  fact  and  mann'er  of  satisfaction  must  be  filed  by  the 
person  or  corporation  complained  against. 

RTTLE  IX. 

Service  of  papers.—  Copies  of  notices  or  other  papers  must  be 
served  upon  the  adverse  party  or  parties,  personally  or  by  mail;  and 
when  any  party  has  appeared  by  attorney,  service  upon  such  attorney 
shall  be  deemed  proper  service  upon  the  party. 

RULE  X. 

Amendments.— Upon  application  of  any  party,  amendment  to  any 
petition  or  answer  in  any  proceeding  or  investigation,  may  be  allowed 
by  the  Commission  in  its  discretion. 

RUI-E  XI. 
Adjournments  and  extensions  of  time. —  Adjournments  and  exten- 
sions of  time  may  be  granted  upon  the  application  of  any  party  in  the 
discretion  of  the  Commission.  , 

RULE  XII. 

Stipulations. —  The  parties  to  any  proceeding  or  investigation  before 
the  Commission  may,  by  stipulation  in  writing,  filed  with  the  Secretary, 
agree  upon  the  facts  or  any  portion  thereof  involved  in  a  controversy, 
which  stipulation  shall  be  regarded  and  used  as  evidence  on  the  hear- 
ing. It  is  desirable  that  the  facts  be  thus  agreed  upon  whenever 
practicable. 

RULE  XIII. 

Hearings.— Upon  the  service  of  an  answer  to  a  complaint,  the  Com- 
mission will  assign  a  time  and  place  for  hearing  the  matter,  which  will 
be  at  its  office  unless  otherwise  ordered.  Witnesses  will  be  examined 
orally  before  the  Commission,  unless  otherwise  ordered  by  the  Commis- 
sion, or  unless  the  facts  be  agreed  upon  (as  provided  for  in  these  rules). 
The  complaint  may  establish  the  facts  alleged,  unless  the  same  are 
admitted  in  the  answer,  or  the  Commission  may  investigate  the  facts 
relevant  to  the  issue  or  to  the  subject  matter  complained  of.  The 
person  or  corporation  complained  against  must  fully  disclose  its  defense 
at  the  hearing. 
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In  case  of  failure  to  answer,  the  Commission  shall  take  such  proof  of 
the  facts  as  may  be  deemed  proper  and  reasonable,  and  make  such  order 
thereon  as  the  circumstances  of  the  case  appear  to  require. 

Hearings  will  be  held  by  or  before  the  Commission,  or  by  or  before  a 
Commissioner,  and  the  word  "  Commission  "  in  these  rules  will  be  con- 
strued to  include  a  commissioner  conducting  or  presiding  at  a  hearing. 

(As  amended  August  7,  1908.) 

BUIiE   XIV. 

Witnesses  and  subpoenas.—  Subpoenas  requiring  the  attendance  of 
witnesses  for  the  purpose  of  taking  the  testimony  of  such  witnesses 
orally  before  one  or  more  members  of  the  Commission,  or  by  deposi- 
tion, will,  upon  the  application  of  either  party,  or  upon  an  order  of  the 
Commission  directing  the  taking  of  such  testimony,  be  issued  by  any 
member  of  the  Commission  or  by  the  Secretary. 

Subpoenas  for  the  production  of  books,  papers  or  documents  (unless 
directed  to  issue  by  the  Commission  upon  its  own  motion)  will  only  be 
issued,  in  the  discretion  of  the  Commission,  upon  application  in 
writing. 

RULE   XV. 

Proposed  findings  and  Tiriefs. — Proposed  findings  embracing  ma- 
terial facts  claimed  to  be  established  by  the  evidence  and  referring  to  the 
particular  part  of  the  record  relied  upon  to  support  each  finding  pro- 
posed, should  be  filed  by  each  party.  Printed  or  written  arguments  or 
briefs  may  be  filed  by  any  party.  The  copy  of  the  proposed  findings, 
brief  or  argument  filed  on  behalf  of  any  party  must  at  the  same  time  be 
served  upon  the  adverse  party  or  parties,  personally  or  by  mail,  and 
notice  of  such  service  thereupon  filed  with  the  Secretary  of  the  Com- 
mission. The  time  within  which  the  proposed  findings  and  printed  or 
written  arguments  or  briefs  shall  be  filed  in  any  case  will  be  determined 
by  the  Commission  upon  submission  of  the  testimony. 

RULE  XVI. 
Rehearings.—  After  an  order  has  been  made  by  the  Commission,  any 
party  interested  therein  may  apply  for  a  rehearing  in  respect  to  any 
matter  determined  therein,  and  the  Commission  may  grant  and  hold 
such  a  rehearing,  if,  in  its  judgment,  sufficient  reason  therefor  be  made 
to  appear;  if  a  rehearing  shall  be  granted,  the  same  will  be  determined 
by  the  Commission  within  thirty  days  after  the  same  shall  be  finally 
submitted. 

RULE    XVII. 

Orders.— Whenever  the  Commission  shall  investigate  any  matter 
complained  of  by  the  person  or  corporation  aggrieved,  it  will  make  and 
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file  an  order  either  dismissing  the  petition  or  complaint  or  directing 
the  person  or  corporation  complained  of  to  satisfy  the  cause  of  com- 
plaint in  whole  or  to  the  extent  which  the  Commission  may  specify  and 

require. 

RULE   XVIII. 

Service  and  effect  of  orders. —  The  orders  of  the  Conunission  will 

be  served  and  will  take  effect  as  prescribed  in  section  23  of  the  Act. 

RULE    XIX. 

Fees  of  witnesses.— Witnesses  shall  be  entitled  to  the  fees  prescribed 

by  section  19  of  the  Act. 

RULE    XX. 

Hearing  upon  a  proposed  change  of  la\F.— The  Commission  may, 
in  its  discretion,  order  a  hearing  upon  the  request  of  any  person  or 
corporation  as  to  the  advisability  of  any.  proposed  change  of  law  relating 
to  any  common  carrier,  railroad  corporation  or  street  railroad  corpo- 
Tation,  or  as  to  the  advisability  of  recommending  the  enactment  of 
legislation  with  respect  to  any  matter  within  its  jurisdiction. 

RULE   XXI. 

Governing  the  procedure  to  obtain  the  permission  and  approval 
of  the  Commission  to  the  construction  and  operation  of  extensions 
of  street  surface  railroads;  iirholly  -nrithin  the  limits  of  any  city 
or  incorporated  villages.— 1st.  The  application  for  such  permission 
and  approval  shall  be  by  petition  verified  by  the  president  or  other  officer 
of  the  street  surface  railroad,  containing  the  matter  hereinbelow  required 
and  asking  that  the  Commission  determine  that  such  construction  and 
operation  is  necessary  or  convenient  for  the  public  service,  and  give  its 
permission  and  approval  thereto. 

2nd.  With  the  petition  there  shall  be 'filed  with  the  Commission, 

(a)  A  copy  of  the  articles  of  association  of  the  street  surface 
railroad  corporation,  certified  by  the  Secretary  of  State  and  the 
county  clerk,  and  showing  the  date  of  filing. 

(b)  Copies  of  all  statements  filed  at  any  time  in  procuring 
extensions  heretofore  authorized  and  constructed,  certified  by  the 
Secretary  of  State  and  the  county  clerk  and  showing  the  date  of 
filing. 

(c)  A  copy  of  the  statement  of  the  names  and  descriptions  of  the 
streets,  roads,  avenues  and  highways  in  or  upon  which  it  is  proposed 
to  construct,  maintain  and  operate  such  extensions  or  branches 
filed  pursuant  to  section  90  of  the  Kailroad  Law  and  for  which 
construction  and  operation  the  permission  and  approval  of  the  Com- 
mission is  sought.  Said  copy  to  be  certified  by  the  Secretary  of 
State  and  the  county  clerk  and  to  show  the  date  of  filing. 

(d)  A  certified  copy  of  the  written  application  for  the  consent 
of  the  local  authorities  to  the  construction  and  operation  of  such 
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extension,  and  the  consent  of  the  local  authorities  granted  thereon, 
if  such  consent  has  been  granted;  and,  if  not,  the  petition  shall 
contain  a  statement  to  that  efiect. 

(e)  A  certified  copy  of  the  report  of  the  Commission  appointed 
by  the  Appellate  Division  of  the  Supreme  Court  pursuant  to  section 
94  of  the  Railroad  Law  and  the  order  of  the  court  thereon,  if  such 
report  and  order  have  been  made,  and  if  such  report  and  order  have 
not  been  made  the  petition  shall  contain  a  statement  to  that  effect. 

(f)  A  map  of  the  said  extension  as  proposed  showing  the  streets, 
avenues  and  highways  in  or  upon  which  it  is  proposed  to  construct 
such  extension. 

(g)  All  copies  of  documents  so  filed  shall  be  printed  or  type- 
written and  so  far  as  practicable  shall  be  upon  paper  eight  by  eleven 
inches  in  size,  and  bound  on  the  left  edge. 

3rd.  The  petition  shall: 

(a)  Show  whether  the  consent  of  the  abutting  property  owners 
has  been  obtained  and  recorded,  and  if  recorded  the  time  and  place 
thereof. 

(b)  State  that  the  company  has  not  prior  to  June  6,  1907, 
received  a  certificate  of  public  convenience  and  necessity  for  the 
construction  of  such  extension. 

4th.  If  any  of  the  documents  hereinabove  required  have  been 
already  filed  with  the  Commission,  duplicates  need  not  be  filed,  but 
the  petition  shall  show  that  they  have  already  been  filed  and  the  date 
of  filing. 

5th.  Upon  receipt  of  such  petition,  the  Commission  shall  appoint 
a  time  and  place  for  a  hearing  upon  such  application,  giving  to  the 
applicant  ten  days  notice  thereof,  either  personally  or  by  mail;  and 
the  applicant  shall  publish  at  least  three  days  prior  to  such  hearing, 
a  notice  of  such  application  and  hearing,  setting  out  the  names  and 
description  of  the  streets,  roads  and  avenues  in  and  upon  which  it  is 
proposed  to  construct  and  operate  such  extension  or  such  matter  as  the 
Commission  may  require,  in  such  newspapers  and  at  such  times  as  the 
Commission  shall  direct.  The  Commission  may  at  the  request  of  the 
applicant  or  on  its  own  motion  prescribe  a  shorter  notice  for  such  hear- 
ing and  modify  the  directions  for  publication  accordingly. 

6th.  At  the  hearing  proof  must  be  made  to  the  satisfaction  of  the 
Commission  that  the  construction  of  such  extension  and  the  exercise 
of  such  franchise  of  operating  the  same  is  necessary  or  convenient  for 
the  public  service. 

7th.  Proof  must  be  made  of  the  hona  fides  of  the  enterprise,  and  of  the 
financial  ability  of  the  applicant  to  build  the  extension. 

RXTXE   XXII. 
GoTerning  applications  for  the  permission,  and  approval  of  the 
Commission  for  the  construction  of  a  railroad  or  of  a  street  rail- 
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road  or  an  extension  of  a  railroad  or  of  a  street  surface  railroad 
not  wholly  within  the  limits  of  any  city  or  village,  or  for  the 
exercise  of  a,  franchise  or  right  not  theretofore  lawfully  exer- 
cised.— 1st.  The  application  for  sucli  permission  and  approval  shall  be 
by  petition  verified  by  the  president  or  other  officer  of  the  corporation, 
containing  the  matter  hereinbelow  required  and  asking  that  the  Com- 
mission determine  that  such  construction  or  the  exercise  of  such  fran- 
chise is  necessary  or  convenient  for  the  public  service  and  give  its 
permission  and  consent  thereto. 

2nd.  With  the  petition  shall  be  filed  all  documents  required  by  the 
provisions  of  Rule  XXI  to  be  filed  in  proceedings  under  such  rule,  and 
any  other  documents  or  certified  copies  of  records  evidencing  the  fran- 
chise or  right  in  question  and  its  nature  and  extent,  or  extending, 
modifying  or  changing  any  of  the  purposes  or  powers  of  the  applicant 
corporation. 

3rd.  The  petition  shall: 

(a)  Show  whether  in  a  proper  case  the  consent  of  the  abutting 
property  owners  has  been  obtained  and  recorded,  and  if  recorded 
the  time  and  place  thereof. 

(b)  Show  whether  the  company  has  prior  to  June  6,  1907,  re- 
ceived any  certificate  of  public  convenience  and  a  necessity  for  any 
purpose,  and  if  so  a  certified  copy  of  the  same  should  be  annexed. 

(c)  If  the  application  is  for  permission  to  exercise  a  franchise 
or  right  not  theretofore  lawfully  exercised,  the  reason  why  said 
franchise  or  right  has  not  been  theretofore  exercised. 

(d)  Any  other  matter  pertinent  to  the  application. 

4th.  If  any  of  the  documents  herein  required  have  been  already 
filed  with  the  Commission,  duplicates  need  not  be  filed,  but  the  petition 
shall  show  that  they  have  already  been  filed,  and  the  date  of  filing. 
All  copies  of  documents  filed  shall  be  printed  or  typewritten  and  so  far 
as  practicable  shall  be  upon  paper  eight  by  eleven  inches  in  size  and 
bound  on  the  left  edge. 

5th.  Upon  filing  such  petition  the  Commission  shall  fix  a  time  and 
place  for  a  hearing  thereon,  giving  the  applicant  ten  days'  notice 
thereof,  either  personally  or  by  mail,  and  the  applicant  shall  publish  at 
least  three  days  prior  to  such  hearing  a  notice  of  such  application  and 
hearing,  setting  forth  specifically  the  route  of  the  railroad  or  street 
railroad  or  the  extension  thereof  which  it  is  proposed  to  construct,  or 
the  nature  of  the  franchise  or  right  which  it  is  proposed  to  exercise,  or 
such  other  matter  as  the  Commission  may  require,  in  such  newspapers 
and  at  such  times  as  the  Commission  may  direct.  The  Commission 
may  at  the  request  of  the  applicant  or  of  its  own  motion  prescribe  a 
shorter  notice  for  such  hearing  and  modify  the  directions  for  pub- 
lication accordingly.  The  Commission  may  at  the  hearing  or  any 
adjourned  session  require  the  applicant  to  file  any  other  documents  or 
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records  and  to  produce  any  evidence  or  proof  which  the  Commission 
may  deem  pertinent  to  the  application. 

6th.  At  the  hearing  proof  must  be  made  by  the  applicant  to  the 
satisfaction  of  the  Commission  of  full  compliance  with  all  provisions 
of  law,  respecting  its  organization  and  its  right  to  construct  the  rail- 
road, street  railroad  or  extension,  and  its  right  to  exercise  such  fran- 
chise or  right,  and  that  the  construction  and  operation  of  the  railroads 
or  street  railroad  or  extension  or  the  exercise  of  the  franchise  or  right, 
is  necessary  or  convenient  for  the  public  service.  If  the  application 
is  for  the  extension  of  a  street  surface  railroad  beyond  the  limits  of 
any  city  or  incorporated  village,  the  applicant  must  show  whether  it 
will  be  practically  parallel  with  a  street  surface  railroad  already  con- 
structed and  in  operation.  In  all  cases,  proof  must  be  made  of  the 
hona  fides  of  the  enterprise  and  of  the  financial  ability  of  the  applicant 
to  construct  the  railroad,  street  railroad  or  extension  or  to  operate  or 
use  the  franchise  or  right  in  such  way  as  to  benefit  the  public  service. 

JiXTLE   XXIII. 

Governing  applications  nnder  section  54  of  the  Fnblic  Service 
Commissions  Law.— 1st.  The  applications  shall  be  by  petition  verified 
by  the  president  or  other  officer  of  the  corporation,  containing  the 
matter  hereinbelow  required  and  asking  that  the  Commission  give  the 
approval,  permission  or  consent,  which  the  applicant  desires. 

2nd.  With  the  petition  shall  be  filed  the  following  papers: 

(a)  A  copy  certified  by  the  Secretary  of  State  and  County  Clerk, 
or  other  officer  with  whom  the  same  are  by  law  required  to  be  filed, 
of  the  articles  of  association  of  the  corporations  which  are  parties 
to  the  proposed  assignment,  transfer,  lease,  contract  or  agreement, 
or  which  propose  to  be  parties  to  the  purchase,  sale,  acquisition  or 
taking  or  holding  the  capital  stock. 

(b)  Duly  certified  copies  of  all  certificates,  statements  or  other 
documents  which  modify,  extend  or  change  the  purpose  or  powers 
of  such  corporations,  or  any  of  them. 

(c)  A  form  of  the  proposed  instrument  of  assignment,  transfer, 
lease,  contract  or  agreement  which  shall  contain  a  detailed  descrip- 
tion of  the  franchise  or  rights  referred  to  or  affected  by  such  pro- 
posed assignment,  transfer,  lease,  contract  or  agreement. 

(d)  If  the  application  is  made  for  authority  to  hold  stock  as 
collateral,  a  certified  copy  of  the  certificate  of  organization  of  the 
proposed  pledges. 

3rd.  The  petition  shall  contain  a  full  and  complete  statement  of  the 
reasons  for  such  assignment,  transfer,  lease,  contract  and  agreement 
and  the  purposes  thereof.  If  the  petition  asks  for  the  authorization  of 
the  Commission  of  the  purchase  or  acquisition,  or  taking  or  holding 


Commission  foe  First  District.  683 

by  a  railroad  corporation  or  street  railroad  corporation  of  any  part  of 
the  capital  stock  of  a  like  corporation  or  common  carrier,  or  for  a 
stock  corporation  to  take  or  hold  more  than  ten  percentum  of  the 
capital  stock  of  a  railroad  or  street  railroad  corporation  or  a  common 
carrier  as  collateral  security,  the  petition  shall  contain  a  full  statement 
of  the  proposed  transaction  and  the  reasons  therefor.  The  petition 
shall  contain  any  other  statement  or  information  which  may  be  pertinent 
to  the  application. 

4th.  If  any  of  the  documents  hereinabove  required  have  been  already 
filed  with  the  Commission,  duplicates  need  not  be  filed,  but  the  petition 
shall  show  that  they  have  already  been  filed  and  the  date  of  filing.  The 
Commission  may,  in  its  discretion,  dispense  with  filing  any  of  the  fore- 
going papers.  All  papers  filed  should  be  printed  or  typewritten  on 
paper  eight  by  eleven  inches  in  size,  and  bound  on  the  left  edge. 

5th.  On  filing  the  said  petition,  the  Commission  may  grant  the 
application  ex  parte  and  give  its  consent,  i)ermission,  authorization  or 
approval  as  the  case  may  be,  or  it  may  fix  a  time  and  place  for  hearing 
the  application,  and  the  applicant  shall  give  such  notice  thereof  either 
by  publication  thereof  or  service  upon  specified  persons,  or  both,  as  the 
Commission  may  direct. 

6th.  At  the  hearing  proof  must  be  made  that  such  assignment, 
transfer,  lease,  contract  or  agreement  or  the  purchase  or  acquisition  of 
stock,  as  the  case  may  be,  is  for  the  benefit  of  the  public  service. 

BUXE   XXIV. 

Governing  applications  nnder  section  55  of  the  Public  Service 
Commissions  Iia-w,  for  the  approval  of  the  issue  of  stock,  bonds, 
notes  and  other  evidence  of  indebtedness. —  1st.  Applications  shall 
be  by  petition  verified  by  the  president  or  other  officer  of  the  corpo- 
ration, containing  the  matter  hereinbelow  required  and  asking  for  an 
order  authorizing  the  issue  desired. 

2nd.  With  the  petition  shall  be  filed: 

(a)  A  copy  of  the  certificate  of  organization  of  the  petitioning 
corporation,  certified  by  the  Secretary  of  State  and  the  county  clerk. 

(b)  Duly  certified  copies  of  all  certificates,  statements  or  records 
which  modify,  change  or  extend  the  purposes  or  powers  of  such 
corporation,  showing  when  and  where  such  documents  were  filed 
or  entered. 

(e)  Duly  certified  copies  of  any  certificate,  record  or  order  re- 
quired by  law  to  be  made  or  filed  in  order  to  authorize  the  corpo- 
ration to  exercise  any  of  its  franchises  or  rights. 

(d)  If  the  application  is  in  regard  to  an  increase  or  reduction 
of  capital  stock  a  certificate  of  the  proceedings  at  the  meeting  of 
the  stockholders,  or  the  unanimous  consent  thereof. 


684  Rules  of  Peactice. 

(e)  If  the  application  is  in  regard  to  a  mortgage,  proof  of  the 
consent  of  the  stockholders  under  the  statute. 
3rd.  The  petition  shall  contain: 

(a)  A  sworn  statement  in  detail  of  the  financial  condition  of  the 
company,  giving  the  amount  and  kinds  of  the  capital  stock  out- 
standing and  the  rate  and  amount  of  dividends  declared  thereon 
during  the  past  five  years,  the  outstanding  indebtedness,  whether 
and  how  secured,  and  if  secured  by  mortgage  or  pledge,  a  copy  of 
the  instrument  shall  be  annexed  to  the  petition,  a  description  of 
the  road,  and  in  general  terms  of  its  equipment,  and  a  statement 
of  the  cost  of  its  existing  property.  It  shall  contain  a  statement 
of  the  amount  of  any  of  its  stock  held  by  other  corporations  and 
their  names  and  the  amount  held  by  each. 

(b)  A  statement  of  the  amount  and  kind  of  stock  which  the 
corporation  desires  to  issue,  and,  if  preferred,  the  rate  of  dividends 
secured  to  be  paid  by  it,  and  whether  cumulative,  a  statement  of 
the  amount  of  bonds,  notes  and  other  evidence  of  indebtedness 
which  the  corporation  desires  to  issue,  the  terms,  the  rate  of  interest 
and  whether  and  how  to  be  secured,  and  if  to  be  secured  by 
a  mortgage  or  pledge,  the  terms  thereof. 

(c)  A  statement  of  the  use  to  which  the  capital  to  be  secured 
by  the  issue  of  such  stock,  bonds,  notes  or  other  evidence  of  indebt- 
edness is  to  be  put  with  a  definite  statement  of  how  much  is  to  be 
used  for  the  acquisition  of  property,  how  much  for  the  construction, 
completion,  extension  or  improvement  of  facilities,  how  much  for 
the  improvement  of  its  service,  how  much  for  the  maintenance  of 
its  service,  and  how  much  for  the  discharge  or  refunding  of  its 
obligations. 

(d)  A  statement  in  detail  of  the  property  which  is  to  be  acquired 
with  its  value,  a  detailed  description  of  the  construction,  com- 
pletion, extension  or  improvement  of  facilities  set  forth  in  such  a 
manner  that  an  estimate  may  be  made  of  its  cost,  a  statiement  of 
the  character  of  the  improvement  of  its  service  proposed,  and  of 
the  reasons  why  the  service  should  be  maintained  from  its  capital; 
if  it  is  proposed  to  discharge  or  refund  its  obligations,  a  statement 
of  the  nature  and  description  of  such  obligations  including  their 
par  value  and  the  amount  for  which  they  were  actually  sold  and  the 
application  of  the  proceeds. 

(e)  A  statement  showing  whether  any  contracts  have  been  made 
for  the  acquisition  of  such  property,  or  for  such  construction,  com- 
pletion, extension  or  improvement  of  facilities,  or  for  the  disposition 
of  any  of  the  stock,  bonds,  notes  or  evidence  of  indebtedness  which 
it  is  proposed  to  issue  or  the  avails  thereof,  and  if  any  such  con- 
tracts have  been  made,  copies  thereof  should  be  annexed  to  the 
petition. 

(f)  A  statement  showing  whether  any  of  the  outstanding  stock 
or  bonds  or  other  obligations  of  the  company  have  been  issued  or 
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used  in  capitalizing-  any  franchise  or  any  right  to  own,  operate  or 
enjoy  any  franchise  or  any  contract  for  consolidation  or  lease,  and 
if  so,  the  amount  thereof  and  the  franchise,  right,  contract  or  lease 
so  capitalized. 

(g)  If  the  stock  is  to  he  issued  hy  a  corporation  formed  by  the 
merger  or  consolidation  of  two  or  more  other  corporations,  the  peti- 
tion shall  contain  a  complete  statement  of  the  financial  condition 
of  the  corporations  so  consolidated,  of  the  kind  required  by  subdi- 
vision (a)  hereinabove  set  forth,  and  of  their  capital  stock  at  the 
par  value  thereof. 

(h)  The  petition  shall  contain  a  statement  of  any  other  facts 

pertinent  to  the  application. 

4th.  If  any  of  the  documents  have  been  filed  with  the  Commission, 

duplicates  need  not  be  filed,  but  the  time  of  filing  shall  be  given.     All 

papers  should  be  printed  or  typewritten,  and  so  far  as  practicable  be  on 

paper  eight  by  eleven  inches  in  size  and  bound  on  the  left  edge. 

5th.  On  receipt  of  the  petition,  the  Commission  shall  fix  a  time  and 
place  for  a  hearing  thereon,  and  shall  give  to  the  applicant  not  less 
than  ten  days'  notice  thereof,  either  personally  or  by  mail ;  the  applicant 
shall  publish  a  notice  of  the  application  and  the  time  and  place  of  the 
hearing,  in  such  newspapers  and  at  such  times  as  the  Commission  shall 
direct.  The  Commission  may  prescribe  the  terms  and  contents  of  such 
publication.  The  Commission  may  at  the  request  of  the  applicant,  or 
on  its  own  motion,  prescribe  a  shorter  notice  for  such  hearing  and 
modify  its  directions  for  publication  accordingly. 

6th.  At  a  hearing  the  applicant  shall  produce  such  witnesses  and 
furnish  such  books,  papers,  documents  and  contracts  as  the  Commission 
shall  at  any  time  before  final  decision  on  the  application  require,  and 
must  establish  to  the  satisfaction  of  the  Commission  that  the  proposed 
issue  of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  is  for  the 
benefit  of  the  public  service. 

RTTLE   XXV. 

(Adopted  November  18,  1907.) 

The  form  and  contents  of  complaints  made  as  provided  in  section  71, 
regarding  the  price  of  gas  and  electricity,  shall  be  as  follows: 

(1)  The  said  complaint  shall  be  directed  to  the  Public  Service  Com- 
mission for  the  First  District.  It  shall  state  the  names  of  the  corpo- 
rations supplying  gas  or  electricity,  as  the  case  may  be,  either  within 
the  City  of  New  York  or  within  such  subdivision  thereof,  either 
Borough  or  County,  as  the  complainants  may  desire  to  include  within 
the  complaint. 

(2)  It  shall  state  that  each  of  such  companies  is  a  corporation,  if 
such  be  the  fact,  and  that  such  corporations  are  authorized  to  sell, 
manufacture  and  supply  gas  or  electricity,  as  the  case  may  be,  for  heat. 
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light  or  power  within  the  said  territory,  and  that  they  are  actually 
engaged  in  manufacturing,  selling  and  supplying  either  gas  or  elec- 
tricity for  the  purposes  aforesaid. 

(3)  If  the  complaint  is  against  gas  companies,  it  shall  state  whether 
it  is  directed  to  the  illuminating  power  or  purity  or  the  pressure  or 
the  price  of  gas.  If  against  electrical  companies,  whether  directed  to 
the  initial  eflSciency  of  the  electric  incandescent  lamp  supply  or  the 
regulation  of  the  voltage  of  the  supply  system  used  for  incandescent 
lighting  or  the  price,  and  it  shall  specify  the  respects  wherein  the 
service  is  otherwise  inadequate  or  the  methods  unreasonable,  and  if  it 
is  claimed  that  the  price  is  excessive  and  unreasonable  the  price  actually 
charged  by  such  companies  should  be  set  forth,  and  the  respects  wherein 
or  the  reasons  why  it  is  unreasonable  specified. 

(4)  The  complaint  shall  state  that  each  of  the  complainants  is  a 
customer  or  purchaser  of  either  gas  or  electricity,  as  the  case  may  be, 
from  one  or  more  of  the  said  companies  against  whom  the  complaint 
is  made. 

(5)  If  the  complaint  is  that  the  price  of  either  gas  or  electricity  is 
excessive,  it  should  state  that  the  price  is  excessive,  unfair  and  un- 
reasonable and  is  disproportionate  to  the  proper  cost  of  manufacturing 
and  delivering  either  gas  or  electricity  in  the  locality  mentioned. 

(6)  The  complaint  may  also  contain  any  other  si)ecification  of  any 
illegal  act  on  the  part  of  said  companies,  or  any  violation  of  the  charter 
or  franchises  of  said  companies  or  any  of  them,  in  respect  of  the  manu- 
facture, sale  or  supply  of  gas  or  electricity,  or  in  its  methods  of  con- 
ducting its  business,  and  should  demand  the  relief  which  the  com- 
plainant desires. 

(7)  The  complaint  must  be  signed  by  not  less  than  one  hundred 
customers  or  purchasers  of  gas  or  electricity  in  the  City  of  New  York, 
or  in  such  lesser  territory  as  is  included  in  the  complaint,  and  the 
address  of  each  signer  shall  be  stated. 

(8)  A  single  complaint  shall  not  include  both  gas  and  electricity. 

(9)  Upon  such  complaint  being  filed  an  order  for  a  hearing  shall  be 
made  returnable  at  such  time  as  the  Commission  may  direct.  Such 
order  may  also  include  such  other  matters  as  the  Commission  may 
desire  to  be  included  in  the  investigation  or  hearing.  A  certified  copy 
of  the  order  with  a  copy  of  the  complaint  shall  be  served  on  each 
corporation  affected  thereby,  and  the  hearing  shall  proceed  at  the  time 
and  place  designated  or  at  such  other  time  to  which  the  Commission 
or  the  Commissioner  presiding  may  adjurn  the  same. 
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RTTLE  I. 
General  Besaions. — The  general  sessions  of  the  Commission  for 
hearings  will  be  held  at  its  hearing  room  in  the  Capitol  at  Albany,  at 
two  o'clock  in  the  afternoon  of  the  days  appointed  for  hearings. 
Special  sessions  may  be  held  at  other  times  and  placees  when  ordered 
by  the  Commission. 

RULE  n. 

Complaints.— ;N'o  particular  form  of  complaint  is  required.  The 
name  of  the  corporation  complained  against  must  be  stated  in  full  and 
the  full  name  and  post  office  address  of  the  complainant,  with  the  full 
name  and  address  of  his  attorney  or  counsel,  if  any,  must  be  given. 
The  act  or  omission  complained  of  together  with  the  facts  and  con- 
ditions generally  relating  thereto  must  be  stated  with  precision,  and 
if  such  act  or  omission  is  claimed  to  be  a  violation  of  any  statute, 
attention  should  be  called  to  the  section  of  the  statute  relied  upon. 
Complaint  need  not  be  verified. 

RULE  III. 
Complaints  under  gnbdivision  Z,  section  48  of  the  Public  Serv> 
ice  Commissions  Law. — Upon  the  presentation  of  a  complaint,  the 
charges  in  which  are  of  such  a  nature  as  to  admit  of  satisfaction  under 
the  provisions  of  subdivision  2,  section  48  of  the  Public  Service  Commis- 
sions Law,  an  order  will  be  made  as  of  course  and  served  with  a  copy 
of  the  complaint  upon  the  person  or  corporation  complained  against, 
requiring  that  the  matters  complained  of  be  satisfied  or  that  the  charges 
be  answered  in  writing,  within  twenty  days  from  the  day  of  the  service 
of  the  order.  A  shorter  time  for  satisfaction  or  answer  may  be 
specified. 

RULE  IV. 
Answers  to  complaints  under  subdivision  Z,  section  48  of  the 
Public  Service  Commissions  I<air. — The  person  or  corporation  com- 
plained against  must  make  satisfaction  in  the  manner  provided  by 
statute,  and  notify  the  Commission  or  make  answer  within  the  time 
specified  in  the  order.  The  original  answer  must  be  filed  with  the 
Secretary  of  the  Commission  at  Albany,  and  a  copy  thereof  be  served 
by  the  person  or  corporation  answering  upon  the  complainant,  either 
personally  or  by  mail.  Proof  of  service  of  such  copy  must  be  filed  with 
the  Secretary  of  the  Commission  and  the  complainant  must  forthwith, 
upon  receipt  of  such  copy,  notify  the  Secretary  of  such  receipt. 
44  [689] 
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RUXE  V. 
Hearings  npon  ansiver  to  complaint!  nnder  section  48  of  the 
Public  Service  Commissions  Law.—  After  the  filing  of  answer  to  a 
complaint  as  provided  in  Rule  IV,  a  time  and  place  for  a  hearing  upon 
the  issue  made  will  be  appointed,  notice  of  which  will  be  served  upon 
all  parties,  and  the  proceedings  thereafter  will  be  as  the  Commission 
shall  from  time  to  time  direct. 

BTTXE  VI. 
Other  complaints,  including  those  nnder  section  27,  subdivision 
2,  of  the  Public  Service  Commissions  Law.—  Complaints  which  in  the 
opinion  of  the  Commission  are  not  of  such  nature  as  to  permit  their 
satisfaction  under  the  provisions  of  section  48  of  the  Public  Service 
Commissions  Law  may  be  investigated  by  it  in  such  manner  as  it  deems 
proper,  without  notice  to  the  person  or  corporation  complained  against. 
A  copy  of  the  complaint  and  of  the  report,  if  any,  upon  the  ex  parte 
investigation,  may  be  served  by  mail  upon  the  party  or  corporation  com- 
plained against,  who  will  be  required  to  make  answer  to  the  same 
within  twenty  days.  Upon  the  receipt  of  such  answer  a  time  and  place 
may  be  appointed  for  a  public  hearing  upon  the  complaint  and  answer, 
notice  of  which  will  be  served  by  mail  to  all  parties,  and  the  proceed- 
ings thereafter  will  be  as  the  Commission  shall  from  time  to  time 
direct. 

RULE    VTI. 

Answers.— An  answer  must  specifically  admit  or  deny  the  material 
allegations  of  the  complaint.  If  any  or  all  of  the  allegations  of  the 
complaint  are  denied,  the  answer  must  set  forth  the  facts  as  claimed 
to  be  by  the  party  answering. 

RULE  VIII. 
Notice  in  nature  of  demurrer.- A  person  or  corporation  com- 
plained against,  who  deems  the  complaint  insufficient  to  show  a  breach 
of  legal  duty,  may,  instead  of  answering  or  formally  demurring,  serve 
on  the  complainant  and  the  Commission  notice  that  it  demands  a 
hearing  on  the  complaint,  and  in  such  case  the  facts  stated  in  the  com- 
plaint will  be  deemed  admitted.  Upon  receiving  such  notice  of  hearing 
a  time  and  place  for  the  same  will  be  appointed,  notice  of  which  will 
be  served  upon  all  parties.  Filing  an  answer,  however,  will  not  be 
deemed  an  admission  of  the  sufficiency  of  the  complaint,  but  a  motion 
to  dismiss  for  insufficiency  may  be  made  at  the  hearing. 

RULE   IX. 

Amendments.— Amendments  to  any  complaint,  petition,  answer,  or 
other  paper  filed  in  any  proceeding  or  investigation,  may  be  allowed  by 
the  Commission  in  its  discretion. 
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RULE   X. 
Adjonrnmentg    and   extensions    of   time.— Adjournments     and     ex- 
tensions of  time  may  be  granted  upon  the  application  of  any  party  in. 
the  discretion  of  the  Commission.     Applications  for  extensions  of  time 
should  be  accompanied  by  an  affidavit  showing  a  necessity  therefor. 

RULE    XI. 

Stipnlations.— The  parties  to  any  proceeding  or  investigation  before 
the  Commission,  may,  by  stipulation  in  writing  filed  with  the  secretary, 
agree  upon  the  facts  or  any  portion  thereof  involved  in  the  controversy, 
which  stipulation  shall  be  regarded  and  used  as  evidence  on  the  hearing. 
It  is  desirable  that  the  facts  be  thus  agreed  upon  whenever  practicable. 

RULE   XII. 

Practice  on  hearings.—  The  complainant  must  in  all  cases  establish, 
the  facts  alleged  to  constitute  a  violation  of  the  law,  unless  the  de- 
fendant admits  the  same  or  fails  to  answer  the  complaint.  The 
defendant  must  also  give  evidence  of  the  facts  alleged  in  the  answer, 
unless  admitted  by  the  complainant,  and  must  fully  disclose  its  defense 
at  the  hearing.  Witnesses  will  be  examined  orally  before  the  Commis- 
sion unless  the  facts  be  stipulated.  In  case  of  failure  to  answer,  the 
Commission  will  take  such  proof  of  the  facts  as  may  be  deemed  proper 
and  reasonable  and  make  such  order  thereon  as  the  circumstances  of  the 
case  appear  to  require. 

RULE    XIII. 

Subpoenas. —  Subpoenas  requiring  the  attendance  of  witnesses  from 
any  place  in  the  State  to  any  designated  place  of  hearing  for  the  pur- 
pose of  taking  the  testimony  of  such  witnesses  orally  before  the  Com- 
mission or  one  or  more  Commissioners,  may,  upon  the  application  of 
either  party,  or  upon  the  order  of  the  Commission  directing  the  taking 
of  such  testimony,  be  issued  by  any  member  of  the  Commission,  or  by 
the  Secretary.  The  Commission  may,  as  a  condition  of  issuing  a  sub- 
poena, require  the  party  applying  therefor  to  prepay  the  fees  of  the 
witnesses  required,  as  prescribed  by  section  19  of  the  Public  Service 
Commissions  Law. 

Subpoenas  for  the  productions  of  books,  papers  or  documents  (unless 
directed  to  issue  by  the  Commission  upon  its  own  motion)  will  only  be 
issued  upon  application  in  writing.  When  it  is  sought  to  compel  wit- 
nesses, not  parties  to  a  proceeding,  to  produce  such  documentary  evi- 
dence, the  application  must  be  sworn  to  and  must  specify,  as  nearly  as 
may  be,  the  books,  papers  or  documents  desired;  that  the  same  are  in 
the  possession  of  the  witness,  or  under  his  control,  to  the  information 
and  belief  of  the  affiant,  stating  such  information  or  the  reasons  of 
such  belief,  and  also  by  facts  stated  show  that  they  contain  material 
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evidence  necessary  to  the  applicant.  Applications  to  compel  a  party 
to  the  proceeding  to  produce  books,  papers  or  documents  need  only  set 
forth  in  a  general  way  the  books,  papers  or  documents  desired  to  be 
produced,  and  that  the  applicant  believes  they  -will  be  of  service  in  the 
determination  of  the  case. 

BITLE   XIV. 

Documentary  evidence.— Where  relevant  and  material  matter  offered 
in  evidence  is  embraced  in  a  written  or  printed  statement,  book  or 
document  of  any  kind  containing  other  matter  not  material  or  relevant 
and  not  intended  to  be  put  in  evidence,  such  statement,  book  or  docu- 
ment in  whole  shall  not  be  received  or  allowed  to  be  filed,  but  counsel 
or  other  party  offering  the  same  shall  present  in  convenient  and  proper 
form  for  filing,  a  copy  of  such  material  and  relevant  matter,  and  that 
only  shall  be  received  and  allowed  to  be  filed  as  'evidence  and  made  a 
part  of  the  record;  provided,  however,  if  practicable,  such  matter  may 
he  read  and  taken  down  by  the  stenographer  as  a  part  of  the  record. 

BUIiE   XT. 

Briefs. —  Upon  all  contested  hearings,  unless  otherwise  specially 
ordered,  printed  briefs  shall  be  filed  on  behalf  of  the  parties.  They 
shall  contain  an  abstract  of  the  evidence  relied  upon  by  the  party  filing 
the  same,  and  in  such  abstract  reference  shall  be  made  to  the  pages  of 
the  minutes  where  the  evidence  appears.  The  abstract  of  the  evidence 
shall  follow  the  statement  of  the  case  and  precede  the  argument.  Briefs 
shall  be  filed  with  the  Commission  and  served  upon  the  adverse  party 
or  parties  by  the  complainant  within  fifteen  days  after  the  taking  of 
testimony  has  been  concluded,  and  by  the  other  party  or  parties  within 
ten  days  thereafter,  and  the  complainant  shall  have  five  days  additional 
time  for  reply.  Different  times  may  be  specially  ordered  in  any  case. 
Ten  copies  of  each  brief  shall  be  filed  for  the  use  of  the  Commission, 
with  the  Secretary,  and  shall  be  accompanied  by  an  affidavit  showing 
service  upon  the  adverse  party.  Three  copies  shall,  in  each  case,  be 
served  upon  the  adverse  party.  Briefs  and  other  papers  required  to  be 
printed  shall  be  ten  inches  long  and  seven  inches  wide,  with  the  nrinted 
page  seven  inches  long  and  three  and  one-half  inches  wide. 

BULE   XVI. 

Behearings.— Applications  for  reopening  a  case  after  final  submis- 
sion, or  for  rehearing  after  decision  made  by  the  Commission,  must  be 
by  verified  petition,  and  must  state  specifically  the  grounds  upon  which 
the  application  is  based.  If  such  application  be  to  reopen  the  case  for 
further  evidence,  the  nature  and  purpose  of  such  evidence  must  be 
briefly  stated,  and  the  same  must  not  be  merely  cumulative.  If  the 
application  be  for  a  rehearing,  the  petition  must  specify  the  findings 
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of  fact  and  conclusions  of  law  claimed  to  be  erroneous,  with  a  brief 
statement  of  the  grounds  of  error;  and  when  any  decision,  order  or  re- 
quirement of  the  Commission  is  sought  to  be  reversed,  changed  or 
modified  on  account  of  facts  and  circumstances  arising  subsequent  to 
the  hearing,  or  of  consequences  resulting  from  compliance  with  such 
decision,  order,  or  requirement  which  are  claimed  to  justify  a  recon- 
sideration of  the  case,  the  matters  relied  upon  by  the  applicant  must  be 
fully  set  forth. 

RULE   XVII. 

Service  and  effect  of  orders. — The  service  and  effect  of  orders  are 
prescribed  by  section  23  of  the  Public  Service  Commissions  Law. 

RULE   XVIII. 

Applications  for  consent,  etc.,  to  be  by  petition.— All  applica- 
tions for  the  consent,  permission,  certificate  or  authorization  of  the 
Commission,  in  cases  where  such  consent,  permission,  certificate  or 
authorization  is  required  by  law,  shall  be  by  petition,  signed  by  the 
applicant  and  verified  by  the  applicant,  if  a  person.  If  the  applicant 
be  a  corporation  the  petition  shall  be  verified  by  some  officer  authorized 
by  law  to  verify  a  pleading  in  a  court  of  record,  and  the  verification 
shall  be  in  the  form  required  by  the  code  of  procedure  for  pleadings  in 
such  courts. 

The  petition  must,  in  all  cases,  set  forth  the  full  name  and  post  office 
address  of  the  applicant,  and  of  its  attorney  or  counsel,  if  any  there  be, 
and  if  the  applicant  be  a  corporation  other  than  municipal,  the  date  of 
incorporation,  term  of  corporate  existence.  It  must  contain  a  request 
for  the  specific  consent  or  authorization  desired,  with  a  reference  to  the 
particular  provision  of  law  requiring  the  same. 

RULE  XIX. 
Financial  condition.  Term  as  used  in  these  rnles  defined. —  When- 
ever by  these  rules  a  petitioner  is  required  to  set  forth  or  disclose  its 
financial  condition,  such  financial  condition  shall  be  given,  so  far  as 
practicable,  in  appropriate  schedules  annexed  to  and  referred  to  and 
properly  designated  in  the  petition.  Such  schedules  shall  show  the 
following:  (1)  Amount  and  kinds  of  stock  authorized;  (2)  amount  and 
kinds  of  stock  issued;  (3)  terms  of  preference  of  all  preferred  stock; 
(4)  brief  description  of  each  mortgage  upon  property  of  petitioner, 
giving  date  of  execution,  name  of  trustee,  amount  of  indebtedness 
authorized  to  be  secured  thereby  and  amount  of  indebtedness  actually 
secured;  (5)  number  and  amount  of  bonds  authorized  and  issued, 
describing  each  class  separately,  giving  date  of  issue,  par  value,  rate  of 
interest,  date  of  maturity  and  how  secured;  (6)  other  indebtedness, 
giving  same  by  classes  and  describing  security,  if  any;  (Y)  amount  of 
interest  paid  during  previous  fiscal  year  and  rate  thereof,  if  different 
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rates  were  paid  amount  paid  at  eacli  rate;  (8)  amount  of  dividends 
paid  during  previous  fiscal  year  and  rate  thereof ;  (9)  detailed  statement 
of  earnings  and  expenditures  for  and  balance  sheet  showing  condition 
at  close  of  last  fiscal  year. 

BUIiE  XX. 
Applications  for  permission  and  approval  to  exercise  franchise 
under  section  53,  Public  Service  Commissions  Iiaw,  and  for  certifi- 
cate of  convenience  and  necessity  under  section  59,  Railroad  Lair.— 
Applications  for  permission  and  approval  to  exercise  franchises  and 
privileges  under  section  53  of  the  Public  Service  Commissions  Law, 
and  applications  for  a  certificate  of  convenience  and  a  necessity  imder 
section  59  of  the  Railroad  Law,  may  be  embraced  in  one  petition,  and 
may  be  carried  on  in  one  proceeding.  In  all  such  applications  the  peti- 
tioner shall  comply  with  all  of  the  provisions  of  sections  59  and  60  of  the 
Hailroad  Law,  and  in  addition  thereto  the  petition  must  state  concisely: 

1.  The  route  of  proposed  railroad,  street  railroad,  or  extension,  giving 
the  names  of  the  cities,  villages  or  towns  in  and  through  which  it  is  to 
be  constructed. 

2.  The  name  of  each  railroad  and  street  railroad  corporation  with 
which  the  proposed  construction  is  likely  to  compete. 

3.  The  facts  showing  the  proposed  construction  to  be  required  by 
public  convenience  and  necessity. 

4.  All  other  facts  deemed  material  by  the  petitioner. 

5.  If  the  applicant  has  not  exercised  any  of  the  powers  or  privileges 
of  a  corporation,  it  must  set  forth  the  manner  in  which  it  proposes 
to  finance  the  proposed  construction. 

6.  If  the  applicant  has  theretofore  exercised  the  powers  of  a  corpora- 
tion, it  must  set  forth  the  manner  in  which  it  proposes  to  finance  the 
proposed  construction  and  also  its  financial  condition. 

The  petition  must  be  accompanied  by  a  copy  of  the  articles  of  incor- 
poration of  the  petitioner,  certified  by  the  Secretary  of  State,  and 
of  all  amendments  thereto,  maps  and  profiles  showing  the  location  and 
route  of  the  proposed  construction  and  proof  of  compliance  with  all 
conditions  required  by  law  precedent  to  such  application. 

BUI.X:  XXI. 

Applications  under  section  54  of  the  Public  Service  Commis- 
sions Latv  for  approval  of  assignment,  transfer  or  lease  of  fran- 
chise.— In  all  applications  under  section  54  for  approval  of  assignment, 
transfer  or  lease  of  franchise,  or  right  to  or  under  any  franchise  to  own 
or  operate  a  railroad  or  street  railroad,  or  for  approval  of  any  contract 
or  agreement  with  reference  to  or  affecting  any  such  transfer  or  right, 
the  petition  must  be  made  by  all  the  parties  to  the  proposed  transaction, 
and  must  show : 

1.  The  financial  condition  of  each  applicant. 
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2.  In  detail  the  reasons  upon  the  part  of  each  applicant  for  making 
the  proposed  assignment,  transfer,  lease,  contract  or  agreement  and  all 
the  facts  warranting  the  same,  and  all  facts  which  should  be  known 
by  the  Commission  to  enable  it  to  pass  upon  the  application.  The 
petition  must  be  accompanied  by  copies  of  the  articles  of  incorporation 
of  each  applicant,  certified  by  the  Secretary  of  State,  and  of  the 
franchise,  contract  or  agreement  annexed  as  schedules  thereto. 

BUI.E   XXII. 

Applications  nnder  section  54  of  the  Pnlilic  Service  Commis- 
sions Law  for  authorization  to  purchase  or  acctuire  capital  stock 
of  any  domestic  railroad  corporation,  street  railroad  corporation, 
or  other  common  carrier. —  In  all  applications  for  authorization  to 
purchase  or  acquire  capital  stock  of  any  domestic  railroad  corporation 
or  other  common  carrier,  the  petition  must  show: 

1.  In  detail  the  reasons  why  the  applicant  desires  to  make  the  pro- 
posed purchase  and  all  the  facts  warranting  the  same,  including  amount 
of  such  stock  already  owned  by  the  applicant. 

2.  The  market  value  of  the  stock  proposed  to  be  purchased  with 
highest  and  lowest  price  during  a  period  of  at  least  one  year  prior  to 
the  making  of  the  petition,  dividends,  if  any,  paid  for  a  period  of  five 
years  prior  to  making  of  petition,  the  price  proposed  to  be  paid,  the 
name  of  the  present  owner  and  the  terms  of  payment. 

3.  In  case  of  an  application  for  authorization  to  purchase  stock  of  a 
certain  description  as  opportunity  may  offer,  the  reasons  therefor  in  full 
detail,  with  a  statement  of  market  values  and  dividends  paid  for  at 
least  five  years  prior  to  making  of  petition  and  the  maximum  price 
which  the  petitioner  should  be  allowed  to  pay. 

4.  In  all  cases  there  must  be  submitted  a  copy  of  the  articles  of  incor- 
poration of  the  corporation  whose  stock  is  proposed  to  be  purchased, 
certified  by  the  Secretary  of  State,  and  a  statement  showing  the  amount 
of  stock  issued  and  the  financial  condition  of  the  corporation  issuing 
the  same. 

BTJLE  XXIII. 
Applications  for  consent  to  mortgage  property  and  franchises 
pursuant  to  subdivision  lO,  section  4  of  the  Railroad  Iiaiv. — An 
application  for  consent  to  mortgage  property  and  franchises  pursuant 
to  subdivision  10,  section  4  of  the  Railroad  Law,  may  be  embraced  in 
one  petition  and  may  be  carried  on  in  one  proceeding  with  an  applica- 
tion for  an  order  authorizing  the  issue  of  bonds  or  other  evidence  of 
indebtedness  to  be  secured  by  the  proposed  mortgage.  If  the  application 
be  for  consent  to  mortgage  only,  it  will  be  governed  by  the  provisions  of 
Eule  XXIV.  In  every  case  the  petition  must  be  accompanied  by  proof 
of  the  consent  of  the  stock  holders  required  by  law  and  by  a  copy  of  the 
proposed  mortgage. 
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BULE   XXIV. 

Applications  under  section  55  of  the  Public  Service  Commissions 
Latr  for  an  order  authorizing  the  issue  of  stocks,  bonds,  notes  or 
other  evidence  of  indebtedness.—  In  applications  under  section  55  of 
the  Public  Service  Commissions  Law  for  an  order  authorizing  the  issue 
of  stocks,  bonds,  notes  or  other  evidence  of  indebtedness,  the  petition 
must  sho-^v : 

1.  Amount  and  terms  of  proposed  issue  and  purposes  for  which  the 
proceeds  are  to  be  used. 

2.  If  the  purpose  is  the  acquisition  of  property,  a  general  description 
of  the  property,  from  whom  to  be  acquired  and  terms  of  the  contract 
for  such  acquisition  if  any  has  been  made.  Names  of  owners  of  property 
to  be  acquired  for  right  of  way  need  not  be  set  out,  but  a  general 
description  of  the  proposed  route  should  be  given. 

3.  If  the  purpose  is  for  the  construction,  completion,  extension  or 
improvement  of  facilities,  the  existing  facilities  must  be  concisely 
set  forth  as  well  as  those  proposed. 

4.  If  the  purpose  is  the  improvement  or  maintenance  of  service,  the 
existing  service  must  be  concisely  set  forth  as  well  as  the  improvements 
or  betterments  proposed. 

5.  If  the  purpose  is  the  refunding  of  obligations  such  obligationsi 
must  be  described  fully,  showing  amount,  date  of  issue,  date  of  maturity 
and  all  other  material  facts  concerning  the  same. 

6.  The  financial  condition  of  the  applicant. 

Y.  If  the  application  is  for  authorization  of  bonds  to  be  secured  by 
an  existing  mortgage,  amount  of  bonds,  if  any,  already  issued  upon 
such  security  and  amount  and  application  made  of  proceeds  of  same. 

8.  If  the  proceeds  are  to  be  used  for  construction  purposes,  the  affi- 
davit of  a  competent  person  must  be  annexed  showing  the  estimated 
cost  of  such  construction  in  reasonable  detail. 

9.  In  applications  for  the  issue  of  stock  the  petition  must  state  that 
no  franchise  is  capitalized  directly  or  indirectly,  except  as  the  same 
is  authorized  by  section  55  of  the  Public  Service  Commissions  Law. 
In  case  it  is  proposed  to  capitalize  any  franchise  as  therein  authorized 
there  shall  be  filed  with  the  petition  a  verified  copy  of  such  franchise 
and  an  affidavit  of  the  proper  officer  of  the  State  or  municipality  grant- 
ing the  same,  showing  the  amount  that  has  been  actually  paid  for  such 
franchise. 

10.  If  any  contract,  agreement  or  arrangement,  verbal  or  written,  has 
been  made  to  sell  the  stock,  bonds,  notes  or  other  evidence  of  indebted- 
ness proposed  to  be  issued,  such  contract,  agreement  or  arrangement 
must  be  set  out  in  full,  with  copy  of  the  same,  if  in  writing. 

11.  If  no  contract,  agreement  or  arrangement  has  been  made  for  the 
sale  or  disposal  of  the  stock,  bonds,  notes  or  other  evidence  of  indebted- 
ness proposed  to  be  issued,  there  must  be  annexed  an  affidavit  of  a  com- 


Commission  fob  Second  Disteict.  607 

petent  person  showing  the  amount  which  can  probably  be  realized  from 
the  sale  or  disposition  thereof,  and  the  reasons  for  the  opinion  of  the 
affiant. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least 
three  of  the  directors  of  the  applicant,  showing  that  it  is  the  intention 
of  the  applicant  in  good  faith  to  use  the  proceeds  of  the  stock,  bonds, 
notes  or  other  evidence  of  indebtedness  proposed  to  be  issued,  for  the 
purposes  set  forth  in  the  petition. 

RULE   XXV. 
Applications    ander    section     55,    for    antborization,    etc.,     con- 
tinned.— The  order  granting  an  application,  or  any  part  thereof,  under 
section  55,  shall  contain  the  following  provisions: 

1.  Prescribing  the  purposes  for  which  the  proceeds  of  the  security 
or  obligation  authorized  shall  be  used. 

2.  Directing  the  applicant  to  report  under  oath  the  sale  or  sales  of 
the  obligations  authorized,  the  terms  and  conditions  of  such  sale  and 
the  amount  realized  therefrom. 

3.  That  the  applicant  shall  make  a  verified  report  at  least  once  every 
six  months  showing  in  detail  the  use  and  application  by  it  of  the  moneys 
so  realized,  until  such  moneys  shall  have  been  fully  expended. 

4.  Such  other  provisions  as  the  commission  may  deem  necessary  or 
appropriate  in  each  case. 

RULE   XXVI. 
Applications  under  section  68  of  tbe  Public  Service  Commissions 
Law  by  a  gas  or  electric  corporation. —  In  applications  under  section 
68  of  the  Public  Service  Commission  Law,  the  petition  must  set  forth: 

1.  All  the  facts  upon  which  the  petitioner  relies  to  entitle  it  to  begin 
construction  or  exercise  the  franchise  owned  by  it. 

2.  The  financial  condition  of  the  applicant. 

Annexed  to  the  petition  shall  be  a  certified  copy  of  the  charter  of 
the  applicant,  a  verified  copy  of  the  consent  of  the  proper  municipal 
authorities  and  the  verified  statement  of  the  president  and  secretary 
of  the  corporation  showing  that  it  has  received  the  required  consent 
of  the  proper  municipal  authorities. 

There  must  be  annexed  to  the  petition  an  affidavit  made  by  at  least 
three  of  the  directors  of  the  applicant  showing  that  it  is  the  intention 
of  the  applicant  in  good  faith  to  begin  the  construction  and  to  exercise 
the  franchise  named  in  the  petition. 

RULE   XXVIL 
Application  by  a  mnnicipality  nnder  section  68  of  tbe  Fnblic 
Service  Commissions  Law.— The  petition  of  a  municipality  under  sec- 
tion 68  of  the  Public   Service  Commissions  Law  for  a  certificate  of 
authority  to  build,  maintain  and  operate  a  work  or  system  of  manu- 
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facturing  and  supplying  gas  or  electricity  for  lighting  purposes,  other 
than  municipal  purposes,  shall  set  forth: 

1.  The  name  and  location  of  the  principal  office  of  all  gas  and  elec- 
tric corporations  doing  business  within  the  municipality. 

2.  The  names  of  the  executive  officers  of  each  such  gas  or  electric 
corporation. 

3.  A  general  statement  of  the  amount  and  character  of  services  ren- 
dered within  such  municipality  by  each  gas  or  electric  corporation 
therein. 

4.  A  statement  showing  by  what  authority  the  municipality  will  have 
the  right  to  build  the  proposed  work  or  system  upon  receiving  a  certifi- 
cate of  authority  from  the  commission. 

5.  A  description  of  the  works  or  system  proposed  to  be  constructed. 

6.  The  manner  in  which  it  proposes  to  pay  for  or  finance  the  con- 
struction of  the  proposed  works  or  system. 

RULE   XXVIII. 
Applications  under  section  69  of  the  Public  Service  Commissions 
Iiavr    by    a    gas    corporation    or    electric    corporation    for    an    order 
authorizing   the   issue   of   stoch,  bonds,   notes   or   other  evidence  of 

indebtedness.— Applications  under  section  69  of  the  Public  Service 
Commissions  Law  will  be  governed  by  the  provisions  of  Bule  XXIV, 
and  the  order  by  the  provisions  of  Rule  XXV. 

BULE    XXIX. 
Applications  under  section  70  of  the  Public  Service  Commissions 
Law.—  Applications  under  section  70  of  the  Public  Service  Commissions 
Law  will  be  governed  by  the  provisions  of  Rule  XXI. 

RULE  XXX. 
Complaints  as  to  quality  and  price  of  gas  and  electricity  under 
section  71  of  the  Public  Service  Commissions  Lair. —  Upon  informal 
application  the  Commission  will  prescribe  the  form  and  contents  of 
complaints  made  under  section  71  of  the  Public  Service  Commissions 
Law,  according  to  the  requirements  of  the^  case.  Any  formal  complaint 
which  the  Commission  deems  inadquate  as  to  form  or  contents  will 
be  returned  with  explicit  instructions  for  the  preparation  of  a  proper 
complaint. 

RULE   XXXL 

Applications  under  section  46  of  the  Stock  Corporation  Laxr  to 
increase  or  reduce  capital  stock — Applications  for  the  increase  of 
capital  stock  are  governed  by  Rule  XXIV. 

In  all  applications  for  the  reduction  of  capital  stock  the  petition 
must  show: 

1.  The  financial  condition  of  the  applicant. 
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2.  The  reasons  for  the  proposed  reduction. 

3.  That  the  proposed  amount  of  capital  stock  is  sufficient  for  the 
proper  purposes  of  the  corporation. 

Accompanying  the  petition  of  railroad  corporations  there  must  be 
filed  with  the  Commission  three  certificates  of  the  proceedings  of  the 
meeting  of  stockholders  authorizing  the  increase  or  reduction,  or  unani- 
mous consent  of  stockholders,  two  of  such  certificates  to  be  endorsed 
for  filing  and  one  to  be  filed  in  the  office  of  the  Commission. 

RULE  XXXII. 
Applications  relating  to  grade  crossings  under  sections  60-69 
of  the  Railroad  Law.— AH  applications  relative  to  grade  crossings  must 
be  by  verified  petition.  In  all  cases  where  the  statute  is  not  sufficiently 
explicit  as  to  the  contents  of  the  petition,  the  Commission  will,  upon 
informal  application,  advise  the  applicant  as  to  the  matters  necessary 
to  be  set  forth  in  the  particular  case. 

RULE   XXXIII. 
Sundry  applications  for  Trhich.  no  general  rule  is  made,—  Appli- 
cations in  the  following  cases  must  be  made  by  verified  petition.    Upon 
the  filing  of  the  petition  the  Commission  will  determine  the  practice 
in  the  case,  no  general  rule  being  prescribed. 

1.  Sign  boards  at  crossings. 

§  33  Railroad  Law. 

2.  Discontinuance  of  stations. 

§  34  Railroad  Law. 

3.  Accommodation  of  connecting  roads. 

§  35  Railroad  Law. 

4.  Precedence  of  trains  at  grade  crossings. 

§  36  Railroad  Law. 

6.  Approval  of  safety  devices. 

§  50  Railroad  Law. 

6.  Approval  of  stoves  or  furnaces  in  dining-room  car. 

§  51  Railroad  Law. 

7.  Cessation  of  operation  during  winter  by  certain  roads. 

§  55  Railroad  Law. 

8.  Fixing  compensation  for  transporting  mail. 

§  56  Railroad  Law. 

9.  Extension  of  time  to  make  reports. 

§  46  Public  Service  Commissions  Law. 

10.  Crossing  of  one  road  by  another. 

§  68  Railroad  Law. 

11.  Liability  of  reorganized  railroad  company  to  extend  its  road. 

§  83  Railroad  Law. 
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12.  Motive  power  of  street  railroads. 

§  100  Eailroad  Law. 

13.  Compensation  for  use  of  tracks  of  street  railroad. 

§  102  Eailroad  Law. 

14.  Abandonment  of  part  of  route  of  street  surface  railroad. 

§  103  Eailroad  Law. 

15.  Change  of  gauge. 

Laws  of  1891,  Chap.  267. 

BUI.E  XXXIV. 

Practice  on  receiving  petitions. — On  receiving  any  petition  re- 
quired by  these  rules,  the  Commission  will  refer  the  same  as  of  course 
to  its  executive  clerk  for  examination.  If  it  is  found  to  conform  to 
these  rules  and  all  statutory  provisions,  the  executive  clerk  will  report 
that  fact  to  the  Commission.  If  it  does  not  so  conform,  he  will  advise 
the  applicant  of  the  defects,  who  may  correct  the  same. 

When  the  petition  and  accompanying  papers  are  in  proper  form,  a 
time  and  place  for  a  hearing  thereon  will  be  appointed.  The  Commis- 
sion will,  in  each  case,  direct  what  notice  of  the  hearing  shall  be  given, 
by  publication  or  otherwise,  and  to  whom. 

At  the  hearing  the  applicant  must  be  prepared  to  establish  all  the 
facts  alleged  in  the  petition  by  evidence,  but  the  Commission  may,  in 
such  cases  as  it  deems  proper,  grant  the  application  upon  the  petition 
and  accompanying  papers. 

The  applicant  must  furnish  for  the  use  of  the  Commission  in  deter- 
mining the  application,  the  originals  of  all  books,  papers  and  docu- 
ments which  it  may  require,  or  certified  or  verified  copies  of  the  same. 
The  failure  so  to  do  shall  be  ground  for  refusing  the  application. 
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APPENDIX  A. 

THE  RAPID  TRANSIT  ACT 

OF  THE 

STATE  OF  NEW  YORK, 


Being    I..    1891,    ch.    4,    entitled 


"AN  ACT  to  provide  for  rapid  transit  railways  in 
cities  of  over  one  million  inhabitants,"  and  acts 
amendatory  thereof. 

Approved    by    the    Governor    January    31,    1891.     Passed,    three-fifths    being 

present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly ,  do  enact  as  follows:* 

Section  1.  Board  of  rapid  transit  railroad  commissioners 
created  —  Commissioners  —  Filling  of  vacancies.—  In  eacll  city  hav- 
ing over  one  million  of  inhabitants,  according  to  the  last  preceding 
national  or  state  census,  there  shall  be  a  board  of  rapid  transit  railroad 
commissioners  in  and  for  such  city,  which  shall  consist  of  the  mayor 
of  such  city,  the  comptroller  or  other  chief  financial  officer  of  such  city, 
the  president  of  the  chamber  of  commerce  of  the  state  of  Nevsr  York, 
by  virtue  of  his  ofSce,  and  the  following  named  persons,  to  wit :  William 
Steinway,  Seth  Low,  John  Claflin,  Alexander  E.  Orr  and  John  H. 
Starin.  The  members  of  said  board  shall  be  styled  commissioners  of 
rapid  transit.  Vacancies  which  may  take  place  in  the  offices  so  held  by 
the  persons  specifically  named  herein  as  such  commissioners  shall  be 
filled  by  a  majority  vote  of  the  remaining  members  of  said  board. 
Provided,  however,  that  vacancies  which  may  at  any  time  after  the 
first  day  of  January,  nineteen  hundred  and  six  take  place  in  the  offices 
so  held  by  the  persons  specifically  named  herein  as  such  commissioners, 
or  by  their  successors  heretofore  elected,  shall  be  filled  by  the  mayor 


*The  headnotes  of  sections  are  not  part  of  the  statute  as  enacted. — Ed. 
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of  such  city,  and  any  person  so  hereafter  appointed  by  the  mayor  of 
such  city  to  fill  any  such  vacancy  shall  be  a  citizen  of  the  United  States 
and  of  the  state  of  New  York  and  a  bona  fide  resident  of  the  city  in 
■which  such  person  is  appointed.  The  board  thus  constituted  shall  have 
and  exercise  the  specific  authority  and  powers  hereinafter  conferred 
and  also  such  other  and  necessary  powers  as  may  be  requisite  to  the 
efficient  performance  of  the  duties  imposed  upon  said  board  by  this  act. 
(As  amended  by  L.  1894,  ch.  752;  L.  1906,  ch.  472.) 

§  2.  Oath,  of  commissioners. —  Each  of  the  said  commissioners 
other  than  the  mayor  and  comptroller  or  other  chief  financial  officer 
of  such  city  shall  take  and  subscribe  an  oath  faithfully  to  perform  the 
duties  of  his  office,  which  oath  shall  be  filed  in  the  office  of  the  clerk 
of  any  county  within  which  there  shall  be  a  city  of  the  class  mentioned 
in  the  first  section  of  this  act. 

(As  amended  by  L.  1894.  ch.  752.) 

§  3.  First  meeting  —  By-la-irs  and  rules  —  Qnornm  —  Seal  —  Rec- 
ord.— Within  twenty  days  after  the  filing  of  the  oaths  of  said  com- 
missioners so  required  to  make  and  file  the  same  the  commissioners 
of  rapid  transit  in  respect  to  each  of  such  cities  shall  meet  and  organize 
as  a  board.  The  board  when  so  organized,  may  frame  and  adopt  by- 
laws not  inconsistent  with  this  act,  and  establish  suitable  rules  and 
regulations  for  the  proper  exercise  of  the  powers  and  duties  hereby 
conferred  and  imposed,  and  may,  from  time  to  time,  amend  the  same. 
Four  members  of  the  board  shall  constitute  a  quorum  for  the  trans- 
action of  business,  but  a  less  number  may  adjourn  meetings.  The  said 
board  shall  adopt  a  seal,  and  keep  a  record  of  its  proceedings,  which 
shall  be  a  public  record  and  be  open  to  inspection  at  all  reasonable 
times. 

(Aa  amended  by  L.  1894,  ch.  752.) 

§  4.  Board  to  determine  necessity  of  railirays  and  to  fix 
routes  —  General  plan  of  construction  —  Location  of  routes  —  Pro- 
viso as  to  consents;  parks  and  certain  streets  excepted  —  Tunnels 
and  elevated  roads.—  The  said  board  upon  its  own  motion  may  pro- 
ceed, from  time  to  time,  to  consider  and  determine  whether  it  is  for 
the  interest  of  the  public  and  of  the  city  in  which  it  is  appointed,  that 
a  rapid  transit  railway  or  railways  for  the  conveyance  and  transporta- 
tion of  persons  and  property  should  be  established  therein,  and  upon 
the  request  in  writing  of  the  local  authorities  of  any  such  city  at  any 
time,  the  said  board  shall  proceed  forthwith  to  consider  and  determine 
the  same  questions,  and  in  each  case  the  said  board  shall  conduct  such 
an  inquest  and  investigation  as  may  be  deemed  necessary  in  the 
premises.  If,  after  any  such  consideration  and  inquest,  the  said  board 
shall   determine  that   a  rapid  transit  railway  or  railways,   in   addition 
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to  any  already  existing  authorized  or  proposed  are  necessary  for  the 
interest  of  the  public,  and  such  city,  it  shall  proceed  to  determine  and 
establish  the  route  or  routes  thereof  and  the  general  plan  of  construc- 
tion. Such  general  plan  shall  show  the  general  mode  of  operation  and 
contain  such  details  as  to  manner  of  construction  as  may  be  necessary 
to  show  the  extent  to  which  any  street,  avenue  or  other  public  place 
is  to  be  encroached  upon  and  the  property  abutting  thereon  affected, 
and  the  concurrent  votes  of  at  least  six  members  of  the  board  shall 
be  necessary  for  the  purpose  of  determining  and  establishing  such  route 
or  routes  and  plan  of  construction.  The  said  board,  from  time  to  time, 
may  locate  the  route  or  routes  of  such  railway  or  railways  over,  under, 
upon,  through  and  across  any  streets,  avenues,  bridges,  viaducts,  rivers, 
waters  and  lands  within  such  city,  including  blocks  between  streets  or 
avenues  or,  partly  over,  under,  upon,  through  and  across  any  streets, 
avenues,  bridges,  viaducts,  and  lands  within  such  city  and  partly 
through  blocks  between  streets  or  avenues;  provided  that  the  consent 
of  the  owners  of  one-half  in  value  of  the  property  bounded  on  and 
the  consent  also  of  the  local  authorities  having  control  of  that  portion 
of  a  street,  bridge,  viaduct,  or  highway,  upon  which  it  is  proposed  to 
construct  or  operate  such  railway  or  railways  be  first  obtained,  or  in 
case  the  consent  of  such  property  owners  cannot  be  obtained,  that  the 
determination  of  three  commissioners  appointed  by  the  general  term 
of  the  supreme  court  in  the  district  of  the  proposed  construction,  given 
after  due  hearing  of  all  parties  interested,  and  confirmed  by  the  court, 
that  such  railway  or  railways  ought  to  be  constructed  or  operated,  be 
taken  in  lieu  of  the  consent  of  such  property  owners;  except  that  no 
public  park  nor  any  lands  or  places,  lawfully  set  apart  for,  or  occupied 
by,  any  public  building  of  any  city  or  county,  or  of  the  state  of  New 
York,  or  of  the  United  States,  nor  those  portions  of  Grand,  Classon, 
Franklin  avenues  and  Downing  street  in  the  city  of  Brooklyn,  lying 
between  the  southerly  line  of  Lexington  avenue  and  northerly  line  of 
Atlantic  avenue,  nor  that  portion  of  Classon  avenue  in  said  city  lying 
between  the  northerly  line  of  Lexington  avenue  and  southerly  line  of 
Park  avenue,  nor  that  portion  of  Washington  avenue  in  said  city  lying 
between  Park  and  Atlantic  avenues,  nor  DeBevoise  place,  Irving  place 
and  Lefferts'  place,  Lee  avenue,  Nostrand  avenue,  Waverly  avenue, 
Vanderbilt  avenue  and  •  Clinton  avenue  in  said  city  of  Brooklyn,  nor 
that  portion  of  the  city  of  Buffalo  lying  between  Michigan  and  Main 
streets,  nor  any  part  of  Fifth  avenue  in  the  city  of  New  York,  nor 
that  portion  of  any  street  or  avenue  which  is  now  actually  occupied 
by  any  elevated  railroad  structure,  shall  be  occupied  by  any  corporation 
to  be  organized  under  the  provisions  of  this  act  for  the  purpose  of  con- 
structing a  railway  in  or  upon  any  of  such  public  parks,  lands  or 
places,  or  upon  or  along  either  of  the  said  excepted  streets  or  avenues. 
It  shall  be  lawful  for  said  commissioners  to  locate  the  route  of  a  rail- 
45 
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way  or  railways,  by  tunnel  under  any  such  public  parks,  lands,  places, 
rivers  or  waters  and  to  locate  the  route  of  any  railway  to  be  built,  under 
this  act,  across  any  of  the  streets  and  avenues  now  occupied  by  an 
elevated  railroad  structure  in  the  city  of  New  York,  or  across  any  of 
the  streets  or  avenues  excepted  in  this  act  at  any  point  &t  which,  in  its 
discretion,  the  board  of  rapid  transit  railroad  commissioners  may  deem 
necessary  in  the  location  of  any  route  or  routes,  or  under,  or  under  and 
along,  any  of  said  streets  or  avenues  now  so  occupied  or  so  excepted 
in  this  act.  Nothing  in  this  act  shall  authorize  the  construction  of  an 
elevated  railway  on  Broadway  south  of  Thirty-third  street,  nor  on 
Madison  avenue  in  the  city  of  New  York.  It  shall  not  be  lawful  to 
grant,  use  or  occupy,  for  the  purposes  of  an  elevated  railroad,  except 
for  the  purpose  of  crossing  the  same,  any  portion  of  the  following 
named  streets  and  places  in  the  city  of  New  York,  that  is  to  say: 
Second  avenue  below  Twenty- third  street;  Fourteenth  street,  between 
the  easterly  line  or  side  of  Seventh  avenue,  and  the  westerly  side  of 
Fourth  avenue;  nor  Eleventh  street,  west  of  Seventh  avenue,  nor  any 
part  of  Bank  street;  Nassau  street;  Printing  House  square,  so  called, 
south  of  Franklin  street;  Park  row,  south  of  Tryon  row;  Broad  street 
and  Wall  street. 

2.  The  provisions  of  the  said  section  4  of  the  said  act  shall,  with 
reference  to  any  rapid  transit  railroad  for  which  routes  and  a  gsneral 
plan  have  been  heretofore  adopted  by  the  board  of  rapid  transit  railroad 
commissioners  of  any  city  and  for  the  municipal  construction  of  which 
a  contract  has  been  heretof  ore(  made  by  any  city,  be  deemed  to  have  been  in 
full  force  as  hereby  amended  from  before  the  time  when  the  routes  and 
general  plan  for  such  railroad  or  railroads  were  so  adopted  by  the  board 
of  rapid  transit  railroad  commissioners. 

(As  amended  by  L.  1894,  ch.  528;  L.  1894,  ch.  752,  §  10;  L.  1895,  ch.  519; 
L.   1900,  ch.  616;   L.   1904,  ch.  564.) 

§  5.  Approval  of  plana  by  board  of  estimate  and  apportion- 
ment —  Consents  of  property  o wers  —  Ascertainment  of  valne  — 
Commissioners  to  determine  nrhether  railroad  sball  be  con- 
structed.—After  any  determination  by  said  board  of  any  such  route 
or  routes  and  of  any  general  plan  of  construction  of  said  railway  or 
railways,  the  said  board  shall  transmit  to  the  board  of  estimate  and 
apportionment  or  other  board  or  boards  of  said  city  having  the  control 
of  any  street,  highway,  boulevard,  driveway,  bridge,  tunnel,  park,  park- 
way, dock,  bulkhead,  wharf,  pier  or  public  grounds  or  water  which  is 
within  or  belongs  to  the  city,  a  copy  of  said  plans  and  conclusions  as 
adopted.  It  shall  be  the  duty  of  such  board  of  estimate  and  apportion- 
ment and  of  every  other  such  board  or  boards  having  such  control, 
upon  receiving  such  copy  of  plans  and  conclusions  to  appoint  a  day 
not  less  than  one  week  nor  more  than  ten  days  after  the  receipt  thereof 
for  the  consideration  of  such  plans  and  conclusions,  and  the  said  board 
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of  estimate  and  apportionment  and  every  other  such  board  having  such 
control  shall,  on  the  day  so  fixed,  proceed  with  the  consideration  thereof 
and  may  continue  and  adjourn  such  consideration,  from  time  to  time, 
until  a  final  vote  shall  be  taken  thereon,  as  hereinafter  provided.  Within 
sixty  days  after  the  copy  of  such  plans  and  conclusions  adopted  by 
the  board  of  rapid  transit  railroad  commissioners  shall  have  first  been 
received  by  said  board  of  estimate  and  apportionment  or  such  other 
board  or  boards  having  such  control,  a  final  vote  shall  be  taken  thereon, 
by  ayes  and  nays,  according  to  the  number  of  votes  by  law  pertaining 
to  each  member  of  any  such  board  in  the  form  of  a  vote  upon  a  reso- 
lution to   approve  such  plans  and  conclusions,   and  to   consent  to  the 
construction  of  a  railway  or  railways  in  accordance  therewith.     TJpon 
the  adoption  of  such  a  resolution  by  a  majority  vote  of  all  the  members 
of  the  said  board  of  estimate  and  apportionment  or  other  such  board 
or  boards  having  such  control  according  to  the  number  of  votes  by  law 
pertaining  to  each  member  of  any  such  board  and  the  approval  of  the 
mayor,  the  said  plans  and  conclusions  shall  be  deemed  to  have  been 
finally  consented  to  and  adopted,  and  such  consent  shall  be  deemed  to 
be  consent  of  the  local  authorities  of  such  city;  provided,  that  where 
in  any  such  city  the  exclusive  control  of  any  street,  road,  bridge,  via- 
duct, highway  or  avenue  which  is  to  be  used  or  occupied  by  any  rail- 
way or  railways  constructed  under  the  provisions  of  this  act,  is  by  law 
vested  in  any  local  authority  other  than  the  board  of  estimate  and 
apportionment  of  such  city,  the  approval  of  the  aforesaid  plans   and 
conclusions  and  the  consent  to  the  construction  of  a  railway  thereunder 
shall  be  given  by  such  local  authority  in  place  of  and  if  required  in 
addition  to  such  approval  and  consent  by  said  board  of  estimate  and 
apportionment  and  with  like  effect.     Upon  obtaining  the  approval  and 
consent  of  the  local  authorities  as  above  provided,  the   said  board  of 
rapid  transit  railroad  commissioners  shall  also,  unless   such  approval 
and  consent  of  local  authorities  shall  have  been  refused,  take  the  neces- 
sary steps  to  obtain,  if  possible,  the  said  consents  of  the  property  own- 
ers along  the  line  of  the  said  route  or  routes.    For  the  purposes  of  this 
act  the  value  of  the  property  bounded  on  that  portion  of  any  street  or 
highway  in,  upon,  over  or  under  which  it  is  proposed  to  construct  or 
operate  such  railway  or  railways,  or  any  part  thereof,  shall  be  ascer- 
tained and  determined  from  the  assessment  roll  of  the  city  in  which 
the  said  property  is  situated,  confirmed  or  completed  last  before  the 
local  authorities  shall  have  given  their  consent  as  above  provided.    If 
such  consents  of  property  owners  cannot  be  obtained,  the  said  board 
may,  in  its  own  name,  make  application  to  the  appellate  division  of 
the  supreme  court  in  the  judicial  district  in  which  such  railway  is  to 
be  constructed  for  the  appointment  of  three  commissioners  to  determine 
and  report  after  due  hearing  whether  such  railway  ought  to  be  con- 
structed  and  operated.    Two  weeks'  notice  of  such  application   shall 
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be  given  by  daily  publication  thereof,  Sundays  and  holidays  excepted, 
in  six  daily  newspapers  published  in  the  city  where  such  proposed 
xailway  is  to  be  constructed,  if  there  be  so  many  newspapers  published 
in  said  city,  and  if  not,  then  in  all  the  daily  newspapers  published  in 
tsaid  city.  The  newspapers  in  which  said  publication  shall  be  made 
shall  be  designated  by  the  appellate  division  of  the  supreme  court  to 
"which  such  application  is  to  be  made  on  the  application  of  the  com- 
missioners without  notice.  The  said  appellate  division,  upon  due  proof 
of  the  publication  aforesaid,  shall  appoint  three  disinterested  persons 
who  shall  act  as  commissioners,  and  such  commissioners  within  ten 
days  after  their  appointment  shall  cause  public  notice  to  be  given  in 
the  manner  directed  by  the  said  appellate  division  of  their  first  sitting, 
and  may  adjourn  from  time  to  time  until  all  their  business  is  com- 
pleted. Vacancies  in  such  commission  may  be  filled  by  said  appellate 
•division  after  such  notice  to  persons  interested  as  the  appellate  division 
may  deem  proper,  and  the  evidence  taken  before  as  well  as  after  such 
vacancy  occurred  shall  be  deemed  to  be  properly  before  such  commis- 
sioners. The  said  commissioners  shall  determine  after  public  hearing 
of  all  parties  interested  whether  such  railroad  ought  to  be  constructed 
and  operated  and  shall  report  the  evidence  taken  to  said  appellate 
division  together  with  a  report  of  their  determination  whether  such 
road  ought  to  be  constructed  and  operated,  which  report,  if  in  favor 
«f  the  construction  and  operation  of  such  road  shall,  when  confirmed 
by  said  court,  be  taken  in  lieu  of  the  consent  of  the  property  owners 
above  mentioned.  Such  report  shall  be  made  within  sixty  days  after 
the  appointment  of  said  commissioners,  unless  the  said  court,  or  a 
judge  thereof,  shall  extend  such  time.  The  board  of  estimate  and 
apportionment  of  the  city  of  New  York  shall,  with  respect  to  that  city, 
be  hereafter  for  all  purposes  of  this  act  and  be  deemed  to  be  the  local 
authority  in  control  of  the  streets,  roads,  bridges,  viaducts,  highways, 
avenues,  boulevards,  driveways,  parks,  parkways,  docks,  bulkheads, 
wharfs,  piers  and  public  grounds  and  waters  which  are  within  or  belong 
to  the  said  city;  and  the  consent  of  such  board  of  estimate  and  appor- 
tionment and  the  mayor,  without  the  consent  of  the  common  council, 
board  of  aldermen  or  other  board  or  officer  of  the  city,  shall  be  the  only 
consent  of  local  authorities  required  hereunder. 

2.  This  act  and  all  the  amendments  hereby  made  to  the  sections 
thereof  hereby  amended,  shall  be  applicable  to  every  grant,  franchise 
■or  contract  heretofore  made,  authorized  or  issued  by  the  said  board 
of  rapid  transit  railroad  commissioners  but  not  yet  consented  to  by  the 
•common  council  or  board  of  aldermen  of  the  city",  as  well  as  to  all 
grants,  franchises  and  contracts  hereafter  made,  authorized  or  issued 
hj  the  said  board  of  rapid  transit  railroad  commissioners. 

<A3  amended  by  L.  1895.  ch.  519;  L.  1904,  ch.  564;  L.  1905,  oh,  631.) 
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§    6.   Detailed   plans  —  Subirays   for   pipes   and   wires  —  Work   at 
points    of    subsurface    structures  —  Expenses,    hour    paid. —  When  the 
consents  of  the  local  authorities  and  the  property  owners,  or,  in  lieu 
thereof,  the  authorization  of  the  said  appellate  division  of  the  supreme 
court  upon  the  report  of  commissioners,  shall  have  been  obtained,  the 
board   of   rapid   transit   railroad   commissioners   shall   at   once   proceed 
to  prepare  detailed  plans  and  specifications  for  the  construction  of  such 
rapid  transit  railway  or  railways  in  accordance  with  the  general  plan 
of  construction,  including  all  devices  and  appurtenances  deemed  by  it 
necessary  to  secure  the  greatest  efficiency,  public  convenience  and  safety, 
including  the  number,  location  and  description  of  stations  and  plans 
and  specifications  for  the  suitable  supports,  turnouts,  switches,  sidings, 
connections,  landing  places,  buildings,   platforms,  stairways,  elevators, 
telegraph  and  signal  devices,  and  other  suitable  appliances  incidental 
and    requisite    to    what   the    said   board    may   approve  as  the  best  and 
nnost  efficient  system  of  rapid  transit  in  view  of  the  public  needs  and 
requirements,  and  the  said  board  may,  in  its  discretion,  include  in  said 
plans  provisions  for  galleries,  ways,  subways  or  tunnels  for  sewers,  gas 
or  water  pipes,  electric  wires  and  other  subsurface  structures  and  con- 
ductors proper  to  be  placed  underground,  whenever  necessary  so  to  do, 
in  order  to  permit  of  the  proper  construction  of  any  railway  herein 
provided   for   in   accordance   with   the  plans   and   specifications   of   the 
said  board,  or  for  any  other  purpose  in  furtherance  of  the  public  inter- 
est or  convenience.     Stations  and  station  approaches  may  be  under  or 
over  streets  of  the  route  or  cross  streets,  and  the  board  of  aldermen, 
or  other  legislative  body,  of  any  such  city  shall  have  power  to  regulate 
by  general  or  special  ordinance  or  resolution,   the  erection,  alteration 
and  maintenance  upon  or  in  connection  with  any  building  used,  wholly 
or  in  part  for  station  purposes,  or  approaches,  or  any  and  all  structures 
or  parts  of  structures  extending  over  the  whole  or  any  part   of  any 
sidewalks,   or  sidewalks   adjacent  thereto.     The  board  may,  from  time 
to  time,  alter  such  detailed  plans  and  specifications,  but  always  so  that 
the  same  shall  accord  with  the  general  plan  of  construction;  but  when- 
ever a  contract  shall  have  been  made  for  the  construction  of  any  rail- 
way herein  provided  for,  no  such  alteration  shall  be  made  by  the  board 
without  the  consent  of  the  contractor  and  his  sureties,  except  as  liberty 
shall  have  been  reserved  in  such  contract  by  said  board  for  such  altera- 
tion.    Whenever  the  construction  of  any  railway,  depressed  way,  sub- 
way or  tunnel  under  the  provisions   of  this   act  shall   interfere  with, 
disturb  or  endanger  any  sewer,  waterpipe,  gaspipe,  or  other  duly  author- 
ized subsurface  structure,  the  work  of  construction  at  such  points  shall 
be  conducted  in  the  city  of  New  York  in  accordance  with  the  reason- 
able requirements  of  the  commissioner  of  public  works,  and  in  other 
cities   in  accordance  with  the  reasonable  requirements   and  under  the 
supervision   of  the   officer   or  local   authority  having   the   care   of   and 
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the  jurisdiction  or  control  over  such  subsurface  structures  so  interfered 
with,  disturbed  or  endangered.  All  expenses  incidental  to  such  super- 
vision and  to  the  work  of  reconstructing,  readjusting  and  supporting 
any  such  sewer,  waterpipe,  gaspipe  or  other  duly  authorized  subsurface 
structure  shall  be  borne  and  paid  by  the  company  which  shall  have 
acquired  the  right,  privilege  and  franchise  to  construct,  maintain  and 
operate  such  railway,  pursuant  to  a  sale  of  the  same  at  public  auction, 
as  hereinafter  provided,  if  any  such  sale  shall  be  made  by  said  board. 
Where  under  the  direction  of  the  said  board  or  in  pursuance  of  any 
general  plan  adopted  or  of  any  contract  made  by  the  said 
board,  galleries,  ways,  subways  or  tunnels  shall  be  constructed 
to  contain  sewers,  pipes  or  other  subsurface  structures,  the 
said  galleries,  ways,  subways  or  tunnels  shall  be  maintained 
by  the  said  city  and  shall  be  in  the  care  and  charge  of  the  said  board 
and  subject  to  such  regulations  as  it  shall  prescribe  not  inconsistent 
with  the  provisions  of  this  act,  and  any  revenue  derived  therefrom 
shall  be  paid  into  the  treasury  of  said  city,  except  that  where  bonds 
shall  have  been  issued  to  provide  for  the  cost  of  construction  or  equip- 
ment of  sucli  railroads,  such  amounts  shall  be  paid  to  the  sinking  fund 
of  the  city,  if  there  be  one,  or  if  not  then  into  the  sinking  fund,  to  be 
established  and  created  out  of  the  annual  rentals  of  said  road,  as  pro- 
vided in  section  thirty-seven  of  this  act.  Provided,  however,  that  any 
person  or  corporation  who  or  which  at  the  time  of  the  construction 
of  the  said  galleries,  ways,  subways,  or  tunnels  shall  own  pipes,  sub- 
ways or  conduits  in  a  street,  avenue  or  public  place  in  which  said  gal- 
leries, ways,  subways  or  tunnels  shall  be  constructed  pursuant  to  this 
act,  shall  be  entitled  to  the  use  of  such  galleries,  ways,  subways  or  tun- 
nels for  his  or  its  said  pipes,  subways  or  conduits  in  the  same  manner 
as  the  said  person  or  corporation  shall  be  entitled  by  law  to  the  use 
of  such  street,  avenue  or  public  place,  and  that  no  rent  shall  be  charged 
for  such  use,  except  a  reasonable  charge  to  defray  the  actual  cost  of 
maitenance,  unless  such  pipes,  subways  or  conduits  shall  be  of  greater 
capacity  than  those  theretofore  owned  by  such  person  or  corporation 
in  said  street,  avenue  or  public  place,  and  that,  if  the  capacity  of  any 
such  pipe,  subway  or  conduit,  so  placed  in  the  said  galleries,  ways, 
subways  or  tunnels  shall  be  increased,  the  rent  shall  be  charged  only 
for  such  increased  capacity;  and  provided  further,  that  the  placing 
in  any  such  galleries,  ways,  subways  or  tunnels  of  the  subways  or  con- 
duits of  any  corporation  owning  subways  or  conduits  for  electrical 
conductors,  shall  not  in  any  wise  affect  the  right  of  such  corporation 
to  charge  and  demand  such  compensation  or  rent  for  the  use  of  said 
subways  or  conduits  by  other  corporations  or  individuals  as  is,  or  may 
be,  permitted  by  law.  Nothing  in  this  section  or  contained  in  the  act 
hereby  amended  shall  be  construed  as  granting,  enlarging,  changing, 
or  in  any  manner  validating,  any  right,  privilege  or  franchise,  or  any 
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claimed  or  alleged  right,  privilege  or  franchise,  to  maintain,  operate 
or  possess  any  gas  mains,  pipes  or  conductors,  or  any  conduits  or  con- 
ductors for  transmission  of  electricity,  or  any  subsurface  structures 
of  any  name  or  nature  whatever,  in  any  street,  avenue,  highway  or 
public  place  in  such  city. 

(As  amended  by  L.   1892,  ch.   556;   L.   1894,  ch.   752;    L.   1895,   ch.   519; 
L.  1896,  ch.  729;  L.  1902,  ch.  542;  L.  1906,  ch.  472.) 

§    7.   Public  sale  of  franchises  —  Forfeiture  and  resale  —  Organ- 
ization of  corporations  —  Rate  of  fare  —  Duration  of  franchise. —  Jf 

after  having  secured  the  necessary  consents  and  after  having  prepared 
such  detailed  plans  and  specifications  as  are  by  this  act  provided  for, 
it  shall  not  have  been  determined  by  vote  of  the  people  as  provided 
by  sections  twelve  and  thirteen  of  chapter  seven  hundred  and  fifty-two 
of  the  laws  of  eighteen  hundred  and  ninety-four  that  such  railway  or 
railways  shall  be  constructed  for  and  at  the  expense  of  such  city  as 
hereinafter  provided,  said  board  shall  sell  at  public  auction  in  the  city 
where  said  railway  or  railways  are  to  be  built  and  for  the  account  and 
benefit  of  said  city  the  right,  privilege  and  franchise  to  construct, 
maintain  and  ojjerate  such  railway  or  railways.  Notice  of  the  time 
and  place  of  such  sale  shall  be  published  three  times  a  week  for  at 
least  six  successive  weeks  in  at  least  three  daily  newspapers  published 
in  said  city.  The  board  may  prescribe  all  such  terms  and  conditions 
of  sale  as  it  may  deem  to  be  for  the  interest  of  the  public  and  of  the 
city  in  which  the  railway  or  railways  are  to  be  constructed.  The  ad- 
vertisement of  sale  shall  contain  only  so  much  of  the  said  terms,  plans 
and  specification  for  the  construction  as  the  said  board  may  think 
proper,  but  such  advertisement  must  state  at  what  place  the  full  terms, 
plans  and  specifications  may  be  examined,  and  they  shall  be  subject 
to  examination  under  such  reasonable  rules  and  regulations  as  the  board 
may  prescribe.  The  terms  of  sale  shall  provide  for  the  construction 
of  the  railway  or  railways  under  the  supervision  of  the  board,  and  for 
the  approval  of  an  engineer  or  engineers  to  be  appointed,  from  time 
to  time,  by  the  board,  and  the  corporation  or  corporations  to  be  organ- 
ized for  the  purpose  of  constructing  and  operating  such  railway  or 
railways  as  in  this  act  provided  shall  pay  such  engineer  or  engineers 
such  salary  as  may,  from  time  to  time,  be  fixed  by  the  said  board  of 
rapid  transit  railroad  commissioners.  Such  engineer  or  engineers  shall 
hold  their  office  at  the  pleasure  of  the  said  board.  The  terms  of  sale 
shall  require  the  successful  bidder  to  deposit  with  the  comptroller  or 
chief  fiscal  officer  of  the  city,  in  cash  or  approved  securities,  such 
amount  as  the  board  may  deem  sufficient  to  constitute  a  guarantee  of 
full  compliance  with  the  terms  of  sale  by  the  purchaser  and  by  the 
corporation  to  be  formed  for  the  purpose  of  building  and  operating 
said  railway  as  hereinafter  provided.     Said  bids  and  all  rights  which 
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may  have  been  acquired  thereunder  shall  become  null  and  void  and 
of  no  effect,  at  the  option  of  said  board,  should  there  be"  a  failure  to 
organize  a  corporation  to  exercise  such  rights,  privileges  and  franchises 
as  required  by  said  terms  of  sale  and  this  act,  or  for  any  violation  of 
any  of  the  requirements  of  said  terms  of  sale  which  should  be  complied 
with  before  such  corporation  is  organized,  and  thereupon  any  deposit 
which  may  have  been  made  pursuant  to  such  terms  of  sale  shall  be 
paid  into  the  treasury  of  such  city  upon  a  certificate  being  made  and 
filed  by  said  board  with  the  public  oflScer  with  whom  such  deposit  shall 
have  been  made,  that  said  bid,  and  all  rights  which  have  been  acquired 
thereunder,  have  become  null  and  void  and  of  no  effect;  and  said  rights, 
privileges  and  franchises  shall  be  again  sold  by  said  board,  subject  to 
all  the  provisions  of  this  act  regulating  such  sales.  The  terms  of  sale 
shall  require  the  construction  of  the  road  to  be  begun  within  a  time 
to  be  specified  in  said  terms  of  sale,  and  to  be  finished  within  a  certain 
time  thereafter,  to  be  specified  therein,  and  may  prescribe  the  time 
within  which  portions  of  the  same  shall  be  begun  and  finished.  The 
said  terms  of  sale  tnay  reserve  to  the  board  the  power  to  extend  the 
times  for  the  commencement  and  completion  of  the  construction  of 
said  railway,  or  of  portions  of  the  same,  if,  in  its  discretion,  the  said 
board  deem  such  extension  to  be  for  the  best  interests  of  the  city.  In 
case  the  corporation  formed  for  the  purpose  of  constructing  said  rail- 
way shall  fail  to  begin  or  finish  the  construction  within  the  times  for 
those  purposes  respectively  limited,  all  rights,  privileges  and  franchises 
of  such  corporations  to  maintain  and  operate  said  railway  shall  be  for- 
feited, and  upon  such  forfeiture  being  adjudged  by  the  court  in  a  suit 
brought  for  that  purpose  in  the  name  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  or  such  other  appropriate  cor- 
porate title  of  said  city  or  by  said  board  of  rapid  transit  railroad  com- 
missioners, then  the  said  board  shall  have  power  to  advertise  and  resell 
said  rights,  privileges  and  franchises  and  so  much  of  the  road  as  shall 
have  been  constructed  by  such  corporation;  such  suit  shall  have  prefer- 
ence over  all  other  cases  in  all  courts;  and  the  proceeds  of  such  resale 
shall  be  applied  first  to  the  payment  of  the  expenses  of  the  resale,  and 
then  to  the  discharge  of  any  liens  which  may  have  been  created  upon 
such  property,  and  the  balance  shall  be  paid  over  to  the  said  corpora- 
tion. The  terms  of  sale  must  provide  for  the  organization  by  the  pur- 
chaser or  purchasers  of  such  rights,  privileges  and  franchises  of  a  cor- 
poration to  exercise  the  same,  and  to  construct,  maintain  and  operate 
such  rapid  transit  railway  or  railways,  with  the  powers  and  subject 
to  the  duties  and  liabilities  granted  or  imposed  by  this  act.  The  said 
terms  of  sale  must  also  specify  the  amount  of  the  capital  of  any  such 
corporation,  and  number  of  shares  of  capital  stock  which  such  corpora- 
tion shall  be  authorized  to  issue,  the  percentage  to  be  paid  in  cash  by 
the  subscribers  on  subscribing  for  such  shares,  the  maximum  amount 
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of  the  bonded  indebtedness  which  such  corporation  be  authorized  to 
incur,  and  which  may  be  secured  by  mortgage  upon  its  property  and 
franchises,  and  the  rates  of  fares  and  freights  which  such  corporation 
may  charge  and  collect  for  the  carriage  of  persons  and  property.  But 
the  rate  of  fare  for  any  passenger  on  said  railway  from  any  point  on 
the  same  northward  or  southward  within  the  city  of  New  York  shall 
not  exceed  five  cents  under  any  provision  of  this  act.  The  said  board 
may,  if  it  considers  that  the  public  interest  requires  it  to  do  so,  reject 
all  bids  and  readvertise  the  said  rights,  privileges  and  franchises  for 
sale,  with  the  same  or  different  terms  of  sale,  as  often  as  it  may  deem 
necessary  in  the  interest  of  such  city,  and  shall  finally  accept  that  bid 
which,  under  all  circumstances  in  its  opinion,  is  most  advantageous 
to  the  public  and  such  city;  and  no  bid  shall  be  accepted  without  the 
concurrent  vote  of  six  members  of  the  board.  The  terms  of  sale  on 
any  such  resale  must  contain  all  the  provisions  required  by  this  act 
to  be  inserted  in  the  original  terms  of  sale.  Such  sale  may  be  ad- 
journed from  time  to  time  at  the  discretion  of  the  board.  All  sales  of 
such  rights,  privileges  and  franchises  shall  be  made  for  a  definite  term  of 
years,  but  the  expiration  of  the  term,  if  sold  for  a  term  of  years,  shall 
not  impair  any  mortgage  or  other  lien  upon  the  property  of  such  corpo- 
ration or  the  rights  of  any  creditor  or  creditors  of  such  corporation; 
provided,  however,  that  nothing  herein  contained  shall  be  so  construed 
as  to  extend  the  term  for  which  such  rights,  privileges  and  franchises 
are  sold. 

(As  amended  by  L.  1892,  ch.  556;  L.  1894,  eh.  752,  and  L.  1895,  ch.  519.) 

§  8.  Resale  of  franchise  after  expiration  of  term  —  Pnrchas- 
ers. —  Within  one  year,  and  not  less  than  six  •  months,  prior  to  the  ex- 
piration of  any  term  for  which  such  rights,  privileges  and  franchises 
shall  have  been  sold,  said  board  shall  proceed  to  resell  the  right  to 
maintain  and  operate  the  said  railway.  Such  sale  shall  be  made  in  the 
manner  prescribed  for  the  original  sale,  and  the  board  is  empowered 
to  make  suitable  provisions  for  securing  to  the  corporation  then  oper- 
ating such  railway  or  railways  suitable  compensation  for  the  railroad 
structure  and  appurtenances,  and  for  any  other  property,  real  or  per- 
sonal, which  the  said  corporation  may  own  or  of  which  it  may  be  vested 
at  the  expiration  of  the  term  for  which  such  rights,  privileges  and  fran- 
chises were  sold.  Any  corporation  theretofore  organized  under  the  pro- 
visions of  this  act  may  be  a  purchaser  on  such  resale;  but  if  no  such 
corporation  be  the  purchaser,  a  new  corporation  shall  be  formed  to 
maintain  and  operate  said  road  in  the  manner  prescribed  for  the  organ- 
ization of  a  corporation  on  the  original  sale,  except  that  the  plans  and 
specifications  according  to  which  said  railway  has  been  constructed  need 
not  be  set  out  at  large,  but  may  be  referred  to  as  forming  part  of  the 
articles  of  association  of  said  new  corporation. 
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§  9.  Offices  and  employees  —  Preferences.— The  said  board  may 
rent  such,  offices  and  employ  such  engineers,  attorneys  and  other  per- 
sons, from  time  to  time,  as  it  may,  in  its  discretion,  deem  necessary  to 
the  proper  performance  by  it  of  its  duties  as  in  this  act  prescribed.  It 
may  sue  in  the  name  and  behalf  of  the  city  for  which  it  acts  as  a  board. 
It  may  in  the  name  of  and  in  behalf  of  the  said  city  bring  action  of 
specific  performance  or  may  apply  by  mandamus  to  compel  the  perform- 
ance within  its  city  by  any  corporation  or  person  of  any  duty  or  obli- 
gation with  reference  to  or  arising  out  of  the  construction  or  operation 
of  any  railroad  under,  or  by  reason  of,  any  grant  made  or  right  acquired 
under  this  act  or  the  acts  amendatory  hereof  or  supplementary  hereto, 
or  out  of  or  by  reason  of  any  contract  made  or  authorized  by  any  board 
of  rapid  transit  commissioners  within  its  city,  or  it  may  in  behalf  of 
and  in  the  name  of  said  city  bring  actions  to  recover  damages  for  any 
violation  of  contract  or  duty,  or  for  any  wrong  committeed  by  any  such 
corporation  or  person  by  reason  of  any  non-performance  or  violation  of 
duty  under  the  provisions  of  this  act,  or  under  any  contract  or  stipu- 
lation made  in  pursuance  of  any  provisions  of  this  act.  Every  action 
or  proceeding  brought  by  the  said  board,  and  every  action  or  proceeding 
in  which  an  injunction  is  had  or  sought  against  the  board  or  the  said 
city,  or  against  any  corporation  or  person  who  or  which  shall  have 
entered  into  a  contract  under  the  provisions  of  this  act,  or  any  act 
supplementary  hereto,  or  amendatory  hereof,  by  reason  of  any  act  or 
thing  done,  proposed  or  threatened  under  or  by  virtue  of  any  provision 
of  this  act,  or  any  act  supplementary  hereto,  or  amendatory  hereof,  or 
is  sought  against  any  corporation  or  person  claiming  or  claiming  to 
act  under  any  grant  or  franchise  under  this  act,  or  any  act  supple- 
mentary hereto,  or  amendatory  hereof,  and  every  action  or  proceeding 
in  which  the  constitutionality  of  any  part  of  this  act,  or  of  any  act 
supplementary  hereto,  or  amendatory  hereof,  shall  or  may  be  brought 
in  question,  shall  have  a  preference  above  all  causes  not  criminal  on 
the  calendar  of  every  court,  and  may  be  brought  on  for  trial  or  argu- 
ment upon  notice  of  eight  days  for  any  day  of  any  term  on  which  the 
court  shall  be  in  session. 

(As  amended  by  L.  1892,  ch.  556;  L.  1894,  ch.  752,  and  L.  1895,  ch.  519.) 

§  10.  Appropriations  for  board  —  Andit  and  payment  of  ex- 
penditures .—  Revenue  bonds  —  Repayment  of  expenses  —  Compen- 
sation of  commissioners. —  The  board  of  estimate  and  apportionment 
or  other  board  or  public  body  on  which  is  imposed  the  duty,  and  in  which 
is  vested  the  power,  of  making  apportionments  of  public  moneys  for  the 
purposes  of  the  city  government  in  any  city  in  which  it  is  proposed  to 
construct  such  railway  or  railways  shall,  from  time  to  time,  on 
requisition  duly  made  by  the  board  of  rapid  transit  railroad  commis- 
sioners, appropriate  such  sum  or  sums  of  money  as  may  be  requisite 


Eapid  Transit  Act.  Y15 

and  necessary  to  properly  enable  it  to  do  and  perform,  or  cause  to  be 
done  and  performed,  the  duties  herein  prescribed,  and  to  provide  for 
the  compensation  of  such  commissioners,  and  such  appropriation  shall 
be  made  forthwith  upon  presentation  of  a  requisition  from  the  board 
of  rapid  transit  railroad  commissioners,  which  shall  state  the  purposes 
for  which  such  moneys  are  required  by  the  said  board.  In  case  the 
said  board  of  estimate  and  apportionment  or  such  other  board  or  public 
body  fail  to  appropriate  such  amount  as  the  board  of  rapid  transit 
railroad  commissioners  deem  requisite  and  necessary,  the  said  board  of 
rapid  transit  railroad  commissioners  may  apply  to  the  general  term  of 
the  supreme  court,  in  the  department  in  which  the  railway  is  to  be  or 
has  been  constructed,  on  notice  to  the  board  of  estimate  and  apportion- 
ment, or  such  other  board  or  public  body  aforesaid,  to  determine  what 
amount  shall  be  appropriated  for  the  purposes  required  by  this  section, 
and  the  decision  of  said  general  term  shall  be  final  and  conclusive;  and 
no  city  shall  be  liable  for  any  indebtedness  incurred  by  the  said  board 
of  rapid  transit  railroad  commissioners  in  excess  of  such  appropriation 
or  appropriations.  It  shall  be  the  duty  of  the  auditor  and  comptroller  of 
any  such  city,  after  such  appropriations  shall  have  been  duly  made,  to 
audit  and  pay  the  proper  expenditures  and  compensation  of  said  com- 
missioners upon  vouchers  therefor,  to  be  furnished  by  the  said  commis- 
sioners, which  payments  shall  be  made  in  like  manner  as  payments  are 
now  made  by  the  auditor,  comptroller,  or  other  public  officers,  of  claims 
against  and  demands  upon  such  city;  and  for  the  purpose  of  providing 
funds  with  which  to  pay  the  said  sums,  the  comptroller  or  other  chief 
financial  officer  of  said  city  is  hereby  authorized  and  directed  to  issue  and 
sell  revenue  bonds  of  such  city  in  anticipation  of  receipt  of  taxes,  and 
out  of  the  proceeds  of  such  bonds  to  make  the  payments  in  this  section 
required  to  be  made.  The  amount  necessary  to  pay  the  principal  and 
interest  of  such  bonds  shall  bo  included  in  the  estimates  of  moneys 
necessary  to  be  raised  by  taxation  to  carry  on  the  business  of  said  city, 
and  shall  be  made  a  part  of  the  tax  levy  for  the  year  next  following  the 
year  in  which  such  appropriations  are  made.  All  expenses  of  the  said 
board  of  rapid  transit  railroad  commissioners,  including  the  compen- 
sation of  said  commissioners,  so  incurred  and  paid  by  any  city  as  in 
this  section  provided,  and  for  which  any  city  shall  be  liable,  shall  be 
repaid,  with  interest,  by  the  bidder  or  bidders  at  the  public  sale  of  the 
rights,  privileges  and  franchises,  as  in  this  act  provided,  in  case  said 
board  shall  so  sell  the  same,  whose  bid  shall  be  accepted  by  the  board 
of  rapid  transit  railroad  commissioners,  and  the  terms  of  such  sale  shall 
specify  the  time  when  such  payment  shall  be  made,  as  well  as  the 
amount  thereof.  The  commissioners,  other  than  the  mayor  and  comp- 
troller or  other  chief  financial  officer  of  such  city,  shall  be  paid  a 
reasonable  compensation  for  the  duties  performed  by  them  from  time 
to  time,  under  the  provisions  of  this  act.     The  amount  of  such  com- 
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pensation  shall  be  determined  by  the  general  term  of  the  supreme  court 
in  the  department  in  which  said  city  shall  be  located  upon  application 
by  said  board  after  notice  to  the  mayor  of  such  city. 
(As  amended  by  L.  1894,  ch.  752.) 

§  11.  Corporations,  h.o-w  organized  —  Articles  of  association  — 
Subscriptions  to  stock  —  Meeting  of  subscribers. — A  corporation  or 
corporations  to  construct  and  operate  such  rapid  transit  railway  or  rail- 
ways, and  to  enjoy  and  exercise  the  rights,  privileges  and  franchises 
in  this  act  provided  for  shall  be  created  and  organized  in  the  manner 
following:  Articles  of  association  shall  he  duly  signed  and  acknowl- 
edged by  not  less  than  twenty-five  persons,  and  such  articles  shall  set 
forth  the  name  of  the  proposed  corporation  and  duration  thereof.  Said 
articles  must  also  state  that  they  are  made  and  filed  under  and  in  pur- 
suance of  this  act  for  the  purpose  of  taking  and  exercising  the  rights, 
privileges  and  franchises  so  purchased  as  aforesaid,  according  to  the 
terms  of  sale;  and  such  terms  of  sale  and  all  plans  and  specifications 
must  be  made  a  part  of  said  articles,  annexed  thereto  and  filed  there- 
with. The  said  articles  must  also  contain  such  other  provisions  as  the 
said  board  may  deem  requisite  and  necessary,  not  inconsistent  with  the 
terms  of  sale  or  with  this  act.  The  said  articles  must  be  approved  by 
said  board,  by  the  concurrent  vote  of  six  members,  and  its  approval  must 
be  indorsed  thereon  and  attested  by  the  seal  of  the  board  and  the 
signature  of  its  presiding  officer,  and  must  then  be  filed  in  the  office  of 
the  secretary  of  state,  and  a  duly  certified  copy,  or  a  duplicate  thereof, 
must  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  such  rail- 
way or  railways  are  to  be  constructed.  Immediately  after  the  articles 
of  association  shall  have  been  so  made,  approved  and  filed,  the  board  of 
rapid  transit  railroad  commissioners  shall  cause  books  of  subscription 
to  the  capital  stock  of  any  such  corporation  to  be  opened,  and  shall  give 
public  notice  of  the  opening  of  such  books  and  of  the  time  and  place  at 
which  subscriptions  will  be  received;  and  when  the  full  amount  of  such 
capital  stock  shall  have  been  subscribed  by  not  less  than  fifty  persons, 
and  such  percentage  of  the  amount  subscribed  as  may  have  been  fixed 
by  the  board  in  the  terms  of  sale  shall  have  been  paid  in,  in  cash,  to 
such  bank  or  trust  company  as  the  board  may  select,  the  said  bnnrd  shall 
call  a  meeting  of  the  subscribers  for  the  purpose  of  organizing  the 
corporation,  serving  upon  or  mailing  to  each  subscriber  a  notice  of  such 
meeting  at  least  ten  days  before  the  time  appointed  for  holding  the 
same;  and  the  person  or  persons  whose  bid  shall  have  been  accepted  by 
the  said  board  of  rapid  transit  railroad  commissioners  shall,  if  they 
elect  to  become  subscribers  to  the  capital  stock  of  such  corporation,  be 
entitled  to  a  preference  for  themselves  and  their  associates  in  sub- 
scribing for,  and  in  the  allotment  of  the  shares  of  capital  stock  of  such 
corporation. 

(As  amended  by  L.  1894,  ch.  752,  §  10.) 
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§  12.  Election  of  first  directors  —  Adoption  of  by-laws. —  At  such 
meeting  of  subscribers  thirteen  directors  of  the  corporation  shall 
be  elected,  each  of  whom  shall  be  a  holder  in  his  own  right  of 
at  least  one  hundred  shares  of  the  capital  stock  of  the  corporation, 
and  the  board  of  rapid  transit  railroad  commissioners  shall  appoint  the 
the*  inspectors  of  the  first  election.  Each  share  of  stock  shall  entitle 
the  holder  to  one  vote  for  each  director.  The  directors  so  selected  shall 
hold  office  for  one  year  and  until  others  are  elected  in  their  places.  At 
such  meeting  by-laws  must  be  adopted  not  inconsistent  with  this  act, 
which  by-laws  shall,  among  other  things,  provide  for: 

1.  The  term  of  office  of  the  directors  elected  at  any  subsequent  meet- 
ing of  stockholders,  which  term  shall  not  exceed  one  year. 

2.  The  manner  of  filling  any  vacancy  which  may  occur  in  any  office 
or  in  the  board  of  directors. 

3.  The  time  and  place  of  the  annual  meeting  of  stockholders. 

4.  The  manner  of  calling  and  holding  special  meetings  of  stockholders. 

5.  The  number  of  stockholders  who  shall  attend  either  in  person  or 
by  proxy,  at  any  stockholders'  meeting  in  order  to  constitute  a  quorum. 

6.  The  officers  of  the  corporation,  the  manner  of  their  election  by  the 
directors,  and  their  duties  and  powers,  and  among  which  officers  there 
shall  be  included  a  president,  a  secretary  and  a  treasurer. 

1.  The  manner  of  electing  or  appointing  inspectors  of  election. 

8.  The  manner  of  amending  the  by-laws. 

The  by-laws  may  also  provide  for  the  forfeiture  of  shares  for  the 
non-payment  of  calls  and  for  such  other  matters  as  may  be  deemed 
proper  by  the  board  of  rapid  transit  railroad  commissioners  and  they 
must  be  approved  by  a  resolution  of  said  board. 

§  13.  Record  of  proceedings  —  Certificate  of  organization  — 
Record  and  certificate  to  be  filed  —  Deposits. —  Within  ten  days  after 
the  said  subscribers'  meeting  a  record  of  the  proceeding  thereof,  con- 
taining a  copy  of  the  subscription  list,  a  copy  of  the  by-laws  adopted, 
and  the  names  of  the  directors  chosen,  shalj  be  prepared  and  duly 
certified  by  the  person  presiding  over,  and  the  person  acting  as  secretary 
of  said  meeting.  There  shall  be  attached  thereto  a  certificate  of  the 
board  of  rapid  transit  railroad  commissioners,  attested  by  its  seal  and 
the  signature  of  its  presiding  officer,  that  said  board  has  approved  the 
by-laws  adopted  at  the  subscribers'  meeting,  and  that  said  corporation 
has  been  organized  in  accordance  with  the  provisions  of  this  act.  The 
said  record  and  certificate  shall  be  filed  by  said  board  in  the  office  of 
the  secretary  of  state,  and  a  duly  certified  copy  or  duplicate  thereof 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  said  rail- 
way or  railways  are  to  be  built,  and  thereupon  and  upon  the  payment 

*  So  in  the  original. 
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to  the  state  treasurer  of  a  tax  of  one-eighth  of  one  per  centum  of  the 
par  value  of  the  capital  stock  of  said  corporation,  such  corporation  shall 
be  deemed  to  be  fully  organized.  A  copy  of  said  certificate,  duly 
certified  by  the  secretary  of  state,  or  by  the  county  clerk  in  -whose  office 
it  is  filed,  shall  be  presumptive  evidence  of  the  due  organization  of  such 
corporation  in  all  courts  and  proceedings.  Upon  the  production  of  the 
certified  copy  of  said  certificate,  and  upon  the  order  of  such  corporation, 
the  bank  or  trust  company  in  which  the  percentage  of  subscriptions  to 
the  capital  stock  shall  have  been  deposited,  shall  pay  over  to  any  such 
corporation  the  amount  of  such  deposit,  and  said  corporation  shall 
repay  to  the  purchaser  or  purchasers  at  the  sale  provided  for  in  section 
seven  of  this  act,  the  expenses  paid  by  him  or  them  to  the  city  pur- 
suant to  the  provisions  of  the  terms  of  sale,  with  interest  to  the  date 
of  such  repayment. 

§  14.  Modification  of  plans  —  Certificate  thereof  and  filing  of 
same. — The  said  board  of  rapid  transit  railroad  commissioners,  if, 
in  their  judgment,  the  public  interest  requires,  may,  at  any  time  after 
the  full  organization  of  any  such  corporation,  by  the  concurrent  vote 
of  six  members,  authorize  such  corporation  to  alter  or  add  to  the  de- 
tailed plans  and  specifications  contained  in  its  articles  of  association, 
provided  the  plans  and  specifications  as  so  modified  do  not  change  the 
route  or  routes  of  said  railway  and  be  not  inconsistent  with  the  general 
plan  of  construction  adopted  undeir  the  provisions  of  section  four  of 
this  act,  and  provided  also  such  modifications  be  first  approved  by  a 
vote  of  two-thirds  of  the  directors  of  said  corporation  present  and  voting 
at  any  special  meeting  duly  called  for  the  purpose,  by  written  notice 
stating  the  nature  of  the  business  to  be  transacted  at  said  meeting. 
When  such  authorization  by  the  board  of  rapid  transit  railroad  com- 
missioners shall  have  been  given,  a  certificate  shall  be  prepared,  and 
acknowledged  by  the  president  and  a  majority  of  the  directors  of  said 
corporation,  stating  the  nature  of  the  modification,  and  that  the  same 
has  been  approved  by  the  board  of  directors  in  the  manner  above  set 
forth,  to  which  certificate  there  shall  be  attached  a  copy  of  so  much  of 
the  original  plans  and  specifications  as  are  to  be  affected  by  the  modi- 
fication, and  also  the  plans  and  specifications  as  modified.  There  shall 
also  be  contained  in  such  certificate  a  declaration  of  the  approval  of 
said  board  of  rapid  transit  railroad  commissioners,  attested  in  the  same 
manner  as  the  certificate  of  full  organization.  The  said  certificate, 
plans  and  specifications  shall  then  be  filed  in  the  office  of  the  secretary 
of  state,  and  a  certified  copy  or  duplicate  thereof  shall  be  filed  in  the 
office  of  the  clerk  in  which  the  articles  of  association  are  filed.  And 
thereupon  said  corporation  shall  be  authorized  to  construct  its  railway 
or  railways  and  appurtenances  in  accordance  with  such  modified  plans 
and  specifications. 

(As  amended  by  L.  1894,  ch.  752,  §  10.) 
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§  15,  Principal  office  and  place  of  taxation  — Exemption. — Every 
corporation  organized  under  this  act  shall  have  its  principal  office  and 
be  taxed  on  its  property  in  the  city  where  its  railway  or  railways  are 
situated.  But  no  taxes  of  any  kind  or  nature  shall  be  levied  or  im- 
posed upon  that  portion  of  any  railway  constructed  under  this  act 
which  is  in  process  of  construction,  and  not  in  actual  operation  for  the 
transportation  of  passengers  or  freight,  but  this  exemption  from  tax- 
ation during  construction  shall  not  apply  to  any  portion  or  portions  of 
said  railway  after  the  date  on  which  said  portion  or  portions  shall  have 
been  opened  to  the  public  for  the  transportation  of  passengers  or  freight. 

(Ag  amended  by  L.  1892,  ch.  556.) 

§  16.  Board  of  directors — Vacancies  and  qnalifications — Exhibition 
of  books. —  The  affairs  of  said  corporation  shall  be  managed  by  a  board 
of  thirteen  directors,  who  shall  be  chosen  annually,  by  a  majority  of  the 
votes  of  the  stockholders  voting  at  such  election,  in  such  manner  as 
may  be  prescribed  in  the  by-laws  of  the  corporation,  and  they  may  and 
shall  continue  to  be  directors  until  others  are  elected  in  their  places. 
In  the  election  of  directors,  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  of  stock  held  by  him.  Vacancies  in  the  board  of 
directors  shall  be  filled  in  such  manner  as  shall  be  prescribed  by  the 
by-laws  of  the  corporation.  No  person  shall  be  a  director  unless  he 
shall  be  a  stockholder  owning  one  hundred  shares  of  stock  absolutely 
in  his  own  right,  and  qualified  to  vote  for  directors  at  the  election  at 
which  he  shall  be  chosen.  At  every  election  of  directors  the  books  and 
papers  of  such  corporation  shall  be  exhibited  to  the  meeting,  provided 
a  majority  of  the  stockholders  present  shall  require  it. 

g  17.  Payment  of  subscriptions  to  stock. — The  directors  shall 
require  the  subscribers  to  the  capital  stock  of  the  company  to  pay  the 
amount  by  them  respectively  subscribed  in  money  at  such  times  and  in 
such  installments  as  they  may  deem  proper,  not  inconsistent  with  the 
by-laws  and  the  articles  of  association. 

§  18.  Personal  liability  of  stockholders  —  Notice  and  commence- 
ment of  action.— Each  stockholder  of  any  corporation  formed  under 
this  act  shall  be  individually  liable  to  the  creditors  of  such  corporation, 
to  an  amount  equal  to  the  amount  unpaid  on  the  stock  held  by  him, 
for  all  the  debts  and  liabilities  of  such  corporation,  until  the  whole 
amount  of  the  capital  stock  so  held  by  him  shall  have  been  paid  to  the 
corporation;  and  all  the  stockholders  of  any  such  corporation  shall  be 
jointly  and  severally  liable  for  the  debts,  due  or  owing  to  any  of  its 
laborers  and  servants,  other  than  contractors,  for  personal  services,  for 
thirty  days'  service  performed  for  such  corporation,  but  shall  not  be 
liable  to  an  action  therefor  before  an  execution  or  executions  shall  be 
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returned  unsatisfied  in  whole  or  in  part  against  the  corporation,  and  the 
amount  due  on  such  execution  or  executions  shall  be  the  amount  recover- 
able, with  costs,  against  such  stockholders;  before  such  laborer  or 
servant  shall  charge  such  stockholder  for  such  thirty  days'  service,  he 
shall  give  him  notice  in  writing  within  twenty  days  after  the  perform- 
ance of  such  service,  that  he  intends  so  to  hold  him  liable,  and  he  shall 
commence  such  action  therefor  within  thirty  days  after  the  return  of 
such  execution  unsatisfied,  as  above  mentioned;  and  every  such  stock- 
holder against  whom  any  such  recovery  by  such  laborer  or  servant  shall 
have  been  had,  shall  have  a  right  to  recover  the  same  of  the  other  stock- 
holders in  said  corporation,  in  ratable  proportion  to  the  amount  of  the 
stock  they  shall  respectively  hold. 

§  19.  Transfer  of  stock. —  The  stock  of  every  corporation  formed 
under  this  act  shall  be  deemed  personal  estate,  and  shall  be  transferable 
in  the  manner  prescribed  by  the  by-laws  of  the  company,  but  no  share 
shall  be  transferable  until  all  previous  calls  thereon  shall  have  been 
fully  paid  in. 

§  20.  Increase  or  reduction  of  capital  —  Statement  to  be  made 
and  filed. — Any  corporation  formed  under  this  act  may  increase  or 
reduce  its  capital  stock  from  time  to  time  upon  obtaining  the  approval 
of  the  board  of  rapid  transit  railroad  commissioners  by  a  concurrent 
vote  of  six  members  thereof.  Such  increase  or  reduction  must  be 
approved  by  a  vote  in  person,  or  by  proxy,  of  two-thirds  in  amount  of 
all  the  stockholders  of  the  corporation,  at  a  meeting  of  such  stock- 
holders called  by  the  directors  of  the  corporation  for  that  purpose,  by 
a  notice  in  writing  to  each  stocldiolder,  to  be  served  on  him  in  the 
manner  provided  for  service  of  the  notice  of  the  subscribers'  meetings 
provided  for  in  section  eleven  of  this  act.  Such  notice  shall  state  the 
time  and  place  of  the  meeting,  and  its  object,  and  the  amount  to  which 
it  is  proposed  to  increase  or  reduce  the  capital  stock.  A  statement  of 
the  increase  or  reduction  shall  be  signed  by  the  president  and  a 
majority  of  the  directors  and  shall  be  filed  in  the  office  of  the  Secretary 
of  State  and  of  the  clerk  of  the  county  in  which  the  original  articles 
of  association  are  filed.  There  must  be  attached  thereto  a  certificate 
of  the  approval  of  said  board  of  rapid  transit  railroad  commissioners 
attested  in  the  same  manner  as  the  certificate  of  full  organization. 
(As  amended  by  L.  18114,  ch.  752,  §  10.) 

§  21.  Liability  of  certain  holders  of  stock.— N'o  person  holding 
stock  in  any  such  corporation,  as  executor,  administrator,  guardian  or 
trustee,  and  no  person  holding  such  stock  as  collateral  security,  shall 
be  personally  subject  to  any  liability  as  a  stockholder  of  such  corpo- 
ration ;  but  the  person  pledging  such  stock  shall  be  considered  as  holding 
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the  same,  and  shall  be  liable  as  a  stockholder  accordingly;  and  the 
estate  and  funds  in  the  hands  of  such  executor,  administrator,  guardian 
or  trustee  shall  be  liable  in  like  manner,  and  to  the  same  extent,  as  the 
testator  or  intestate  or  the  ward  or  person  interested  in  such  trust  fund 
would  have  been  if  he  had  been  living  and  competent  to  act,  and  held 
the  same  stock  in  his  own  name. 

§  22.  liiability  of  corporation  to  employes  of  contractors  — ' 
Notice  to  he  given.— As  often  as  any  contractor  for  the  construction 
of  any  part  of  a  railway,  which  is  in  progress  of  construction  under 
the  provisions  of  this  act,  shall  be  indebted  to  any  laborer  for  thirty 
or  any  less  number  of  days'  labor  performed  in  constructing  said  road, 
such  laborer  may  give  notice  of  such  indebtedness  to  said  corporation 
in  the  manner  herein  provided;  and  said  corporation  shall  thereupon 
become  liable  to  pay  such  laborer  the  amount  so  due  him  for  such 
labor,  and  an  action  may  be  maintained  against  said  corporation  there- 
for. Such  notice  shall  be  given  by  said  laborer  to  said  corporation 
within  twenty  days  after  the  performance  of  the  number  of  days'  labor 
for  which  the  claim  is  made.  Such  notice  shall  be  in  writing,  and 
shall  state  the  amount  and  number  of  days'  labor,  and  the  time  when 
the  same  was  performed  and  the  name  of  the  contractor  from  whom 
due,  and  shall  be  signed  by  such  laborer  or  his  attorney,  and  shall  be 
served  on  an  engineer,  agent  or  superintendent  employed  by  such  corpo- 
ration having  charge  of  the  section  of  the  road  on  which  such  labor  was 
performed  personally,  or  by  leaving  the  same  at  the  office  or  nsual  place 
of  business  of  such  engineer,  agent  or  superintendent  with  some  person 
of  suitable  age.  But  no  action  shall  be  maintained  against  any  corpo- 
ration under  the  provisions  of  this  section,  unless  the  same  be  com- 
menced within  thirty  days  after  notice  is  given  to  such  company  by 
such  laborer  as  above  provided. 

§  23.  Acq^uiring  and  holding  of  real  estate.— [Every  such  corpo- 
ration shall  have  the  right  to  acquire  and  hold  such  real  estate  or  ease- 
ment or  other  interest  therein,  or  rights  appertaining  thereto,  as  may 
be  necessary  to  enable  it  to  construct,  maintain  and  operate  the  said 
railway,  or  railways,  and  such  as  may  be  necessary  for  stations,  depots, 
engine-house,  car-houses,  machine-shops^  and  other  appurtenances 
specified  in  the  articles  of  association ;  and  in  case  any  such  corporation 
can  not  agree  with  the  owner  or  owners  of  such  property  it  shall  have 
the  right  to  acquire  title  to  the  same  in  pursuance  of  the  terms  of  and 
in  the  manner  prescribed  in  title  one  of  chapter  twenty-three  of  the 
Code  of  Civil  Procedure,  known  as  the  condemnation  law. 

46 
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§  24.  Corporate  powers.— Every  corporation  formed  under  this  act 
shall  have  power: 

1.  To  take  and  hold  such  voluntary  grants  of  real  estate  and  other 
property  as  shall  be  made  to  it,  to  aid  in  the  construction,  maintenance 
and  accommodation  of  its  railway  or  railways,  but  the  real  estate  re- 
ceived by  voluntary  grant  shall  be  held  and  used  for  the  purposes  of 
such  grant  only. 

2.  To  purchase,  lease,  hold  and  use  all  such  real  estate  and  other 
property  as  may  be  necessary  for  the  construction  and  maintenance  of 
its  railway  or  railways,  and  the  stations  or  other  accommodations  neces- 
sary to  accomplish  the  objects  of  its  incorporation;  but  nothing  herein 
contained  shall  be  held  as  repealing  or  in  any  way  afEecting  the  act, 
entitled  "An  act  authorizing  the  construction  of  railroads  upon  Indian 
lands,"  passed  May  twelve,  eighteen  hundred  and  thirty-six. 

3.  To  cross,  intersect,  join  and  unite  its  railway  or  railways  with  any 
other  railway  at  any  point  on  its  route  and  upon  the  grounds  of  such 
other  railway  company,  with  the  necessary  turnouts,  sidings  and 
switches  and  other  conveniences  in  furtherance  of  the  objects  of  its 
connections.  And  every  corporation  whose  railway  is  or  shall  be  here- 
after intersected  by  any  new  railway,  shall  unite  with  the  owners  of 
such  new  railway  in  forming  such  intersections  and  connections,  and 
grant  the  facilities  aforesaid;  and  if  the  two  corporations  can  not  agree 
upon  the  amount  of  compensation  to  be  made  therefor,  the  same  shall 
be  ascertained  and  determined  by  commissioners  to  be  appointed  by  the 
court,  in  the  manner  provided  in  this  act  in  respect  to  acquiring  title 
to  real  estate.  And  if  the  two  corporations  cannot  agree  upon  the 
points  and  manner  of  such  crossings  and  connections,  the  board  of  rapid 
transit  railroad  commissioners  shall  determine  the  same  on  the  appli- 
cation of  either  corporation. 

4.  To  take  and  convey  persons  and  property  on  its  railway  or  rail- 
ways by  the  power  or  force  of  steam,  or  by  any  motor  other  than  animal 
power,  and  to  receive  compensation  therefor  not  inconsistent  with  the 
provisions  of  this  act,  and  the  terms  of  sale  under  which  the  said 
corporation  shall  have  acquired  its  rights,  privileges  and  franchises. 

5.  To  enter  upon  and  underneath  the  several  streets,  avenues,  public 
places  and  lands  designated  by  the  said  board  of  rapid  transit  railroad 
commissioners,  and  enter  into  and  upon  the  soil  of  the  same;  to  con- 
struct, maintain,  operate  and  use,  in  accordance  with  the  plan  adopted  by 
said  board,  a  railway  or  railways  upon  the  route  or  routes  and  to  the 
points  decided  upon,  and  to  secure  the  necessary  foundations  and  erect 
the  columns,  piers  and  other  structures  which  may  be  required  to  secure 
safety  and  stability  in  the  construction  and  maintenance  of  the  rail- 
ways constructed  upon  the  plan  adopted  by  the  said  board,  and  which 
may  be  necessary  for  operating  the  same,  except  that  nothing  in  this 
act  shall  authorize  the  construction  of  a  railway  crossing  the  track  of 


Kapid  Transit  Act.  723 

any  steam  railway  in  actual  operation  at  the  grade  thereof,  and  it  shall 
be  lawful  to  make  such  excavations  and  openings  along  the  route  through 
which  such  railway  or  railways  shall  be  constructed  as  shall  be  neces- 
sary from  time  to  time;  in  all  cases  the  surface  of  said  streets  around 
such  foundations,  piers  and  columns  shall  be  restored  to  the  condition 
in  which  they  were  before  such  excavations  were  made,  as  near  as  may 
be,  and  under  the  direction  of  the  proper  local  authorities;  and  in  all 
cases  the  use  of  the  streets,  avenues,  places  and  lands  designated  by  the 
said  board,  and  the  right  of  way  through  the  same,  for  the  purpose  of 
a  railway  or  railways,  as  herein  authorized  and  provided,  shall  be  con- 
sidered, and  is  hereby  declared,  to  be  a  public  use,  consistent  with  the 
uses  for  which  the  roads,  streets,  avenues  and  public  places  are  pub- 
licly held;  but  no  such  corporation  shall  have  the  right  to  acquire  the 
use  or  occupancy  of  public  parks  or  squares  in  such  county,  or  the 
use  or  occupancy  of  any  of  the  streets  or  avenues,  except  such  as  may 
have  been  designated  for  the  route  or  routes  of  such  railway,  and  except 
such  temporary  privileges  as  the  proper  authorities  may  grant  to  such 
corporations  to  facilitate  such  construction. 

6.  From  time  to  time  to  borrow  such  sums  of  money  as  may  be  neces- 
sary for  completing  and  finishing  or  operating  their  railroad,  and  to 
issue  and  dispose  of  their  bonds  for  such  purposes;  but  the  amount  of 
such  bonds  outstanding  at  any  one  time  shall  not  exceed  the  amount 
limited  by  the  articles  of  association. 
(As  amended  by  L.  1892,  ch.  556.) 

§  25.  Employes  to  wear  badges.— Every  conductor,  baggage  mas- 
ter, engineer,  brakeman  or  other  servant  of  any  railroad  corporation  em- 
ployed in  a  passenger  train,  or  at  stations  for  passengers,  shall  wear 
upon  his  hat  or  cap  a  badge,  which  shall  indicate  his  office,  and  the 
initial  letter  of  the  style  of  the  corporation  by  which  he  is  employed. 
No  conductor  or  collector,  without  such  a  badge,  shall  be  entitled  to 
demand  or  receive  from  any  passenger  any  fare  or  ticket,  or  to  exercise 
any  of  the  powers  of  his  office;  and  no  ofiicer  or  servant  without  such 
badge  shall  have  authority  to  meddle  or  interfere  with  any  passenger, 
his  baggage  or  property. 

§    26.    Conveying    United    States    mails  —  Estra  trains  therefor. — 

Any  corporation  or  person  operating  a  railroad  under  any  provision  of 
this  act  or  of  any  act  supplementary  hereto  or  amendatory  hereof  shall, 
when  applied  to  by  the  postmaster-general,  convey  the  mails  of  the 
United  States  on  their  road  or  roads  respectively;  and  in  case  the 
parties  can  not  agree  as  to  the  rate  of  transportation  therefor,  and  as 
to  the  time,  rate  of  speed,  manner  and  conditions  of  carrying  the  same, 
it  shall  be  lawful  for  the  governor  of  this  state  to  appoint  three  com- 
missioners, who,  or  a  majority  of  them,  after  fifteen  days'  notice  in 
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writing  of  the  time  and  place  of  meeting  to  tlie  corporation,  shall  de- 
termine and  fix  the  prices,  terms  and  conditions  aforesaid;  but  such 
price  shall  not  be  less  for  carrying  said  mails  in  the  regular  passenger 
trains  than  the  amount  which  such  corporation  would  receive  as  freight 
on  a  like  weight  of  merchandise  transported  in  their  merchandise  trains, 
and  a  fair  compensation  for  the  post-office  car.  And  in  case  the  post- 
master-general shall  require  the  mail  to  be  carried  at  other  hours,  or 
at  a  higher  speed  than  the  passenger  trains  are  run,  the  corporation 
shall  furnish  an  extra  train  for  the  mail  and  be  allowed  an  extra  com- 
pensation for  the  expenses  and  wear  and  tear  thereof,  and  for  the 
service  to  be  fixed  as  aforesaid. 
(As  amended  by  L.  1895,  ch.  519.) 

§  27.  Ejection,  of  passengers  from  oars.— If  any  passenger  shall 
refuse  to  pay  his  fare,  it  shall  he  lawful  for  the  conductor  of  "the  train 
and  the  servants  of  the  corporation  to  put  him  and  his  baggage  out  of 
the  cars,  using  no  unnecessary  force,  at  any  usual  stopping  place,  on 
stopping  the  train. 

§  28.  Running  of  cars  and  conveyance  of  freight  and  passen- 
gers.— Every  such  corporation  shall  start  and  run  its  cars  for  the  trans- 
portation of  passengers  and  property  at  regular  times,  to  be  fixed  by 
public  notice;  and  shall  furnish  sufficient  accommodations  for  the 
transportation  of  all  such  passengers  and  property  as  shall,  within  a 
reasonable  time  previous  thereto,  be  offered  for  transportation  at  the 
place  of  starting  and  the  junction  of  other  railroads,  and  at  usual 
stopping  places  established  for  receiving  and  discharging  way  pas- 
sengers and  freight  for  that  train;  and  shall  take,  transport  and  dis- 
charge such  passengers  and  property  at,  from  and  to  such  places,  on 
the  due  payment  of  the  freight  or  fare  legally  authorized  therefor;  and 
shall  be  liable  to  the  party  aggrieved  in  an  action  for  damages,  for  any 
neglect  or  refusal  in  the  premises. 

§  29.  Intoxication  of  employes.— If  any  person  shall,  while  in 
charge  of  a  locomotive  engine  running  upon  the  railway  of  any  such 
corporation,  or  while  acting  as  the  conductor  of  a  car  or  train  of  cars 
on  any  such  railroad,  be  intoxicated,  he  shall  be  deemed  guilty  of  a 
misdemeanor. 

§  30.  Willful  injury  to  property.- If  any  person  or  person  shall 
willfully  do,  or  cause  to  be  done,  any  act  or  acts  whatever,  whereby  any 
building,  construction  or  work  of  or  on  any  part  of  any  railroad  either 
constructed  or  operated  under  any  provision  of  this  act  or  of  any  act 
supplementary  hereto  or  amendatory  hereof,  or  under  any  provision 
of  any  contract  made  under  this  act  or  any  act  supplementary  hereto 


Kapid  Transit  Act.  725 

or  amendatory  hereof,  or  any  engine,  machine  or  structure,  or  any 
matter  or  thing  appertaining  to  the  same,  shall  be  stopped,  obstructed, 
impaired,  weakened,  injured  or  destroyed,  the  person  or  persons  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  shall  forfeit  and  pay 
to  the  owner  of  such  building,  construction,  works,  engine,  machine, 
structure,  matter  or  thing  treble  the  amount  of  damages  sustained  in. 
consequence  of  such  offense. 

(As  amended  by  L.  1895,  ch.  519.) 

§  31.  Dissolution  by  legislature.— The  legislature  may,  at  any 
time,  annul  or  dissolve  any  corporation  formed  under  this  act ;  but  such 
dissolution  shall  not  take  away  or  impair  any  remedy  given  against  any 
such  corporation,  its  stockholders  or  officers,  for  any  liability  which 
shall  have  been  previously  incurred. 

§  32.  Po-wer  to  fix  continuous  routes  and  extend  lines  — 
Straightening    and    improving    of    roads  —  Tunnel    railroads.^  The 

said  board  of  rapid  transit  railroad  commissioners  may  also  from  time 
to  time,  as  in  this  section  hereinafter  provided,  with  the  approval  of 
the  board  of  estimate  and  apportionment,  or  other  analogous  local 
authority  of  such  city,  grant  a  right  or  rights,  franchise  or  franchises 
or  enter  into  a  contract  or  contracts,  upon  application  to  said  board  of 
any  railroad  corporation,  now  or  hereafter  incorporated,  for  the  purpose 
of  constructing  and  operating  a  tunnel  railroad  or  railroads  from  an 
adjoining  state  under  the  North  or  Hudson  or  Harlem  river  to  a 
terminus  within  such  city;  or  under  the  North  or  Hudson  river  and 
thence  transversely  across  and  under  the  surface  of  the  borough  of 
Manhattan  and  thence  under  the  East  river  by  the  shortest  practicable 
route;  such  railroad  or  railroads  to  be  connected  with  some  trunk  line 
railroad  or  railroads  whose  terminus  or  termini  are  in  this  or  an  ad- 
joining state,  thereby  forming  a  continuous  line  for  the  carriage  of 
passengers  and  property  between  a  point  or  points  within  such  adjoin- 
ing state  and  a  point  or  points  within  the  said  city,  provided  such 
purpose  is  declared  in  the  certificate  of  incorporation  of  such  corpora- 
tion. A  similar  grant  may  be  made,  or  a  similar  contract  or  contracts 
entered  into,  upon  the  application  of  a  railroad  corijoration,  owning 
or  actually  operating  a  trunk  line  railroad  whose  terminus  or  termini 
are  within  such  city,  or  of  a  railroad  corporation  owning  or  actually 
operating,  or  by  the  certificate  of  the  board  of  rapid  transit  railroad 
commissioners  hereinafter  in  this  section  mentioned  required  to  own  or 
actually  operate,  a  railroad  wholly  or  partly  within  said  city  and  en- 
gaged or  intended,  and  in  said  certificate  so  recited  and  required,  to 
be,  in  interstate  commerce  in  connection  with  a  trunk  line  railroad 
and  which  shall  have,  or  be  required  by  such  certificate  to  have  a  ter- 
minus  or   termini   in  said  city,   for  the  purpose  of  constructing  and 
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operating  a  railroad  or  railroads  from  such  terminus  or  termini  by  the 
shortest  practicable  route  to  and  under  or  over  the  East  river  or  the 
North  or  Hudson  river,  or  the  Harlem  river,  to  any  point  in  this  or 
an  adjoining  state,  or  to  connect  such  terminus  or  termini  with  the 
railroad  or  terminus  of  any  other  such  railroad  or  trunk  line  railroad 
in  this  State  or  to  straighten  or  improve  the  grade  or  alignment  of  any 
such  railroad  or  more  directly  connect  any  points  thereon.  If  and 
■when  in  the  judgment  of  said  board  the  public  interests  so  demand, 
the  said  board  may,  with  like  approval,  by  the  concurrent  vote  of  six  of 
its  members  fix  and  determine  the  route  or  routes  by  which  any  such 
railroad  corporation  making  such  application  may  so  establish  and 
construct  or  so  extend  its  lines  into  or  within  said  city,  and  may 
authorize  any  such  railroad  corporation  to  construct  and  operate  any 
such  railroad  or  connecting  railroad  under  any  lands,  streets,  avenues, 
waters,  rivers,  parkways,  highways  or  public  places  in  the  said  city,  and 
also  in  the  case  of  any  such  railroad  or  connecting  railroad  which  is, 
or  by  the  terms  of  the  said  certificate  of  the  said  board  of  rapid  transit 
railroad  commissioners  is  required  to  be,  operated  or  used  as  a  part 
of  an  interstate  trunk  line,  to  construct  and  operate  the  same  over  and 
across  any  such  lands,  waters,  rivers,  streets,  avenues,  parkways,  high- 
ways or  public  places  in  the  said  city,  but  not  over  and  lengthwise 
of  any  streets,  avenues  or  highways,  with  all  necessary  sidings,  plat- 
forms, stations,  facilities  for  access  to  the  surface  and  other  appur- 
tenances and  with  the  right  to  emerge  to  the  surface  upon  private  lands 
at  the  termini,  and  to  transport  over  the  same  passengers  or  freight  or 
both,  and  to  run  over  the  same  either  passenger  trains  or  freight 
trains  or  mixed  trains.  The  said  board  shall,  with  like  approval,  fix 
and  determine  the  locations  and  plans  of  construction  of  the  railroad  or 
railroads  upon  such  route  or  routes,  the  times  withii/  which  they 
shall  be  respectively  constructed,  the  compensation  to  be  made  there- 
for to  the  city  by  the  railroad  corporation  to  which  the  grant  shall  be 
made,  or  with  which  the  contract  shall  be  entered  into,  and  such  other 
terms,  conditions  and  requirements  as  to  the  said  board  may  uppear 
just  and  proper, —  provided,  however,  that  every  such  grant  shall  be 
made  and  every  such  contract  entered  into  upon  the  condition  that 
the  railroad  corporation  to  which  the  grant  shall  be  made  or  with 
which  the  contract  shall  be  entered  into  shall,  from  the  time  of  the 
commencement  of  the  operation  of  any  such  railroad,  annually  pay  to 
the  said  city  a  sum  or  rental,  and  that  the  amount  of  such  sum  or 
rental  for  a  period  of  not  more  than  twenty-five  years,  beginning  with 
such  operation  of  any  such  railroad,  shall  be  prescribed  by  the  said 
board  in  such  grant  or  contract  and  that  every  such  grant  or  con- 
tract shall  provide  for  the  readjustment  of  the  amount  of  such  sum  or 
rental  at  the  expiration  of  the  period  for  which  the  same  shall  be  so 
prescribed  and  for  readjustment  from  time  to  time  in  the  future  of 
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the  amount  of  such  annual  payment  at  intervals  each  of  not  more  than 
twenty-five  years.  A  certificate  shall  be  prepared  by  the  said  board, 
attested  by  its  seal  and  the  signature  of  its  presiding  officer,  setting 
forth  in  detail  the  action  taken  and  grant  made  or  contract  entered 
into  by  the  said  board  with  respect  to  such  railroad  or  railroads  and 
the  terms,  conditions  and  requirement  aforesaid,  including  provisions 
as  to  the  said  annual  payments  and  the  future  readjustments  thereof. 
A  like  certificate  shall  be  prepared  in  like  manner  upon  every  modifica- 
tion of  the  terms  of  the  grant  or  contract  as  hereinafter  provided. 
Each  such  certificate  shall  prescribe  the  terms  and  conditions  of  the 
readjustments  of  such  annual  payments  and  may  provide  for  the 
determination  of  such  amount  upon  such  readjustments  by  arbitration 
or  by  the  supreme  court.  Such  certificate  shall  be  delivered  to  said 
railroad  corporation  upon  the  receipt  by  said  board  of  a  written  accept- 
ance of  the  terms,  conditions  and  requirements  of  the  grant  or  con- 
tract, duly  executed  by  said  railroad  corporation,  so  as  to  entitle  it  to 
be  recorded.  The  said  certificate  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  a  duly  certified  copy  thereof  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  in  which  the  said  city  is  situated, 
and  thereupon,  and  upon  fulfillment  by  such  railroad  corporation,  so 
far  as  it  relates  to  such  railroad  or  railroads,  of  such  of  the  require- 
ments and  conditions  as  are  necessary  to  be  fulfilled  in  such  cases, 
under  section  eighteen  of  article  three  of  the  constitution  of  this  state, 
and  upon  fulfillment  by  such  railroad  corporation  of  such  other  terms, 
cor^ditions  and  requirements  enumerated  in  said  certificate,  as  the  said 
board  may  require  to  be  fulfilled  as  a  condition  precedent  to  com- 
mencing said  work,  said  railroad  corporation  shall  in  such  cases 
possess  in  addition  to  its  already  existing  franchises  all  the  powers 
conferred  by  this  act  upon  corporations  specially  formed  thereunder, 
with  respect  to  its  railways  authorized  to  be  constructed  as  aforesaid, 
and  when  any  route  or  routes,  rights  or  franchises,  shall  be  so  fixed 
and  determined,  and  a  certificate  as  aforesaid  shall  have  been  duly  filed, 
such  railroad  corporation  may  construct  the  same  with  all '  the  rights, 
and  with  like  effect  as  though  the  same  had  been  a  part  of  the  original 
route  of  its  railroad  then  in  actual  operation  or  as  may  be  provided  in 
said  certificate  but  in  every  case  subject  to  all  the  provisions  and  con- 
ditions of  the  said  certificate.  Every  certificate  prepared  by  the  board 
of  rapid  transit  railroad  commissioners  as  aforesaid  when  delivered  to 
and  accepted  by  such  railroad  corporation,  shall  be  deemed  to  consti- 
tute a  contract  between  the  said  city  and  said  railroad  corporation, 
according  to  the  terms  of  the  said  certificate;  and  such  contract  shall 
be  enforceable  by  the  said  board  acting  in  the  name  of  and  in  behalf 
of  the  said  city  or  by  the  said  corporation  according  to  the  terms 
thereof,  but  subject  to  the  provisions  of  this  act.  The  terms  of  such 
contract  may  from  time  to  time,  with  like  approval  and  with  the  con- 
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sent  of  such  corporation,  be  modified  by  the  board  of  rapid  transit 
railroad  commissioners  by  the  vote  of  six  of  its  members.  But  the  con- 
struction and  operation  of  such  railroad  or  railroads  are  hereby  author- 
ized only  upon  the  condition  that  the  consent  of  the  owners  of  one-half 
in  value  of  the  property  bounded  on,  and  the  consent  also  of  the  local 
authorities  having  the  control  of  that  portion  of  a  street  or  highway 
upon,  above  or  under  which  it  is  proposed  to  construct  or  operate  the 
same,  be  first  obtained,  provided  that  such  local  authorities  shall,  upon 
the  presentation  to  them  of  any  such  grant  or  contract,  without  requir- 
ing the  execution  of  any  other  agreements  than  those  herein  provided 
for,  either  approve  or  disapprove  the  same;  and  every  such  approval, 
shall  be  and  be  deemed  to  be,  free  of  all  limitations  except  those  con- 
tained in  this  act  or  the  constitution  of  the  state.  In  case  the  consent 
of  such  property  owners  cannot  be  obtained,  the  appellate  division  of 
the  supreme  court  in  the  department  in  which  such  railroad  or  rail- 
roads are  proposed  to  be  constructed,  may,  upon  application,  in  the 
same  manner  and  on  the  same  notice  specified  in  section  five  of  this 
act,  appoint  three  commissioners,  who  shall  determine  after  a  hearing 
of  all  parties  interested,  whether  the  same  ought  to  be  constructed  or 
operated,  and  their  determination,  confirmed  by  the  court,  may  be  taken 
in  lieu  of  the  consent  of  such  property  owners.  Nothing  in  this  act 
contained  shall  be  construed  as  interfering  in  any  way  with  the  juris- 
diction, powers  and  duties  of  the  board  of  railroad  commissioners  of 
the  state  of  New  York,  nor  shall  any  grant  or  contract  be  made  here- 
under affecting  in  any  way  the  liabilities  and  obligations  of  the  grantee 
or  contracting  railroad  corporation  with  reference  to  taxation  for  state 
or  local  purposes.  The  state  of  New  York  shall  not  be  liable  for 
injuries  to  persons  or  property  in  connection  with  any  railroad  or  other 
construction  which  may  be  authorized  under  the  provisions  of  this 
act,  nor  shall  the  state  of  New  York  be  liable  for  any  damages  in  any 
event  for  any  act  or  omission  of  the  board  of  rapid  transit  railroad 
commissioners. 

(As  amended  by  L.  1895,  ch.  519;  L.  1902,  ch.  584;  L.  1906,  ch.  472; 
L.  1906,  ell.  600.) 

§  32-a.  Foirer  as  to  connections  —  Additional  tracks  and  facili- 
ties —  Flans  of  construction  —  Compensation  —  Certificates  —  Con- 
sents.—  The  said  board  of  rapid  transit  railroad  commissioners  may 
also  from  time  to  time,  with  the  approval  of  the  board  of  estimate  and 
apportionment,  upon  application  of  any  person,  firm  or  corporation 
owning,  leasing,  constructing,  or  actually  operating  a  railroad  wholly 
or  in  part  within  the  limits  of  the  city  in  which  the  said  board  has 
power  to  act,  if  in  the  judgment  of  said  board  the  public  interests  so 
demand,  by  the  concurrent  vote  of  six  of  the  members  of  said  board, 
fix  and  determine  the  route  or  routes  by  which  any  such  person,  firm 
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or  corporation  may  connect  with  other  railways,  or  the  stations  thereof, 
or  with  ferries,  or  may  extend  his  or  its  lines  within  said  city,  and  may 
with  like  approval  authorize  any  such  person,  firm  or  corporation  to 
lay  an  additional  track  or  tracks  on,  above,  under  or  contiguous  to  a 
portion  of  the  whole  of  .the  route  or  routes  of  his  or  its  railway  or 
railways  within  said  city  and  to  acquire  terminal  or  other  facilities 
necessary  for  the  accommodation  of  the  travelling  public  on  any  street 
or  place  except  the  place  known  as  Battery  park  on  which  said  railway 
shall  be  located;  and  may  also  with  like  approval  authorize  any  such 
person,  firm  or  corporation  to  lay  his  or  its  tracks  and  operate  his  or 
its  railway  to  any  terminal  or  terminals  within  the  said  city,  and  to 
transport  over  the  same  passengers  or  freight  or  both,  and  to  run  over 
the  same  either  passenger  trains  or  freight  trains  or  mixed  trains;  and 
the  said  board  shall  with  like  approval  iix  and  determine  the  locations 
and  plans  of  construction  of  the  railways  upon  such  route  or  routes 
and  of  such  track  and  facilities,  the  times  within  which  they  shall  be 
respectively  constructed,  the  compensation  to  be  made  therefor  to  the 
city  by  said  person,  firm  or  corporation,  and  such  other  terms,  condi- 
tions and  requirements  as  to  the  said  boards  may  appear  just  and 
proper,  provided,  however,  that  every  such  determination,  authoriza- 
tion and  license  shall  be  made  upon  the  condition  that  such  person, 
firm  or  corporation  shall  from  the  time  of  the  commencement  of  the 
operation  of  any  such  railway  or  track  or  tracks  under  such  determina- 
tion, authorization  or  license,  annually  pay  to  the  said  city  a  sum  or 
rental,  and  that  the  amount  of  such  sum  or  rental  for  a  period  of  not 
more  than  twenty-five  years,  beginning  with  such  operation  of  any  such 
railway,  track  or  tracks,  shall  be  prescribed  by  the  said  board  in  such 
determination,  authorization  and  license,  and  that  every  such  deter- 
mination, authorization  and  license  shall  provide  for  the  readjustment 
of  the  amount  of  such  sum  or  rental  at  the  expiration  of  the  period 
for  which  the  same  shall  be  so  prescribed  and  for  readjustment  from 
time  to  time  in  the  future,  to  the  end  of  the  period  of  renewal,  if  any, 
cf  the  amount  of  such  annual  payment  at  intervals  each  of  not  more 
than  ten  years.  No  such  determination,  authorization  or  license  shall 
be  made  for  a  longer  period  than  twenty-five  years  but  may  provide 
for  renewal  or  renewals  thereof  not  to  exceed  twenty  years  in  the  aggre- 
gate. A  certificate  shall  be  prepared  by  the  said  board,  attested  by 
its  seal  and  the  signature  of  its  presiding  officer,  setting  forth  in  detail 
the  action  taken  by  the  said  board  with  respect  to  such  connecting  or 
extended  route  or  routes  and  such  tracks  and  facilities,  and  the  terms, 
conditions  and  requirements  aforesaid,  including  provisions  as  to  the 
said  annual  payments  and  the  future  readjustments  thereof.  A  like 
certificate  shall  be  prepared  in  like  manner  upon  every  modification 
or  renewal  of  the  terms  of  the  contract  as  hereinafter  provided.  Every 
such  certificate  shall  prescribe  the  terms  and  conditions  of  the  read- 
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justments  of  such  annual  payments  and  may  provide  for  the  deter- 
mination of  such  amount  upon  such  readjustments  by  arbitration  or 
by  the  supreme  court.  Such  certificate  shall  be  delivered  to  said  per- 
son, firm  or  corporation  upon  the  receipt  by  said  board  of  a  written 
acceptance  of  said  terms,  conditions  and  requirements,  duly  executed 
by  said  person,  firm  or  corporation,  so  as  to  entitle  it  to  be  recorded. 
The  said  certificates  shall  be  filed  in  the  office  of  the  secretary  of  state, 
and  a  duly  certified  copy  thereof  shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  said  city  is  situated,  and  thereupon,  and 
upon  fulfillment  by  such  person,  firm  or  corporation,  so  far  as  it  relates 
to  such  connections,  additional  track  or  tracks,  or  facilities,  of  such  of 
the  requirements  and  conditions  as  are  necessary  to  be  fulfilled  in  such 
cases,  under  section  eighteen  of  article  three  of  the  constitution  of  this 
state,  and  upon  fulfillment  by  such  person,  firm  or  corporation  of  such 
other  terms,  conditions  and  requirements  enumerated  in  said  certifi- 
cate, as  the  said  board  may  require  to  be  fulfilled  as  a  condition  prece- 
dent to  commencing  said  work,  said  person,  firm  or  corporation  shall 
in  such  cases  possess  in  addition  to  existing  franchises  all  the  powers 
conferred  by  this  act  upon  corporations  specially  formed  thereunder, 
with  respect  to  his  or  its  railways  authorized  to  be  constructed  as  afore- 
said, and  when  any  route  or  routes,  additional  track  or  tracks,  or  ter- 
minal or  other  facilities,  shall  be  so  fixed  and  determined,  and  a  cer- 
tificate as  aforesaid  shall  have  been  duly  filed,  such  person,  firm  or 
corporation  may  construct  the  same  with  all  the  rights,  and  with  like 
effect  as  though  the  same  had  been  a  part  of  the  original  route  of  his 
or  its  railway  then  in  actual  operation  or  in  process  of  construction, 
except  that  no  franchise,  right  or  authority  shall  be  granted  under  this 
section  to  extend  any  railway,  make  any  connections,  lay  any  additional 
track  or  tracks  or  acquire  any  terminal  or  other  facilities  for  a  longer 
period  than  the  original  grant,  franchise  or  contract  of  the  railway 
to  which  such  extension,  connection,  additional  track  or  tracks,  or 
terminal  or  other  facilities  are  added.  The  certificate  or  certificates 
prepared  by  the  board  of  rapid  transit  railroad  commissioners  as  afore- 
said when  delivered  to  and  accepted  by  such  person,  firm  or  corpora- 
tion, shall  be  deemed  to  constitute  a  contract  between  the  said 
city  and  said  person,  firm  or  corporation  according  to  the  terms  of  the 
said  certificate ;  and  such  contract  shall  be  enforceable  by  the  said  board 
acting  in  the  name  of  and  in  behalf  of  the  said  city  or  by  the  said 
person,  firm  or  corporation  according  to  the  terms  thereof,  but  subject 
to  the  provisions  of  this  act.  The  terms  of  such  contract  may  from 
time  to  time,  with  the  consent  of  such  person,  firm  or  corporation  be 
modified  by  the  board  of  rapid  transit  railroad  commissioners  by  the 
vote  of  six  of  its  members.  But  the  construction  and  operation  of 
such  connections,  extensions,  additional  track  or  tracks,  or  facilities, 
are  hereby  authorized  only  upon  the  condition  that  the  consent  of  the 
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owners  of  one-half  in  value  of  the  property  bounded  on,  and  the  con- 
sent also  of  the  local  authorities  having  the  control  of  that  portion  of 
a  street  or  highway  upon,  above  or  under  which  it  is  proposed  to  con- 
struct or  operate  the  same,  be  first  obtained,  or  in  case  tho  consent  of 
such  property  owners  cannot  be  obtained,  the  appellate  division  of  the 
supreme  court  in  the  district  in  which  they  are  proposed  to  be  con- 
structed, may,  upon  application,  in  the  same  manner,  and  on  the  same 
notice  specified  in  section  five  of  this  act,  appoint  three  commissioners, 
who  shall  determine  after  a  hearing  of  all  the  parties  interested,  whether 
the  same  ought  to  be  constructed  or  operated,  and  their  determination, 
confirmed  by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners.  Every  such  certificate  granting  any  franchise,  right 
or  authority  as  aforesaid  shall  provide  that  upon  the  termination  thereof 
all  the  rights  of  property  of  the  grantee  in  the  streets,  avenues,  park- 
ways, highways  and  public  places  shall  cease  and  terminate  without 
compensation  and  shall  further  provide  that  upon  such  termination 
of  such  franchise,  right  or  authority  the  plant  and  structure  together 
with  the  appurtenances  thereto,  of  tne  grantee  constructed  pursuant 
to  such  certificate,  except  rolling  stock  and  other  movable  equipment, 
shall  become  the  property  of  the  city  without  further  or  other  com- 
pensation to  the  grantee;  but  such  certificate  may  provide  that  upon 
such  termination  there  shall  be  a  fair  valuation  of  the  rolling  stock 
and  other  movable  equipment  which  shall  be  and  become  the  property 
of  the  city  on  the  termination  of  the  grant  on  paying  the  grantee  such 
valuation.  The  provisions  of  this  section  shall  apply  to  any  railroad 
or  railroads  constructed,  constructing  or  contracted  for  under  the  pro- 
visions of  section  thirty-four  of  this  act,  and  to  any  person,  firm  or 
corporation  constructing  or  operating  such  railroad  or  railroads. 
(Added  by  L.  1906,  ch.  472.) 

§  33.  Removal  of  tracks  of  railivays  by  contractor  constrncting 
railipay  authorized  —  Bestoraticn  —  Damages  —  Tramirays.— '  'Wher- 
ever or  whenever  the  route  selected  by  the  said  board  of  rapid  transit 
railroad  commissioners  for  the  construction  of  such  railway  shall  inter- 
sect, cross  or  coincide  with  any  railway  track  or  tracks  occupying  the 
surface  of  any  street  or  avenues,  or  the  construction  or  operation  of 
said  railway  shall  interfere  with  any  pipes,  sewers,  subways,  or  under- 
ground conduits  or  ways,  any  corporation  organized  under  this  act,  or 
any  contractor  or  person  constructing  any  railway  or  part  of  a  railway 
under  any  contract  made  with  the  board  of  rapid  transit  railroad  com- 
missioners, is  hereby  authorized,  for  the  purpose  of  constructing  the 
said  work  to  remove  the  track  or  tracks  of  any  such  surface  railway 
or  railways,  or  any  such  pipes,  sewers,  subways,  or  underground  con- 
duits or  ways,  but  the  same  shall  be  done  in  such  manner  as  to  inter- 
fere as  little  as  possible  with  the  practical  operation   or  workings   of 
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such  surface  railway  or  railways,  or  the  works  or  business  of  the  owners 
of  any  such  pipes,  sewers,  subways,  or  underground  conduits  or  ways, 
and  upon  the  construction  of  such  railways  built  under  and  in  con- 
formity with  the  provisions  of  this  act,  where  such  removals  or  changes 
have  been  made,  said  track  or  tracks,  pipes,  sewers,  subways  or  under- 
ground conduits  or  ways  shall  be  restored  as  nearly  as  may  be  to  the 
condition  in  which  they  were  previous  to  the  construction  of  any  such 
railway  built  under  the  provisions  of  this  act,  and  any  damages  which 
such  company  or  companies  or  owners  may  sustain  shall  be  ascertained 
by  a  commission  to  be  appointed  the  same  as  in  the  case  where  lands  are 
taken  for  the  purpose  of  a  railway  route  or  routes  as  hereinbefore  pro- 
vided in  this  act.  For  the  purpose  of  the  construction  or  operation 
of  any  railway  under  the  provisions  of  this  act,  the  board  of  rapid 
transit  railroad  commissioners  may  remove  or  cause  to  be  removed, 
any  pipes,  sewers,  subways  or  underground  conduits  or  ways  under- 
neath any  street,  highway,  park,  or  public  place;  provided,  however, 
that  the  same  shall  be  replaced  as  soon  as  practicable,  either  in  the 
same  position  as  before*  or  in  a  secure  and  convenient  position  under- 
neath such  street,  highway  or  public  place,  or  underneath  such  other 
street,  highway  or  public  place  as  may  be  approved  by  the  head  of  the 
department  of  public  works  of  the  city.  Provided,  however,  that 
nothing  in  this  section  contained  shall  authorize  the  permanent  re- 
moval from  any  street,  highway,  park  or  public  place  of  any  subways 
or  conduits  for  the  reception  of  electrical  conductors  which  shall  have 
been  placed  in  such  street,  highway  or  public  place  prior  to  the  con- 
struction of  the  rapid  transit  railroad,  without  the  consent  of  the 
owner  and  lessee  of  such  subway  or  conduit.  All  such  removals  and 
restorations  shall  be  made  at  the  proper  cost  and  charge  of  such  cor- 
poration, contractor  or  person  as  may  have  made  such  removals,  but 
subject  to  the  provisions  of  its,  his,  or  their  contract,  if  any,  with  the 
board  of  rapid  transit  railway  commissioners.  Nothing  contained  in 
this  act  shall  authorize  any  corporation  formed  thereunder  to  use  the 
tracks  of  any  horse  railway.  For  the  purpose  of  facilitating  construc- 
tion, and  to  diminish  the  period  of  occupancy  of  any  street  for  the 
transportation  of  material,  any  contractor  acting  under  a  contract  made 
in  pursuance  of  this  act,  or  of  any  act  supplementary  hereto  or  amenda- 
tory hereof,  may,  with  the  approval  of  the  board  of  rapid  transit  rail- 
road commissioners,  lay  upon  or  over  the  surface  of  any  street,  tem- 
porary tramways,  to  be  used  only  for  the  removal  of  excavated  mate- 
rials or  the  transportation  of  material  for  use  in  the  construction;  pro- 
vided, however,  that  any  such  tramway  shall  be  forthwith  removed  upon 
the  direction  of  the  board  of  rapid  transit  railroad  commissioners;  and 
provided,  further,  that  this  provision  shall  not  be  construed  to  authorize 
the  construction  or  operation  of  any  street  railroad  or  to  grant  to  any 
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corporation,   association  or  individual  the  right  to  lay  down  railroad 
tracks. 

(As  amended  by  L.  1895,  ch.  519,  L.  1896,  ch.  729,  and  L.  1904,  ch.  564.) 

§  34.  Construction,  of  rail-nray  by  city  —  Poirers  of  board  in 
cities  formed  by  consolidation  —  Construction  contracts. —  In  case 
the  people  shall  determine  by  vote,  as  provided  in  sections  twelve  and 
thirteen  of  chapter  seven  hundred  and  fifty-two  of  the  laws  of  eighteen 
hundred  and  ninety-four,  that  any  such  railway  or  railways  shall  be 
constructed  for  and  at  th6  expense  of  such  city,  then  and  in  that  event 
it  shall  be  the  duty  of  said  board  to  consider  the  routes,  plans  and 
specifications,  if  any,  previously  laid  out  and  adopted  by  them  or  their 
predecessors,  and  for  which  the  consents  have  been  obtained  referred 
to  in  section  five  of  this  act ;  and  either  to  proceed  with  the  construction 
of  such  railway  or  railways,  and  provide  for  the  oi)eration  of  the  same, 
as  hereinafter  provided,  or  to  change  and  modify  the  said  routes,  plans 
or  specifications  in  such  particulars  as  to  said  board  may  seem  to  be 
desirable,  or  from  time  to  time  and  with  or  without  reference  to  former 
routes  or  plans  to  adopt  other  or  different  or  additional  routes,  plans 
and  specifications  for  such  railway  or  railways,  provided  always,  that 
in  all  cases  in  which  any  such  change  or  modification  shall  be  of  such 
character  as  to  require  the  consents  thereto  referred  to  in  section  five 
of  this  act;  and  in  all  cases  where  other  or  different  routes  or  general 
plans  may  have  been  so  adopted  the  said  board  shall  proceed  to  secure 
the  consents  required  to  be  obtained  by  section  five  of  this  act  as  herein 
set  forth.  If  any  city  has  been  or  shall  have  been  formed  by  the  union 
or  consolidation  of  one  or  more  cities  and  other  territory,  and  if  in 
or  for  one  of  such  cities  so  consolidated  or  united  there  shall  have  been 
a  board  of  rapid  transit  commissioners  as  provided  in  this  act  the 
board  of  rapid  transit  railroad  commissioners  for  the  said  city  formed 
by  such  union  or  consolidation  shall  have  for  and  within  such  city  so 
formed  all  the  powers,  and  be  subject  to  all  the  duties  and  responsibili- 
ties, which  at  the  time  of  such  union  or  consolidation  belonged  to  the 
board  of  rapid  transit  railroad  commissioners  of  the  former  city  so  as 
aforesaid  possessing  such  board  for  or  in  or  with  respect  to  such  former 
city.  If  in  such  former  city  the  vote  of  the  qualified  electors  thereof 
shall  have  been  for  municipal  construction  of  rapid  transit  road  as 
prescribed  in  sections  twelve  and  thirteen  of  chapter  seven  hundred 
and  fifty-two  of  the  laws  of  eighteen  hundred  and  ninety-four,  then 
the  system  of  municipal  construction  of  rapid  transit  railways  provided 
for  in  this  act  and  all  of  the  provisions  with  respect  thereto  in,  this 
act  contained  shall  be  applicable  to,  and  in  full  force  within,  all  the 
districts  or  boroughs  and  throughout  the  entire  area  of  the  said  city 
formed  by  such  union  or  consolidation.  The  board  of  rapid  transit 
railroad  commissioners  for  any  city  shall,  prior  to  the  time  of  the  final 
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grant  of  any  franchise  under  the  provisions  of  this  act  or  the  making 
of  a  contract  for  construction  of  any  railroad  under  the  provisions  of 
this  act  have  power  to  rescind  and  revoke  any  resolution  or  resolutions 
of  such  board  adopting  any  routes  or  general  plan  for  a  rapid  transit 
railroad  adopted  by  such  board  and,  in  the  discretion  of  such  board, 
in  lieu  thereof  to  adopt  new  routes  and  general  plan.  Every  such  re- 
scindment  or  revocation  which  shall  have  been  heretofore  made  shall 
be  deemed  to  have  been  lawful  and  authorized  by  this  act  as  the  same 
was  prior  to  the  present  amendment  hereof.  As  soon  as  such  consents, 
where  necessary,  shall  have  been  obtained  for  any  rapid  transit  rail- 
road or  railroads,  and  the  detailed  plans  and  specifications  have  been 
prepared  as  provided  in  section  six  of  this  act,  the  said  board,  for  and 
in  behalf  of  said  city,  shall  enter  into  a  contract  with  any  person,  firm 
or  corporation,  which  in  the  opinion  of  said  board  shall  be  best  quali- 
fied to  fulfill  and  carry  out  said  contract,  for  the  construction  of  sUch 
road  or  roads,  including  such  galleries,  ways,  subways  and  tunnels  for 
subsurface  structures,  as  said  board  may  include  in  the  plans  for  such 
road  or  roads  under  the  authority  of  section  six  of  this  act;  upon  the 
routes  and  in  accordance  .with  the  plans  and  specifications  so  adopted, 
for  such  sum  or  sums  of  money,  to  be  raised  and  paid  out  of  the  treas- 
ury of  said  city,  as  hereinafter  provided,  and  on  such  terms  and  con- 
ditions, not  inconsistent  with  the  aforesaid  plans  and  specifications,  as 
said  board  shall  determine  to  be  best  for  the  public  interests.  The  sum 
or  sums  of  money  to  be  paid  for  the  construction  of  such  road  or  roads 
shall  be  separately  stated  in  the  contract  from  the  sum  or  sums  to  be 
paid  for  any  galleries,  wayg,  subways  or  tunnels  for  subsurface  struc- 
tures, the  construction  of  which  is  provided  for  in  such  contract.  And 
said  board  may  in  any  case  contract  for  the  construction  of  the  whole 
road,  or  all  the  roads  provided  for  by  the  aforesaid  plans  in  a  single 
contract,  or  may  by  separate  contracts,  executed  from  time  to  time, 
or  at  the  same  time,  with  one  or  more  such  persons,  firms  or  corpora- 
tions, provide  for  the  construction  of  parts  of  said  road  or  roads  or  for 
the  construction  at  first  of  two  or  more  tracks  over  a  part  or  parts  of 
such  road  or  roads  and  afterwards  of  one  or  more  additional  tracks 
over  a  part  or  parts  of  such  road  or  roads  as  the  necessities  of  said  city 
and  the  increase  of  its  population  or  the  advantageous  and  economical 
performance  of  the  work  may  in  the  judgment  of  said  board  require. 
The  board  may  also,  in  a  contract  for  a  part  of  any  such  rapid  transit 
railroad,  insert  a  provision  that,  at  a  future  time,  upon  the  requirement 
of  the  board,  the  contractor  shall  construct  the  remainder  or  any  part 
of  the  remainder  of  said  road,  as  the  growth  of  population  or  the 
interests  of  the  city  may,  in  the  judgment  of  the  board,  require,  and 
may,  in  such  contract,  insert  a  provision  of  a  method  for  fixing  and 
ascertaining  at  such  future  time  the  amount  to  be  paid  to  the  con- 
tractor for  such  additional  construction,  and  to  the  end  of  such  ascer- 
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taininent,  may  provide  for  arbitration  or  for  determination  by  court 
of  the  amount  of  such  compensation,  or  of  any  other  details  of  con- 
struction which  shall  not  be  prescribed  in  the  contract,  but  which  shall 
be  deemed  necessary  or  convenient  by  said  board.  Any  such  contract 
may  provide,  if  the  public  interest  shall,  in  the  opinion  of  the  board, 
justify  the  provision,  that  the  construction  of  any  section  or  portion 
of  the  railroad  included  in  such  contract  may,  with  the  consent  of  the 
board,  be  suspended  during  the  term  of  operation  of  the  railroad  as 
hereinafter  mentioned,  or  any  part  of  such  term;  provided  that  during 
such  term  or  part  of  term  there  shall  be  available  for  use,  in  lieu  of 
such  portion  of  the  road,  a  railroad  or  a  portion  or  section  thereof, 
which  shall,  with  the  railroad  or  portion  of  railroad  constructed  under 
such  contract  form  a  continuous  and  convenient  route.  Any  such 
contract  may  be  made  for  the  construction  of  said  road  in  sections,  or 
for  the  construction  of  any  section  or  sections  thereof;  and,  except  as 
herein  otherwise  provided,  every  such  contract  shall  specify  when  the 
construction  of  the  railroad  or  the  section  or  sections  thereof  included 
therein  shall  be  commenced  in  each  case,  and,  in  each  case,  the  date 
of  completion.  The  said  board  may  by  any  such  contract  determine 
when  and  how  the  work  of  construction  of  the  rapid  transit  railroad 
or  railroads  included  therein  shall  proceed.  The  said  board  of  rapid 
transit  railroad  commissioners  may  also  provide  for  the  equipment  at 
public  expense  of  such  railroad  or  railroads  in  connection  with  the 
construction  thereof,  and  may  include  in  any  contract  for  construction 
authorized  by  this  act  provision  for  the  equipment,  or  any  part  thereof, 
of  such  railroad  or  railroads,  but  may  make  a  separate  contract  or  con- 
tracts for  the  whole  or  any  part  of  such  equipment  with  the  construct- 
ing contractor  or  contractors  or  any  other  responsible  persons,  firms 
or  corporations. 

(Added  by  L.  1894,  ch.  752.  Amended  by  L.  1895,  ch.  519;  L.  1896,  ch. 
729;  L.  1900,  ch.  616;  L.  1902,  ch.  544;  L.  1905,  ch.  599;  L.  1906,  ch.  472.) 

§  34-a.  Contracts  for  equipment,  maintenance  and  operation 
.—  Rates  of  fare  —  Rental  —  liien  of  city  —  Default  in  payment 
—  Liability  of  bondsmen  —  Poiver  of  corporations. —  The  board 
of  rapid  transit  railroad  commissioners  shall,  subject  to  the  approval 
of  the  board  of  estimate  and  apportionment,  or  other  analogous  local 
authority  of  such  city,  have  full  power  and  authority  to  provide  for  the 
maintenance,  supervision,  care  and  operation  of  the  railroad  or  rail- 
roads, including  the  aforesaid  galleries,  ways,  subways  and  tunnels  for 
subsurface  structures  and  all  other  appurtenances,  constructed  or  to  be 
constructed  for  and  at  the  expense  of  such  city  pursuant  to  the  pro- 
visions of  this  chapter,  and  may,  with  like  approval,  enter  into  a  con- 
tract with  any  person,  firm  or  corporation,  who  or  which  in  the  opinion 
of  said  board  of  rapid  transit  railroad  commissioners  shall  be  best  quali- 
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fled  to  fulfill  and  carry  out  said  contract,  for  the  equipment,  or  any 
part  thereof  not  provided  for  pursuant  to  the  next  preceding  section 
of  this  act,  of  such  road  or  roads,  at  his  or  its  own  cost  and  expense, 
and  for  the  maintenance  and  operation  of  such  road  or  roads  for  a 
term  of  years  to  be  specified  in  said  contract  and  not  to  exceed  twenty 
years.  Every  such  contract  shall  contain  such  terms  and  conditions 
as  to  the  rates  or  fare  to  be  charged  and  the  character  of  services  to  be 
furnished  and  otherwise  as  said  board  of  rapid  transit  railroad  com- 
missioners shall  deem  to  be  best  suited  to  the  public  interests,  and 
subject  to  such  public  supervision  and  to  such  conditions,  regulations 
and  requirements  as  may  be  determined  upon  by  said  board,  with  like 
approval;  provided,  that  in  case  different  parts  of  a  road  shall  be  con- 
structed at  different  times  or  at  intervals  of  time,  or  If  the  contract 
shall  provide  for  the  use  by  the  contractor  of  an  existing  railroad  as 
part  of  a  continuous  route  as  aforesaid,  then  and  in  any  such  case  the 
board  of  rapid  transit  railroad  commissioners  may,  in  its  discretion, 
prescribe  periods  for  the  operation  of  the  different  parts  of  said  road 
so  that  at  one  period  of  time  in  the  future  the  board  may  be  enabled 
to  make  a  single  operating  contract  or  lease  of  the  entire  road.  Every 
such  contract  shall  further  provide  that  the  person,  firm  or  corporation 
so  contracting  to  equip,  maintain  and  operate  said  road  shall  annually 
pay  into  the  treasury  of  said  city,  as  rental  for  the  use  of  said  road, 
a  sum  which  shall  not,  except  as  hereinafter  provided,  be  less  than  the 
annual  interest  upon  the  bonds  to  be  issued  by  said  city  for  the  con- 
struction and  equipment  of  said  road  as  hereinafter  provided  for,  and 
in  addition  to  said  interest,  a  further  sum  which  shall  be  equal  to  a 
percentage  of  not  less  than  one  per  centum  upon  the  whole  amount 
of  said  bonds;  provided,  that  in  estimating  such  annual  interest  and 
additional  percentage  there  shall  be  deducted  from  the  amount  of  said 
bonds  the  amount  thereof  issued  to  pay  for  rights,  terms,  easements, 
privileges  or  property  other  than  lands  acquired  in  fee,  and  also  the 
amount  thereof  issued  to  pay  for  the  construction  of  galleries,  ways, 
subways  and  tunnels  for  subsurface  structures.  And  provided,  further, 
that  the  said  contract  may,  in  the  discretion  of  the  said  board,  provide 
that  the  payment  of  the  said  further  sum  of  not  less  than  one  per 
centum  upon  the  amount  of  said  bonds  as  aforesaid,  shall  begin  at  a 
date  not  more  than  five  years  after  the  date  at  which  the  payment  of 
rental  shall  begin,  and  that  the  said  annual  rate,  instead  of  one  per 
centum,  may  be  a  rate  not  less  than  one-half  per  centum  for  a  further 
period  not  exceeding  five  years;  but  in  case  the  contractor  shall,  during 
any  year  in  which  the  said  payment  of  one  per  centum  shall  be  sus- 
pended or  reduced  as  aforesaid,  earn  a  greater  profit  upon  his,  its  or 
their  net  capital  invested  in  the  enterprise  than  five  per  centum,  then 
the  surplus  of  his,  its  or  their  earnings  for  such  year  up  to  the  extent 
of  at  least  one  per  centum  shall  be  paid  as  rental  as  aforesaid.     Such 
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rental  and  the  term  for  the  operation  of  the  railroad  included  in  any 
such  contract  shall  begin,  as  to  said  road,  or  any  section  thereof,  when 
the  same  shall  be  declared  by  the  board  of  rapid  transit  railroad  com- 
missioners to  be  completed  and  ready  for  operation.  For  the  purpose 
of  estimating  such  one  per  centum  per  annum  upon  the  ascertainment 
of  the  amount  of  such  rental,  there  shall  be  included  such  portion  of 
the  said  bonds  as  shall  have  been  issued  to  pay  interest  on  bonds  there- 
tofore issued  under  the  provisions  of  this  act,  except  bonds  issued  to 
pay  for  rights,  terms,  easements,  privileges  or  property  other  than  lands 
acquired  in  fee.  The  aforesaid  annual  rental  shall  be  paid  at  such 
times  during  each  year  as  said  board  shall  require,  and  shall  be  applied 
first  to  the  payment  of  the  interest  on  said  bonds,  as  the  same  shall 
accrue  and  fall  due,  and  the  remainder  of  said  rental  not  required  for 
the  payment  of  said  interest  shall  be  paid  into  the  sinking  fund,  for 
the  payment  of  the  city  debt,  if  there  shall  be  such  sinking  fund  in 
said  city,  or,  if  there  be  none  such,  then  said  balance  of  said  rental 
shall  be  securely  invested,  and  with  the  annual  accretions  of  interest 
thereon,  shall  constitute  a  sinking  fund  for  the  payment  and  redemp- 
tion at  maturity  of  the  bonds  issued,  as  hereinafter  provided.  Any 
such  contract  may  also  provide  for  a  renewal  or  renewals  not  to  exceed 
twenty  years  in  the  aggregate  of  the  lease  of  said  road  upon  the  expira- 
tion of  the  original  term  upon  such  terms  and  conditions,  to  be  ap- 
proved by  the  board  of  estimate  and  apportionment,  or  other  analogous 
local  authority  of  such  city,  as  to  said  board  of  rapid  transit  railroad 
commissioners  may  seem  just  and  proper,  and  may  also  contain  pro- 
visions for  the  valuation  of  the  whole  or  a  part  of  the  property  of  said 
contracting  person,  firm  or  corporation,  employed  in  and  about  the 
equipment,  maintenance  and  operation  of  said  road,  and  for  the  pur- 
chase of  the  same  by  the  city,  at  such  valuation,  or  a  percentage  of  the 
same,  should  said  lease  not  be  so  renewed  at  any  time.  Such  contract  shall 
also  state  the  date  on  which  the  operation  of  the  road,  or  of  any  section 
thereof,  shall  commence.  The  city  in  and  for  which  said  road  shall  be 
constructed  shall  also  have  a  first  lien  upon  tho  rolling  stock  and  other 
property  of  gaid  contracting  person,  firm  or  corporation,  constituting 
the  equipment  of  said  road  and  used  or  intended  for  use  in  the  main- 
tenance and  operation  of  the  same,  as  further  security  for  the  faithful 
performance  by  such  contracting  person,  firm  or  corporation  of  the 
covenant  conditions  and  agreements  of  said  contract,  on  his,  their,  or 
its  part  to  be  fulfilled  and  performed,  and  in  case  of  the  breach  of  any 
such  covenant,  condition  and  agreement  said  lien  shall  be  subject  to 
foreclosure  by  action,  at  the  suit  of  such  city,  in  the  same  manner, 
as  far  as  may  be,  as  is  then  provided  by  law  in  the  case  of  foreclosure 
by  action  of  mortgages  on  real  estate.  The  said  board  of  rapid  transit 
railroad  commissioners  may,  however,  from  time  to  time,  by  a  concur- 
rent vote  of  six  of  the  members  of  said  board,  relieve  from  such  lien, 
47 


738  Appendix  A. 

any  of  the  property  to  which  the  same  may  attach,  upon  receiving  addi- 
tional security,  which  may  he  deemed  by  said  board  so  voting  to  be  the 
equivalent  of  that  which  it  is  proposed  to  release  and  otherwise  upon 
such  terms  as  to  such  board  so  voting  shall  seem  just.  The  said  con- 
tract shall  further  provide  that  in  case  of  default  in  paying  the  annual 
sum  or  rental  therein  provided  for,  or  in  case  of  the  failure  or  neglect 
on  the  part  of  said  contracting  person,  firm  or  corporation,  faithfully 
to  observe,  keep  and  fulfill  the  conditions,  obligations  and  requirements 
of  said  contract,  the  said  city,  by  its  board  of  rapid  transit  railroad 
commissioners,  may  take  possession  of  said  road  and  the  equipment 
thereof,  and  as  the  agent  of  said  contracting  person,  firm  or  corpo- 
ration, either  maintain  and  operate  said  road,  or  enter  into  a  contract 
with  some  other  person,  firm  or  corporation  for  the  maintenance  and 
operation  thereof,  retaining  out  of  the  proceeds  of  such  operation,  after 
the  payment  of  the  necessary  expenses  of  operation  and  maintenance, 
the  annual  rental  hereinbefore  referred  to,  and  paying  over  the  balance, 
if  any,  to  the  person,  firm  or  corporation  with  whom  the  first  contract 
above  mentioned  was  made,  and  if  such  proceeds  of  the  operation  of  said 
road,  after  the  payment  of  the  necessary  expenses  of  maintenance  and 
operation,  including  the  keeping  in  repairs  of  the  rolling  stock  and 
other  equipment,  shall  in  any  year  be  less  than  the  annual  rental  here- 
inbefore referred  to  and  provided  in  the  first  contract,  then  and  in  that 
case,  the  said  contracting  person,  firm  or  corporation,  and  his  or  its 
bondsmen,  shall  be  and  continue  (but  in  the  case  of  any  bond  hereafter 
executed  each  bondsman  only  to  the  extent  of  the  liability  expressly 
assumed  by  him  upon  the  bond)  jointly  and  severally  liable  to  the 
aforesaid  city  for  the  amount  of  such  deficiency,  until  the  end  of  the 
full  term  for  which  the  said  first  contract  was  originally  made.  Any 
existing  railway  corporation  owning  or  actually  operating  a  railway 
wholly  or '  in  part  within  the  limits  of  the  city  in  and  for  which  said 
board  has  power  to  act,  and  approved  by  the  said  board  of  rapid  transit 
railroad  commissioners,  shall  be  comjtetent  and  is  hereby  authorized  to 
enter  into  any  contract  for  the  equipment,  maintenance  and  operation 
of  any  railway  pursuant  to  the  provisions  of  this  chapter,  or,  after  such 
a  contract  shall  have  been  made,  shall  be  competent  and  is  hereby 
authorized,  with  the  approval  of  the  said  board,  to  contract  with  the 
original  contractor  or  his  assignee  or  assignees  for  the  maintenance 
and  operation  (including  the  equipment  or  any  part  thereof)  of  any 
railway  constructed  or  in  process  of  construction  pursuant  to  the  pro- 
visions of  this  chapter,  and  shall  have  all  the  powers  necessary  to  the 
due  performance  of  such  contract.  A  corporation  may  be  organized 
under  the  railroad  law  of  this  state,  for  the  purpose  of  maintaining 
and  operating  a  railway  (including  the  equipment  of  any  part  thereof) 
already  constructed  or  in  process  of  construction  pursuant  to  the  pro- 
visions of  this  chapter;   and  any  corporation  so  organized,  upon  the 
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approval  in  writing  of  the  said  board  of  rapid  transit  railroad  commis- 
sioners, shall,  in  addition  to  the  powers  conferred  by  the  general  act 
Tinder  which  such  corporation  is  organized,  be  empowered,  and  is  hereby 
authorized  to  enter  into  any  contract  permitted  by  law  for  the  main- 
tenance and  operation  when  constructed  (including  the  equipment  or 
any  part  thereof  if  desired),  as  the  case  may  be,  of  any  such  railway 
constructed  or  to  be  constructed  at  the  expense  of  the  city  as  in  this 
act  provided.  The  certificate  of  such  approval  shall  be  filed  in  the 
office  of  the  secretary  of  state,  and  a  copy  thereof  certified  to  be  a  true 
copy  by  the  secretary  of  state  or  his  deputy,  shall  be  evidence  of  the 
fact  therein  stated.  A  corporation  so  organized  shall  not  be  required 
to  procure  the  consent  of  the  board  of  railroad  commissioners  of  the 
State  as  provided  for  in  section  fifty-nine  of  the  railroad  law.  Where 
in  this  section  or  in  section  thirty-four  of  this  act  the  consents  referred 
to  in  section  five  of  this  act  are  mentioned,  they  shall  be  construed  to 
include  any  consent  given  by  the  commissioners  apjwinted  by  the 
general  term  or  appellate  division  of  the  supreme  court,  and  confirmed 
by  the  said  general  term  or  appellate  division  in  lieu  of  the  consent  of 
property  owners  as  hereinbefore  provided. 
(Added  by  L.  1906,  ch.  472.) 

§  34-b.  Equipment  at  public  expense  —  Contracts  for  main- 
tenance and  operation  only. — If  in  the  opinion  of  the  board  of  esti- 
mate and  apportionment,  or  other  analogous  local  authority  of  such 
city,  a  contract  for  the  equipment,  maintenance  and  operation  as  pro- 
vided for  in  the  preceding  section  shall  be  inexpedient,  impracticable 
or  prejudicial  to  the  public  interest,  the  board  of  rapid  transit  railroad 
commissioners  may,  with  the  approval  of  the  board  of  estimate  and 
apportionment,  or  such  other  analogous  authority,  equip  the  said  road 
or  roads  in  whole  or  in  part,  for  and  at  the  public  expense,  by  contract 
or  contracts  therefor  subject  to  the  provisions  of  section  36  of  this 
act,  and  enter  into  a  contract  with  any  person,  firm  or  corporation, 
who  or  which,  in  the  opinion  of  said  board  of  rapid  transit  railroad 
commissioners,  shall  be  best  qualified  to  fulfill  and  carry  out  said  con- 
tract, for  the  maintenance  and  operation  of  such  road  or  roads  for  a 
term  of  years  to  be  specified  in  said  contract,  and  not  to  exceed  ten 
years.  The  provisions  of  the  foregoing  sections  in  respect  of  a  contract 
or  contracts  for  the  equipment,  maintenance  and  operation  of  such  road 
or  roads  shall  apply  to  such  contract  for  maintenance  and  operation  so 
far  as  such  provisions  are  pertinent  and  applicable  thereto  except  that  the 
annual  rental  to  be  paid  into  the  city  treasury  for  the  use  of  said  road 
or  roads  shall  be  based  upon  the  total  amount  of  bonds  issued  by  said 
city  for  the  construction  and  equipment,  instead  of  for  the  construction 
alone,  of  said  road  or  roads  as  hereinafter  provided  for  and  that  the 
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renewal  or  renewal*  of  said  contract  provided  for  therein  shall  not 
exceed  in  the  aggregate  ten  years. 
(Added  by  L.  1906,  ch.  472.) 

§  34-c.  Protection  to  contractor  —  Deposit  and  bond  —  Assign- 
ment of  contracts  —  Termination  of  existence  of  board  —  Forfeit- 
ure and  reletting  of  contract.—  Every  contract  for  the  construction 
or  operation  of  such  road  or  roads  shall  provide  by  proper  stipulations 
and  covenants  on  the  part  of  the  said  city,  that  the  said  city  shall 
secure  and  assure  to  the  contractor,  so  long  as  the  contractor  shall 
perform  the  stipulations  of  the  contract,  the  right  to  construct  or  to 
operate  the  road  as  prescribed  in  the  contract,  free  of  all  right,  claim 
or  other  interference,  whether  by  injunction,  suit  for  damages  or  other- 
wise, on  the  part  of  the  owner,  abutting  owner,  or  other  person.  The 
person,  firm  or  corporation  bidding  or  contracting  for  the  construction,, 
equipment,  maintenance  or  operation  of  the  railroad  or  railroads  in- 
cluded in  any  such  contract  shall  make  such  deposit  of  cash  or 
securities  and  shall  give  a  bond  to  said  city,  in  such  amount  as  said 
board  of  rapid  transit  railroad  commissioners  shall  require  and  with 
sureties  to  be  approved  by  said  board,  who  shall  justify  each  in  double 
the  amount  of  his  liability  upon  said  bond.  Said  bond  shall  be  a  con- 
tinuing security,  and  shall  provide  for  the  prompt  payment  of  said 
contracting  person,  firm  or  corporation,  of  the  amount  of  annual  rental, 
if  any,  specified  in  the  aforesaid  contract,  and  also  for  the  faithful  per- 
formance by  said  contracting  person,  firm  or  corporation  of  all  the 
conditions,  covenants  and  requirements  specified  and  provided  for  in 
said  contract.  In  lieu  of  said  continuing  bond  such  contracting  per- 
son, firm  or  corporation  may,  upon  the  approval  of  the  said  board, 
deposit  with  the  comptroller  or  other  chief  financial  officer  of  such  city 
cash  equal  in  amount  to  the  entire  amount  of  the  said  bond  or  securities 
which  are  lawful  for  the  investment  of  the  funds  of  savings  banks 
within  this  state  and  are  worth  not  less  than  the  entire  amount  of 
such  bond.  If  such  bond  shall  have  been  given  then  after  the  deposit 
of  cash  and  securities  in  lieu  thereof  as  aforesaid,  and  the  approval 
thereof  by  the  said  board,  the  said  bond  shall  be  surrendered  by  the 
said  city  to  the  said  contracting  person,  firm,  or  corporation  duly  can- 
celed by  the  comptroller  or  other  chief  financial  officer  of  the  said  city. 
In  the  event  of  the  deposit  of  cash  or  securities  as  aforesaid,  the  con- 
tract may  provide  for  the  payment  to  the  contractor  of  the  income  of 
such  securities  or  of  interest  upon  such  moneys  at  a  rate  not  higher 
than  the  highest  rate  received  by  the  city  upon  the  deposit  of  its  funds 
with  banks,  and  may  also  provide  for  withdrawal  of  securities  so  de- 
posited upon  deposit  of  cash  or  securities  of  the  same  value,  pro- 
vided that  all  such  securities  shall  be  such  as  are  so  lawful  for  the  in- 
vestment of  the  funds  of  savings  banks.     The  said  board  may  in  or  by 

•  So   in   the  original. 
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any  such  contract  and  in  its  discretion  require,  and  this  act,  as  the 
same  was  prior  to  the  present  amendment  thereof  shall  be  deemed  to 
have  authorized  the  said  board  to  have  heretofore  required  any  other 
security  upon  any  such  contract.  No  contract  entered  into  under 
authority  of  this  act  shall  be  assi^ed  without  the  written  consent  of 
the  said  board  of  rapid  transit  railroad  commissioners,  concurred  in  by 
six  members  of  said  board.  The  said  contracting  person,  firm  or  corpo- 
ration, with  such  written  consent  and  upon  such  terms  and  conditions 
as  the  said  board  shall  prescribe,  may  either  assign  the  whole  of  such 
contract  or  separately  the  right  or  obligation  to  maintain  and  operate 
the  said  road  or  roads  for  the  remainder  of  the  term  of  years  specified 
in  such  contract  and  all  rights  with  respect  to  such  maintenance  and 
operation,  or  included  in  the  leasing  provisions  of  such  contract,  but 
subject  to  all  the  terms  and  conditions  therein  stated;  provided,  how- 
ever, that  the  assignee  or  assignees  shall,  in  and  by  such  assignment, 
assume  all  of  the  obligations  of  the  original  contractor  under  or  with 
respect  to  such  leasing  provisions  and  all  obligations  which  relate  in 
any  way  to  such  operation  and  maintenance,  and  provided,  further, 
that  the  said  board  before  giving  its  consent  shall  be  satisfied  that  the 
pecuniary  responsibility  of  the  assignee  or  assignees  shall  be  no  less 
than  that  of  such  original  contractor;  and  provided,  further,  that  all 
of  the  security  or  securities  which  the  city  shall  have  received  for  the 
performance  by  the  original  contractor  of  such  leasing  provisions  and 
of  all  provisions  of  the  contract  with  respect  to  such  operation  and 
maintenance  shall  continue  in  full  force  as  provided  in  such  contract, 
or  any  modification  thereof,  ag  security  for  the  performance  by  such 
assignee  of  all  obligations  of  the  contractor  under  or  with  respect  to 
such  leasing  provisions  and  such  maintenance  or  operation.  It  shall 
be  deemed  to  be  part  of  every  such  contract  that,  in  case  the  board  of 
rapid  transit  railroad  commissioners  shall  cease  to  ^xist,  the  legis- 
lature may  provide  what  public  officer  or  officers  of  the  city  shall  exer- 
cise the  powers  and  duties  belonging  to  the  board  of  rapid  transit  rail- 
road commissioners  under  or  by  virtue  of  any  such  contract,  and  that 
in  default  of  such  provision,  such  powers  and  duties  shall  be  deemed 
to  be  vested  in  the  mayor  of  the  city.  Every  such  contract  shall  provide 
that  if  the  contracting  person,  firm  or  corporation  shall  fail  to  construct, 
equip,  maintain  or  operate  the  railway  according  to  the  terms  of  the 
contract,  and  shall,  after  due  notice  of  its  default,  omit  for  more  than 
a  reasonable  time  to  comply  with  the  provisions  of  such  contract,  the 
board  of  rapid  transit  railroad  commissioners  may  bring  an  action  in 
the  name  and  in  behalf  of  the  city  to  forfeit  and  vacate  all  the  rights 
of  such  contracting  person,  firm  or  corporation  under  such  contract,  and 
for  damages  and  otherwise  as  may  be  necessary  for  the  sufficient  and 
just  protection  of  the  rights  of  the  city;  or  may,  upon  such  terms  as 
to  the  board  of  rapid  transit  railroad  commissioners  seem  just,  and  with 
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such  person  or  corporation  as  to  the  said  board  may  seem  proper,  make 
another  operating  contract  and  lease  of  the  said  road  for  the  residue 
of  the  term  of  the  contractor  in  default;  and  may  bring  action  in  the 
name  and  on  behalf  of  the  city  to  recover  from  the  contractor  the 
amount  due  from  the  contractor,  less  the  amount  which  shall  have  been 
received  by  the  city,  under  or  by  virtue  of  such  new  contract,  and  for 
all  other  damages  sustained  by  the  city  by  reason  of  such  default. 
(Added  by  L.  1906,  ch.  472.) 

§  34-d.  Operation  by  city  —  Rates  of  fare  —  Use  of  road  for 
certain,  purposes  forbidden. —  If  in  the  opinion  of  the  board  of  esti- 
mate and  apportionment,  or  other  analogous  local  authority  of  such 
city,  either  a  contract  for  equipment,  maintenance  and  operation,  or  a 
contract  for  maintenance  and  operation  as  provided  for  in  the  pre- 
ceding sections  would  be  inexpedient,  impracticable  or  prejudicial  to 
the  public  interest,  the  board  of  rapid  transit  railroad  commissioners 
shall  forthwith  devise  and  prepare  a  plan  for  the  maintenance  and 
operation  of  such  road  or  roads,  and  when  said  plan  shall  have  been 
approved  by  the  board  of  estimate  and  apportionment,  or  other  analogous 
local  authority  of  such  city,  the  said  board  of  rapid  transit  railroad 
commissioners  shall  maintain  and  operate  such  road  or  roads  for  and  on 
behalf  of  said  city.  The  rates  of  fare  provided  for  in  any  operating 
contract  or  plan  aforesaid  shall  be  adjusted,  fixed  and  readjusted  always 
with  a  view  to  securing  sufficient  receipts  therefrom,  when  added  to 
the  net  revenues  from  such  galleries,  ways,  subways  or  tunnels,  and  all 
other  sources  incidental  or  appurtenant  to  the  use  and  operation  of 
said  road  or  roads,  to  provide  for  operating  expenses,  maintenance, 
interest  on  the  cost,  all  other  proper  charges,  and  a  sinking  fund  to 
discharge  the  bonds  issued  for  the  construction  and  equipment  of 
such  road  or  roads  within  a  reasonable  period,  without  recourse  to 
taxation.  Whenever  it  shall  seem  practicable  to  reduce  rates  of  fare, 
the  reduction  shall  in  the  first  instance  be  in  favor  of  school  children, 
and  then,  next  in  order,  in  favor  of  all  the  public  between  six  and 
nine  o'clock  ante  meridian,  and  between  four  and  seven  o'clock  post 
meridian,  and  then  for  all  the  public  from  five  o'clock  ante  lyieridian 
until  seven  o'clock  post  meridian,  and,  lastly,  for  all  the  public  at  all 
times.  No  part  of  any  road  or  roads  or  of  its  or  their  appurtenances, 
constructed  under  the  authority  of  this  act,  shall  be  used  for  adver- 
tising purposes,  except  that  the  person,  firm  or  corporation  operating 
such  road  or  roads  may  use  the  structure  for  posting  necessary  infor- 
mation for  the  public  relative  to  the  running  of  trains  and  to  the 
operation  of  the  road  or  roads.  Nor  shall  any  trade,  traffic  or  occu- 
pation, other  than  required  for  the  operation  of  said  road  or  roads,  be 
permitted  thereon  or  in  the  stations  thereof,  except  such  sale  of  news- 
papers and  periodicals  as  may,  from  time  to  time,   always  with  the 
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right  of  revocation,  be  permitted  by  the  board  of  rapid  transit  railroad 
commissioners. 

(Added  by  L.  1906,  ch.  472.) 

§  34-e.  Poxrer  to  enter  into  contracts  for  construction,  eqnip- 
ment,  maintenance  and  operation  irith  same  or  different  persons. — 

Nothing  contained  in  this  act  shall  be  deemed,  or  be  construed  as  in- 
tending, to  limit,  or  as  limiting,  in  any  manner,  the  discretion  of  the 
board  of  rapid  transit  railroad  commissioners,  provided  in  the  opinion 
of  the  board  of  estimate  and  apportionment,  or  other  analogous  local 
authority  of  such  city,  it  is  expedient,  practicable  and  in  the  public 
interest  to  do  so,  to  enter  into  contracts  for  construction,  equipment, 
maintenance  and  operation  with  the  same  person,  firm  or  corporation, 
or  for  any  one  or  more  of  said  purposes  with  the  same  person,  firm  or 
corporation,  or  with  different  persons,  firms  or  corporations,  either  in 
one  contract  or  in  separate  contracts,  and  at  any  time  or  times. 
(Added   by   L.    1906,    ch.  472.) 

§  35.  Equipment,  what  to  include.— The  equipment  to  be  supplied 
by  the  person,  firm  or  corporation  contracting  for  the  equipment  or  any 
part  thereof,  of  any  such  road  shall  include  all  such  rolling  stock, 
motors,  boilers,  engines,  wires,  ways  conduits  and  mechanisms, 
machinery,  tools,  implements  and  devices  of  every  nature  whatsoever 
used  for  the  generation  or  transmission  of  motive  power  and  including 
all  power  houses,  and  all  apparatus  and  all  devices  for  signaling  and 
ventilation  as  may  be  required  for  the  operation  of  such  road  and 
specified  in  the  contract  for  such  equipment. 

(Added  by  L.  1894,  ch.  752.  Amended  by  L.  1896,  ch.  729;  L.  1900,  ch. 
616;  L.  1905,  ch.  599;  L.  1906,  ch.  472.) 

§  36.  Advertising  for  proposals  —  Contents  of  notice  —  Opening 
and  acceptance  of  proposals.  —  The  said  board  of  rapid  transit 
railroad  commissioners  before  awarding  any  contract  or  contracts  shall 
advertise  for  proposals  for  such  contracts  by  a  notice  to  be  printed 
twice  a  week  for  three  successive  weeks  in  no  less  than  four  of  the 
daily  newspapers  published  in  said  city,  and  in  such  newspapers  pub- 
lished elsewhere  than  in  said  city  as  said  board  shall  determine.  Such 
notice  shall  set  forth  and  state  the  points  within  said  city,  between 
which  said  road  or  roads  is  or  are  to  run,  the  general  method  of  con- 
struction, the  route  or  routes  to  be  followed,  the  term  of  years  for 
which  it  is  proposed  to  make  such  contract,  and  such  other  details  and 
specifications  as  said  board  shall  deem  to  be  proper.  Said  notice  shall 
state  the  time  and  place  at  which  said  proposals  will  be  opened,  and  the 
said  board  shall  attend  at  the  time  and  place  so  specified,  and  shall 
publicly  open  all  proposals  that  shall  have  been  received,  but  the  said 
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board  shall  not  be  bound  to  accept  any  proposals  so  received,  but  may 
reject  all  such  proposals  and  readvertise  for  proposals  in  the  manner 
hereinbefore  provided,  or  may  accept  any  of  such  proposals  as  will,  in 
the  judgment  of  such  board,  best  promote  the  public  interest,  and 
award  a  contract  accordingly. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  37.  Bonds  to  provide  means  for  construction  —  Public  hear- 
ing upon  contracts. — For  the  purpose  of  providing  the  necessary  means 
for  such  construction,  or  equipment,  or  both,  as  the  case  may  be,  at  the 
public  expense,  of  any  such  road  or  roads,  including  galleries,  ways, 
subways  and  tunnels  for  sub-surface  structures,  and  the  necessary 
means  to  pay  for  lands,  property,  rights,  terms,  privileges  and  ease- 
ments, whether  of  owners,  abutting  owners,  or  others,  which  shall  be 
acquired  by  the  city  for  the  purposes  of  the  construction  or  the  operation 
of  such  road  or  roads  as  hereinafter  provided  and  of  meeting  the  interest 
on  the  bonds  in  this  section  hereinafter  provided  for  accruing  thereon 
prior  to  the  completion  and  readiness  for  operation  of  the  portion  of 
such  road  or  roads,  and  the  galleries,  ways,  subways  and  tunnels  for 
subsurface  structures,  for  the  construction,  or  equipment  of  which  such 
bonds  shall  have  been  respectively  issued,  the  board  of  estimate  and 
apportionment,  or  other  local  authority  in  said  city,  in  which  such  road 
or  roads  are  to  be  constructed,  having  power  to  make  appropriations  of 
money  to  be  raised  by  taxation  therein,  from  time  to  time,  and  as  the 
same  shall  be  necessary,  and  upon  the  requisition  of  said  board  of  rapid 
transit  railroad  commissioners,  shall  direct  the  comptroller,  or  other 
chief  financial  officer  of  said  city,  and  it  shall  thereupon  become  his 
duty,  to  issue  the  bonds  of  said  city  at  such  a  rate  of  interest,  as  the 
board  of  commissioners  of  the  sinking  fund  of  said  city,  if  there  be  such 
a  board,  or  if  there  be  no  such  board  then  as  other  local  authority 
directing  the  issue  of  such  bonds,  may  prescribe.  Said  bonds 
shall  provide  for  the  payment  of  the  principal  and  interest  in  gold  coin 
of  the  United  States  of  America.  They  shall  not  be  sold  for  less  than 
the  par  value  thereof,  and  the  proceeds  of  the  same  shall  be  paid  out 
and  expended  for  the  purposes  for  which  the  same  are  issued,  upon 
vouchers  certified  by  said  board  of  rapid  transit  railroad  commissioners. 
Said  bonds  shall  be  free  from  all  taxation  for  city  and  county  purposes, 
and  shall  be  payable  at  maturity  out  of  the  sinking  fund  for  the  pay- 
ment of  the  city  debt,  if  there  be  such  a  sinking  fund  of  said  city;  but 
if  there  be  no  such  sinking  fund,  then  out  of  a  sinking  fund  to  be 
established  and  created  out  of  the  annual  rentals  of  said  road  as  herein- 
before provided.  But  this  provision  that  the  said  bonds  shall  be  payable 
out  of  such  sinking  fund  shall  not  diminish  or  affect  the  obligation  of 
said  city  as  a  debtor  upon  said  bonds,  or  any  other  right  or  remedy  of 
any  holder  or  owner  of  any  such  bonds,  to  collect  the  principal  or 
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interest  thereof.  The  amount  of  bonds  authorized  to  be  issued  and 
sold  by  this  section  shall  not  exceed  the  limit  of  amount  which  shall  be 
prescribed  by  the  board  of  estimate  and  apportionment  or  such  other 
local  authority  having  power  to  make  appropriations  of  moneys  to  be 
raised  by  taxation;  and  no  contract  for  the  construction  of  such  road 
or  roads  shall  be  made  unless  and  until  such  board  of  estimate  and 
apportionment  or  such  other  local  authority  shall  have  consented  thereto 
and  prescribed  a  limit  to  the  amount  of  bonds  available  for  the  pur- 
poses of  this  section  which  shall  be  sufficient  to  meet  the  requirements 
of  such  contract  in  addition  to  all  obligations  theretofore  incurred  and 
to  be  satisfied  from  such  bonds.  Before  finally  fixing  the  terms 
and  conditions  of  any  contract  for  any  of  the  purposes  contained  and 
set  forth  in  this  act,  the  board  of  rapid  transit  railroad  commissioners 
of  the  appropriate  city  shall  set  a  date  or  dates  for  a  public  hearing 
upon  the  proposed  terms  and  conditions  thereof,  at  which  citizens  shall 
be  entitled  to  appear  and  be  heard.  No  such  hearing  shall  be  held, 
however,  until  notice  thereof  shall  have  been  published  for  at  least  two 
weeks  immediately  prior  thereto  in  the  city  record,  or  other  official 
publication  of  the  city,  and  at  least  twice  in  two  daily  newspapers 
published  in  the  city,  to  be  designated  by  the  mayor.  It  shall  be  the 
duty  of  the  board  of  rapid  transit  railroad  commissioners  to  cause  not 
less  than  five  hundred  copies  of  a  draft  of  the  proposed  contract  to  be 
printed  at  least  two  weeks  in  advance  of  such  hearing.  The  said  notice 
of  such  public  hearing  shall  state  where  copies  of  such  drafts  may  be 
obtained  upon  payment  of  a  fee,  to  be  fixed  by  said  board,  but  not  to 
exceed  one  dollar  for  each  such  copy.  The  said  board  may,  after  the 
hearing  to  be  held  as  above  required,  alter,  modify  or  amend  such  draft 
contract  in  any  manner  in  its  discretion. 

(Added  by  L.  1894,  eh.  752.  Amended  by  L.  1895,  ch.  519;  L.  1904,  ch. 
562;  L.  1906,  ch.  607;  L.  1907,  ch.  534.) 

§  38.  Modification  of  contracts  or  plans. —  The  board  of  rapid 
transit  railroad  commissioners  for  and  on  behalf  of  the  said  city  in 
which  such  road  or  roads  may  be  constructed,  may,  from  time  to  time, 
with  the  concurrence  of  six  members  of  said  board  and  the  consent,  in 
writing,  of  the  bondsmen  or  sureties  of  the  person,  firm  or  corporation 
which  has  contracted  to  construct,  equip,  maintain  or  operate  said  road 
or  roads,  or  any  of  them,  agree  with  the  said  contracting  person,  firm 
or  corporation  upon  changes  in  and  modifications  of  said  contract,  or 
of  the  plans  and  specifications  upon  which  said  road  or  roads  is  or  are 
to  be  constructed,  but  no  change  or  modifications  in  the  plans  and 
specifications  consented  to  and  authorized  pursuant  to  section  five  of 
this  act  shall  be  made  without  the  further  consent  and  authorization 
provided  for  in  said  section;  but  in  no  event  shall  the  annual  rental 
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to  be  paid  to  said  city,  for  the  use  of  said  road,  be  reduced  below  the 
minimum  rate  hereinbefore  provided. 

(Added  by  L.  1894,  ch.  752.  Amended  by  L.  1895,  ch.  619;  L.  1906, 
ch.  472.) 

8  38-a.  Elevated  railroads  in  lien  of  bridge  approaches  —  Plan  — 
Consents  —  Rates  —  Poipers  of  company  —  Route  ^  Crossings  —  Tax- 
ation.— The  board  of  directors  of  any  company  incorporated  for  the 
purpose  of  constructing,  maintaining  or  operating  a  bridge  or  bridges 
connecting  a  city  of  more  than  one  million  inhabitants  with  any  other 
city  in  this  state,  and  by  the  act  of  incorporation  of  which  authority 
shall  have  been  conferred  or  intended  to  be  conferred,  to  construct, 
maintain  or  operate,  as  a  part  of  or  in  connection  with  its  bridge,  an 
approach  or  approaches  thereto  extending  generally  in  an  easterly  and 
westerly  direction,  may  determine  in  lieu  of  constructing  such  approach 
or  approaches,  to  build,  maintain  and  operate  an  elevated  railway,  the 
route  of  which  shall  be  coincident  with  the  route  of  such  approach  or 
approaches  as  defined  in  said  act,  and  shall  adopt  a  general  plan  for  the 
construction  thereof,  and  which  shall  show  the  general  mode  of  oper- 
ation, and  contain  such  details  as  to  manner  of  construction  as  may  be 
necessary  to  show  the  extent  to  which  any  street,  avenue,  or  other  public 
place  is  to  be  encroached  upon  and  the  property  abutting  thereon 
affected,  a  copy  of  which  plan  shall  be  transmitted  to  the  common 
council  of  the  city  in  which  the  same  is  to  be  located.  Such  proceed- 
ings shall  thereupon  be  had  by  such  common  council  as  are  provided 
by  section  five  of  this  act,  as  though  such  plans  had  been  transmitted 
by  the  rapid  transit  conmiissioners  as  contemplated  in  said  section. 
Provided,  that  where  in  any  such  city  the  exclusive  control  of  any 
street,  route,  highway  or  avenue,  which  is  to  be  occupied  by  any  railway 
or  railways  constructed  under  the  provisions  of  this  section  is  by  law 
vested  in  any  local  authority  other  than  the  common  council  of  such 
city,  the  approval  of  the  aforesaid  plans,  and  consent  to  the  construction 
of  a  railway  thereunder  shall  be  given  by  such  local  authority  in  place 
of,  and  if  required  in  addition  to  such  approval  and  consent  by  such 
common  council,  and  with  like  effect.  Upon  obtaining  the  approval  and 
consent  of  the  local  authorities  as  in  said  section  provided,  the  said 
board  of  directors  shall  take  the  necessary  steps  to  obtain,  if  possible, 
the  consent  of  the  property  owners  along  the  line  of  the  said  route  or 
routes,  and  all  proceedings  in  respect  of  such  consents  or  when  such  con- 
sents cannot  be  obtained  shall  be  similar  in  all  respects  to  the  proceedings 
in  said  section  provided.  Any  consent  of  the  local  authorities  to  construct 
or  operate  such  railway  shall  be  given  only  upon  the  condition  that  the 
rate  of  fare  upon  such  elevated  railway  shall  not  exceed  five  cents  for 
earh  passenger,  and  that  payment  of  such  fare  shall  entitle  each  pas- 
senger to  or  from  said  elevated  railroad  to  free  transit  across  the  bridge 
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or  bridges  with  which  it  is  intended  to  connect  the  same.  When  the 
consents  of  the  local  authorities  and  the  property  owners,  or  in  lieu 
thereof,  the  authorization  of  the  supreme  court  upon  the  report  of  the 
commissioners  shall  have  been  obtained,  and  the  said  company  shall 
have  accepted  such  condition  it  shall  have  all  the  powers  of  corporations 
formed  under  this  act,  it  shall  be  authorized  to  build,  construct,  main- 
tain and  operate  such  elevated  railway  or  railways,  but  all  provisions  of 
this  act,  or  of  any  act  requiring  the  sale  of  the  right,  privilege  and 
franchise  of  constructing,  maintaining  and  ojjerating  such  railway  or 
railways,  or  requiring  a  corporation  or  corporations  to  be  organized  for 
the  purpose  of  acquiring  such  right,  privilege  and  franchise,  and  all 
other  provisions  of  this  act,  or  of  any  act  inconsistent  with  this  section, 
are  hereby  declared  inapplicable  to  such  elevated  railway  and  to  such 
company.  The  entire  route  of  any  elevated  railway  constructed  under 
the  provisions  of  this  section  shall  not  exceed  three  miles  in  length, 
nor  shall  any  part  of  said  railway  except  at  the  termini  thereof  be  less 
than  sixteen  feet  above  any  street,  avenue  or  public  place,  or  less  than 
fourteen  feet  above  any  existing  elevated  railway  which  may  be  crossed, 
intervened  or  intersected  thereby.  The  said  railway  may  be  located  and 
constructed  so  as  to  cross  any  intersecting  street,  avenue,  highway  or 
place  otherwise  exempted,  except  that  no  public  park  shall  be  occupied 
or  crossed  thereby,  the  structure  of  such  elevated  railway  shall  be  liable 
to  taxation  as  provided  by  law  for  similar  structures. 
(Added  by  L.  1892,  ch.  102.     Amended  by  L.  1895,  ch.  519.) 

§    39.   Acquisition    of    real    estate,    etc.,    for    constrnction    and 
operation  of  rail-way  —  Sale  —  Contracts  for  lateral   support. —  Tor 

the  purpose  of  constructing  or  operating  any  road  for  the  construction 
or  operation  of  which  a  contract  shall  have  been  made  by  the  board  of 
rapid  transit  railroad  commissioners,  including  necessary  stations  and 
station  approaches,  or  for  the  purpose  of  operating  or  securing  the 
operation  of  the  same  free  of  interference  and  right  of  interference  and 
of  action  and  right  of  action  for  damages  and  otherwise,  whether  by 
abutting  owners  or  others,  or  to  provide,  lay  or  maintain  conduits, 
pipes,  ways  or  other  means  for  the  transmission  of  electricity,  steam, 
water,  air  or  other  source  or  means  of  power  or  of  signals  or  of  messages 
necessary  or  convenient  for  or  in  the  construction  or  operation  of  such 
road,  or  for  the  transportation  of  materials  necessary  for  such  con- 
struction or  operation,  or  to  provide  a  temporary  or  permanent  way  or 
course  for  any  such  conduit,  pipe  or  other  means  or  source  of  trans- 
portation, said  board  for  and  in  behalf  of  said  city  may  acquire,  by 
conveyance  or  grant  to  said  city  to  be  delivered  to  the  said  board  and 
to  contain  such  terms,  conditions,  provisos  and  limitations  as  the  said 
board  shall  deem  proper,  or  by  condemnation  or  other  legal  or  other 
proceedings,  as  in  this  act  provided,  any  real  estate  and  any  rights, 
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terms  and  interest  therein,  any  and  all  rights,  privileges,  franchises 
and  easements,  whether  of  owners  or  abutters,  or  others  to  interfere 
with  the  construction  or  operation  of  such  road  or  to  recover  damages 
therefor,  which,  in  the  opinion  of  the  board,  it  shall  be  necessary  to 
acquire  or  extinguish  for  the  purpose  of  constructing  and  operating 
such  road  free  of  interference  or  right  of  interference.  The  word 
property  hereinafter  used  shall  be  deemed  to  include  any  such  real 
estate,  and  any  rights,  terms  and  interest  therein,  and  any  such  rights, 
privileges,  franchises  and  easements,  whether  of  owners,  abutting 
owners,  or  others.  Where  any  contractor  for  the  construction  or 
operation  of  any  such  railroad  shall  require  any  property  for  such  con- 
struction and  operation,  such  property  shall  be  deemed  to  be  required 
for  a  public  purpose;  and  with  the  approval  of  the  said  board  of  rapid 
transit  railroad  commissioners  the  same  may  be  acquired  by  the  said 
contractor  in  all  respects  as  such  property  may  be  acquired  by  the  said 
board  of  rapid  transit  railroad  commissioners  for  the  said  city,  and  all 
proceedings  to  acquire  the  said  property  shall  be  conducted  under  the 
direction  and  subject  to  the  approval  of  the  rapid  transit  railroad  com- 
missioners. It  shall  be  the  duty  of  the  board  whenever  any  property 
which  the  city  shall  have  acquired  as  provided  in  this  act  shall  be 
unnecessary  for  rapid  transit  purposes,  to  sell  and  convey  the  same 
in  behalf  of  said  city,  provided,  however,  that  no  such  sale  or  con- 
veyance shall  be  made  except  with  the  approval  of  the  commissioners 
of  the  sinking  fund  of  such  city,  or,  if  there  be  no  commissioners 
of  the  sinking  fund  then  the  other  board  or  public  body  thereof  having 
power  to  sell  or  lease  city  property  and  provided  further  that  the  pro- 
ceeds of  any  such  sale  or  conveyance  shall,  under  the  direction  of 
the  said  board  of  rapid  transit  railroad  commissioners,  be  applied  either 
to  the  purchase  of  other  property  necessary  for  rapid  transit  purposes 
or  shall  be  applied  in  all  respects  as  the  payments  of  rental  to  be  made 
by  the  contractor  as  provided  in  this  act.  Whenever  the  said  rapid 
transit  railroad  commissioners  for  and  in  behalf  of  the  city  shall  have 
acquired  or  shall  hereafter  acquire  an  easement  in  property  by  con- 
veyance or  grant  for  the  purpose  of  the  operation  or  construction  of  a 
rapid  transit  railroad,  it  may  in  behalf  of  the  city  and  as  part  con- 
sideration for  the  grant  or  conveyance  of  the  easement,  enter  into  an 
agreement  with  the  grantor  of  such  easement  or  right  of  way,  giving 
to  such  grantor  or  his  assigns,  the  right  of  lateral  or  other  support 
through,  in,  or  under  the  said  property,  or  any  adjoining  lands  or 
space  occupied  by  said  rapid  transit  railroad  for  any  building  erected 
or  to  be  erected  upon  the  land  over  which  the  easement  or  right  of 
way  has  been  obtained  for  the  support  and  maintenance  of  any  such 
building  or  buildings,  provided  that  any  structure  that  shall  be  built 
for  the  support  of  any  such  building  or  buildings  shall  be  approved  by 


Eapid  Teansit  Act.  749 

said  board  and  shall  not  extend  in  or  under  any  street  beyond  the 
curb  lines  as  fixed  by  the  ordinances  of  the  board  of  aldermen  or 
other  legislative  body  of  such  city. 

(Added  by  L.  1894,  ch.  752.  Amended  by  L  1895,  ch.  519;  L.  1896,  ch. 
729;  L.  1901,  ch.  587;  L.  1904,  ch.  564;  L.  1906,  ch.  472.) 

§  40.  Entry  upon  lauds  and  property  —  Maps  and  plans  to  be 
made  —  Certification  and  filing  —  Making  and  filing  of  amended 
maps.  —  It  shall  and  may  be  lawful  for  said  board,  and  for  all  persons 
acting  under  its  authority,  to  enter  in  the  day  time  into  and  upon 
any  and  all  lands  and  property  which  it  shall  deem  necessary  to  be 
acquired,  or  to  which  there  may  be  appurtenant  rights,  terms, 
franchises,  easements  or  privileges  which  it  shall  deem  necessary 
to  be  acquired  or  extinguished  by  said  city,  for  the  purpose  of 
making  the  maps  or  surveys  hereinafter  mentioned,  and  also  to  enter 
in  like  manner  and  for  the  same  purpose  upon  any  property  adjacent  to 
and  within  five  hundred  feet  of  the  property  to  be  so  surveyed;  and 
the  said  board  shall  cause  three  similar  maps  or  plans  to  be  made  of 
each  parcel  of  property  which  it  may  deem  necessary  so  to  be  acquired 
or  to  which  there  may  be  appurtenant  rights,  terms,  franchises,  ease- 
ments or  privileges  necessary  so  to  be  acquired  or  extinguished, 
designating  each  of  said  parcels  by  a  number,  and  upon  each 
map  or  plan  so  made  or  in  a  memorandum  accompanying  the 
same  and  to  be  deemed  part  thereof  of  the  said  board  shall  cause  to 
be  clearly  indicated  the  particular  estate  or  estates,  rights,  terms, 
privileges,  franchises  or  easements  to  be  acquired  or  extinguished  for  the 
purposes  of  this  act,  in  relation  to  each  and  every  piece  or  parcel  of 
property  described  upon  said  map  or  plan.  The  said  board  shall  have 
power  to  cause  a  triplicate  set  of  maps  or  plans  and  memoranda  as 
herein  provided  for  to  be  made  as  often  and  at  such  times  as  said 
board  shall  determine,  and  each  set  of  maps  or  plans  and  memoranda 
so  made  shall  contain  the  particulars  above  enumerated  within  such 
district  as  said  board  shall  in  each  case  provide.  The  maps  or  plans 
and  memoranda  herein  provided  for,  when  approved  and  adopted  by  said 
board,  shall  have  written  thereon  a  certificate  of  such  approval,  signed 
by  the  members  of  said  board  adopting  and  approving  the  same,  and  one 
copy  thereof  shall  be  filed  in  the  department  of  public  works,  or  other 
chief  executive  department  having  principal  charge  of  the  streets, 
there  to  remain  as  a  public  record,  and  the  other  two  of  said  maps  or 
plans  and  memoranda  shall  be  transmitted  to  the  counsel  to  the  cor- 
poration or  other  principal  legal  adviser  of  said  city.  The  said  board 
may  from  time  to  time  make  and  file  further  maps  or  plans  and  memo- 
randa amending  those  already  filed,  but  not  so  as  to  defeat  or  impair 
any  property  or  interest  which  shall  have  been  already  acquired,  or  to 
revive  any  interest  or  right  which  may  have  been  already  extinguished 
by  the  said  city. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 
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§  41.  Board  may  direct  proceedings  to  acquire  property.— When- 
ever and  as  often  as  the  said  board  shall  deem  it  to  be  necessary  and 
proper  that  the  said  city  should  acquire  any  such  property  and  shall 
have  caused  to  be  made,  as  provided  in  the  last  preceding  sections,  the 
maps  or  plans  and  memoranda  specifying  and  defining  the  said  property 
to  be  acquired,  or  to  which  are  appurtenant  the  rights,  terms,  fran- 
chises, easements  or  privileges  to  be  acquired  or  extinguished,  and 
shall  have  certified,  filed  and  transmitted  the  several  copies  of  such 
maps  or  plans  as  in  the  last  section  prescribed,  the  said  board  may 
direct  the  counsel  to  the  corporation  or  other  principal  legal  adviser 
of  said  city,  to  take  legal  proceedings  to  acquire  the  same  for  the  said 
city,  and  the  said  counsel  to  the  corporation,  or  other  principal  legal 
adviser,  shall  thereupon  take  proceedings  as  in  this  act  provided. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  42.  Filing  of  maps  with  register  or  connty  clerk. —  The  said 
counsel  to  the  corporation,  or  other  principal  legal  adviser  of  said 
city,  shall  cause  one  of  the  maps  or  plans,  so  as  aforesaid  transmitted 
to  him,  to  be  filed  in  the  office  of  the  register  of  the  county,  or  if  there 
be  no  such  register,  then  in  the  office  of  the  county  clerk  of  the  county 
in  which  said  city  is  situated.  The  map,  hereinafter  denominated  the 
third  map,  being  the  other  one  of  the  two  so  as  aforesaid  transmitted 
to  said  counsel  to  the  corporation,  or  other  legal  adviser,  shall  be  dis- 
posed of  as  hereinafter  provided. 
(Added  by  L.  1894,  ch.  752.) 

§  43.  Application  for  appointment  of  commissioners  of  ap- 
praisal.—After  the  said  set*  shall  have  been  filed  as  hereinbefore  pro- 
vided in  the  office  of  the  register  or  county  clerk  of  said  county,  the 
said  counsel  to  the  corporation,  or  other  principal  legal  adviser,  for 
and  on  behalf  of  the  said  city,  shall,  and  he  may  from  time  to  time, 
upon  first  giving  the  notice  required  by  the  next  section  of  this  act, 
apply  to  the  supreme  court  at  any  special  or  general  term  thereof,  to 
be  held  in  the  judicial  district  in  which  said  city  is  situated,  for  the 
appointment  of  commissioners  of  appraisal.  Upon  each  such  applica- 
tion he  shall  present  to  the  court  a  petition,  signed  by  a  majority  of 
the  members  of  said  board  and  verified  in  the  manner  prescribed  by  law 
for  the  verification  of  pleadings,  according  to  the  practice  of  said  court, 
setting  forth  the  action  or  determination  theretofore  taken  or  had  by 
said  board,  with  respect  to  the  property  to  be  acquired,  and  the  filing 
of  said  maps  or  plans  and  memoranda  and  praying  for  the  appointment 
of  such  commissioners  of  appraisal.  Such  petition  shall  contain  a  gen- 
eral description  of  all  the  property  to,  or  in  or  over  or  appurtenant 
to  which  any  title,  interest,  right,  franchise,  easement,  term  or  privi- 

•  So  in  the  original. 
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lege  is  sought  to  be  acquired  or  extinguished,  and  of  every  right,  fran- 
chise, easement,  or  privilege  sought  to  be  acquired,  by  the  said  city  for 
public  purposes,  each  lot  or  parcel  being  more  particularly  described 
by  a  reference  to  the  number  of  said  lot  or  parcel  as  given  on  said 
maps,  and  the  title,  interest,  right,  easement,  term  or  privilege  sought 
to  be  acquired,  or  extinguished,  to  or  in  or  over  or  appurtenant  to  each 
of  said  lots  or  parcels  shall  be  stated  in  said  petition. 
(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  44.  Publication  of  notice,  or  service  of  petition  and  notice  of 
application  for  appointment  of  commissioners.—  The  said  counsel 
to  the  corporation,  or  other  principal  legal  adviser,  shall  give  or  cause 
to  be  given  notice  by  publication  in  two  public  newspapers  published  in 
the  said  city,  or,  instead  of  such  publication,  may  in  his  discretion  cause 
service  of  the  petition  and  notice  of  his  intention  to  make  application 
to  the  said  court  for  the  appointment  of  such  commissioners  of  ap- 
praisal, to  be  made  in  the  same  manner  prescribed  by  section  three 
thousand  three  hundred  and  sixty-two  of  the  code  of  civil  procedure, 
as  amended  by  chapter  ninety-five  of  the  laws  of  eighteen  hundred  and 
ninety,  such  notice  if  published  as  aforesaid  shall  state  the  time  and 
place  of  such  application,  shall  briefly  state  the  object  of  the  applica- 
tion, and  shall  briefly  describe  the  property  sought  to  be  acquired  or 
affected,  and  refer  to  a  fuller  statement  to  be  filed  in  the  office  of  the 
board  of  rapid  transit  railroad  commissioners,  in  which  shall  be  set 
forth  the  location  and  boundaries  of  the  several  lots  or  parcels  of  prop- 
erty, and  rights,  franchises,  easements  or  privileges  sought  to  be  taken 
or  affected,  and  a  brief  statement  as  to  each  of  said  lots  or  parcels,  of 
the  title,  interest,  rights,  easements,  terms  or  privileges  therein  or  ap- 
purtenant thereto  sought  to  be  acquired  or  extinguished,  with  a  refer- 
ence to  the  dates  and  places  of  filing  the  said  maps  or  plans  and  memo- 
randa shall  be  a  sufficient  description  of  the  property  sought  to  be  so 
taken  or  affected.  Such  notice  in  case  of  publication  as  aforesaid  shall 
be  so  published,  in  said  newspapers  twice  a  week  for  six  weeks  immedi- 
ately previous  to  the  time  fixed  in  said  notice  for  the  presentation  of 
each  petition. 

(Added  by  L.  1894,  ch.  752.  Amended  by  L.  1895,  ch.  519;  L.  1902, 
ch.  533.) 

§  45.  Order  for  appointment  of  commissioners. —  j^t  the  time 
and  place  mentioned  in  said  notice,  unless  the  said  courts  shall  adjourn 
said  application  to  a  subsequent  date,  and  in  that  event  at  the  time 
to  which  the  same  may  be  adjourned,  the  court,  upon  due  proof  to  its 
satisfaction  of  the  publication  aforesaid,  and  upon  filing  the  said  peti- 
tion, shall  make  an  order  for  the  appointment  of  three  disinterested 
freeholders,  residents  in  said  city,  as  commissioners  of  appraisal,  to 
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ascertain  and  appraise  the  compensation  to  be  made  to  the  owners  of 
property  so  to  be  taken  or  extinguished  for  the  purposes  indicated  in 
this  act.  Such  order  shall  fix  the  time  and  place  for  the  first  meeting 
of  the  commissioners. 

(Added  by  L.  1894,  ch.  752.) 

§  46.  Oath  of  commisBioners.— The  said  commissioners  shall 
take  and  subscribe  the  oath  required  by  the  twelfth  article  of  the 
constitution  of  the  state  of  New  York,  and  shall  forthwith  file  the  same 
in  the  office  of  the  clerk  of  the  county  in  which  said  city  is  situated. 

(Added  by  L.  1894,  ch.  752.) 

§  47.  City  seized  in  fee  of  lands  upon  filing  oath  —  Possession  — 
Entry  and  occupation  —  Actions  by  owners. —  On  filing  said  oath  in 
the  manner  provided  in  the  last  section,  the  said  city  shall  be  and 
become  seized  and  possessed  in  fee  or  absolute  ownership  of  all  those 
parcels  of  property,  rights,  terms,  franchises,  easements  and  privileges 
which  are  in  the  maps  or  plans  and  memoranda  referred  to  in  section 
forty  of  this  act,  described  as  parcels  of  property,  rights,  franchises, 
easements,  or  privileges  which  are  to  be  acquired,  and  also  shall  become 
seized  and  possessed  of  all  the  rights,  terms,  franchises,  easements  or 
privileges  appurtenant  to  any  lots  or  parcels  of  property  indicated  on 
said  maps  or  plans  as  parcels  in  regard  to  which  it  is  deemed  necessary 
to  acquire  such  rights,  terms,  franchises,  easements  or  privileges,  or 
the  said  rights,  terms,  franchises,  easements  or  privileges  shall  be  ex- 
tinguished as  the  case  may  be;  and  the  said  board  for  the  said  city, 
may  immediately  or  at  any  time  or  times  thereafter  take  possession 
or  enter  into  the  enjoyment  of  the  said  property,  rights,  terms,  fran- 
chises, easements  and  privileges  or  of  any  part  or  parts  thereof  without 
any  suit  or  proceeding  at  law  for  that  purpose  and  the  said  board  for 
the  said  city,  or  any  person  or  persons  acting  under  their  or  its  author- 
ity, may  enter  upon  and  use,  occupy,  and  enjoy  in  perpetuity  all  the 
parcels  of  property  and  all  the  rights,  terms,  franchises,  easements  or 
privileges  appurtenant  to  any  of  the  parcels  of  property  and  all  rights, 
franchises,  easements,  and  privileges,  described  on  said  maps  or  plans 
in  said  memoranda,  for  any  of  the  purposes  authorized  and  provided 
for  by  this  act.  But  on  such  filing  of  the  said  oath  the  said  city  shall 
be  and  become  forthwith  liable  to  the  respective  owners  of  the  several 
parcels  of  property  and  the  several  rights,  terms,  franchises,  easements 
and  privileges  appertaining  thereto,  and  of  the  said  rights,  franchises, 
easements,  and  privileges  acquired  as  aforesaid,  for  the  true  and  re- 
spective values  thereof,  together  with  interest  thereon  from  the  time 
of  filing  the  said  oath,  provided,  however,  that  no  such  interest  shall 
be  payable  to  any  owner  of  any  such  property,  right,  term,  franchise, 
easement  or  privilege  during  any  period  during  which  the  said  city  or 
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the  said  board  of  rapid  transit  railroad  commissioners  may  by  any 
resistance,  whether  by  legal  proceedings  or  otherwise  of  such  owner  or 
with  his  authority,  be  prevented  from  taking  possession  thereof  or 
enjoying  the  same ;  and  provided  further,  that  no  action  shall  be  brought 
to  recover  the  amount  of  such  value  or  interest  unless  within  eighteen 
months  after  the  filing  of  such  oath,  a  report  shall  not  have  been  duly 
made  by  the  commissioners  of  appraisal  as  herein  provided,  or  such 
report  shall  not  have  been  confirmed  by  the  supreme  court  as  herein 
provided,  so  that  the  said  city  shall  be  liable  to  forthwith  pay  the 
amount  by  such  report  ascertained  to  be  due  for  such  value  or  interest. 
(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  48.  Ponrers  and  duties  of  commissioners  of  appraisal  — 
Vacancies. —  Any  one  of  said  commissioners  of  appraisal  may  issue 
subpoenas  and  administer  oaths  to  witnesses,  and  they  or  any  one  of 
them,  in  the  absence  of  the  others,  may  adjourn  the  proceedings,  from 
time  to  time  in  their  discretion,  but  they  shall  continue  to  meet  from 
time  to  time  as  may  be  necessary  to  hear,  consider  and  determine  upon 
all  claims  which  may  be  presented  to  them  under  any  of  the  provisions 
of  this  act.  In  case  of  the  death,  resignation,  refusal  or  neglect  to 
serve  of  any  commissioner  of  appraisal,  the  remaining  commissioner  or 
commissioners  shall,  upon  ten  days'  notice,  to  be  given  by  advertise- 
ment in  the  newspapers  mentioned  in  section  forty-four  of  this  act, 
apply  to  the  supreme  court,  at  a  special  or  general  term  thereof,  to  be 
held  in  the  judicial  district  in  which  said  city  is  situated,  for  the 
appointment  of  a  commissioner  or  commissioners  to  fill  the  vacancy 
or  vacancies  so  occasioned.  In  case  of  the  death,  resignation  or  refusal 
to  serve  of  all  the  commissioners  of  appraisal,  the  said  counsel  to  the 
corporation  or  other  principal  legal  adviser  to  said  city  shall,  on  giving 
the  notice  required  in  this  section,  apply  to  the  said  court  for  the 
appointment  of  other  commissioners  of  appraisal.  It  shall  be  the  duty 
of  the  commissioners  of  appraisal  to  procure  from  the  counsel  to  the 
corporation  or  other  principal  legal  adviser  the  third  set  of  maps  or 
plans  and  memoranda  provided  for  in  sections  forty  and  forty-two  of 
this  act.  They  shall  view  the  property  laid  down  on  said  map,  and 
shall  hear  the  proofs  and  allegations  of  any  owner,  lessee  or  other  per- 
son in  any  way  entitled  to  or  interested  in  the  property  to  be  acquired 
or  extinguished,  or  any  part  or  parcel  thereof,  and  also  such  proofs 
and  allegations  as  may  be  offered  on  behalf  of  the  said  city.  They  shall 
reduce  the  testimony,  if  any,  taken  before  them  tc  writing,  and  after 
the  testimony  is  closed,  they,  or  a  majority  of  them,  all  having  con- 
sidered the  same,  and  having  an  opportunity  to  be  present,  shall,  with- 
out unnecessary  delay,  ascertain  and  determine  the  compensation  which 
ought  justly  to  be  made  by  the  said  city  to  the  owners  or  persons  inter- 
ested in  the  property  acquired  or  extinguished  by  said  proceedings.  The 
48 
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said  commissioners  of  appraisal  shall  make  reports  of  their  proceedings 
to  the  supreme  court,  as  in  the  next  section  provided  with  the  minutes 
of  the  testimony  taken  before  them,  if  any,  and  they  shall  be  entitled  to 
the  payment  hereinafter  provided  for  their  services  and  expenses,  to  be 
paid  from  the  fund  hereinafter  specified.  The  said  commissioners 
may  make  a  single  report  or  may  make  reports  from  time  to  time  as 
they  shall  reach  their  several  decisions  as  to  different  parcels  of 
property. 

(Added  by  L.  1894,  ch.  752.    Amended  by  L.  1895,  ch.  519.) 

§  49.  Report  of  commiBsioners. —  The  said  commissioners  shall 
prepare  a  report  or  reports,  to  which  shall  be  annexed  the  third  set  of 
maps  or  plans  and  memoranda  referred  to  in  section  forty-two  of  this 
act  and  therein  denominated  the  third  set  or  a  copy  thereof  certified 
by  them.  Each  said  report  shall  contain  a  brief  description  of  the 
property  so  taken  or  affected,  with  a  reference  to  the  map  upon  which 
the  same  is  required  to  be  indicated;  a  statement  of  the  sums  estimated 
and  determined  upon  by  them,  as  a  just  compensation  for  the  same 
to  be  made  by  the  city  to  the  owners  or  persons  interested  therein  and 
the  names  of  such  owners  and  persons;  but  in  all  and  each  and  every 
case  or  cases  where  one  or  more  of  the  owners  and  persons  interested, 
or  their  respective  estates  or  interests,  are  unknown,  or  not  fully 
known,  to  the  commissioners  of  appraisal,  it  shall  be  sufficient  for  them 
to  set  forth  and  state  in  general  terms  the  respective  sums  to  be  allowed 
and  paid  to  the  owners  of  and  persons  interested  therein,  generally, 
without  specifying  the  names  or  estates  or  interests  of  such  owners  or 
persons  interested,  or  any  or  either  of  them. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  eh.  519.) 

§  50.  Filing  of  reports.— Each  said  report,  signed  by  said  com- 
missioners, or  a  majority  of  them,  shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  said  city  is  situated,  and  the  commissioners  of 
appraisal  shall,  in  each  case,  notify  the  counsel  to  the  corporation,  or 
other  principal  adviser  to  said  city,  as  soon  as  any  such  report  is  filed. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  51.  Notice  of  presentation  of  report  to  court. —  The  counsel  to 
the  corporation,  or  other  principal  legal  adviser,  or,  in  case  of  his 
neglect  to  do  so  within  ten  days  after  receiving  notice  of  such  filing, 
then  any  person  interested  in  the  proceedings,  shall  give  notice  that 
the  said  report  will  be  presented  for  confirmation  to  the  supreme  court, 
at  a  special  term  thereof,  to  be  held  in  the  judicial  district  in  which 
said  city  is  situated,  at  a  time  and  place  to  be  specified  in  said  notice. 
The  said  notice  shall  contain  a  statement  of  the  time  and  place  of  the 
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filing  of  the  report,  and  shall  be  published  in  two  daily  newspapers 
published  in  such  city,  for  at  least  two  weeks  immediately  prior  to  the 
presentation  of  said  report  for  confirmation. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  52.  Confirmation  of  report.—  The  application  for  the  confirma- 
tion of  each  such  report  shall  be  made  to  the  supreme  court  at  a  special 
term  thereof,  held  in  the  judicial  district  in  which  said  city  is  situated. 
Upon  the  hearing  of  the  application  for  the  confirmation  thereof,  the 
said  court  shall  confirm  such  report  and  make  an  order  containing  a 
recital  of  the  substance  of  the  proceedings  in  the  matter  of  the  appraisal, 
with  a  general  description  of  the  property  appraised  and  for  which 
compensation  is  to  be  made,  and  shall  also  direct  to  whom  the  money 
is  to  be  paid,  and  whether  or  not  any  part  thereof,  and,  if  so,  what  part, 
is  to  be  deposited  with  the  comptroller  or  other  chief  financial  officer 
of  said  city  with  the  chamberlain  of  said  city,  or  if  there  be  no  cham- 
berlain, with  a  bank  or  trust  company  to  be  designated  by  said  court. 
Such  report  when  so  confirmed  shall,  except  in  the  case  of  an  appeal,, 
as  hereinafter  provided,  be  final  and  conclusive,  as  well  upon  the  said 
city  as  upon  owners  and  all  persons  interested  in  or  entitled  to  said 
property,  and  also  upon  all  other  persons  whomsoever. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§    53.    Payment     of     aipards  —  Actions     for     recovery     of     same. — 

The  said  city  shall,  within  four  calendar  months  after  the  confirmation 
of  any  report  of  the  commissioners  of  appraisal,  pay  to  the  respective 
owners  and  bodies  politic  or  corporate  mentioned  or  referred  to  in  said 
report,  in  whose  favor  any  sum  or  sums  of  money  shall  be  estimated 
and  reported  by  said  commissioners,  the  respective  sum  or  sums  so 
estimated  and  reported  in  their  favor  respectively,  with  legal  interest 
thereon  from  the  date  of  filing  the  oath  of  said  commissioners,  and  in 
case  of  neglect  or  default  in  the  payment  of  the  same  within  the  time 
aforesaid,  the  respective  person  or  persons  or  bodies  politic  or  corporate, 
in  whose  favor  the  same  shall  be  so  reported,  his,  her  or  their  executors, 
administrators,  successors  or  assigns  at  any  time  or  times  after  appli- 
cation first  made  by  him,  her  or  them,  to  the  comptroller  or  other  chief 
financial  officer  of  said  city  for  payment  thereof,  may  sue  for  and  re- 
cover the  same,  with  lawful  interest  as  aforesaid,  and  the  costs  of  suit, 
in  any  proper  form  of  action  against  the  said  city  in  any  court  having 
cognizance  thereof,  and  in  which  it  shall  be  sufficient  to  declare  gen- 
erally for  so  much  money  due  to  the  plaintiff  or  plaintiffs  therein  by 
virtue  of  this  act  for  property  taken  or  extinguished  for  the  purposes 
herein  mentioned,  and  the  report  of  said  commissioners,  with  proof  of 
the  right  and  title  of  the  plaintiff  or  plaintiffs  to  the  sum  or  sums 
demanded  shall  be  conclusive  evidence  in  such  suit  or  action. 
(Added  by  L.  1894,  eh.  752.    Amended  by  L.  1895,  ch.  519.) 
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§  54.  Payment  of  a^irard  to  cbamberlain  or  bank  in  certain 
cases  —  Recovery  of  award  paid  to  -nrrong  party. —  Whenever  the 
owner  or  owners,  person  or  persons  interested  in  any  property  taken  or 
affected  in  such  proceeding,  or  in  whose  favor  any  such  sum  or  sums 
or  compensation  shall  be  so  reported,  shall  be  under  the  age  of  twenty- 
one  years,  or  of  unsound  mind  or  absent  from  the  city,  and  also  in 
all  cases  where  the  name  or  names  of  the  owner  or  owners,  person  or 
persons,  interested  in  any  such  property  shall  not  be  set  forth  or  men- 
tioned in  said  report,  or  where  the  said  owner  or  owners,  person  or 
persons,  being  named  therein,  can  not,  upon  diligent  inquiry,  be  found, 
or  where  there  are  adverse  or  conflicting  claims  to  the  money  awarded 
as  compensation,  it  shall  be  lawful  for  the  said  city  to  pay  the  sum  or 
sums  mentioned  in  said  report,  payable,  or  that  would  be  coming  to 
such  owner  or  owners,  person  or  persons,  respectively,  with  interest, 
as  aforesaid,  to  the  chamberlain  of  said  city,  or,  if  there  be  no  chamber- 
lain, then  to  any  bank  or  trust  company  designated  by  the  court  in  the 
order  confirming  the  report  of  the  commissioners  of  appraisal,  to  the 
credit  of  such  owner  or  owners,  person  or  persons,  and  such  payment 
shall  be  as  valid  and  effectual  in  all  respects  as  if  made  to  the  said 
owner  or  owners,  person  or  persons,  interested  therein,  respectively,  ac- 
cording to  their  just  rights;  and,  provided,  also,  that  in  all  and  each 
and  every  such  case  and  cases  where  any  sum  or  sums  or  compensation 
reported  by  the  commissioners  in  favor  of  any  person  or  persons  or 
parties  whatsoever,  whether  named  or  not  named  in  said  report,  shall  be 
paid  to  any  person  or  persons,  or  party  or  parties,  whomsoever,  when 
the  same  shall  of  right  belong  and  ought  to  have  been  paid  to  some 
other  person  or  persons,  or  party  or  parties,  it  shall  be  lawful  for  the 
person  or  persons,  or  party  or  parties,  to  whom  the  same  ought  to  have 
been  paid,  to  sue  for  and  recover  the  same,  with  lawful  interest  and 
costs  of  suit,  as  so  much  money  had  and  received  to  his,  her  or  their 
use  by  the  person  or  persons,  party  or  parties,  respectively,  to  whom 
the  same  shall  have  been  so  paid. 

(Added  by  L.  1894,  ch.  752.) 

§  55.  Claims  for  compensation  —  Refusal  or  neglect  to  present 
claims.—  Every  owner  or  person  in  any  way  interested  in  any  property 
taken  or  extinguished  as  contemplated  in  this  act,  if  he  intends  to 
make  claim  for  compensation  for  such  taking  or  extinguishment,  shall 
within  six  months  after  the  appointment  of  the  commissioners  of  ap- 
praisal exhibit  to  the  said  commissioners  a  statement  of  his  claim,  and 
shall  thereupon  be  entitled  to  offer  testimony  and  to  be  heard  before 
them  touching  such  claim  and  the  compensation  proper  to  be  made  him, 
and  to  have  a  determination  made  by  such  commissioners  of  appraisal 
as  to  the  amount  of  such  compensation.  Every  person  neglecting  or 
refusing  to  present  such  claim  within  said  time  shall  be  deemed  to  have 
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surrendered  his  claim  for  such  compensation,  except  so  far  as  he  may 
be  entitled,  as  such  owner  or  person  interested,  to  the  whole  or  a  part 
of  the  sum  of  money  awarded  by  the  commissioners  of  appraisal  as  a 
just  compensation  for  taking  or  extinguishing  the  property  owned  by 
said  person,  or  in  which  the  said  person  is  interested. 
(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1901,  eh.  587.) 

§    56.    Payment  of  awards  to  persons  named  protects  the  city. — 

Payment  of  the  compensation  awarded  by  said  conmiissioners   of  ap- 
praisal to  the  persons  named  in  their  report  (if  not  infants  or  persons 
of  unsound  mind),  shall,  in  the  absence  of  notice  to  the  said  city  or 
other  claimants  to  such  award,  protect  the  said  city. 
(Added  by  L.  1894,  ch.  752.) 

§  57.  Specified  claims  and  special  reports  thereon.—  Said  com- 
missioners of  appraisal  may  in  their  discretion  take  up  any  specified 
claini  or  claims,  and  finally  ascertain  and  determine  the  compensation 
to  be  made  thereon,  and  make  a  separate  report  with  reference  thereto, 
annexing  to  said  report  a  copy  of  so  much  of  the  set  of  maps  or  plans 
and  memoranda  referred  to  in  section  forty-two  of  this  act  as  indicates, 
the  property  so  reported  on.  Such  report  shall,  as  to  claims  therein 
specified,  be  the  report  required  in  this  act,  and  the  subsequent  action 
with  reference  thereto,  shall  be  had  in  the  same  manner  as  though  no 
other  claim  were  embraced  in  said  proceeding,  which,  however,  shall 
continue  as  to  all  claims  upon  which  no  such  determination  and  report 
is  made. 

(Added  by  K  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  58.  Appeal  from  appraisal  and  report. —  Within  twenty  daj'S 
after  notice  of  the  confirmation  of  the  report  of  the  commissioners, 
as  provided  for  in  section  fifty-two  of  this  act,  which  notice  may,  as  to 
parties  who  have  not  appeared  before  the  commissioners,  be  given  in 
the  manner  provided  in  section  fifty-one  of  this  act,  either  party  may 
appeal  to  the  general  term  of  the  supreme  court  in  the  department 
in  which  such  commissioners  were  appointed,  from  the  appraisal  and 
report  of  the  commissioners  and  the  order  confirming  the  same.  Such 
appeal  shall  be  heard  upon  due  notice  thereof  being  given,  according 
to  the  rules  and  practice  of  said  court.  On  the  hearing  of  such  appeal 
the  court  may  direct  a  new  appraisal  and  determination  of  any  ques- 
tion passed  upon,  by  the  same  or  new  commissioners,  in  its  discretion, 
and  from  any  determination  of  the  general  term  either  party,  if  ag- 
grieved, may  take  an  appeal,  which  shall  be  heard  and  determined  by  the 
court  of  appeals.  In  the  case  of  a  new  appraisal  the  second  report 
shall  be  final  and  conclusive  on  all  the  parties  and  persons  interested. 
If  the  amount  of  comi)ensation  to  be  made  by  such  city  is  increased  by 
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the  second  report,  the  difference  shall  be  paid  by  the  comptroller  or 
other  chief  financial  officer  of  said  city,  to  the  parties  entitled  to  the 
same,  or  shall  be  deposited  with  the  chamberlain,  or  bank  or  trust  com- 
pany, as  the  court  may  direct,  and  if  the  amount  is  diminished  the 
difference  shall  be  refunded  to  the  said  city  by  the  party  to  whom  the 
same  may  have  been  paid,  and  judgment  therefor  may  be  rendered  by 
the  court  on  the  filing  of  the  second  report  against  the  party  liable  to 
pay  the  same.  But  the  taking  of  an  appeal  by  any  person  or  persons 
shall  not  operate  to  stay  the  proceedings  under  this  act  except  as  to 
the  particular  property  with  which  the  said  appeal  is  concerned.  Such 
appeal  may  be  heard  upon  the  evidence  taken  before  said  conunission- 
ers,  and  any  affidavits  as  to  irregularities,  and  three  printed  copies  of 
such  evidence  shall  be  furnished  by  the  said  city  to  the  party  taking 
the  appeal,  within  ten  days  after  the  appeal  is  perfected,  and  such 
appeal  may  be  heard  upon  the  evidence  so  furnished,  and  may  be  taken 
without  security  thereon. 
(Added  by  L.  1894,  ch.  752.) 

§  59.  Foirer  of  court  to  amend  defects  —  Appointment  and  re- 
moval of  commissioners.—  The  supreme  court  in  the  judicial  district 
in  which  said  city  is  situated  shall  have  power  at  any  time  to  amend 
any  defect  or  informality  in  any  of  the  special  proceedings  authorized 
by  this  act  as  may  be  necessary,  and  to  direct  such  further  notices  to 
be  given  to  any  party  in  interest  as  it  deems  proper,  and  also  to  appoint 
other  commissioners  in  place  of  any  who  shall  die,  or  refuse,  or  neglect 
to  serve  or  be  incapable  of  serving,  or  be  removed.  And  the  said  court 
may  at  any  time  remove  any  commissioner  of  appraisal  who  in  its 
judgment  shall  be  incapable  of  serving,  or  who  shall  for  any  reason 
in  its  judgment  be  an  unfit  person  to  serve  as  such  commissioner.  The 
cause  of  such  removal  shall  be  specified  in  the  order  making  the  same. 
If  in  any  particular  it  shall  at  any  time  be  found  necessary  to  amend 
any  pleading  or  proceeding  or  to  supply  any  defect  therein  arising  in 
the  course  of  any  special  proceeding  authorized  by  this  act,  the  same 
may  be  amended  or  supplied  in  such  manner  as  shall  be  directed  by  the 
supreme  court,  which  is  hereby  authorized  to  make  such  amendment 
or  correction.  Wherever  in  this  act  reference  is  made  to  the  general 
term  of  the  supreme  court,  it  shall  be  deemed  to  include  the  appellate 
division  of  the  supreme  court  for  the  district  in  which  said  city  is 
situated,  whenever  said  general  term  shall  be  superseded  thereby. 
'"  (Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§    60.   Property  acquired  deemed  to  be  acquired  for  public  use.— 

All  property   acquired  under   the  provisions   of   this   act   shall  be  and 
shall  be  deemed  to  have  been  acquired  for  public  uses  and  purposes, 
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and  for  the  purpose  of  affording  increased  facilities  for  rapid  transit 
between  points  within  the  city  acquiring  such  property. 
(Added  by  L.  1894,  ch.  752.) 

§  61.  Espense  payable  from  proceeds  of  bonds  —  Certain  ex- 
penses part  of  construction.—  The  moneys  necessary  and  sufficient 
to  be  paid  for  any  property,  acquired  in  any  manner  under  the  pro- 
visions of  this  act,  together  with  all  expenses  necessarily  incurred  in 
surveying,  locating,  and  acquiring  title  to  such  property,  and  for  sur- 
veying and  locating  the  same,  and  for  preparing  the  necessary  maps 
and  plans  in  connection  therewith,  shall  be  raised  and  paid  out  of  the 
proceeds  of  bonds  issued  and  sold  as  provided  by  section  thirty-sevon 
of  this  act,  and  all  such  expenses  so  incurred  in  surveying,  locating 
and  acquiring  title,  and  for  preparing  necessary  maps  and  plans  and 
also  those  incurred  as  provided  in  the  next  section  shall  be  deemed  a 
part  of  and  included  in  the  cost  of  constructing  the  road  or  roads,  the 
construction  of  which  rendered  it  necessary  to  acquire  the  property  in 
the  course  of  the  acquisition  of  which  such  expenses  may  be  incurred. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  62.  Compensation  of  commissioners  of  appraisal  —  Employes 
and    compensation    thereof  —  Fees    and    expenses    of    proceedings.— 

The  commissioners  of  appraisal  appointed  in  pursuance  of  this  act  shall 
receive  as  compensation  the  sum  of  ten  dollars  per  day  for  each  day 
actually  employed.  They  may  employ  the  necessary  clerks,  stenog- 
raphers and  surveyors.  The  counsel  to  the  corporation  or  other  prin- 
cipal legal  adviser  to  said  city  shall,  either  in  person  or  by  such  counsel 
as  he  shall  designate  for  the  purpose,  appear  for  and  protect  the  inter- 
ests of  the  city  in  all  such  proceedings  in  court  and  before  the  com- 
missioners. The  fees  of  the  commissioners  and  the  salaries  and  com- 
pensation of  their  employes,  and  all  other  necessary  expenses  in  and 
about  the  said  proceedings  provided  for  by  this  act,  and  such  allowance 
for  counsel  fees  as  may  be  made  by  order  of  the  court,  and  all  reason- 
able expenses  incurred  by  said  counsel  to  the  corporation,  or  other 
principal  legal  adviser  of  said  counsel  designated  by  him  for  the  proper 
presentation  and  defense  of  the  interests  of  said  city  before  said  com- 
missioners and  in  court,  shall  be  paid  by  the  comptroller  or  other  chief 
financial  officer  of  said  city  out  of  the  funds  referred  to  in  the  last 
preceding  section.  But  such  fees  and  expenses  shall  not  be  paid  until 
they  have  been  taxed  before  a  justice  of  the  supreme  court  in  the  judi- 
cial district  in  which  said  city  is  situated  upon  five  days'  notice  to  the 
counsel  to  the  corporation,  or  other  chief  legal  adviser  of  said  city. 
Such  allowance  shall,  in  no  case,  exceed  the  limits  prescribed  by  section 
thirty-two  hundred  and  fifty-three  of  the  code  of  civil  procedure. 
(Added  by  L.  1894,  eh.  752.) 
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§  63.  Proviso  as  to  roads  constructed  at  city's  expense. — In  case 
it  shall  be  determined  by  vote  of  the  people  as  provided  by  sections 
twelve  and  thirteen  of  chapter  seven  hundred  and  fifty-two  of  the  laws 
of  eighteen  hundred  and  ninety-four,  to  construct  by  and  at  the  city's 
expense,  then  and  in  that  event  the  road  or  roads  so  constructed  shall 
be  and  remain  the  absolute  property  of  the  city  so  constructing  it  or 
them,  and  shall  be  and  be  deemed  to  be  a  part  of  the  public  streets  and 
highways  of  said  city,  to  be  used  and  enjoyed  by  the  public  upon  the 
payment  of  such  fares  and  tolls,  and  subject  to  such  reasonable  rules 
and  regulations  as  may  be  imposed  and  provided  for  by  the  board  of 
rapid  transit  railroad  commissioners  in  said  city. 

(Added  by  L.  1894,  ch.  752.     Amended  by  L.  1895,  ch.  519.) 

§  64.  Construction  of  act  —  Rights  not  aSected  —  Ijairs  not  re- 
pealed —  Proviso  as  to  constructing  of  railways.— This  act  shall  not 
be  construed  to  rei)eal  or  in  any  manner  affect  chapter  six  hundred  and 
six  of  the  laws  of  eighteen  hundred  and  seventy-five,  entitled  "An  act 
to  further  provide  for  the  construction  and  operation  of  a  steam  railway 
or  railways  in  the  counties  of  this  state,"  or  the  acts  amendatory  thereof 
or  supplemental  thereto,  or  article  five  of  chapter  five  hundred  and 
sixty-five  of  the  laws  of  eighteen  hundred  and  ninety,  known  as  the 
railroad  law,  except  so  far  as  the  said  acts,  or  either  of  them,  would, 
if  this  act  had  not  been  passed,  authorize  the  appointment  hereafter  of 
any  commissioners  applied  for  as  provided  in  section  one  of  said  act 
of  eighteen  hundred  and  seventy-five,  or  in  section  one  hundred  and 
twenty  of  said  act  of  eighteen  hundred  and  ninety,  in  any  city  or  cities 
containing  a  population  of  over  one  million  inhabitants,  according  to 
the  last  preceding  national  or  state  census,  or  authorize  any  commis- 
sioners already  appointed  pursuant  to  the  provisions  of  such  act  or 
acts  in  any  such  city  or  cities,  to  fix,  determine  or  locate  any  new  route 
or  routes,  pursuant  to  the  provisions  of  either  of  said  acts.  This  act 
shall  not  be  construed  in  any  manner  to  affect  the  exercise  or  enjoy- 
ment at  any  time,  and  from  time  to  time  hereafter,  of  any  right  or 
rights  heretofore  acquired,  exercised  or  enjoyed  by  any  coi-poration  here- 
tofore duly  incorporated  and  organized  or  deriving  powers  and  rights 
under  the  laws  of  this  state.  This  act  shall  not  affect  or  impair  the  exer- 
cise or  enjoyment  of  any  right  or  rights  now  possessed  or  heretofore  ac- 
quired or  heretofore  authorized  to  be  acquired,  exercised  or  enjoyed  by  any 
street  surface  railroad  corporation,  except  as  herein  otherwise  expressly 
provided,  and  this  act  shall  not  be  construed  to  repeal  or  in  any  manner 
affect  chapter  one  hundred  and  forty  of  the  laws  of  eighteen  hundred 
and  fifty,  entitled  "An  act  to  authorize  the  formation  of  railroad  cor- 
porations, and  to  regulate  the  same,"  or  either  of  the  several  acts 
amendatory  thereof  or  supplementary  thereto.  This  act  shall  not  be 
construed  to  repeal  or  in  any  manner  affect  chapter  five  hundred  and 
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sixty-five  of  the  laws  of  eighteen  hundred  and  ninety,  known  as  the 
railroad  law,  except  as  hereinabove  expressly  provided,  or  except  so  far 
as  the  provisions  of  the  same  conflict  with  the  provisions  of  this  acx. 
Eut  nothing  in  this  section  contained  shall  prevent  the  board  of  rapid 
transit  railroad  commissioners  from  laying  out  a  route  for  a  railway 
and  constructing  and  operating  a  railway,  and  such  board  shall  have 
the  right  to  lay  out  such  route  and  construct  and  operate  such  railway, 
over,  under,  along  or  across  any  street  in,  along,  under  or  over  which 
there  shall  be  any  existing  railway,  provided  that  the  routes  so  laid 
out  by  the  said  board  and  the  railway  so  constructed  by  it  shall  so  pass 
over  or  under  or  at  the  side  of  such  existing  railway  as  not  to  interfere 
with  its  operation. 

(Originally  §  34.  Section  number  changed  to  64  by  L.  1894,  cb.  752. 
Amended  by  L.  1895,  cb.  519;  L.  1906,  ch.  472.) 

§  65.  Hepeal.— All  acts  and  parts  of  acts,  local  or  general,  incon- 
sistent with  this  act  are  hereby  repealed. 

(Originally  §  36.  Section  number  cbanged  to  66  by  L.  1894,  ch.  752, 
and  to  65  by  L.  1906,  ch.  472.) 

§  66.  Time  of  taking  effect.— This  act  shall  take  effect  immedi- 
ately. 

(Originally  §  37.  Section  number  changed  to  67  by  L.  1894,  oh.  752, 
and  to  66  by  L.  1906.  ch.  472.) 


LAWS  OF  1894,  CHAPTER  752. 
§  10.  Number  required  to  concur  in  vote. —  Whenever  it  is  ex- 
pressly provided  in  the  act  hereby  amended  that  any  act  of  the  board 
of  rapid  transit  railroad  commissioners  shall  be  done  by  the  concurrent 
vote  of  four  of  the  members  of  said  board,  the  act  hereby  amended  is 
further  amended  so  as  to  provide  in  such  cases  that  such  vote  shall 
be  that  of  six  of  such  members. 

§  11.  Transfer  of  books,  property,  etc. —  Payment  of  expenses 
and  compensation  of  outgoing  commissioners.— Xhe  commissioners 
of  rapid  transit  heretofore  appointed  under  the  act  hereby  amended, 
or  who  became  such  commissioners  by  its  terms,  upon  the  organization 
of  the  board  which  shall  succeed  them  pursuant  to  said  act  as  hereby' 
amended,  shall  cease  to  be  such  commissioners  and  shall  transfer  and 
deliver  to  the  board  of  rapid  transit  railroad  commissioners,  provided 
for  by  the  act  hereby  amended,  as  so  amended,  all  furniture,  books, 
maps,  records,  plans  and  other  papers  and  property  of  what  kind  soever 
appertaining  or  belonging  to  or  in  the  custody  of  the  board  of  which 
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they  were  commissioners,  or  in  their  possession,  or  under  their  control 
as  such  commissioners,  or  held  by  them,  or  for  which  they  are  respon- 
sible in  their  official  capacity.  The  expenses  incurred  by  said  commis- 
sioners for  which  an  appropriation  or  appropriations  shall  have  been 
made  pursuant  to  section  ten  of  the  act  hereby  amended,  shall  be  paid 
upon  vouchers  to  be  furnished  by  said  commissioners  and  otherwise, 
as  provided  in  said  section.  Said  commissioners  shall  also  be  entitled 
to  receive  a  reasonable  compensation  for  the  services  which  have  been 
rendered  by  them,  which  may  have  been,  or  which  shall  be,  determined 
on  their  application  in  the  manner  provided  for  in  said  section.  The 
comptroller,  or  other  chief  financial  officer  of  said  city,  is  hereby  au- 
thorized and  directed  to  issue  and  sell  revenue  bonds  of  such  city  in 
anticipation  of  the  receipt  of  taxes,  and  out  of  the  proceeds  of  such 
bonds  to  pay  said  compensation  so  ascertained  and  determined,  and  the 
amount  necessary  to  pay  the  principal  and  interest  of  said  bonds  shall 
be  included  in  the  tax  levy  of  said  city  for  the  year  next  following  the 
issue  and  sale  of  the  same. 

§  12.  Submission  to  electors  of  qnestion  trhether  a  rapid  transit 
railway  stall  be  constructed — The  said  board  of  rapid  transit  rail- 
way commissioners  shall  cause  the  question,  whether  such  railway  or 
railways  shall  be  constructed  by  the  city  and  at  the  public  expense,  to 
be  submitted  to  the  vote  of  the  qualified  electors  of  the  city  within 
which  such  railway  or  railways  is  or  are  to  be  constructed,  and  to  that 
end  it  shall  be  the  duty  of  the  said  board,  after  completion  of  the  de- 
tailed plans  and  specifications,  as  required  by  the  act  hereby  amended, 
at  least  thirty  days  prior  to  the  next  general  election,  to  file  with  the 
public  officer  or  officers  within  the  county  in  which  such  city  is  located, 
who  may  be  charged  with  the  duty  of  printing  the  ballots  to  be  used 
at  such  election,  a  request  that  separate  ballots  be  printed  and  supplied 
to  such  electors,  one-half  in  number  of  which  shall  read :  "  For  munic- 
ipal construction  of  rapid  transit  road,"  and  the  other  half  in  number 
of  said  ballots  shall  read,  "Against  municipal  construction  of  rapid 
transit  road."  Upon  such  request  being  so  filed,  such  ballots  shall  be 
printed  and  supplied  to  such  electors  at  such  general  election,  and 
separate  ballot  boxes  shall  be  provided  for  the  reception  of  the  same 
in  each  election  district  within  such  city,  and  the  provisions  of  chapter 
six  hundred  and  eighty  of  the  laws  of  eighteen  hundred  and  ninety- 
two,  entitled  "An  act  in  relation  to  the  elections  constituting  chapter 
six  of  the  general  laws,"  and  any  act  or  acts  •  amendatory  thereof  or 
supplemental  thereto  shall  apply  thereto  as  far  as  the  nature  of  the 
case  may  allow.  No  ballot  which  may  be  provided  under  this  section 
shall  be  deemed  invalid  by  reason  of  any  error  in  dimensions,  style 
of  printing,  or  other  formal  defect,  or  through  having  been  deposited 
in  the  wrong  ballot  box,  but  all  of  such  ballots  shall  be  canvassed  and 
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returned  as  if  such  formal  defect  had  existed,  or  as  if  they  had  been 
deposited  in  the  box  provided  for  the  purpose.  Upon  the  canvass  of 
such  votes  by  the  board  of  county  canvassers  of  the  county  in  which 
such  city  is  located,  it  shall  be  the  duty  of  said  board  to  file  with  the 
county  clerk  of  said  county  a  statement  which  shall  declare  the  total 
number  of  votes  cast  in  said  city  "  for  municipal  construction  of  rapid 
transit  road,"  and  the  total  number  so  cast  therein  "  against  municipal 
construction  of  rapid  transit  road."  And  the  said  railway  or  railways 
shall  be  constructed  by  the  said  city  and  at  the  public  expense,  if  it 
shall  be  found  from  such  statements  so  filed  that  there  is  a  majority 
of  the  votes  so  cast  in  favor  of  such  municipal  construction. 


§  13.  Constrnction  of  road  —  Letting  of  contracts — ^Approval  by 
corporation  counsel.— In  case  the  majority  of  votes  cast  at  such  elec- 
tion shall  be  in  favor  of  such  municipal  construction  of  said  railway 
or  railways,  it  shall  be  the  duty  of  said  board  of  rapid  transit  railway 
commissioners  within  thirty  days  after  the  official  declaration  of  the 
said  vote  to  proceed  to  construct  the  said  railway  or  railways,  and  to 
make  and  let  all  contracts  required  for  the  performance  of  the  work 
necessary  to  be  done  and  performed  in  and  about  the-  construction 
thereof.  All  such  contracts  must,  before  execution,  be  approved  as  to 
form  by  the  counsel  to  the  corporation,  or  other  chief  legal  adviser 
for  said  city. 


§  14.  Time  of  taking  effect—  This  act  shall  take  effect  immedi- 
ately; except  that  the  building  of  said  road,  or  the  sale  of  the  fran- 
chises as  provided  for  in  sections  seven  and  thirty-four  of  the  act 
hereby  amended,  as  so  amended,  is  postponed  until,  and  made  depend- 
ent upon,  the  determination  of  that  question  by  the  vote  of  the  people 
as  called  for  by  sections  twelve  and  thirteen  of  this  act. 


LAWS  OF  1906,  CHAPTER  472. 

§  14,  Effect  of  amendments.— J^othing  in  this  act  contained  shall 
repeal,  modify  or  alter  any  provision  of  the  act  hereby  amended  in 
respect  of  any  railway  or  railways  constructed,  constructing  or  con- 
tracted for  thereunder  when  this  act  takes  effect;  but  the  act  hereby 
amended  shall  be  and  continue  in  full  force  and  effect  in  respect  of 
such  railway  or  railways  so  constructed,  constructing,  or  contracted  for, 
as  if  this  act  had  not  been  passed. 
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LAWS  OF   1906,  CHAPTER   109. 

An  act  to  terminate  tlie  use  of  streets,  avenues  and 
public  places  in  the  city  of  'Ne\xr  York,  in  the  bor- 
ough of  Manhattan,  by  railroads  operated  by 
steam  locomotive  pow^er  at  grade. 

Became  a  law  March  26,  1906,  with  the  approval  of  the  Governor.     Passed, 
three-fifths  being  present. 

Accepted  by  the  city. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assemhly,  do  enact  as  follows: 

Section  1.  General  powers  of  board  in  terminating  operation 
of  railroads  in  public  places.— The  board  of  rapid  transit  commis- 
sioners in  and  for  cities  having  over  one  million  inhabitants  is  hereby 
empowered  and  directed  as  speedily  as  possible  to  prepare  a  plan  for  the 
removal  of  the  tracks  of  railways  now  operated  by  steam  locomotive 
power,  laid  on,  across,  through  or  along  the  public  streets,  avenues,  or 
public  parks  or  places  of  the  city  of  New  York,  in  the  borough  of  Man- 
hattan, at  grade;  and  to  terminate  the  operation  thereon  of  any  railway 
by  steam  locomotive  power;  and  to  take  such  action  in  that  regard  as 
herein  provided.  In  carrying  out  the  duties  imposed  by  this  act,  said 
board  of  rapid  transit  commissioners  and  their  various  oificers  and 
agents  shall  have  and  enjoy  all  the  powers  now  conferred  on  them  by 
chapter  four  of  the  laws  of  eighteen  hundred  and  ninety-one,  and  also 
amendments  thereto  now  in  force,  so  far  as  the  same  may  be  applicable 
to  the  purpose  of  this  act,  together  with  all  the  powers  which  any  board, 
commissioner  or  public  officer  now  has  to  regulate  the  manner  of  exer- 
cise on,  across,  through  or  along  such  streets,  avenues,  or  public  parks  or 
places  of  any  public  franchise  heretofore  granted  to  any  such  steam 
railway  company,  including  the  right  to  regulate  or  require  changes  to 
be  made  for  the  public  convenience  or  benefit  in  the  use  of  such  streets, 
avenues,  public  parks  or  places  by  such  railroad  company,  and  all  other 
powers  in  that  regard  expressed  or  implied  in  any  such  franchise  granted 
to  any  such  railway  company  so  operated  to  operate  a  railroad  on, 
across,  through  or  along  avenues,  streets,  or  public  parks  or  places  of 
the  borough  of  Manhattan. 

§  2.  Plan  and  agreement.—  The  said  board  of  rapid  transit  commis- 
sioners is  hereby  empowered  and  instructed  to  prepare  a  plan  and  make 
an  agreement  with  any  railroad  company  or  companies  now  so  operating 
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a  railroad  by  steam  locomotive  power  in  the  borough  of  Manhattan, 
in  the  city  of  New  York,  which  railroad  is  now  operated  at  grade  as 
aforesaid  in  said  borough,  said  plan  and  agreement  to  provide  in  detail 
for  the  construction  by  the  railroad  company  or  companies  at  its  or 
their  own  cost  of  a  subway  under  the  roadbed  of  the  present  tracks  or 
under  such  other  street  or  streets,  avenues  or  public  or  private  property 
as  may  be  agreed  upon,  to  which  said  tracks  shall  be  removed  and  on 
which  shall  be  operated,  subject  to  the  regulation  of  the  board  of  rapid 
transit  commissioners,  a  freight,  passenger  or  freight  and  passenger 
railway  business  under  a  franchise,  the  term  and  duration  whereof  shall 
be  in  such  agreement  iixed  and  determined,  and  such  plan  and  agree- 
ment further  to  provide  that  as  a  condition  of  said  agreement  and  as 
a  part  of  the  consideration  therefor,  all  present  franchises  of  every  kind 
on,  across,  through  and  along  such  streets,  avenues  and  public  parks 
and  places  where  said  railroad  is  so  operated  by  such  steam  locomotive 
power  at  grade  shall  be  surrendered  and  canceled  and  the  tracks  thereof 
shall  at  the  cost  of  the  railroad  company  or  companies  be  removed  there- 
from and  that  the  right  and  franchise  to  operate  said  railroad  thereon 
shall  cease.  The  board  of  rapid  transit  commissioners  may  grant  to 
said  company  or  companies  an  additional  franchise  to  lay  in  said  subway 
such  additional  tracks  as  may  be  agreed  upon  and  to  operate  thereon  a 
freight,  passenger  or  freight  and  passenger  business,  under  such  terms 
and  for  such  compensation  as  shall  be  fixed  by  said  board  in  said  grant. 
It  shall  be  further  stipulated  in  said  agreement  that  the  consent  of  the 
board  of  rapid  transit  commissioners  shall  be  obtained  and  proper  com- 
pensation be  fixed  by  said  board  as  a  condition  to  said  company  or 
companies  making  any  connection  or  connections  between  said  subway 
and  other  subways,  to  be  owned  or  occupied  by  said  company  or  com- 
panies or  by  any  other  company  or  companies. 

§  3.  Construction  of  pipe-galleries  — '  Interference  xrith 
aevrers,  water  pipes,  etc.,  in  constructing  subtray  —  Wlien  agree- 
ments take  effect  — Enforcement.— The  board  of  rapid  transit  com- 
missioners may  further  provide  in  said  plan  for  the  construction  of 
such  pipe  galleries  in,  along  and  through  said  subway  as  they  may 
deem  necessary  for  the  public  use;  and  provide  for  the  expense  of 
constructing  the  same  to  be  borne  by  the  city  of  New  York,  said  pipe 
galleries  to  be  and  remain  the  property  of  the  city  of  New  York.  If 
the  board  of  estimate  and  apportionment  shall  provide  for  the  con- 
struction of  pipe  galleries  to  contain  sewers,  pipes  or  other  subsurface 
structures,  the  said  galleries  shall  be  maintained  by  the  city  of  New 
York  and  shall  be  in  the  care  and  charge  of  the  said  board  and  subject 
to  such  regulations  as  it  shall  prescribe  not  inconsistent  with  the  pro- 
visions of  this  act,  and  any  revenue  derived  therefrom  shall  be  paid 
into  the  treasury  of  said  city.    Provided,  however,  that  any  person  or 
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corporation  who  or  which,  at  the  time  of  the  construction,  of  the  said 
galleries  shall  own  pipes,  subways  or  conduits  in  a  street,  avenue  or 
public  place  in  which  said  galleries  shall  be  constructed  pursuant  to 
this  act,  shall  be  entitled  to  the  use  of  such  galleries  for  his  or  its  said 
pipes,  subways  or  conduits  in  the  same  manner  as  the  said  person  or 
corporation  shall  be  entitled  by  law  to  the  use  of  such  street,  avenue 
or  public  place,  and  that  no  rent  shall  be  charged  for  such  use,  except 
a  reasonable  charge  to  defray  the  actual  cost  of  maintenance,  unless 
such  pipes,  subways  or  conduits  shall  be  of  a  greater  capac- 
ity than  those  theretofore  owned  by  such  person  or  corporation 
in  said  street,  avenue  or  public  place,  and  that,  if  the  capacity 
of  any  such  pipe,  subway  or  conduit  so  placed  in  the  said  gal- 
leries shall  be  increased,  the  rent  shall  be  charged  only  for  such 
increased  capacity;  and  provided,  further,  that  the  placing  in  any  such 
galleries  of  the  subways  or  conduits  of  any  corporation  owning  sub- 
ways or  conduits  for  electrical  conductors,  shall  not  in  any  wise  affect 
the  right  of  such  corporation  to  charge  and  demand  such  compensation 
or  rent  for  the  use  of  said  subways  or  conduits  by  other  corporations 
or  individuals  as  is,  or  may  be,  permitted  by  law.  Whenever  the  con- 
struction of  any  railway,  depressed  way,  subway  or  tunnel  under  the 
provisions  of  this  act  shall  interfere  with,  disturb  or  endanger  any 
sewer,  water  pipe,  gas  pipe,  or  other  duly  authorized  subsurface  struc- 
tures, the  work  of  construction  at  such  points  shall  be  conducted  in 
accordance  with  the  reasonable  requirements  and  under  the  supervision 
of  the  ofScer  or  local  authority  having  the  care  of  and  the  jurisdiction 
or  control  over  such  subsurface  structures  so  interfered  with,  disturbed 
or  endangered.  All  expenses  incidental  to  such  supervision  and  to  the 
work  of  reconstructing,  readjusting  and  supporting  any  such  sewer, 
water  pipe,  gas  pipe  or  other  duly  authorized  subsurface  structure  shall 
be  borne  and  paid  by  the  railroad  company  or  companies  now  operating 
such  railroad  by  steam  locomotive  power.  Said  plan  shall  provide 
further,  the  time  within  which  such  work  shall  be  done  which  shall  be 
under  the  supervision  and  the  control  of  the  board  of  rapid  transit 
commissioners.  The  board  of  rapid  transit  commissioners  shall  pre- 
pare such  plan,  and  the  maps  and  drawings  necessary  thereto  as 
speedily  as  possible.  No  agreement  for  the  changes  proposed  by  this 
act  or  for  the  plan  herein  provided  for,  shall  be  binding  or  take  effect 
until  the  contract,  the  said  plan  and  the  maps  in  connection  therewith, 
prepared  by  and  under  the  direction  of  the  board  of  rapid  transit  com- 
missioners, shall  have  been  submitted  to  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York  and  shall  have  been  approved 
by  said  board.  Upon  said  approval,  the  said  contract  may  be  executed 
by  the  board  of  rapid  transit  commissioners  and  said  railroad  company 
or  companies  and  shall  thereupon  be  binding  upon  the  city  of  New 
York,  upon  said  board  of  rapid  transit  commissioners  and  upon  said 
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railroad  company  or  companies.  After  said  contract  shall  have  gone 
into  effect,  the  enforcement  thereof  and  of  the  several  provisions  therein 
contained  shall  he  a  part  of  the  duties  of  said  hoard  of  rapid  transit 
commissioners,  which  shall  in  its  own  name  take  such  proceedings  in 
law  or  in  equity  as  may  he  from  time  to  time  necessary  to  enforce  the 
same. 

§  4.  Condemnation  of  rights,  privileges  and  f rancMses.—  Jn  case 
the  board  of  rapid  transit  commissioners  shall  be  unable  within  twelve 
months  after  this  act  takes  effect  to  agree  as  herein  provided  with  such 
railroad  company  upon  a  plan  as  contained  in  the  preceding  section  and 
obtain  the  approval  thereof  of  the  board  of  estimate  and  apportionment, 
the  said  board  of  rapid  transit  commissioners  shall  thereupon  condemn 
all  and  any  rights,  privileges  and  franchises  of  any  such  railway  com- 
pany or  companies  to  operate  by  locomotives  using  steam  or  other  power 
cars  or  trains  for  carrying  freight  and  passengers  at  grade  on,  across, 
through  or  along  streets,  avenues,  public  parks  or  places  of  the  city  of 
New  York,  borough  of  Manhattan  and  cause  the  tracks  of  such  railroad 
or  railroads  to  be  removed  therefrom.  It  shall  cause  to  be  prepared  three 
similar  maps  or  plans  showing  the  streets,  avenues,  public  parks  and 
places  on  which  any  such  railroad  company  now  operates  or  has  any 
franchise  or  right  to  operate  such  steam  railway  at  grade  in  said  city 
and  borough  and  showing  the  location  thereon  of  the  tracks,  if  any,  of 
such  railway  whose  tracks  or  appurtenances  or  whose  right  to  conduct 
such  railway  are  to  be  so  condemned  as  herein  provided.  Such  maps 
or  plans  when  adopted  and  approved  by  said  board  shall  be  disposed  of 
in  like  manner  as  maps  or  plans  of  property  to  be  condemned  under 
the  provisions  of  chapter  four  of  the  laws  of  eighteen  hundred  and 
ninety-one  as  amended;  and  the  provisions  of  said  chapter  relative  to 
the  condemnation  of  property  for  public  use,  so  far  as  the  same  may  be 
applicable  and  not  in  conflict  with  the  provisions  of  this  act,  shall  apply 
to  the  proceedings  to  be  had  hereunder.  Said  board  shall  after  the 
filing  of  said  maps  or  plans  direct  the  counsel  to  the  corporation  of  the 
city  of  New  York  to  take  legal  proceedings  to  acquire  by  condemnation 
all  such  valid  or  lawful  franchises  of  any  such  company  operating  such 
railway  in  said  city,  and  the  tracks  and  appurtenances  thereof  in  such 
public  streets,  avenues,  public  parks  or  places  as  shown  in  said  map  or 
plans.  Said  counsel  to  the  corporation  shall  thereupon  cause  to  be 
served  on  the  president  or  other  officer  upon  whom  a  summons  against 
such  corporation  might  be  served  in  an  action  of  the  railway  corpo- 
ration or  corporations  whose  franchises  or  right  to  operate  such  rail- 
way or  railways  is  to  be  condemned,  or  whose  tracks  or  property  is  to 
be  affected  by  such  proceeding,  ten  days  prior  to  the  date  on  which  the 
same  is  made  returnable,  notice  of  an  application  for  the  appointment 
of  commissioners  for  the  condemnation  of  such  franchise  or  franchises 
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and  of  such  tracks  or  appurtenances  thereto,  and  shall  accompany  such 
notice  with  a  copy  of  a  petition  signed  by  a  majority  of  the  members 
of  said  board  and  verified  in  the  manner  prescribed  by  law  for  the 
verification  of  pleadings,  setting  forth  the  action  or  determination 
theretofore  taken  or  had  by  said  board  in  respect  to  the  franchises, 
rights,  privileges  or  property  to  be  acquired,  and  the  filing  of  said  maps 
or  plans  and  praying  for  the  appointment  of  said  commissioners  of 
appraisal  for  the  purpose  of  condemning  terminating  and  acquiring  such 
franchises,  rights,  privileges  and  property  therein  specified.  Said 
petition  shall  contain  a  general  description  of  the  franchises,  grants, 
easements,  tracks,  properties  or  appurtenances  sought  to  be  acquired 
or  extinguished  and  such  notice,  so  served,  shall  be  sufficient  notice  to 
such  corporation  without  publication  thereof.  Said  application  shall 
be  made  to  the  supreme  court  at  a  special  term  in  the  judicial  dis- 
trict in  which  said  city  is  situated.  The  provisions  of  chapter  four  of 
the  laws  of  eighteen  hundred  and  ninety-one  as  amended  relative  to  the 
acquisition  of  property  for  public  uses  thereunder  shall  apply  to  such 
application,  and  to  the  appointment,  powers,  procedure,  compensation 
and  report  of  the  commissioners  and  other  public  officers  acting  for  the 
purpose  of  such  condemnation  under  this  act.  Said  commissioners  shall 
take  testimony  and  shall  make  a  report  with  all  convenient  speed,  which 
report '  shall  include,  among  other  matters  deemed  to  be  relevant  and 
proper  in  such  report,  a  statement  of  the  source,  nature  and  extent 
of  each  franchise,  privilege  or  right  lawfully  possessed  by  such  railway 
company  or  companies  as  found  by  them  and  condemned  and  terminated 
in  such  proceeding,  the  value  thereof  and,  if  more  than  one  franchise, 
they  shall  state  such  values  separately,  a  statement  of  the  tracks,  prop- 
erty and  appurtenances  so  condemned  and  the  value  thereof.  Such 
report  shall  fix  the  compensation  if  any,  which  the  commissioners  find 
to  be  reasonable  and  proper  to  be  made  to  such  railway  company  or 
companies  for  such  franchise  so  condemned  and  terminated  and  for 
the  tracks,  property  and  appurtenances  thereto  so  taken  and  condemned. 
Notice  of  an  application  to  confirm  such  report  may  be  given  by  any 
party  thereto,  by  serving  a  copy  of  said  report  on  the  attorney  or  attor- 
neys for  the  railroad  corporation  or  corporations  or  upon  the  counsel 
to  the  corporation  with  notice  that  an  application  shall  be  made  for 
such  confirmation  to  the  supreme  court  not  less  than  ten  days  there- 
after at  a  time  and  place  therein  provided  and  no  publication  of  notice 
or  of  the  filing  of  such  report  shall  be  required. 

§  5.  Termination  of  rights  of  companies  ^  Fo^rers  daring  pro- 
ceedings  —  Expenses  of  proceedings.— No  such  franchise  shall  termi- 
nate nor  shall  the  right,  title  or  interest  of  such  railroad  company  or 
companies  in  the  same  or  in  the  tracks,  properties  or  appurtenances  to 
be  condemned  and  acquired  in  such  proceeding,  cease  or  terminate  until 
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the  entry  of  a  final  order  made  by  the  supreme  court  confirming  the 
report  of  such  commissioners  and  the  court  on  making  such  order  shall 
fix  a  date  not  more  than  one  year  thereafter  on  which  the  right  to 
operate  such  railway  or  exercise  such  franchise  and  to  use  such  tracks, 
property  or  appurtenances  shall  cease  and  determine,  and  in  case  an 
appeal  be  taken  from  such  order  of  confirmation  such  time  shall  be 
further  extended  for  a  like  period  after  the  entry  of  an  order  of  affirm- 
ance on  such  appeal.  During  such  period  it  shall  be  lawful  for  such 
railroad  company  or  companies  to  continue  the  use  of  such  franchise  or 
franchises  or  of  the  tracks,  property  or  appurtenances  sought  to  be 
condemned  or  acquired,  as  if  no  such  proceeding  had  been  instituted. 
The  award,  if  any,  made  to  such  commissioners  and  confirmed  by  said 
court  shall  become  payable  on  the  expiration  of  such  period  with 
interest  thereafter,  and  such  award  with  the  cost  and  expenses  incident 
to  such  proceeding  shall  be  borne  and  paid  by  the  city  of  New  York 
by  the  issue  and  sale  of  corporate  stock  of  the  city  of  New  York,  and 
the  board  of  estimate  and  apportionment  shall  be  authorized  to  issue 
and  sell  such  stock  as  shall  be  necessary  for  such  purpose,  in  like 
manner  as  corporate  stock  is  by  law  issuable  for  the  payment  of 
damages  awarded  by  commissioners  of  estimate  and  assessment  in  re- 
ports confirmed  in  proceedings  taken  to  open  streets,  roads,  avenues, 
boulevards  or  public  parks.  Such  corporate  stock  may  be  authorized 
to  be  issued  by  said  board  without  the  concurrence  or  approval  of  any 
other  public  board  or  body. 


§  6.  Discontinuance  of  proceedings.— The  board  of  rapid  transit 
commissioners  is  authorized  and  empowered  to  discontinue  any  and  all 
legal  proceedings  taken  under  this  act  for  condemning  such  franchise 
or  franchises  and  acquiring  the  tracks,  property  or  appurtenances  of 
such  railway  company  or  companies  or  any  part  thereof  at  any  time 
before  the  confirmation  of  the  report  of  the  commissioners  in  such  pro- 
ceeding, if,  in  its  opinion,  the  public  interest  requires  such  discon- 
tinuance and  with  power  to  cause  new  proceedings  to  be  taken  in  such 
cases  for  the  appointment  of  new  commissioners. 


§  7.  Effect  of  act  on  powers  of  city  officers. —  Nothing  in  this 
act  contained  shall  be  construed  in  any  wise  to  abridge  or  affect  the 
powers  of  the  city  of  New  York  or  of  any  proper  and  authorized  board 
of  public  officer  of  said  city  to  prevent  the  unlawful  use  by  any  railway 
company  or  corporation  or  any  street,  avenue,  public  park  or  place  in 
said  city. 

49 
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§  8.  Act  not  applicable  to  certain  railroads. — Nothing  in  this 
act  contained  shall  be  held  to  affect  or  apply  in  any  way  to  a  corpo- 
ration operating  a  steam  surface  railroad  in  the  city  of  New  York  for 
the  purpose  only  of  transporting  freight  from  its  wharves,  docks  or 
piers  to  its  freight  yards  or  depots  in  said  city  over  tracks  not  more 
than  one-half  mile  in  length. 

§  9.  Time  of  taking  effect.— This  act  shall  take  effect  immediately. 
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ABSENT. 

Payment  of  award  of  commissioners  of  appraisal  to  owner  who  is, 
from  city,  §  54,  p.  756. 

ABUTTING  PROPERTY. 

General  plans  approved  by  board  for  rapid  transit  railway  must 
stow  extent  of,  afiected,  §  4,  pp.  704^706. 

ACCESS. 

To    surface,    tunnel    railroad    may   acquire    facilities    for,    §    32, 
pp.  725-728. 

ACCOMMODATIONS. 

Railway  corporation   shall  furnish   sufficient,   for  passengers   and 

freight,  §  28,  p.  724. 
Party  aggrieved  by  failure  or  neglect  of  railway  to  furnish,  may 

sue  for  damages,  §  28,  p.  724. 
ACT. 

Construction  of  this,  §  64,  pp.  760,  761. 

Repeals  all  inconsistent  acts  and  parts  of  acts,  general  and  local, 

§  66,  p.  761. 
Shall  take  effect  immediately,  §  66,  p.  761. 
Amendment  of  1906  to  this,  shall  not  affect  railways  constructed, 

constructing,  or  contracted  for,  L.  1906,  ch.  472,  §  14,  p.  763. 

ACTIONS. 

See  also  "  Condemnation  Proceedings  ;"  "  Consents.'' 

Party  aggrieved  by  neglect   or  refusal  of  corporation   to   furnish 

accommodations,  etc.,  may  sue  in  damages,  §  28,  p.  724. 
By  railway  corporation,  for  wilful  damage  to  its  property,   §   30, 

pp.  724,  725. 

ADDITIONAL  TRACKS. 

Board  may  permit  steam  railway  to  lay,  in  its  subway,  L.  1906, 
ch.  109,  §  2,  pp.  764,  765. 

ADJOINING  STATE. 

Board  may   authorize   tunnel   railroad  to   form  connections   with 
railroad  terminals  in,  §  32,  pp.  725-728. 

ADJOURN. 

Less  than  four  members  may  adjourn  meetings  of  the  board  of 
rapid  transit  commissioners,  §  3,  p.  704. 

ADVERTISING. 

Railway  property  shall  not  be  used  for,  §  34d,  pp.  742,  743. 
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ALDERMEN,  BOARD  OF. 

Consent   not   required  to  establishing  of   routes  and  plans,   §   5, 

pp.  706-708. 
May  regulate  rapid  transit  structures  wholly  or  partly  extending 
over  sidewalks,  §  6,  pp.  709-711. 

ALIGNMENT. 

Board  may  authorize  tunnel  railway  to  straighten  or  improve  its, 
§  32,  pp.  725-728. 

ALLOTMENT. 

See  "  Capital  Stock." 

ALLOWANCE. 

See  "  Compensation." 

ALTERATION  OF  PLANS. 

Board  can  make  no  changes  in  plans  for  rapid  transit  railway 
without  consent  of  contractor  and  his  sureties,  §  6,  pp.  709-711. 

After  being  embodied  in  articles  of  association,  §  14,  p.  718. 

For  tunnel  railroad,  after  making  of  contract,  §  32,  pp.  725-728. 

For  terminal  connections,  after  making  contract,  §  32a,  pp.  728-731. 

For  rapid  transit  railway,  after  vote  of  people  to  construct  at  public 
expense,  §  34,  pp.  733-735. 

For  rapid  transit  railway,  shall  not  reduce  rentals  to  city,  §  38, 
pp.  745,  746. 

For  rapid  transit  railway,  in  condemnation  proceedings,  §  40,  p.  749. 

AMEND. 

Supreme  court  authorized  to,  defects  in  condemnation  proceedings 
by  board,  §  59,  p.  758. 

AMENDMENTS. 

By-laws  of  rapid  transit  corporation  shall  provide  manner  of 
making,  §  12,  subd.  8,  p.  717. 

ANIMAL  POWER. 

Rapid  transit  corporation  may  not  use,  on  its  railways,  §  24,  subd.  4, 
p.  722. 

ANNUAL  MEETING. 

By-laws  of  rapid  transit  corporation  shall  provide  time  and  place  of, 
of  stockholders,  §  12,  subd.  3,  p.  717. 

ANNUL. 

See  "  Dissolution." 

APPEAL. 

From  award  of  commissioners  of  appraisal: 
When  may  be  taken,  §  58,  pp.  757,  758. 
How  noticed,  §  58,  pp.  757,  758. 
Court  may  direct  new  appraisal,  §  58,  pp.  757,  758. 
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APPEAL  —  Continued: 

From  award  of  commissioners  of  appraisal  —  Continued : 
May  go  to  court  of  appeals,  §  58,  pp.  757,  758. 
Report  of  second  appraisal  final  and  conclusive,  §  58,  pp.  757, 

758. 
Shall  not  stay  proceedings  except  as  to  the  particular  property, 

§  58,  pp.  757,  758. 
Shall  be  on  testimony  taken  before  commissioners,  §  58,  pp.  757, 
758. 

APPLIANCES  AND  DEVICES. 

Board  may  prescribe  necessary,  to  secure  the  greatest  efficiency, 
public  convenience  and  dispatch  on  rapid  transit  railway,  §  6 
pp.  709-711. 

APPRAISAL,  COMMISSIONERS  OF. 

See  "  Condemnation  Proceedings." 

APPROACHES. 

To  bridges,  construction  of  elevated  railroads  in  place  of,  §  38a, 

pp.  746,  747. 
Board  may  acquire  necessary  real  estate  for,  §  39,  pp.  747-749. 

APPURTENANCES. 

See  "  Facilities." 

ARTICLES  OF  ASSOCIATION. 

Of  corporation  to  construct  and  operate  rapid  transit  railway  must 
be  acted  on  by  board,  §  11,  p.  716. 

Must  be  attested  and  indorsed  with  seal  of  board  and  signature  of 
its  presiding  officer,  §  11,  p.  716. 

Must  be  filed  in  office  of  secretary  of  state,  §  11,  p.  716. 

Duplicate  must  be  filed  in  office  of  county  clerk,  §  11,  p.  716. 

Contents  of,  for  corporation  to  construct  and  operate  rapid  transit 
railway,    §  11,  p.  716. 

Board  may  authorize  corporation  to  alter  or  add  to  specifications 
therein,  §  14,  p.  718. 

Directors  shall  not  require  payments  on  stock  subscriptions  con- 
trary to,  §  17,  p.  719. 

Bonds  outstanding  shall  not  exceed  amount  limited  by,  §  24,  subd.  6, 
p.  723. 

ASSESSMENTS. 

See  also  "Taxes." 

Corporation  shall  be  taxed  on  its  property  in  city  where  its  railways 

are  located,  §  15,  p.  719. 
Railways  not  yet  opened  to  traffic  shall  not  be  taxed,  §  15,  p.  719. 
Bonds  of  city  to  build  rapid  transit  railways  shall  not  be  subject  to 

city  or  local,  §  37,  pp.  744,  745. 

ASSOCIATION,  ARTICLES  OF. 

See  "Articles  of  Association." 


774  Kapid  Teansit  Act. 

ATTORNEYS. 

Board  may  employ  such,  as  it  deems  necessary,  §  9,  p.  Y14. 
AUTHORIZATION. 

See  "  Franchises." 
AVENUES. 

See  also  "  Streets." 

Authorities  may  grant  temporary  privileges  in,  to  facilitate  con- 
struction, §  24,  subd.  5,  pp.  Y22,  723. 
Use  of,  by  railway  declared  a  public  use,  §  24,  subd.  5,  pp.  722,  723. 
Corporation  may  enter  upon  and  under,  §  24,  subd.  5,  pp.  722,  723. 
Surface  of,  to  be  restored  to  former  condition,  §  24,  subd.  5,  pp.  722, 

723. 
Board  may  authorize  tunnel  railroad  under,  §  32,  pp.  725-728. 
Connecting  railroad  may  run  over  and  across,  but  not  over  and 

along,  §  32,  pp.  725-728. 
Use  of,  by  elevated  railroads  constructed  in  place  of  bridge  ap- 
proaches, §  38a,  pp.  746,  747. 
AWARDS. 

See  "  Condemnation  Proceedings.'' 
BADGES  OF  RAILWAY  EMPLOYEES. 

All  employees  shall  wear,  on  hat  or  cap,  §  25,  p.  723. 

Shall  indicate  office,  and  corporation  by  which  wearer  is  employed, 

§  25,  p.  723. 
Conductor  who  does  not  wear,  may  not  exercise  any  powers  of  his 

office,  §  25,  p.  723. 
Officers  or  servants  without,  may  not  interfere  with  passenger  or  his 
property,  §  25,  p.  723. 
BAGGAGE. 

See  also  "  Freight  ;"  "  Passengers  ;"  "  Property." 
Railway  employees  without  badge  may  not  interfere  with,  of  pas- 
senger, §  25,  p.  723. 
BAGGAGEMASTER. 

Of  rapid  transit  railway  shall  wear  badge,  §  25,  p.  723. 
BIDDERS. 

See  "Franchises." 
BIDS. 

See  "  Franchises." 
BOARD  OF  ALDERMEN. 

See  "Aldermen,  Board  of." 
BOARD  OF  DIRECTORS. 

See  "  Corporation,  Rapid  Transit  Railroad  ;"  "  Directors." 

BOARD  OF  ESTIMATE  AND  APPORTIONMENT. 

See  "  EsTniATE  and  Apportionment,  Board  of." 
BOARD  OF  RAILROAD  COMMISSIONERS. 

See  "  Railroad  Commissioners,  Board  of." 
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BOAUD  OF  EAPID  TRANSIT  RAILROAD  COMMISSIONERS. 

1.  General  provisions. 

2.  Itlembership. 

3.  Salary  and  expenses. 

4.  Org^lzation  and  procedure. 

5.  General  powers. 

6.  Condemnation  proceeding's. 

7.  Removal  of  steam  railway  tracks  from  grade. 

8.  Rapid  transit  railway,  construction  of,  by  private  corporation. 

(a)  Preliminary  steps. 

(b)  Formation  of  corporation. 

(c)  Powers  and  liabilities  of  corporation. 

9.  Tunnel  railroads  to  terminals. 

10.  Rapid  transit  railway,  construction  of,  at  public  expense. 

1.  General  provisions. 

Board  created  in  cities  having  more  than  one  million  in- 
habitants, §  1,  pp.  703,  704. 

Suits  by  or  against,  are  preferred  causes  on  civil  calendars, 
§  9,  P-  714. 

State  not  liable  for  acts  or  omissions  of,  §  32,  pp.  725-728. 

If  board  ceases  to  exist,  legislature  may  provide  what  officer 
shall  exercise  its  powers  and  duties,  §  34c,  pp.  740-742. 

2.  Membership. 

Members  shall  be  styled  commissioners  of  rapid  transit,  §  1, 

pp.  703,  704. 
Shall  include  mayor  and  comptroller  of  city,  §  1,  pp.  703,  704. 
William  Steinway,  Seth  Low,  John  Claflin,  Alexander  E.  Orr, 

and  John  H.  Starin,  specifically  named,  §  1,  pp.  703,  704. 
Members  shall  be  citizens  of  United  States  and  State  of  New 

Tork,  and  hona  fide  residents  of  city,  §  1,  pp.  703,  704. 
Mayor  shall  appoint  to  fill  vacancies  in,  §  1,  pp.  703,  704. 
Oath  of  office,  §  2,  p.  704. 
Effect  of   consolidation  of  city  with  other  territory,   §  34, 

pp.  733-735. 

3.  Salary  and  expenses. 

Supreme  court  shall,  on  application,  fix  salaries  of,  §  10, 
pp.  714-716. 

City  shall  compensate  and  pay  expenditures  of  board  upon 
proper  vouchers,  §  10,  pp.  714^716. 

Board  shall  make  requisition  on  comptroller  and  board  of 
estimate  and  apportionment  for  payment  of  its  expenses, 
etc.,  §  10,  pp.  714-716. 

May  apply  to  supreme  court  if  its  requisitions  are  not  hon- 
ored, §  10,  pp.  714-716. 
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BOARD  OF  RAPID  TRANSIT  RAILROAD  COMMISSIONERS— Coa.: 
Salary  and  expenses  —  Continued: 

Members  shall  furnish  comptroller  with  vouchers  for  payment 
of  their  compensation  and  proper  expenditures,  §  10, 
pp.  714^716. 

City  not  liable  for  expenditures  by  board  in  excess  of  appro- 
priations duly  made  by  board  of  estimate  and  apportion- 
ment, or  by  supreme  court,  §  10,  pp.  714^716. 

All  expenses  of  board,  including  compensation  of  members, 
shall  be  repaid  by  successful  bidders  for  franchises  under 
this  act,  §  10,  pp.  714r-716. 

4.  Organization  and  procedure. 

Organization  must  take  place  within  twenty  days  after  filing 
of  oaths  of  office,  §  3,  p.  704. 

May  adopt  and  amend  by-laws  and  suitable  rules  and  regu- 
lations, not  inconsistent  with  the  act,  §  3,  p.  704. 

Four  members  shall  constitute  a  quorum  for  transaction  of 
business,  but  fewer  may  adjourn  meetings,  §  3,  p.  704. 

Shall  adopt  a  seal,  §  3,  p.  704. 

Shall  keep  a  record  of  its  proceedings,  which  shall  be  a  public 
record,  open  to  inspection  at  all  reasonable  times,  §  3,  p.  704. 

May  rent  offices  and  employ  engineers,  attorneys,  etc.,  §  9, 
p.  714. 

Must  publicly  advertise  for  proposals  before  awarding 
contracts,  §  36,  pp.  743,  744. 

Whenever  it  is  expressly  provided  in  this  act  (§§  4,  11,  14,  20) 
that  any  act  of  the  board  of  rapid  transit  commissioners 
may  be  done  by  concurrent  vote  of  four  members,  the  act 
is  hereby  amended  to  require  the  vote  of  six  members. 
L.  1894,  ch.  752,  §  10,  p.  761. 

All  contracts  for  construction,  etc.,  must  be  approved,  as  to 
form,  by  corporation  counsel,  L.  1894,  ch.  752,  §  13,  p.  763. 

6.  General  powers. 

Shall  have  and  exercise  specific  authority  and  powers  con- 
ferred by  the  act,  and  such  other  and  necessary  powers  as 
may  be  requisite  to  the  efficient  performance  of  the  duties 
imposed  on  said  board  by  the  act,  §  1,  pp.  703,  704. 

May  sue  in  the  name  and  in  behalf  of  the  city,  §  7,  pp.  711- 
713. 

May  bring  specific  performance,  or  may  apply  by  mandamus 
to  compel  performance  of  contract  obligations,  §  7,  pp.  711- 
713. 

May  rent  such  offices  and  employ  such  engineers,  attorneys 
and  other  persons  as  it  may  deem  necessary,  §  9,  p.  714. 
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BOARD  OF  RAPID  TRANSIT  RAILROAD  COMMISSIONERS  — Con.: 
General  powers  —  Continued : 

May  apply  to  general  term  of  supreme  court  if  board  of  esti- 
mate and  apportionment  declines  to  honor  its  requisitions, 

§  10,  pp.  714^716. 
Effect  of  consolidation  of  city  with  other  cities  or  territory, 

§  34,  pp.  733-735. 
If  board  ceases  to  exist,  legislature  may  provide  what  officer 

shall  exercise  its  powers  and  duties,  §  34c,  pp.  740-742. 
To  condemn  land,  etc.,  §  39,  pp.  747-749. 
To  submit  certain  questions  to  vote  of  people,  L.  1894,  ch.  752, 

§  12,  pp.  762,  763;  §  13,  p.  763;  §  14,  p.  763. 
6.  Condemnation  proceedings. 

When  may  be  instituted,  §  39,  pp.  747-749. 
May  be  to  acquire  easements  and  franchises,  §  39,  pp.  747-749. 
Entry  on  lands  in  daytime,  to  make  surveys  for,  §  40,  p.  749. 
Maps  of  property  to  be  acquired  shall  be  made  in  triplicate, 

§  40,  p.  749. 
Corporation  counsel  shall  conduct,  §  41,  p.  750. 
Application  for  appointment  of  commissioners  of  appraisal  in, 

§  43,  pp.  750,  751;  §  44,  p.  751. 
Qualifications  of  commissioners  of  appraisal  in,  §  45,  pp.  751, 

752. 
When  title  passes  to  city  under,  §  47,  pp.  752,  753. 
Entry  upon  property  under,  §  47,  pp.  752,  753. 
Commissioners  of  appraisal  may  administer  oaths  and  issue 

subpoenas,  §  48,  pp.  753,  754. 
Commissioners  of  appraisal  may  hear  and  determine  claims, 

§  48,  pp.  753,  754. 
Appointment  of  commissioners  to  fill  vacancies,  §  48,  pp.  753, 

754;  §  59,  p.  758. 
Determination    of    compensation    to   property-owners,    §    48, 

pp.  753,   754. 
Report  of  commissioners  of  appraisal,  §  49,  p.  754. 
Filing  of  report,  §  50,  p.  754. 

Notice  of  application  to  confirm  report,  §  51,  pp.  754,  755. 
Hearing  on  application  to  confirm  report,  §  52,  p.  755. 
Award  shall  be  paid  within  four  months,  §  53,  p.  755. 
Award,  payment  of,  to  infant  or  absent  or  unknown  owner, 

§  54,  p.  756. 
Award,    payment    of,    to   owner   non   compos   mentis,    §    54, 

p.  756. 
Limitation  of  time  to  present  claims  for  compensation,  §  55, 

pp.  756,  757. 
Award,  payment  of,  protects  city,  §  56,  p.  757. 
Commissioners  in,  may  present  separate  reports  on  claims, 

§  57,  T).  757. 
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Appeal  from  award  of  commissioners  in,  §  58,  pp.  757,  758. 

After  appeal,  report  of  second  appraisal  shall  be  conclusive, 
§  58,  pp.  757,  758. 

Appeal  from  award  of  commissioners  shall  be  upon  testimony 
taken  by  them,  §  58,  pp.  757,  758. 

Taking  an  appeal  does  not  stay  proceedings  under  this  act 
except  as  to  the  particular  property,  §  58,  pp.  757,  758. 

Supreme  court  authorized  to  correct  defects  in,  §  59,  p.  758. 

Commissioners  of  appraisal,  supreme  court  may  remove  imfit 
or  incapable,  §  59,  p.  758. 

Property  acquired  by  board  under  this  act,  deemed  for  public 
use,  to  facilitate  rapid  transit,  §  60,  pp.  758,  759. 

Money  spent  in  acquiring  property  needed  under  this  act, 
how  raised  and  paid,  §  61,  p.  759. 

Compensation  and  disbursements  of  commissioners  of  ap- 
praisal, how  ascertained  and  paid,  §  62,  p.  759. 

Commissioners  may  appoint  clerks,  stenographers,  and  sur- 
veyors, §  62,  p.  759. 

Expenses  of,  shall  be  taxed  before  justice  of  the  supreme 
court,  §  62,  p.  759. 

7.  Removal  of  steam  railway  tracks  from  grade. 

Board  shall  prepare  plan  for  removal  of  tracks  of  railways 
operated  by  steam  locomotive  power  along  streets  and  public 
places  at  grade,  L.  1906,  ch.  109,  §  1,  p.  764. 

Shall  contract  with  steam  railways  now  operated  at  grade  on 
streets  and  public  places,  to  put  tracks  in  subway,  L.  1906, 
ch.  109,  §  2,  pp.  764,  765. 

May  permit  steam  railway  to  lay  additional  tracks  in  its  sub- 
way, L.  1906,  ch.  109,  §  2,  pp.  764,  765. 

May  build  pipe  galleries,  etc.,  in  subway  constructed  by  steam 
railway  now  at  grade,  L.  1906,  ch.  109,  §  3,  pp.  765-767. 

May  condemn  franchises  of  steam  railway  now  operated  at 
grade,  L.  1906,  ch.  109,  §  4,  pp.  767,  768. 

Procedure  in  such  condemnation,  L.  1906,  ch.  109,  §  4,  pp.  767, 
768. 

Plan  for  removing  tracks  of  steam  railway  operated  at  grade 
on  streets  not  applicable  to  freight  tracks  not  more  than 
one-half  mile  in  length,  L.  1906,  ch.  109,  §  8,  p.  713. 

8.  Rapid  transit  railway,  construction  of,  by  private  corporation, 

(a)  Preliminary  steps. 

Investigation  to  determine  necessity  of  railway,  §  4, 

pp.  704r-706. 
Establishing  routes  and  plan  of  construction,  §  4,  pp. 

704^706. 
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(a)  Preliminary  steps  —  Continued: 

Obtaining  of  consents  of  property-owners,  §  4,  pp.  704- 
706. 

Public  parks  and  certain  streets  may  not  be  traversed, 
§  4,  pp.  704-706. 

Consent  of  local  authorities,  §  4,  pp.  704-706;  §  5, 
pp.  706-708. 

Judicial  proceedings  in  lieu  of  property-owners'  con- 
sents, §  5,  pp.  706-708. 

Determination  of  value  of  private  property  taken,  §  5, 
pp.  706-708. 

Board  of  estimate  and  apportionment  shall  give  con- 
sent for  local  authorities,  §  5,  pp.  706-708. 

Preparation  of  detailed  plans  and  specifications  of  con- 
struction, §  6,  pp.  709-711. 

Alteration  of  detailed  plans,  §  6,  pp.  709-711. 

Board  shall  have  care  and  charge  of  galleries,  tunnels 
and  ways  it  builds  to  contain  sewers,  gas  pipes  and 
other  subsurface  structures,  §  6,  pp.  709-711. 

Board  shall  make  a  public  sale  of  franchises  for  rail- 
ways under  this  act,  §  7,  pp.  711-713. 

Board  may  reject  bids  for  franchise  and  readvertise, 
§  7,  pp.  711-713. 

Six  members  of  board  must  vote  to  accept  a  bid,  §  7, 
pp.  711-713. 

Board  shall  resell  franchises  upon  expiration  of  term 
thereof,  §  8,  p.  713. 

(b)  Formation  of  corporation. 

Articles  of  association: 

Form  and  contents  of,  §  11,  p.  716. 

Must  be  approved  by  board,  §  11,  p.  716. 

Must  be  attested  with  seal  and  signature  of  presid- 
ing officer  of  board,  §  11,  p.  716. 

Shall  contain  terms  of  sale,  etc.,  §  11,  p.  716. 
Stock  subscriptions: 

Board  shall  open  public  books  for,  §  11,  p.  716. 

Board  shall  give  preference  to  successful  bidders  for 
franchise,  in  allotment  of  capital  stock,  §  11,  p. 
716. 

Shall  include  not  less  than  fifty  persons,  §  11,  p.  716. 

Amount  to  be  paid  in  on  subscriptions,  how  fixed, 
§  11,  p.  716. 

Notice  of  meeting  to  subscribers,  §  11,  p.  716. 
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(b)  Formation  of   corporation — Continued: 

Meeting  of  stockholders : 

Board  shall  call,  on  ten  days'  notice  by  mail,  §  11, 
p.  716. 

Thirteen  directors  to  be  elected,  §  12,  p.  717. 

Who  may  be  elected  director,  §  12,  p.  717. 

Who  may  vote  for  directors,  §  12,  p.  717. 

Board  shall  appoint  inspectors  for  first  election,  §  12, 
p.  717. 

Record  of  proceedings  of,  shall  be  attested  and  filed, 
§  13,  pp.  717,  718. 
Certificate  of  organization: 

Contents  of,  §  13,  pp.  717,  718. 

Attestation  of  certificate  by  board,  §  13,  pp.  717,  718, 

Filing  of,  §  13,  pp.  717,  718. 
By-laws : 

Shall  be  adopted  at  first  meeting  of  stockholders, 
§  12,  p.  717. 

Contents  of,  specified,  §  12,  p.  717. 

Board  may  require  other  provisions,  §  12,  p.  717. 

Must  be  approved  by  board,  §  12,  p.  717. 

(c)  Powers  and  liabilities  of  corporation. 

May  alter  plans  with  consent  of  board,  §  14,  p.  718. 

Certificate  of  modifications,  §  14,  p.  718. 

Principal  offices,  §  15,  p.  719. 

Exemption  from  taxation  during  construction,  §  16,  p. 
719. 

Election  of  subsequent  directors  in,  §  16,  p.  719. 

Filling  of  vacancies  in  directors,  §  16,  p.  713. 

Qualifications  of  such  directors,  §  16,  p.  719. 

Power  of  directors  to  compel  payment  for  stock,  §  17, 
p.  719. 

Liability  of  stockholders,  §  18,  pp.  719,  720. 

Transfers  of  stock,  §  19,  p.  720. 

Decreases  or  reductions  in  capital  stock  must  be  ap- 
proved by  board,  §  20,  p.  720. 

Liability  of  persons  holding  stock  as  executor,  etc., 
§  21,  pp.  720,  721. 

Liability  to  employees  of  contractors,  §  22,  p.  721. 

May  acquire  necessary  real  estate  by  condemnation, 
§  23,  p.  721. 

May  take  property  by  voluntary  grant,  §  24,  subd.  1, 
p.  722. 

May  purchase  ai.n  lease  property,  §  24,  subd.  2,  p.  722. 
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May  connect,  etc.,  with  other  railways,  §  24,  subd.  3, 

p.  Y22. 
May  convey  persons  and  property  for  compensation, 

§  24,  subd.  3,  p.  722. 
May  use  stearh  or  other  motor  power  except  animal, 

§  24,  subd.  3,  p.  722. 
May  enter  on  and  underneath  streets,  etc.,  §  24,  subd. 

5,  pp.  722,  723. 
May  erect  structures,  etc.,  §  24,  subd.  5,  pp.  722,  723. 
May  borrow  money,  issue  bonds,  etc.,  §  24,  subd.  6,  pp. 

722,  723. 
Employees  of,  shall  wear  badges,  §  25,  p.  723. 
Shall  carry  mail  upon  requisition,  §  26,  pp.  723,  724. 
May  eject  passengers  refusing  to  pay  fare,  §  27,  p.  724. 
Shall   furnish  sufficient  accommodations  to  transport 

passengers  and  property,  etc.,  §  28,  p.  724. 
May  recover  treble  damages  for  injury  to  its  property, 

§  30,  pp.  724,  725. 
May  be  dissolved  by  legislature,  §  31,  p.  725. 

9.  Tunnel  railroads  to  terminals. 

Board  may  authorize  corporation  to  build,  under  rivers,  etc., 

to  connect  with  terminals  of  trunk  line  and  railroads  in 

an  adjoining  state,  §  32,  pp.  725-728. 
Board  may  authorize  trunk  line  railroad  to  build,  §  32,  pp. 

725-728. 
Board  may  authorize  terminal  connections  for  existing  roads, 

§  32a,  pp.  728-731. 
Board  may  authorize  laying  of  additional  tracks  on  terminal 

railway  connections,  §  32a,  pp.  728-731. 

10.  Rapid  transit  railway,  construction  at  public  expense. 

Vote  of  people  for,  L.  1894,  ch.  752,  §  12,  pp.  762,  763 ;  §  13, 
p.  763;  §  14,  p.  763. 

Duty  of  board,  if  vote  of  people  favors,  L.  1894,  ch.  752,  §  13, 
p.  763. 

Formation  of  plans  for,  §  34,  pp.  733-735. 

Changes  in  plans,  when  board  may  make,  after  vote  of  people, 
§  34,  pp.  733-735. 

Contract  for  building  of  railway,  §  34,  pp.  733-735. 

Contract  may  be  for  part  or  whole  of  plans,  §  34,  pp.  733-735. 

Contract  for  construction  may  include  contract  for  equip- 
ment, §  34,  pp.  733-735. 

Board  may  provide  for,  and  contract  for  maintenance,  super- 
vision, care  and  operation,  §  34a,  pp.  735-739. 
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Contracts   for  maintenance   and  operation  shall   not  exceed 

twenty  years,  §  34a,  pp.  735-739. 
Contracts  shall  provide  fares  and  character  of  service  §  34a, 

pp.  735-739. 
Contract  shall  provide  for  rentals  to  city,  §  34a,  pp.  735-739. 
Board  shall  pay  rentals  into  sinking  fund  for  bonds,  §  34a, 

pp.  735-739. 
Board  may  equip  roads  at  public  expense  and  contract  for 

maintenance  and  operation,  §  34b,  pp.  739,  740. 
Board  may  equip,  maintain  and  operate  railways,  §  34d,  pp. 

742,  743. 
Board  may  issue  bonds,  §  37,  pp.  744,  745. 
Board  may  permit  modifications  in  plans  and  contracts,  §  38, 

pp.  745,  746. 
Board  may  condemn  property,  §  39,  pp.  747-749. 
Board  shall  advertise  for  proposals  before  awarding  contracts, 

§  36,  pp.  743,  744. 
Board  not  bound  to  accept  any  proposal  made  for  contract, 

§  36,  pp.  743,  744. 
Board  shall  hold  public  hearing  on  contracts  to  build  at  pub- 
lic expense,  §  37,  pp.  744,  745. 
Board  may  contract  to  give  its  grantor,   of  real  estate  ac- 
quired, lateral  support,  §  39,  pp.  747-749. 
Board  may  condemn  franchises  and  easements,  §  39,  pp.  747- 

749. 
Railways  voted  by  jjeople  to  be  constructed  at  public  expense 

shall  remain  absolute  property  of  city,  §  63,  p.  760. 
All  contracts  for  construction  of  railways  must  be  approved, 
as  to  form,  by  corporation  counsel,  L.  1894,  ch.  752,  §  13, 
p.  763. 
Amendment  of  1906  shall  not  affect  railways  now  constructed, 
constructing  and  contracted  for,  L.  1906,  ch.  472,  §  14,  p. 
763. 
BONDS. 

Amount  which  may  be  issued  by  transit  corporation  shall  be  limited 

by  terms  of  sale  of  franchise,  §  7,  pp.  711-713. 
Rapid  transit  corporation  may  issue  or  dispose  of  its,  §  24,  subd.  6, 

p.  723. 
Amount  of,  outstanding  of  rapid  transit  corporation  shall  not  ex- 
ceed limit  fixed  by  articles  of  association,  §  24,  subd.  6,  p.  723. 
Rentals  to  city  imder  contract  to  operate  railways  built  at  public 
expense  shall  not  be  less  than  interest  on  bonds  issued  by  city  for 
such  road,  §  34a,  pp.  735-739. 
Sinking  fund  for  payment  of,   issued  by  city  to  build  railways, 
§  34a,  pp.  735-739. 
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Fares  on  rapid  transit  railways  shall  be  adjusted  to  provide  sinking 

fund  to  pay,  §  34d,  pp.  Y42,  Y43. 
City  shall  issue,  to  pay  for  construction  and  operation  of  railways, 

§  37,  pp.  744,  745. 
Form  and  contents  of,  issued  for  railways  built  at  public  expense, 

§  87,  pp.  744,  745. 
Issued  for  railways  built  at  public  expense,  shall  be  exempt  from 

local  taxation,  §  37,  pp.  744,  745. 
BOOKS. 

Subscription  books  for  capital  stock  of  rapid  transit  corporation 

shall  be  publicly  opened  by  board,  §  11,  p.  716. 
BOOKS  AND  PAPERS. 

Of  corporation  must  be  exhibited  at  meeting  to  elect  directors,  if 

majority  of  stockholders  present  so  require,  §  16,  p.  719. 
BRAKEMEN. 

Shall  wear  badges,  §  25,  p.  723. 
BRIDGE  COMPANY. 

Construction  of  elevated   railroad  by,  in  place  of  approaches  to 

bridges,  §  38a,  pp.  746,  747. 
BRIDGES. 

Construction  of  elevated  railroads  in  place  of  approaches  to,  §  38a, 

pp.  746,  747. 
BUILDINGS. 

Of  rapid  transit  railway,  board  may  locate  and  make  specifications 

for,  §  6,  pp.  709-711. 
Wilful  obstruction,  weakening,  injury  or  destruction  of,  owned  by 

rapid  transit  railway  a  misdemeanor,  §  30,  pp.  724,  725. 
Railway  corporation  owning,  entitled  to  treble  damages  for  wilful 

injury  to,  §  30,  pp.  724,  725. 
BY-LAWS  OF  RAPID  TRANSIT  CORPORATION. 

Shall  be  adopted  at  first  meeting  of  subscribers,  §  12,  p.  717. 

Shall  not  be  inconsistent  with  this  act,  §  12,  p.  717. 

Shall  fix  term  of  office  of  directors,  not  to  exceed  one  year,  §  12, 

subd.  1,  p.  717. 
Shall  provide  manner  of  filling  vacancies  in  any  office  or  in  board 

of  directors,  §  12,  subd.  2,  p.  717. 
Shall  provide  time  and  place  of  annual  meeting  of  stockholders, 

§  12,  subd.  3,  p.  717. 
Shall  provide  manner  of  calling  and  holding  special  meetings  of 

stockholders,  §  12,  subd.  4,  p.  717. 
Shall  provide  number  of  stockholders  who  shall  constitute  a  quorum, 

§  12,  subd.  5,  p.  717. 
Shall  provide  for  officers  of  corporation,  §  12,  subd.  6,  p.  717. 
Officers  of  corporation  shall  include  a  president,  secretary,  and  treas- 
urer, §  12,  subd.  6,  p.  717. 
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Shall  provide  for  officers  of  corporations,  §  12,  subd.  6,  p.  Y17. 
Shall  provide  povpers  and  duties  of  officers,  §  12,  subd.  6,  p.  Y17. 
Shall  provide  manner  of  electing  or  appointing  inspectors  of  elec- 
tion, §  12,  subd.  7,  p.  717. 
Shall  provide  manner  of  their  amendment,  §  12,  subd.  8,  p.  717. 
May  provide  for  forfeiture  of  shares  for  non-payment  of  calls,  §  12, 

p.  717. 
May  provide  for  such  other  matters  as  may  be  deemed  proper  by 

board,  §  12,  p.  717. 
Must  be  approved  by  resolution  of  board,  §  12,  p.  717. 
Copy  of,  shall  be  filed  within  ten  days,  §  13,  pp.  717,  718. 
Vacancies  in  board  of  directors  shall  be  filled  as  prescribed  by,  §  16, 

p.  719. 
Transfers  of  stock  shall  be  as  prescribed  by,  §  19,  p.  720. 
CALLS. 

By-laws  of  rapid  transit  corporation  may  provide  for  forfeiture  of 

shares  for  non-payment  of,  §  12,  p.  717. 
Stock  shall  not  be  transferable  till  all  previous  calls  thereon  have 

been  fully  paid  in,  §  19,  p.  720. 
CAPITAL  STOCK  OF  RAPID  TRANSIT  CORPORATION. 

Amount  of,  must  be  fixed  by  terms  of  sale  of  franchise,  §  7,  pp. 

711-713. 
Successful  bidders  for  franchise  shall  have  preference  in  allotment 

of,  §  11,  p.  716. 
Subscription  books  for,  shall  be  publicly  opened  by  board,  §  11, 

p.  716. 
Must  be  subscribed  by  at  least  fifty  persons,  §  11,  p.  716. 
Each  director  shall  be  a  holder  in  his  ovsm  right  of  one  hundred 

shares  of,  §  11,  p.  716. 
Board  shall  fix  percentage  of,  to  be  paid  in  at  organization,  §  11, 

p.  716. 
Each  share  of,  shall  entitle  holder  to  one  vote  for  each  director, 

§  12,  p.  717. 
By-laws  may  provide  for  forfeiture  of  shares  of,  for  non-payment 

of  calls  on,  §  12,  p.  717. 
By-laws  of  corporation  shall  provide  time  and  place  of  annual  meet- 
ing of  stockholders,  §  12,  subd.  3,  p.  717. 
At  organization,  shall  pay  tax  of  one-eighth  of  one  per  centum  on 

par  value,  §  13,  pp.  717,  718. 
Percentages  paid  in  on  subscription  to,  when  to  be  turned  over  to 

corporation,  §  13,  pp.  717,  718. 
On  election  of  directors,  each  stockholder  shall  be  entitled  to  one 

vote  for  each  share  of,  held  by  him,  §  16,  p.  719. 
Directors  may  compel,  and  fix  terms  of,  payment  for,  §  17,  p.  719. 
Shall  be  deemed  personal  estate,  §  19,  p.  720. 
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CAPITAL  STOCK  OP  RAPID  TRANSIT  CORPORATION  —  Oon. : 

Shall  be  transferable  as  prescribed  in  by-laws,  §  19,  p.  720. 

Shall  not  be  transferable  until  all  previous  calls  thereon  shall  have 
fully  been  paid  in,  §  19,  p.  720. 

Increases  or  reduction  in,  §  20,  p.  720. 

Two-thirds  of  stockholders  must  approve  increase  or  reduction  in, 
§  20,  p.  720. 

Stockholders  entitled  to  written  notice  of  meeting  to  vote  on  in- 
crease or  reduction  of,  §  20,  p.  720. 

Board  shall  approve  and  attest  statement  of  increase  and  reduction 
in,  §  20,  p.  720. 

Statement  of  increase  or  reduction  of,  shall  be  filed  with  secretary 
of  state  and  county  clerk,  §  20,  p.  720. 

Persons  holding,  in  a  fiduciary  capacity  or  for  collateral  security 
not  personally  liable  as  stockholders,  §  21,  pp.  720,  721. 

CARS. 

Shall  be  started  and  run  at  regular  times,  §  28,  p.  724. 
Regular  times  to  run  shall  be  fixed  by  public  notice,  §  28,  p.  724. 

CENSUS. 

Last  preceding  state  or  national,  shall  determine  which  cities  have 
over  1,000,000  inhabitants,  §  1,  pp.  703,  704. 

CERTIFICATE  OF  MODIFICATIONS. 

See  "  Modifications,  Certificate  of." 

CERTIFICATE  OF  ORGANIZATION. 

Shall  be  filed  with  secretary  of  state  and  duplicate  with  county  clerk, 

§  13,  pp.  717,  718. 
Duly  certified  copy  thereof  presumptive  proof  of  due  organization 

of  corporation,  §  13,  pp.  717,  718. 

CERTIFICATES. 

Of  board  shall  be  attested  with  its  seal  and  signature  of  its  presid- 
ing officer,  §  13,  pp.  717,  718. 

CHAMBER  OF  COMMERCE. 

President  of,  of  New  Tork  State,  ex  officio  a  member  of  board  of 
rapid  transit  commissioners,  §  1,  pp.  703,  704. 

CITY. 

Of  more  than  one  million  inhabitants,  shall  have  board  of  rapid 
transit  railroad  commissioners,  §  1,  pp.  703,  704. 

Mayor  and  comptroller  of,  shall  be  ex  officio  members  of  board  of 
rapid  transit  commissioners,  §  1,  pp.  703,  704. 

Mayor  of,  shall  fill  vacancies  in  board,  after  January  1,  1906,  §  1, 
pp.  703,  704. 

Board  may  sue  in  name  and  in  behalf  of,  §  9,  p.  714. 
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CITY  — Continued: 

Shall  not  tax  rapid  transit  railways  in  process  of  construction,  §  15, 

p.  719. 
Eapid  transit  corporation  shall  be  taxed  on  its  property  in  city 

■where  its  railways  are  located,  §  15,  p.  Y19. 
Streets,  etc.,  and  plant  and  structure  of  railway,  shall  become  prop- 
erty of,  on  expiration  of  franchise,  §  32a,  pp.  728-Y31. 
May  acquire  rolling  stock  at  fair  valuation,  when  franchise  expires, 

§  32a,  pp.  728-731. 
Effect  of  consolidation  of,  with  other  cities  or  territory,  §  34,  pp. 

733-735. 
Vote  of  people  for  construction  of  railways  at  expense  of,  §  34,  pp. 

733-735. 
May  purchase  railways  built  at  public  expense,  at  expiration  of 

twenty  years,  §  34a,  pp.  735-739. 
Protection  of  contractor  by,  §  34c,  pp.  740-742. 
Payment  of  awards  of  commissioners  of  appraisal  protects,  §  56, 

p.  757. 
Railway  voted  by  people  to  be  constructed  at  expense  of,  shall  remain. 

absolute  property  of,  §  63,  p.  760. 

CLAIMS. 

Commissioners  of  appraisal  may  hear  and  determine,  §  48,  pp.  753, 
754. 

Limitation  of  time  for  presentation  of,  to  commissioners  of  ap- 
praisal, §  55,  pp.  756,  757. 

CLERKS. 

Commissioners  of  appraisal  may  appoint,  §  62,  p.  759. 

COLLECTOR. 

See  "  Conductor." 

COLUMNS. 

Power  of  rapid  transit  corporation  to  erect,  §  24,  subd.  5,  pp.  722, 

723. 
Surface  of  streets  aroimd,  shall  be  restored  to  former  condition,  §  24, 

subd.  5,  pp.  722,  723. 

COMMERCE. 

President  of  New  York  State  Chamber  of,  ex  officio  a  member  of 
board,  §  1,  pp.  703,  704. 
COMMISSIONER  OF  PUBLIC  WORKS. 

Construction  endangering  sewers,  water  pipes,  and  other  subsurface 
structures  shall  be  conducted  in  accordance  with  reasonable  re- 
quirements of,  §  6,  pp.  709-711. 

COMMISSIONERS. 

Governor  of  state  may  appoint  three,  to  fix  rates  for  carrying  mail, 
§  26,  pp.  723,  724. 
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COMMISSIONERS  OF  APPRAISAL. 

See  "  Condemnation  Proceedings." 

COMMISSIONERS  OF  RAPID  TRANSIT. 

See  "  Board  of  Eapid  Transit  Railroad  Commissioners." 

COMMISSIONERS,  SUPREME  COURT. 

See  also  "  Board  op  Rapid  Transit  Railroad  Commissioners  ;" 
"  Consents.;"  "  Property-Holders  ;"  "  Railway,  Rapid  Transit." 

Application,  for,  and  manner  of  appointment  of,  §  5,  pp.  706-708. 

How  vacancies  in,  may  be  filled,  §  5,  pp.  706-708. 

Appellate  division  shall  act  upon  the  report  of,  §  5,  pp.  706-708. 

Determination  of,  in  lieu  of  property-owners'  consent  for  tunnel 
railroad  or  trunk-line  extensions,  §  32,  pp.  725-728. 

COMMON  CARRIER. 

See  also  "  Corporation,  Rapid  Transit  Railroad  ;"  "  Passengers  ;" 

"Property;"  "Railway,  Rapid  Transit." 
Duties  of  railway  as,  §  24,  subd.  4,  p.  722;  §  25,  p.  723 ;  §  26,  pp.  723, 

724;  §  28,  p.  724;  §  34d,  pp.  742,  743. 

COMMON  COUNCIL. 

Approval  of  construction  of  elevated  railroads  in  place  of  bridge 
approaches,  §  38a,  pp.  746,  747. 

COMPANY. 

See  "  Corporation." 

COMPENSATION. 

Rapid  transit  commissioners  other  than  mayor  and  comptroller  shall 
receive  reasonable  compensation  fixed  by  supreme  court,  §  10,  pp. 

7l4r-7l6. 

Rapid  transit  commissioners  shall  furnish  vouchers  to  comptroller 

for  payment  of  their,  §  10,  pp.  714-716. 
Corporations   shall  agree  on,  for  connecting  facilities,  etc.,   §   24, 

subd.  3,  p.  722. 
Court  shall  fix,  for  intersections,  if  corporations  cannot  agree,  §  24, 

subd.  3,  p.  722. 
Rapid  transit  corporation  may  receive,  for  conveying  persons  and 

property,  §  24,  subd.  4,  p.  722. 
To  city  for  franchise  for  extensions,  etc.,  board  shall  fix,  §  32,  pp. 

725-728. 
Railroad  extending  lines  within  city  shall  pay,  §  32,  pp.  725-728. 
To  city  under  contracts  for  operation  of  railways  built  at  public 

expense,  §  34a,  pp.  735-739. 
Shall  not  be  reduced  by  modifications  of  contract  to  operate  rail- 
road built  at  public  expense,  §  38,  pp.  745,  746. 
Limitation  of  time  for  presentation  of  claims  for,  to  commissioners 

of  appraisal,  §  55,  pp.  756,  757. 
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COMPENSATION  —  Continued : 

Payment  of  awards  of  commissioners  of  appraisal  protects  city,  §  56, 

p.  757. 
Of  commissioners  of  appraisal,  how  ascertained  and  paid,  §  62, 
p.  759. 

COMPTROLLER. 

He  or  other  chief  financial  officer  of  city  shall  be  ex  officio  a  member 
of  board  of  rapid  transit  commissioners,  §  1,  pp.  703,  704. 

He  or  other  chief  financial  officer  of  such  city  need  not  take  oath  of 
office  as  commissioner  of  rapid  transit,  §  2,  p.  704. 

Duty  to  pay  appropriations  duly  made  for  board,  §  10,  pp.  714r-716. 

Authorized  to  issue  and  sell  revenue  bonds  to  pay  appropriations 
made  under  this  act,  §  10,  pp.  7l4r-716. 

CONDEMNATION  PROCEEDINGS. 

1.  In  general. 

Rapid  transit  corporation  may  acquire  real  estate  under  con- 
demnation law,  §  23,  p.  721. 

Board  may  enter  upon,  to  secure  necessary  real  estate,  etc., 
.  §  39,  pp.  747-749. 

Board  may  direct  corporation  counsel  to  start,  §  41,  p.  750. 

Preparation  and  filing  of  maps  used  in,  §  42,  p.  750. 

Entry  upon  property  under,  §  47,  pp.  752,  753. 

When  city  shall  become  seized  of  property  indicated  on  maps 
in,  §  47,  pp.  752,  753. 

All  property  acquired  under  this  act  shall  be  deemed  to  be 
for  public  use  to  afford  increased  facilities  for  rapid  transit, 
§  60,  pp.  758,  759. 

Money  spent  in  acquiring  property  by,  how  raised  and  paid, 
§  61,  p.  759. 

Expenses  of,  shall  be  taxed  before  a  justice  of  the  supreme 
court,  §  62,  p.  759. 

2.  Commissioners  of  appraisal. 

Petition  for  appointment  of,  §  43,  pp.  750,  751. 
Notice  of  application  for  appointment  of,  §  44,  p.  751. 
Order  of  appointment  of,  §  45,  pp.  751,  752. 
Qualifications  of,  §  45,  pp.  751,  752. 
Oath  of,  §  46,  p.  752. 

May  issue  subpoenas  and  administer  oaths,  §  48,  pp.  753,  754. 
May  hear  and  determine  claims,  §  48,  pp.  753,  754. 
Appointment  of,  to  fill  vacancies,  §  48,  pp.  753,  754;  §  59, 

p.  758. 
Proceedings  to  determine  compensation  to  property-owners, 

§  48,  pp.  753,  754. 
Testimony  before,  shall  be  reduced  to  writing,  §  48,  pp.  753, 

754. 
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CONDEMNATION  PROCEEDINGS  —  Continued : 
Commissioners  of  appraisal  —  Continued: 

Contents  of  report,  §  49,  p.  Y54. 

Filing  of  report  of,  §  50,  p.  Y54. 

Notice  of  application  for  confirmation  of  report  of,  §  51,  pp. 
Y54,  755. 

Hearing  on  confirmation  of  report  of,  §  52,  p.  755. 

Limitation  of  time  for  presentation  of  claims  to,  §  55,  pp.  756, 
757. 

Reports  of,  may  be  separate  on  specified  claims,  §  57,  p.  757. 

Supreme  court  may  correct  defects  or  informality  in  pro- 
ceedings of,  §  59,  p.  758. 

Court  may  remove  unfit  or  incapable  commissioners,  §  59, 
p.  758. 

May  hire  necessary  clerks,  stenographers  and  surveyors,  §  62, 
p.  759. 

Compensation  and  disbursements  of  commissioners,  how  ascer- 
tained and  paid,  §  62,  p.  759. 

3.  Awards. 

Payment  of  awards  shall  be  made  within  four  months,  §  53, 
p.  755. 

Payment  of  awards  to  infant,  or  absent  or  unknown  owner, 
§  54,  p.  756. 

Payment  of  award  to  owner,  non  compos  mentis,  §  54,  p.  756. 

Payment  of  awards  protects  city,  §  56,  p.  757. 

Appeal  from  award  of,  §  58,  pp.  757,  758. 

Award  of  second  appraisal,  after  appeal,  shall  be  fijial  and 
conclusive,  §  58,  pp.  757,  758. 

Appeal  from  award  shall  be  on  testimony  taken  before  com- 
missioners of  appraisal,  §  58,  pp.  757,  758. 

Taking  of  an  appeal  shall  not  stay  procedure  under  this  act 
except  as  to  the  particular  act,  §  58,  pp.  757,  758. 

CONDUCTOR. 

Of  passenger  train  shall  wear  a  badge,  §  25,  p.  723. 
May  eject  passenger  refusing  to  pay  fare,  §  27,  p.  724. 
Intoxication  of,  while  in  charge  of  train  a  misdemeanor,  §  29,  p.  724. 

CONDUITS. 

Electrical,  may  not  be  permanently  removed  by  rapid  transit  rail- 
way without  consent  of  owner,  §  33,  pp.  731-733. 

Underground,  may  be  temporarily  removed  during  construction  of 
railway,  §  33,  pp.  731-733. 

Board  may  condemn  necessary  property  to  build,  §  39,  pp.  747-749. 

Board  may  construct,  in  building  subway  of  railroad  formerly  oper- 
ated at  surface,  L.  1906,  ch.  109,  §  3,  pp.  765-767. 
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CONNECTniG  RAILROAD. 

See  "  Eailway,  Rapid  Transit." 

CONlfECTIONS. 

Board  may  locate  and  make  specifications  for,  between  railways,  §  6, 

pp.  Y09-711. 
What  company  may  do  to  further,  §  24,  subd.  3,  p.  722. 
Board  shall  determine  points  and  manner  of,  if  corporations  cannot 

agree,  §  24,  subd.  3,  p.  722. 
Court  shall  fix  compensation  for,  if  corporations  cannot  agree,  §  24, 

subd.  3,  p.  722. 

CONSENTS. 

See   also    "Board   of   Rapid    Transit   Railroad   Commissioners;" 

"  Commissioners  ;''  "  Railway,  Rapid  Transit." 
Local  authorities  and  the  owners  of  one-half  in  value  of  property 

bounded  by  any  route  shall  give,  or  commissioners'  proceedings 

in  lieu  of  consents,  by  property-owners,  §  4,  pp.  704r-706. 
Mayor  and  board  of  estimate  and  apportionment  constitute  local 

authorities  for  giving  consents  thereof  under  this  act,  §  5,  pp. 

706-708. 
Judicial  proceedings  in  lieu  of,  by  property-owners,  §  4,  pp.  704-706 ; 

§  5,  pp.  706-708. 
Manner  of  obtaining,  of  abutting  property-owners  to  any  plan  of 

construction,  §  4,  pp.  704^-706;  §  5,  pp.  706-708. 
Manner  of  obtaining,  of  board  of  estimate  and  apportionment  to 

any  plan  of  construction,  §  5,  pp.  706-708. 
Tunnel  railroad  or  trunk-line  extensions,  consent  of  owners  of  one- 
half  in  value  of  property  bounded  on,  must  be  obtained,  §  32, 

pp.  725-728. 
Tunnel  railroad  or  trunk  line  extensions,  determination  of  supreme 

court  commissioners  in  lieu  of  property-owners'  consents,  §  32, 

pp.  725-728. 
To  the  erection  of  elevated  railroads  in  place  of  bridge  approaches, 

§  38a,  pp.  746,  747. 

CONSOLIDATION. 

Effect  of,  of  one  or  more  cities  or  other  territory,  one  of  whom  has 
board,  §  34,  pp.  733-735. 

CONSTRUCTION. 

See  also  "  Corporation,  Rapid  Transit  Railway;"  "Railway,  Rapid 
Transit." 

Wilful  stoppage  of,  or  injury  to,  of  rapid  transit  railway,  a  misde- 
meanor, §  30,  pp.  724,  725. 

Railway  entitled  to  treble  damages  for  wilful  injury  to,  §  30,  pp. 
724,  725. 

Contents  of  bond  and  contract  for,  of  railways  built  at  public  ex- 
pense, §  34b,  pp.  739,  740;  §  34c,  pp.  740-742. 
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CONSTRUCTION  OF  ACT. 

See  "Act." 

CONSTRUCTION,  PLAN  OF. 

See  also  "Board  of  Eapid  Transit  Railroad  Commissioners;" 
"Construction;"  "Plans;"  "Railway,  Rapid  Transit." 

Must  show  any  stteet,  avenue  or  public  place  affected  and  abutting 
property  affected,  §  4,  pp.  704^706. 

CONTINUOUS  LINE. 

Tunnel  railroad  authorized  to  form,  §  34,  pp.  733-735. 
CONTRACTOR. 

Stockholder  not  personally  liable  for  corporate  debts  to,  §  18,  pp. 

719,  720. 
Corporation  liable  to  laborers  of,  §  22,  p.  721. 
On  rapid  transit  railway,  may  erect  temporary  tramways  to  facilitate 

construction,  §  33,  pp.  731-733. 

CONTRACTS. 

See  also  "  Board  of  Rapid  Transit  Railroad  Commissioners  ;" 
"  Corporation,  Rapid  Transit  Railroad  ;"  "  Railway,  Rapid  Tran- 
sit." 

For  construction  of  railways  authorized  by  vote  of  people,  provisions 
and  letting  of,  §  34,  pp.  733-735 ;  §  34c,  pp.  740-742. 

Board  shall  award,  only  after  public  notice,  §  36,  pp.  743,  744. 

Board  shall  hold  hearing  of  citizens  on,  before  letting,  to  build  rail- 
ways at  public  expense,  §  37,  pp.  744,  745. 

Modifications  in,  for  construction  or  operation  of  railways,  §  38, 
pp.   745,   746. 

All,  for  construction  of  railways,  must  be  approved  as  to  form,  by 
corporation  counsel,  L.  1894,  ch.  752,  §  13,  p.  763. 

CONVENIENCES. 

Rapid  transit  railway  may  provide,  in  furtherance  of  the  objects  of 
its  connections,  §  24,  subd.  3,  p.  722. 

CONVEYANCE. 

See  "  Passengers  ;"  "  Property  ;"  "  Railway,  Rapid  Transit." 

CORPORATION  COUNSEL. 

Board  may  direct,  to  start  condemnation  proceedings,  §  41,  p.  750. 

Shall  present  report  of  commissioners  of  appraisal  to  supreme  court 
for  confirmation,  §  51,  pp.  754,  755. 

May  designate  counsel  to  represent  city  in  condemnation  proceed- 
ings, §  62,  p.  759. 

All  contracts  for  construction  of  railways  must  be  approved  as  to 
form  by,  L.  1894,  ch.  752,  §  13,  p.  763. 
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CORPORATION,  RAPID  TRANSIT  RAILROAD. 

See    also    "Capital    Stock;"    " Feanchises ;"    "Railway,    Rapid 
Transit." 

1.  Organization. 

2.  Officers  and  election  thereof. 

3.  By-laws. 

4.  Stock  and  stockholders. 

5.  Rights,  duties  and  liabilities. 

6.  Employees. 

7.  Dissolution. 

1.  Organization. 

Articles  of  association  must  be  approved  by  board,  §  11,  p.  716. 
Articles  of  association  for  rapid  transit  corporation  must  be 

attested   with  seal   of  board  and   signature   of  presiding 

officer,  §  11,  p.  716. 
Articles  of  association  must  be  filed  in  office  of  secretary  of 

state ;  duplicate  must  be  filed  in  office  of  county  clerk,  §  11, 

p.  716. 
Successful  bidders  for  franchise  shall  be  given  preference  in 

allotment  of  capital  stock  of,  §  11,  p.  716. 
Board  shall  call  meeting  of  subscribers  to  organize,  §  11, 

p.  716. 
Record  of  proceedings  at  first  meeting  of  subscribers  to  stock 

of,  shall  be  filed,  §  13,  pp.  717,  718. 
Board  shall  certify  that  corporation  has  been  organized  in 

accordance  with  this  act,  §  13,  pp.  717,  718. 
Certificate  of  organization  and  record  of  proceedings  at  first 

meeting  of,  shall  be  filed  with  secretary  of  state  and  dupU- 

cate  with  county  clerk,  §  13,  pp.  717,  718. 
At  organization  corporation  shall  pay  tax  of  one-eighth  of  one 

per  centum  on  par  value  of  its  capital  stock,  §  13,  pp.  717, 

718. 
When  organization  is  deemed  completed,  §  13,  pp.  717,  718. 
How  organization  may  be  proved  in  court,  §  13,  pp.  717,  718. 
Board  may  authorize,  to  alter  or  add  to  detailed  specifications 

in  its  articles,  §  14,  p.  718. 
Principal  offices  shall  be  in  city  where  railways  are  located, 

§  15,  p.  719. 
Tunnel  railroad,  board  may  grant  franchise  for,  on  applica- 
tion, §  32,  pp.  725-728. 

2.  Officers  and  election  thereof. 

Directors  shall  be  thirteen  in  number,  §  12,  p.  717. 
Directors  shall  be  elected  at  first  meeting  of  subscribers,  §  12, 
p.  717. 
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CORPORATION,  RAPID  TRANSIT  RAILROAD  —  Continued : 
Officers  and  election  thereof  —  Continued: 

Directors  shall  each  be  a  holder  in  his  own  right  of  one  hun- 
dred shares  of  capital  stock,  §  12,  p.  YIY. 

Board  shall  appoint  inspectors  for  first  election  of  directors, 
§  12,  p.  717. 

Each  share  of  stock  shall  entitle  holder  to  one  vote  for  each 
director,  §  12,  p.  717. 

Directors  first  elected  shall  hold  oflSce  for  one  year  or  until 
successors  are  chosen,  §  12,  p.  717. 

OflB.cers  shall  include  a  president,  secretary  and  treasurer, 
§  12,  subd.  6,  p.  717. 

Directors  shall  be  chosen  annually,  §  16,  p.  719. 

Majority  vote  of  stockholders  shall  elect  directors,  §  16,  p.  719. 

In  election  of  directors  of,  each  stockholder  shall  be  entitled 
to  one  vote  for  each  share  of  stock  held  by  him,  §  16,  p.  719. 

No  person  shall  be  director  of,  unless  he  shall  be  a  stock- 
holder owning  one  hundred  shares  absolutely  in  his  own 
right,  §  16,  p.  719. 

No  person  shall  be  director  unless  he  shall  be  qualified  to  vote 
for  directors  at  the  election  at  which  he  shall  be  chosen, 
§  16,  p.  719. 

Directors  shall  continue  to  be  directors  until  others  are 
elected  in  their  places,  §  16,  p.  719. 

Vacancies  in  board  of  directors  shall  be  filled  as  prescribed 
by  by-laws  of,  §  16,  p.  719. 

Directors  shall  manage  affairs  of  corporation,  §  16,  p.  719. 

Majority  of  stockholders  present  may  require  exhibition  of 
books  and  papers  at  meetings  to  elect  directors,  §  16, 
p.  Y19. 

Directors   shall   fix  terms   for   payments   on   capital   stock, 
§  lY,  p.  719. 
3.  By-laws. 

Shall  be  adopted  at  first  meeting  of  subscribers,  §  12,  p.  717. 

May  provide  for  forfeiture  of  shares  for  non-payment  of 
calls,  §  12,  p.  717. 

Must  be  approved  by  resolution  of  board,  §  12,  p.  Y17. 

Shall  fix  term  of  office  of  directors,  not  to  exceed  one  year, 
§  12,  subd.  1,  p.  Y17. 

Shall  provide  manner  of  filling  vacancies  in  any  ofiBce  or  in 
board  of  directors,  §  12,  subd.  2,  p.  717. 

Shall  provide  time  and  place  of  annual  meeting  of  stock- 
holders, §  12,  subd.  3,  p.  717. 

Shall  provide  manner  of  calling  and  holding  special  meet- 
ings of  stockholders,  §  12,  subd.  4,  p.  71Y. 

Shall  provide  how  many  stockholders  in  person  or  by  proxy 
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shall  constitute  a  quorum  at  any  stockholders'  meeting, 

§  12,  subd.  5,  p.  717. 
Shall  provide  for  the  officers,  §  12,  subd.  6,  p.  717. 
Shall  provide  manner   of   electing   officers,   §   12,  subd    6, 

p.  717. 
Shall  provide  powers  and  duties  of  officers,  §  12,  subd.  6, 

p.  717. 
Shall  provide  manner  of  electing  or  appointing  inspectors 

of  election,  §  12,  subd.  7,  p.  717. 
Shall  provide  manner  in  which  they  shall  be  amended,  §  12, 

subd.  8,  p.  717. 
May   provide   for   such   other   matters   as   may   be   deemed 

proper  by  board,  §  12,  p.  717. 

4.  Stock  and  stockholders. 

Capital  stock  must  be  subscribed  by  at  least  fifty  i)ersons, 

§  11,  p.  716. 
Payment  of  percentages  paid  in  on  capital  stock  subscribed, 

§  13,  pp.  717,  718. 
Liability  of  stockholders  to  creditors,  §  18,  pp.  719,  720. 
Stockholder  who  has  had  to  pay  its  labor  debts  may  recover 

from    other   stockholders    in    ratable    proportion    to  their 

holdings,  §  18,  pp.  719,  720. 
Stock  shall  be  deemed  personal  estate,  §  19,  p.  720. 
Stock  shall  be  transferable  as  prescribed  in  by-laws,  §  19, 

p.  720. 
Stock  shall  not  be  transferable  till  all  previous  calls  thereon 

have  been  paid  in,  §  19,  p.  720. 
May  increase  or  reduce  its  capital  stock  upon  approval  of 

board,  §  20,  p.  720. 
Two-thirds  of  stockholders  must  approve  increase  or  reduc- 
tion in  capital  stock,  §  20,  p.  720. 
President  and  majority  of  directors  shall  sign  statement  of 

increase  or  reduction  of  capital  stock,  §  20,  p.  720. 
Stockholders  entitled  to  written  notice  of  meeting  to  vote 

on  increase  or  reduction  of  capital  stock,  §  20,  p.  720. 
Statement  of  increase  or  reduction  in  capital  stock  shall  be 

filed  with  secretary  of  state  and  county  clerk,  §  20,  p.  720. 
Persons  holding  stock  in  fiduciary  capacity  or  as  collateral 

security  not  personally  liable,  §  21,  pp.  720,  721. 

5.  Rights,  duties  and  liabilities. 

Company  having  franchise  for  railway  shall  bear  expense  of 
readjusting  and  supporting  sewers,  gas  pipes  and  other 
subsurface  structures,  §  6,  pp.  709-711. 
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Certificate  of  modifications  must  be  filed  with  secretary  of 
state  and  duplicate  with  county  clerk,  §  14,  p.  718. 

Upon  filing  of  certificate  of  modifications  for  board  and  cor- 
poration may  proceed  under  altered  plans,  §  14,  p.  718. 

Shall  be  taxed  on  its  property  in  city  where  its  railways 
are  located,  §  15,  p.  719. 

Not  to  be  taxed  on  any  railway  not  opened  for  transporta- 
tion of  property  and  passengers,  §  15,  p.  719. 

Liable  to  employees  of  its  contractors,  §  22,  p.  721. 

May  acquire  and  hold  necessary  real  estate,  §  23,  p.  721. 

May  proceed  to  acquire  real  estate  under  condemnation  law, 
§  23,  p.  721. 

May  take  and  hold  voluntary  grants  of  real  estate  and  other 
property,  §  24,  subd.  1,  p.  722. 

Heal  estate  received  by,  by  voluntary  grant  shall  be  used 
only  for  purposes  of  such  grant,  §  24,  subd.  1,  p.  722. 

May  purchase,  lease,  hold  and  use  necessary  real  estate  and 
other  property,  §  24,  subd.  2,  p.  722. 

May  cross,  intersect,  join  and  unite  its  railways  with  any 
other,  §  24,  subd.  3,  p.  722. 

Whose  railways  are  intersected  shall  act  with  owners  of  new 
railway  in  forming  such  intersections,  §  24,  subd.  3,  p.  722. 

Court  shall  fix  compensation  for  intersections  and  connec- 
tions if  corporations  cannot  agree,  §  24,  subd.  3,  p.  722.. 

May  convey  persons  and  property,  §  24,  subd.  4,  p.  722. 

May  receive  compensation  for  conveying  persons  and  prop- 
erty, §  24,  subd.  4,  p.  722. 

May  construct,  maintain,  operate  and  use  railway,  §  24, 
subd.  5,  pp.  722,  723. 

Nothing  in  this  act  shall  authorize  crossing  of  steam  rail- 
way tracks  at  grade,  by,  §  24,  subd.  5,  pp.  722,  723. 

May  enter  upon  and  underneath  streets  and  lands,  §  24, 
subd.  5,  pp.  722,  723. 

May  not  acquire  and  use  public  parks  or  squares,  §  24,  subd. 
5,  pp.  722,  723. 

May  secure  necessary  foundations  for  railways,  §  24,  subd.  5, 
pp.  722,  723. 

May  make  necessary  excavations  along  route,  §  24,  subd.  5, 
pp.  722,  723. 

After  excavations  by,  streets  shall  be  restored  to  former 
condition  by,  under  supervision  of  local  authorities,  §  24, 
subd.  5,  pp.  722,  723. 

May  erect  piers,  §  24,  subd.  5,  pp.  722,  723. 

May  erect  columns,  §  24,  subd.  5,  pp.  722,  723. 
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May  erect  other  structures  which  may  be  required  to  secure 

safety  and  stability,  §  24,  subd.  5,  pp.  722,  723. 
Use  of  streets  and  lands  by,  declared  a  public  use,  §  24, 

subd.  5,  pp.  722,  723. 
May  borrow  necessary  money,  §  24,  subd.  6,  p.  723. 
May  issue  and  dispose  of  bonds,  §  24,  subd.  6,  p.  723. 
Bonds  of,  outstanding  shall  not  exceed  amount  limited  by 

articles  of  association,  §  24,  subd.  6,  p.  723. 
Shall    carry  mails    when  applied    to  by  postmaster-general, 

§  26,  pp.  723,  724. 
Commissioners    appointed    by    governor    shall   fix   rates   for 

carrying  mail,  if  parties  cannot  agree,  §  26,  pp.  723,  724. 
When  entitled  to  receive  extra  pay  for  carrying  mails,  §  26, 

pp.  723,  724. 
Servants  of,  may  eject  passenger  refusing  to  pay  fare,  §  27, 

p.  724. 
Shall  start  and  run  its  cars  at  regular  times,  §  28,  p.  724. 
Shall  furnish  sufficient  accommodations  for  the  transporta- 
tion of  passengers  and  property,  §  28,  p.  724. 
Shall  be  liable  to  party  aggrieved  for  neglect  or  refusal,  §  28, 

p.  724. 
Wilful  stoppage  of,  or  injury  to,  property  6i,  a  misdemeanor, 

§  30,  pp.  724,  725. 
Person  -wilfully  injuring  or  obstructing  property  of,  shall 

pay  treble  damages,  §  30,  pp.  724,  725. 

6.  Employees. 

Must  wear  badges,  §  25,  p.  723. 

Shall  wear  initial  letter  of  corporation,  §  25,  p.  723. 

Conductor  of,  without  badge,  may  not  collect  fares  or  tickets, 
§  25,  p.  723. 

Without  badge,  may  not  interfere  with  passenger,  or  his 
property,  §  25,  p.  723. 

Intoxication  of  engineer  or  conductor  of  train  a  misde- 
meanor, §  29,  p.  724. 

7.  Dissolution. 

Legislature  may  annul  or  dissolve  any  corporation  formed 

under  this  act,  §  31,  p.  725. 
Shall  not  impair  remedies  for  liabilities  of,  §  31,  p.  725. 

COUNSEL. 

See  "Attorneys  ;"  "  Corporation  Counsel." 

COUNSEL  TO  THE  CORPORATION. 

See  "  Corporation  Counsel." 
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COUNTY  CLERK. 

Commissioners'  oath  of  office  shall  be  filed  in  his  office,  §  2,  p.  704. 
Duplicate  of  articles   of  incorporation  must  be  filed  in  office  of 

county  clerk,  §  11,  p.  716. 
Duplicate  of  certificate  of  organization  and  record  of  proceedings 

at  first  meeting  of  subscribers  shall  be  filed  in  office  of,  §  13, 

pp.  717,  718. 
Statement  of  increase  or  reduction  in  capital  stock  must  be  filed 

with,  §  20,  p.  720. 

COURT. 

See  also  "Board  of  Eapid  Transit  Railroad  Commissioners;" 
"  Commissioners,  Supreme  Court  ;"  "  Condemnation  Proceed- 
ings ;"  "  Consents  ;"  "  Corporation  ;"  "  Eailway." 

Shall  fix  compensation  for  intersections,  if  corporations  cannot 
agree,  §  24,  subd.  3,  p.  722. 

CREDITORS. 

Individual  liability  of  stockholders  to,  of  rapid  transit  corpora- 
tion, §  18,  pp.  719,  720. 

CROSS. 

Power  of  rapid  transit  railway  to,  over  any  other  railways,  §  24, 

subd.  3,  p.  722. 
This  act  shall  not  authorize  rapid  transit  railway  to,  steam  railway 

at  grade,  §_  24,  subd.  5,  pp.  722,  723. 

CROSSING. 

Board  shall  determine  points  and  manner  of  crossing  railways  if 
corporations  cannot  agree,  §  24,  subd.  3,  p.  722. 

DAMAGES. 

Party  aggrieved  may  recover,  for  neglect  or  refusal  of  corporation 
to  furnish  transportation,  §  28,  p.  724. 

Persons  wilfully  injuring  or  obstructing  railway  property  shall  pay 
treble,  §  30,  pp.  724,  725. 

By  temporary  removal  of  tracks,  pipes,  sewer,  etc.,  shall  be  deter- 
mined by  commission,  §  33,  pp.  731-733. 

DEBTS. 

Liability  of  stockholders  for  corporate,  §  18,  pp.  719,  720. 

DEFECT. 

In  proceedings  of  commissioners  of  appraisal,  supreme  court  may 
correct,  §  59,  p.  758. 

DESTRUCTION. 

Of  railway  property  a  misdemeanor,  §  30,  pp.  724,  725. 
Treble  damages  recoverable  for,  §  30,  pp.  724,  725. 

DIRECTORS. 

Shall  be  thirteen  in  number,  §  12,  p.  717. 

Shall  be  elected  at  first  meeting  of  subscribers,  §  12,  p.  717. 
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Shall  hold  office  for  one  year  and  until  successors  are  elected,  §  12, 
p.  717. 

Each  share  of  stock  shall  entitle  holder  to  one  vote  for  each  di- 
rector, §  12,  p.  717. 

Each  director  shall  be  a  holder  in  his  own  right  of  at  least  one 
hundred  shares  of  capital  stock  of  corporation,  §  12,  p.  717 ;  §  16, 
p.  719. 

Term  of  office  shall  be  fixed  by  by-laws,  not  to  exceed  one  year,  §  12, 
subd.  1,  p.  717. 

By-laws  shall  provide  manner  of  filling  vacancies  in  board  of,  §  12, 
subd.  2,  p.  717. 

By-laws  of  corporation  shall  provide  manner  of  election  of  officers 
of  corporation  by,  §  12,  subd.  6,  p.  717. 

Names  of,  shall  be  filed  with  secretary  of  state,  §  13,  pp.  717,  718. 

Two-thirds  must  vote  to  approve  any  modifications  of  specifications 
in  articles  of  agreement,  §  14,  p.  718. 

Affairs  of  corporation  shall  be  managed  by  board  of  thirteen  di- 
rectors, §  16,  p.  719. 

Shall  be  chosen  annually,  §  16,  p.  719. 

Shall  continue  to  be  directors  until  others  are  elected  in  their 
places,  §  16,  p.  719. 

Majority  vote  of  stockholders  shall  elect,  §  16,  p.  719. 

In  election  of,  each  stockholder  shall  be  entitled  to  one  vote  for 
each  share  of  stock  held  by  him,  §  16,  p.  719. 

To  be  elected  director,  a  person  must  be  qualified  to  vote  for  di- 
rectors at  the  meeting  at  which  he  shall  be  chosen,  §  16,  p.  719. 

Vacancies  in  board  of,  shall  be  filled  as  prescribed  by  by-law,  §  16, 
p.  719. 

Majority  of  stockholders  present  may  require  exhibition  of  books 
and  papers  at  meetings  to  elect,  §  16,  p.  719. 

Majority  of,  shall  sign  statement  of  increase  or  reduction  in  capital 
stock,  §  20,  p.  720. 

Shall  call  meeting  of  stockholders  to  vote  on  increase  or  reduction 

of  capital  stock,  §  20,  p.  720. 
Of  bridge  company,  power  as  to  construction  of  elevated  railroad  in 
place  of  bridge  approach,  §  38a,  pp.  746,  747. 

DISSOLUTION. 

By  legislature,  does  not  impair  any  remedy  against  corporation  for 

liabilities  previously  incurred,  §  31,  p.  725. 
Legislature  may  dissolve  any  corporation  formed  under  this  act, 

§  31,  p.  725. 

EASEMENTS. 

Board  may  acquire,  for  necessary  purposes,  §  39,  pp.  747-749. 
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EAST  RIVER. 

Board  may  authorize  tunnel  railroads  under,  §  32,  pp.  725-728. 
ErPICIENCY. 

Board  shall  seek  to  establish  the  best  and  most  efficient  system  of 

rapid  transit,  in  view  of  the  public  needs  and  requirements,  §  6, 

pp.  709-711. 

EJECT. 

Servants  may,  passenger  who  refuses  to  pay  fare,  §  27,  p.  724. 

ELECTION. 

Directors  of  rapid  transit  corporation  shall  be  chosen  at  first  meet- 
ing of  subscribers,  §  12,  p.  717. 

Board  shall  appoint  inspectors  of  first,  of  directors,  §  12,  p.  717. 

Each  share  of  stock  shall  entitle  holder  to  one  vote  for  each 
director,  §  12,  p.  717. 

Each  director  chosen  at,  shall  be  a  holder  in  his  own  right  of  one 
hundred  shares  of  capital  stock  of  the  corporation,  §  12,  p.  717, 
§  16,  p.  719. 

By-laws  shall  fix  term  of  office  of  directors,  not  to  exceed  one  year, 
§  12,  subd.  1,  p.  717. 

By-laws  shall  provide  manner  of  filling  vacancies  in  any  office  or  in 
board  of  directors,  §  12,  subd.  2,  p.  717. 

By-laws  of  corporation  shall  provide  manner  of  electing  its  officers, 
§  12,  subd.  6,  p.  717. 

By-laws  of  corporation  shall  provide  manner  of  electing  or  appoint- 
ing insjwctors  of  election,  §  12,  subd.  7,  p.  717. 

Directors  shall  be  chosen  annually,  §  16,  p.  719. 

Directors  shall  be  elected  by  majority  vote  of  stockholders,  §  16, 
p.  719. 

Of  directors  shall  be  in  such  manner  as  may  be  prescribed  by  the 
by-laws  of  the  corporation,  §  16,  p.  719. 

In  election  of  directors,  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  of  stock  held  by  him,  §  16,  p.  719. 

At  election  of  directors,  the  books  and  papers  of  corporation  shall 
be  exhibited  to  the  meeting,  provided  a  majority  of  stockholders 
present  require  it,  §  16,  p.  719. 

Vacancies  in  board  of  directors  shall  be  filled  as  prescribed  by  by- 
laws, §  16,  p.  719. 

ELECTRIC  WIRES. 

Board  may  provide  ways  or  galleries  for,  when  necessary  to  permit 
proper  construction  of  any  railway  under  this  act,  §  6,  pp.  709- 
711. 

ELEVATED  RAILROADS. 

No  portion  of  any  street  or  avenue  now  actually  occupied  by  any 
elevated  railroad  structure  shall  be  occupied  by  any  corporation 
organized  under  the  provisions  of  this  act,  §  4,  pp.  704^706. 
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Commissioners  may  locate  routes  across  any  street  or  avenue  now 
occupied  by  any  elevated  railroad  structure,  §  4,  pp.  704r-Y06. 

Construction  of,  by  bridge  company  in  place  of  bridge  approach, 
§  38a,  pp.  746,  747. 

ELEVATORS. 

Board  may  locate  and  make  si)ecification3  for,  on  rapid  transit  rail- 
ways, §  6,  pp.  709-711. 

ELIGIBILITY. 

Of  commissioner  of  rapid  transit,  any  person  appointed  by  mayor 
shall  be  citizen  of  the  United  States,  New  York  State,  and  a 
bona  fide  resident  of  city,  §  1,  pp.  703,  704. 

EMPLOYEES. 

The  board  may  hire  such,  as  it  may  deem  necessary,  §  9,  p.  714. 

Eapid  transit  corporation  liable  for  debts  of  its  contractor  to  hia 
employees,  §  22,  p.  721. 

Of  rapid  transit  railways  to  wear  badges,  §  25,  p.  723. 

Intoxication  of,  while  acting  as  engineer  or  conductor  a  misde- 
meanor, §  29,  p.  724. 

ENGINE. 

Owner  of,  entitled  to  treble  damages  for  wilful  injury  or  stoppage 

of,  §  30,  pp.  724,  725. 
Wilful  stoppage  of,  or  injury  to,  a  misdemeanor,   §  30,  pp.  724, 

725. 

ENGINEERS. 

Board  may  employ  such,  as  it  may  deem  necessary,  §  9,  p.  714. 
Of  rapid  transit  railway,  shall  wear  badges,  §  25,  p.  723. 
Intoxication  of,  while  in  charge  of  engine  constitutes  misdemeanor, 
§  29,  p.  724. 

ENTER. 

Board  may,  upon  private  lands,  to  make  maps  and  surveys,  §  40, 
p.  749. 

EaXJIPMENT. 

Board  may  contract  for,  of  rapid  transit  railways,  §  34a,  pp.  735- 

739. 
Board  may  provide,  for  rapid  transit  railway,  §  34b,  pp.  739,  740. 
What  shall  include,  for  rapid  transit  railway,  §  35,  p.  743. 

EatriTABLE  CONTRIBUTION. 

Between  stockholders  one  or  more  of  whom  have  had  to  pay  labor 
debts  of  corporation,  §  18,  pp.  719,  720. 
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ESTIMATE  AND  APPORTIONMENT,  BOAUD  OF. 

Shall,  for  purposes  of  this  act,  be  deemed  the  local  authority  in  con- 
trol of  streets,  roads,  bridges,  viaducts,  wharves,  etc.,  only  its 
consent  and  that  of  mayor  required,  §  5,  pp.  706-Y08. 

Eoutes  and  plans  of  construction  drawn  by  rapid  transit  commis- 
sioners shall  be  submitted  to,  §  5,  pp.  706-708. 

Shall  begin  to  consider  plans  submitted  by  rapid  transit  commis- 
sioners within  ten  days  after  receipt  thereof,  §  5,  pp.  706-708. 

Shall  take  yea  and  nay  vote  on  approving  plans  submitted  by  rapid 
transit  commissioners,  within  sixty  days  after  receipt  thereof,  §  5, 
pp.  706-708. 

Shall,  upon  requisition  of  board  of  rapid  transit  commissioners, 
appropriate  such  sums  of  money  as  may  be  necessary  to  enable 
it  to  perform  its  duties,  §  10,  pp.  714-716. 

Proceedings  in  case  it  refuses  to  grant  requisition  of  rapid  transit 
commissioners,  §  10,  pp.  714-716. 

Approval  of,  requisite  to  franchises  for  tunnel  railroad,  §  32,  pp. 
725-728. 

Approval  of,  requisite  for  plans  of  construction  and  terms  for 
extensions  of  trunk  line  railroads  within  city,  §  32,  pp.  725-728. 

Approval  of,  requisite  to  extension  of  trunk  line  railroad  to  ter- 
minals within  city,  §  32,  pp.  725-728. 

Shall  direct  comptroller  to  issue  bonds  for  construction  and  equip- 
ment of  railways  at  public  expense,  §  37,  pp.  744,  745. 

EXCAVATIONS. 

Lawful  to  make  necessary,  §  24,  subd.  5,  pp.  722,  723. 

Surface  of  streets  shall  be  restored  to  former  condition,  after,  §  24, 

subd.  5,  pp.  722,  723. 
Local  authorities  shall  supervise  restoration  of  streets  after,  §  24, 

subd.  5,  pp.  722,  723. 

EXEMPTION. 

Rapid  transit  railways  not  to  be  taxed  while  in  process  of  con- 
struction, §  15,  p.  719. 

EXHIBITION  OF  BOOKS. 

Majority  of  stockholders  present  to  elect  directors  may  require, 
§  16,  p.  719. 

EXPENSES. 

Of  board  of  rapid  transit  railroad  commissioners,  see  "Board  of 

Eapid  Transit  Eailroad  Commissioners.'' 
When  amounts  paid  to  city  by  successful  bidders  for  franchises 

shall  be  repaid  by  corporation,  §  13,  pp.  717,  718. 

EXTENSIONS. 

Board  may  authorize,  of  lines  of  railroad  corporations,  §  32,  pp.  725- 
Y28. 
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EXTENSIONS  —  Continued : 

Tunnel  railroad  or  trunk  line  extensions,  consent  of  owners  of  one- 
half  in  value  of  property  bounded  on,  must  be  obtained,  §  32,. 
pp.  725-728. 

Of  trunk  lines  within  city,  board  shall  fix  terms,  routes  and  plans 
for,  §  32,  pp.  725-728. 

FACIXinES. 

Tunnel  railroad  may  acquire  necessary,  §  32,  pp.  725-728. 
FARES. 

Shall  not  exceed  five  cents  per  passenger  northward  or  southward. 

within  city  of  New  York,  §  7,  pp.  711-713. 
Conductor  who  does  not  wear  badge  may  not  demand  or  receive,. 

§  25,  p.  723. 
Passenger  may  be  ejected  for  refusing  to  pay,  §  27,  p.  724. 
Corporation    shall   transport   passengers    upon    payment   of,    §    28, 

p.   724. 
Contracts  of  board  for  operation  of  railways  built  at  public  expense 

may  provide  rates  of,  §  34a,  pp.  735-739. 
Shall  be  adjusted  to  avoid  recourse  to  taxation,  §  34d,  pp.  742,  743.. 
Order  of  preference  in  reduction  of,  on  railways  built  under  this- 

act,  §  34d,  pp.  742,  743. 
On   elevated  railroads  constructed   in  place  of  bridge  approaches,. 

§  38a,  pp.  746,  747. 

FORCE. 

Servants  of  corporation  shall  use  no  unnecessary,  in  ejecting  pas- 
senger who  refuses  to  pay  fare,  §  27,  p.  724. 

FORFEIT. 

Person  wilfully  damaging  railway  property  or  interfering  with 
operation  thereof  shall  pay  treble  damages  as,  §  30,  pp.  724,  725. 

FORFEITURE  OF  FRANCHISE. 

See  "  Franchises." 

FORFEITURE  OF  SHARES. 

See  "  Capital  Stock  ;"  "  Corporation,  Eapid  Transit  Eailroad." 

FOUNDATIONS. 

Power  of  rapid  transit  corporation  to   secure,  for  railway  tracks,, 

etc.,  §  24,  subd.  5,  pp.  722,  723. 
Surface  of  streets  around,  shall  be  restored  to  former  condition  by 

rapid  transit  corporation,  under  supervision  of  city,  §  24,  subd.  5,. 

pp.  724,  725. 

FRANCHISES. 

1.  For  rapid  transit  railways. 

2.  For  tunnel  railroads  to  terminals. 

3.  Of  other  railways. 


Index  803 

PRANCHISES  —  Continued : 

1.  For  rapid  transit  railways. 

Shall  be  disposed  of,  by  board  at  public  sale,  §  7,  pp.  Yll-713. 

Notice  and  manner  of  sale,  §  7,  pp.  711-713. 

Forfeiture  of  rights  under,  §  7,  pp.  711-713. 

Sale  of,  shall  be  for  a  definite  term  of  years,  §  7,  pp.  711-713. 

Resale  of,  after  expiration  of  term,  §  8,  p.  713. 

Successful  bidders  for,  shall  have  preference  in  allotment  of 

capital  stock,  §  11,  p.  716. 
When  successful  bidders  for,  shall  be  repaid  by  corporation, 

§  13,  pp.  717,  718. 

2.  For  tunnel  railroads  to  terminals. 

Board    may    grant,   to    connect   with    a    trunk-line   railroad 
across  river,  §  32,  pp.  725-728. 
'  Board  may  grant,  for  extensions  of  trunk  line  railroads  to 

terminals  within  city,  §  32,  pp.  725-728. 
I  Corporation  receiving,  shall  pay  rentals,  §  32,  pp.  725-728. 

Board's  certificate  of  grant  shall  be  contract  with  corpora- 
tion, §  32,  pp.  725-728. 

Board  may  grant,  to  existing  railways,  for  terminal  connec- 
tions, §  32a,  pp.  728-731. 

Shall  not  be  for  longer  than  twenty-five  years,  §  32a,  pp.  728- 
731. 

Upon  expiration  of,  lines,  plant,  and  structure,  except  roll- 
ing stock,  shall  become  property  of  city,  §  32a,  pp.  728-731. 

Uses  of  streets,  etc.,  shall  revert  to  the  city,  §  32a,  pp.  728- 
731. 

3.  Of  other  railways. 

Board  may  buy  or  condemn  necessary,  to  prevent  interference 

with  rapid  transit  railways,  §  39,  pp.  747-749. 
Board  may  grant,  to  steam  railway,  to  build  subway  and  lay 

additional  tracks  therein,  L.  1906,  ch.  109,  §  2,  pp.  764,  765. 
Of  steam  railway  operated  at  grade  on  streets,  when  board 

may  condemn,  L.  1906,  ch.  109,  §  4,  pp.  767,  768. 
Procedure  for  condemnation  of,  L.  1906,  ch.  109,  §  4,  pp.  767, 

768. 

FREIGHT. 

See  also  "  Property." 

Tunnel  railroad  may  transport,  §  32,  pp.  72S-Y28. 

FREIGHT  CHARGE. 

See  Fakes." 

FREIGHT  TRAmS. 

May  be  run  on  tunnel  or  connecting  railroad,  §  32,  pp.  725-728. 
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FUNDS. 

Board  shall  make  requisition  upon  the  board  of  estimate  and  appor- 
tionment for  such  sums  as  may  be  necessary  to  enable  it  properly 
to  perform  its  duties,  §  10,  pp.  714-716. 

City  not  liable  for  expenditures  of  board  in  excess  of  appropria- 
tions duly  made  by  board  of  estimate  and  apportionment,  or  by 
supreme  court,  §  10,  pp.  714-716. 

GAILERIES. 

Constructed  by  board  to  contain  sewers,  gas  pipes,  and  other  sub- 
surface structures,  shall  be  under  care  and  charge  of  board,  §  6, 
pp.  709-711. 

Eevenue  from  those  built  by  the  board  shall  be  paid  into  the 
treasury  of  city,  §  6,  pp.  709-711. 

Board  may  construct,  for  pipes  along  subway  built  by  steam  rail- 
road now  at  grade,  L.  1906,  ch.  109,  §  3,  pp.  765-767. 

Use  and  rental  of,  built  by  board  in  subway  of  steam,  railway,  L. 
1906,  ch.  109,  §  3,  pp.  765-767. 

GAS  PIPES. 

Board  may  provide  galleries  or  tunnels  for,  when  necessary  to  permit 
the  proper  construction  of  a  railway  under  this  act,  §  6,  pp.  709- 
711. 

GOVERNOR. 

May  appoint  commissioners  to  fix  rates  for  carrying  mail,  §  26, 
pp.  723,  724. 

GRADE. 

Board  may  authorize  tunnel  railway  to  improve  or  straighten,  §  32, 

pp.  725-728. 
Board  shall  prepare  plan  and  remove  steam  locomotive  railways 

from  streets  and  public  places  at,  L.  1906,  ch.  109,  §  1,  p.  764. 

GRADE  CROSSINGS. 

This  act  shall  not  authorize,  §  24,  subd.  5,  pp.  722,  723. 

GRANTS. 

See  "  Franchises." 

GRANTS,  VOLUNTARY. 

Corporation  may  take  and  hold,  of  real  estate  and  other  property, 

§  24,  subd.  1,  p.  722. 
Eeal  estate  received  shall  be  used  only  for  purposes  of  such  grants, 

§  24,  subd.  1,  p.  722. 

HARLEM  RIVER. 

Tunnel  railroad  under,  board  may  grant  franchise  for,  §  32,  pp.  725- 
728. 
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HEAEING. 

Board  shall  hold,  before  letting  contract  for  railways  at  public 
expense,  §  37,  pp.  744,  745. 

HIGHWAYS. 

See  "  Streets." 

HORSE  POWER. 

Eapid  transit  corporation  may  not  use,  on  its  railways,  §  24,  subd.  4, 
p.  722. 

HORSE  RAILWAYS. 

Temporary  use  of  tracks  of,  by  rapid  transit  corporation  or  con- 
tractor not  authorized,  §  33,  pp.  731-733. 

HimSON  RIVER. 

Tunnel  railroad  under,  board  may  grant  franchise  for,  §  32,  pp. 

725-728. 

mPAIRING. 

Of  railway  property  or  work  thereon,  a  misdemeanor,  §  30,  pp.  724, 
725. 

IKPLIED  POWERS. 

Board  shall  have  and  exercise  such,  as  may  be  requisite  to  the 
efficient  performance  of  the  duties  imposed  upon  said  board  by 
this  Act,  §  1,  pp.  703,  704. 

INCREASE  IN  CAPITAL  STOCK. 

See  "  Capital  Stock." 

INDEBTEDNESS. 

See  "Bonds." 

INDIAN  LANDS. 

Act  authorizing  construction  of  railroads  upon,  not  repealed,  §  24, 
subd.  2,  p.  722. 

INFANT. 

Pajrment  of  award  of  commissioners  of  appraisal  to,  §  49,  p.  754. 

INFORMALITY. 

See  "Defect." 

INJURY. 

Wilful,  to  railway  property,  a  misuemeanor,  §  30,  pp.  724,  725. 

INaUEST. 

Board  shall  hold  such  inquest  and  investigation  as  may  be  deemed 
necessary  to  determine  whether  a  rapid  transit  railway  would  be 
for  the  interest  of  the  public  and  of  the  city,  §  4,  pp.  704-706. 
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INSPECTORS  or  ELECTION. 

Board  shall  appoint  for  first  meeting  of  subscribers  to  capital  stock' 
of  corporation,  §  12,  p.  717. 

By-laws  of  corporation  shall  provide  manner  of  electing  or  ap- 
pointing, §  12,  subd.  7,  p.  717. 
INTEREST. 

Sums  repaid  by  corporation  to  successful  bidders  for  franchises  shall 
bear  interest  to  date  of  such  repayment,  §  13,  pp.  717,  718. 
INTERFERE. 

Employee  of  rapid  transit  railway  without  badge  may  not  inter- 
fere with  passenger  or  his  property,  §  25,  p.  723. 

INTERSECT. 

Power  of  rapid  transit  railway  to,  any  other  railway,  §  24,  subd.  3, 
p.  722. 

INTERSECTIONS. 

Corporation  whose  railway  is  intersected  shall  unite  with  owners  of 

new  railway  in  forming,  §  24,  subd.  3,  p.  722. 
Court  shall  fix  compensation  for,  if  corporations  cannot  agree,  §  24, 

subd.  3,  p.  722. 

INTERSTATE  COMMERCE. 

Tunnel  railroad  to  terminals,  when  may  be  built  by  railroad  en- 
gaged in,  §  32,  pp.  725-728. 

INTOXICATION. 

Of  engineer  or  conductor  of  train  a  misdemeanor,  §  29,  p.  724. 

JOIN. 

Power  of  rapid  transit  railway  to,  with  any  other  railway,  §  24,  subd. 
3,  p.  722. 

JUNCTIONS. 

See  also  "  Intersections." 

Eapid  transit  railway  shall  transport  passengers  and  property  of- 
fered at,  §  28,  p.  724. 

lABOR  DEBTS. 

Liability  of  stocldiolders  for,  §  18,  pp.  719,  720. 
How  established  against  stockholders  of  rapid  transit  corporation, 
§  18,  pp.  719,  720. 

LABORERS. 

See  "Employees.'' 

LANDING  PLACES. 

Board  shall  locate  and  make  specifications  for,  on  rapid  transit 
railways,  §  6,  pp.  709-711. 
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XANDS. 

See  also  "Parks;"  "Property;"  "Public  Places;"  "Streets." 
Rapid  transit  corporation  may  enter  upon  and  underneath,  §  24, 

subd.  5,  pp.  722,  723. 
Use  of  by  rapid  transit  railway  declared  a  public  use,  §  24,  subd.  5, 

pp.  722,  723. 
Board  may  authorize  tunnel  railroads  under,  §  32,  pp.  725-728. 
Private,  right  to  emerge  to  surface  upon,  §  32,  pp.  725-728. 
Board  may  enter  on,  to  make  surveys,  §  40,  p.  749. 

lATERAL  SUPPORT. 

Board  may  contract  to  give  to  grantor  of  property  purchased,  §  39, 
pp.  747-749. 

LEASE. 

Eapid  transit  corporation  may  lease  necessary  real  estate  and  other 
property,  §  24,  subd.  2,  p.  722. 

LEGISLATURE. 

May  dissolve  any  corporation  formed  under  this  act,  §  31,  p.  725. 
Dissolution  of  corporation  by,  does  not  impair  remedies  against 
corporation,  §  31,  p.  725. 

XENGTHWISE. 

Of  streets,  connecting  railroads  on  surface  may  not  run,  §  32,  pp. 
725-728. 
T.TA-RTT.TTY 

Dissolution  by  legislature  does  not  impair,  of  rapid  transit  corpora- 
tion, §  31,  p.  725. 

LIABILITY  OF  STOCKHOLDERS. 

See  also,  generally,  "  Stockholders." 

For  debts  of  corporation  for  labor  and  personal  services,  §  18, 
pp.  719,  720. 

Individually  liable  to  creditors  of  corporation  up  to  amount  not 
paid  in  on  capital  stock,  §  18,  pp.  719,  720. 

Persons  holding  stock  in  a  fiduciary  capacity  or  for  collateral  se- 
curity not  personally  liable,  §  21,  pp.  720,  721. 

LICENSES. 

See  "Franchises." 

LIEN. 

On  rolling  stock  of  railways  built  at  public  expense,  city  may  have 
first,  §  34a,  pp.  735-739. 

XmiTATION. 

Of  time  for  presentation  of  claims  for  comx)ensation  to  commis- 
sioners of  appraisal,  §  55,  pp.  756,  757. 
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LOCAL  AUTHORITIES. 

May  request  board  to  determine  necessity  of  new  railways,  §  4, 
pp.  704r-706. 

Board  of  estimate  and  apportionment  and  mayor  are,  for  giving  of 
consents,  §  5,  pp.  706-708. 

Board  of  estimate  and  apportionment  shall  control  all  franchises, 
§  5,  pp.  706-708. 

Shall  supervise  restoration  of  streets  after  excavation,  §  24,  subd.  5,, 
pp.  722,  723. 

Mode  of  giving  consent  for  tunnel  railroad  or  trunk-line  exten- 
sions, §  32,  pp.  725-728;  §  34,  pp.  733-735. 

Consent  of,  to  construction  of  elevated  railroad  in  place  of  bridge 
approaches,  §  38a,  pp.  746,  747. 
lilACHINE. 

Eailway  owning,  entitled  to  treble  damages  for  wilful  injury  or 
obstruction  of,  §  30,  pp.  724,  725. 

WiKul  stoppage  of  or  injury  to,  a  machine  of  rapid  transit  railway, 
a  misdemeanor,  §  30,  pp.  724,  725. 
TVTATT.. 

Bapid  transit  railway  shall  carry,  when  applied  to  by  postmaster- 
general,  §  26,  pp.  723,  724. 

Appointment  of  commission  to  determine  rates  and  conditions  of 
carrying,  §  26,  pp.  723,  724. 

Price  for  carrying  shall  not  be  less  than  for  freight,  and  fair  com- 
pensation for  post-office  car,  §  26,  pp.  723,  724. 

When  corporation  is  entitled  to  extra  pay  for  carrying,  §  26,  pp. 
723,  724. 

MAINTENANCE. 

Power  of  rapid  transit  corporation  respecting,  of  its  railways,  §  24,. 

subd.  5,  pp.  722,  723. 
Board  may  provide  and  contract  for,  of  railway  built  at  public  ex- 
pense, §  34a,  pp.  735-739. 

lilAPS. 

In  condemnation  proceedings,  of  lands  to  be  acquired  by  board  shall 
be  made  in  triplicate,  §  40,  p.  749. 

In  condemnation  proceedings,  board  may  enter  on  lands  to  make, 
§  40,  p.  749. 

In  condemnation  proceedings,  first  set  shall  be  filed  in  department 
of  public  works,  §  40,  p.  749. 

In  condemnation  proceedings,  second  set  shall  be  filed  with  county 
clerk,  §  42,  p.  750. 

Use  of,  by  commissioners  of  appraisal  in  condemniation  proceed- 
ings, §  48,  pp.  7S3,  754. 

In  condemnation  proceedings,  third  set  shall  be  annexed  to  com- 
missioner's report,  §  49,  p.  754. 
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MAYOR. 

Shall  be  member  of  board  of  rapid  transit  commissioners,   §  1, 

pp.  Y03,  704. 
Shall  fill  vacancies  in  board  arising  after  January  1,  1906,  §  1, 

pp.  703,  704. 
Need  not  take  oath  of  office  as  commissioner  of  rapid  transit,  §  2, 

p.  704. 
Is  entitled  to  notice  from  commissioners  of  their  application  to 

supreme  court  to  fix  their  compensation,  §  10,  pp.  714r-716. 
MEDDLE. 

Employee  without  badge  may  not,  with  passenger  or  his  property, 

§  25,  p.  723. 

MEETINGS  or  BOARD. 

Four  members  shall  constitute  a  quorum  for  transaction  of  business, 

but  fewer  may  adjourn  meetings,  §  3,  p.  704. 
Record  of  proceedings  shall  be  kept,  and  shall  be  a  public  record, 

open  to  inspection  at  all  reasonable  times,  §  3,  p.  704. 

MEETINGS  OF  STOCKHOLDERS. 

Board  shall  call  and  give  ten  days'  notice  of,  to  organize  corpora- 
tion, §  11,  p.  716. 

Directors  shall  be  chosen  at  first,  §  12,  p.  717. 

By-laws  must  be  adopted  at  first,  §  12,  p.  717. 

Board  shall  appoint  inspectors  of  election  for  first,  §  12,  p.  717. 

By-laws  shall  fix  term  of  office  of  directors  elected  at  subsequent, 
§  12,  subd.  1,  p.  717. 

By-laws  of  corporation  shall  provide  time  and  place  of  annual,  §  12, 
subd.  3,  p.  717. 

By-laws  shall  provide  manner  of  calling  and  holding  special,  §  12, 
subd.  4,  p.  717. 

By-laws  of  corporation  shall  provide  how  many  stockholders,  present 
in  person  or  by  proxy,  shall  constitute  a  quorum  at  any,  §  12, 
subd.  5,  p.  717. 

Record  of  proceedings  at  first,  shall  be  filed  with  secretary  of  state 
and  county  clerk,  §  13,  pp.  717,  718. 

Changes  in  detailed  specifications  after  organization  of  corporation, 
can  be  approved  only  at  special  meeting  called  for  that  purpose, 
upon  written  notice  to  directors  of  nature  of  business,  §  14,  p.  718. 

Majority  of  stockholders  present  at  election  of  directors  may  re- 
quire exhibition  of  books  and  papers,  §  16,  p.  719. 

To  vote  on  increase  or  reduction  of  capital  stock,  requirements  for, 
§  20,  p.  720. 

MISDEMEANOR. 

Intoxication  of  engineer  or  conductor  on  train  is,  §  29,  p.  721. 
Wilful  injury  to  railway  property  or  obstruction  of  work  thereon  is, 
§  30,  pp.  724,  725. 
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MIXED  TRAINS. 

May  be  run  on  tunnel  railroad,  §  32,  pp.  Y25-728, 

MODIFICATION  OF  PLANS. 

See  "Alteration  of  Plans  ;"  "  Plans." 

MODIFICATIONS,  CEETIFICATE  OF. 

Board  shall  approve  and  attest,  §  14,  p.  718. 

Must  be  filed  with  secretary  of  state  and  duplicate  filed  with  county 

clerk,  §  14,  p.  Y18. 
Contents  of,  §  14,  p.  718. 

MONEY. 

Rapid  transit  corporation  may  borrow,  §  24,  subd.  6,  p.  723. 
Spent  in  acquiring  property  under  this  act,  how  raised  and  paid, 
§  61,  p.  759. 

MUNICIPAL  CONSTRirCTION. 

Yote  of  the  people  for,  §  34,  pp.  733-735;  L.  1894,  eh.  752,  §  12, 
pp.  762,  763. 

MUNICIPALITY. 

See  "  City." 

NEGLECT. 

By  railway  to  transport  traffic  makes  it  liable  in  damages  to  party 
aggrieved,  §  28,  p.  724. 

NEWSPAPERS. 

Board  may  permit  sale  of  on  railways,  §  34a,  pp.  735-739. 

NON  COMPOS  MENTIS. 

See  "Unsound  Mind." 

NORTH  RIVER. 

Board  may  grant  franchises  for  tunnel  railroad  under,  §  32,  pp. 

725-728. 

NOTICE. 

See  also  "Public  Notice." 

Two  weeks'  notice  shall  be  given  of  application  to  appellate  divi- 
sion to  determine  whether  a  rapid  transit  railway  shall  be  built, 
§  5,  pp.  706-708. 

Of  time  and  place  of  sale  of  franchises  must  be  published  for  six 
weeks,  §  7,  pp.  711-713. 

Board  shall  give  notice  to  mayor  of  application  to  supreme  court 
to  fijc  compensation,  §  10,  pp.  714^716. 

Board  shall  give  public  notice  of  opening  of  subscription  books  for 
capital  stock,  §  11,  p.  716. 

Ten  days'  notice  shall  be  given  to  each  subscriber  of  meeting  to 
organize  rapid  transit  corporation,  §  11,  p.  716. 
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2T0TICE  —  Continued : 

Written  notice  stating  nature  of  business  to  be  transacted  must  be 
given  to  directors,  of  meetings  at  which  it  is  proposed  to  approve 
changes  in  specifications  in  articles,  §  14,  p.  718. 

Laborer  or  servant  must  give  stockholder  written  notice  of  intent 
to  hold  him  liable  for  corporate  debt,  §  18,  pp.  719,  720. 

In  writing  shall  be  given  to  each  stockholder  of  meeting  to  increase 
or  reduce  capital  stock,  §  20,  p.  720. 

What  required  to  make  corporation  liable  for  debts  of  its  con- 
tractor to  his  employees,  §  22,  p.  721. 

Regular  times  for  cars  shall  be  fixed  by  public  notice,  §  28,  p.  724. 

Board  shall  give,  for  proposals  for  railway  construction,  operation, 
etc.,  §  36,  pp.  743,  744. 

Of  hearing  on  proposed  contracts  to  build  railroads  at  public  ex- 
pense, §  37,  pp.  744,  745. 

Of  application  for  appointment  of  commissioners  of  appraisal  in 
condemnation  proceedings,   §  44,  p.  751. 

OATH  OF  OFFICE. 

Oath  which  commissioners  must  take,  §  2,  p.  704. 

Where  filed,  §  2,  p.  704. 

Mayor  and'  comptroller  need  not  take,  §  2,  p.  704. 

OATHS. 

Commissioners  of  appraisal  may  administer,  §  48,  pp.  753,  754. 

OBSTRUCTION. 

Of  railway  property  or  work  thereon,  a  misdemeanor,  §  30,  pp.  724, 
725. 

OFFICERS. 

1.  Of  rapid  transit  corporation. 

Shall  include  president,  secretary  and  treasurer,  §  12,  subd.  6, 

p.  717. 
By-laws  shall  provide  powers  and  duties  of,  §  12,  subd.  6, 

p.  717. 
By-laws  shall  provide  manner  of  electing,  §  12,  subd.  6,  p.  717. 

2.  Of  rapid  transit  railway. 

Who  do  not  wear  badge  may  not  interfere  with  passenger  or 
his  property,  §  25,  p.  723. 
OFFICES. 

Board  may  rent  such  offices  as  it  may  deem  necessary,  §  9,  p.  714. 
Principal  offices  of  rapid  transit  corporation  shall  be  in  cities  where 
railways  are  located,  §  15,  p.  719. 

OPENINGS. 

Lawful  for  rapid  transit  railway  to  make  necessary,  along  route, 
§  24,  subd.  5,  pp.  722,  723. 


812  Rapid  Transit  Act. 

OPEEATE. 

Power  of  corporation  to  operate  railways,  §  24,  subd.  5,  pp.  722, 
723. 

Rapid  transit  corporation  may  borrow  money  to  operate  its  rail- 
ways, §  24,  subd.  6,  p.  723. 

When  board  may  operate  railway  built  at  public  expense,  §  34a, 
pp.  735-739. 

OPERATION. 

Board  may  provide  and  contract  for,  of  railways  built  at  public 
expense,  §  34a,  pp.  735-739. 

Rentals  to  be  paid  to  city  under  contract  for,  of  railways  built  at 
public  expense,  §  34a,  pp.  735-739. 

Board  may  equip  railway  built  at  public  expense  and  contract  for, 
§  34b,  pp.  739,  740. 

Contents  of  bonds  and  contract  for,  of  railway  built  at  public  ex- 
pense, §  34c,  pp.  740-742. 

ORGANIZATION. 

Of  board,  §  3,  p.  704. 

Of  rapid  transit  corporation,  §  11,  p.  716. 

ORGANIZATION,  CERTIFICATE  OF. 

See  "  Certificate  op  Organization." 

FARES. 

Shall  not  be  occupied  under  this  Act,  §  4,  pp.  704-706. 
Commissioners  may  locate  routes  by  tunnel  under  any,  §  4,  pp.  704- 

706. 
No  corporation  shall  have  right  to  acquire  use  and  occupancy  of, 

§  24,  subd.  5,  pp.  722,  723. 
Proper  authorities  may  grant  temporary  privileges  in,  to  facilitate 

construction,  §  24,  subd.  5,  pp.  722,  723. 
Shall  not  be  occupied  or  crossed  by  elevated  railroads  constructed 

in  place  of  bridge  approaches,  §  38a,  pp.  746,  747. 
Board  shall  prepare  plan  to  remove  steam  locomotive  railways  from, 

at  grade,  L.  1906,  ch.  109,  §  1,  p.  764. 

PARKWAYS. 

Connecting  railroads  may  run  over  and  across  but  not  over  and 

lengthwise  of,  §  32,  pp.  725-728. 
Board  may  authorize  tunnel  railroads  under,  §  32,  pp.  725-728. 

PAR  VALUE. 

As  basis  for  organization  tax  on  stock  of  corporation,  §  13,  pp.  717, 
718. 
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PASSENGERS. 

Corporation  may  receive  compensation  for  conveying,  §  24,  subd.  4, 

p.  Y22. 
Officer  of  corporation  not  wearing  badge  may  not  interfere  with, 

§  25,  p.  723. 
May  be  ejected  for  refusing  to  pay  fare,  §  27,  p.  724. 
Oars  to  transport,  sball  be  run  at  regular  times,  §  28,  p.  724. 
Sufficient  accommodations   shall  be  furnished  to  transport,  §   28, 

p.  724. 
Tunnel  railroad  shall  form  continuous  line  for  carriage  of,  §  32, 

pp.  725-728. 
Tunnel  railroad  may  transport,  §  32,  pp.  725-728. 

PASSENGER  STATIONS. 

Servants  employed  at,  shall  wear  badges,  §  25,  p.  723. 

PASSENGER  TRAINS. 

Persons  employed  on,  shall  wear  badges,  §  26,  p.  723. 
May  be  run  on  tunnel  railroad,  §  32,  pp.  725-728. 

PAYMENTS. 

See  also  "  Condemnation  Proceedings  ;"  "  Faees." 

PAYMENTS  FOR  STOCK. 

Directors  shall  require,  §  17,  p.  719. 

Stock  not  transferable  until  all  previous  calls  thereon  have  been 
fully  paid  in,  §  19,  p.  720. 

PEOPLE,  VOTE  OF. 

See  "Municipal  Construction;"  "Vote." 

PERIODICALS. 

See  "  Newspapers." 

PERSONAL  ESTATE. 

Stock  of  corporations  under  this  act  shall  be  deemed,  §  19,  p.  720. 

PERSONAL  SERVICES. 

Liability  of  stockholders  for  corporate  debts  for,  §  18,  pp.  719,  720. 

PERSONS. 

See  "  Employees  ;"  "  Officers  ;"  "  Passengers." 

PIERS. 

Power  of  rapid  transit  corporation  to  erect,  §  24,  subd.  5,  pp.  722, 

723. 
Surface  of  streets  around,  shall  be  restored  to  former  condition, 

§  24,  subd.  5,  pp.  722,  723. 


814  Eapid  Teansit  Act. 

PIPE  GALLERIES. 

See  "  Galleries  ;''    "  Pipes." 

PIPES. 

May  be  temporarily  removed  during  construction  of  railway,  §  33, 

pp.  731-733. 
Board  may  erect  galleries  for,  in  subway  built  by  steam  railway, 

L.  1906,  cb.  109,  §  3,  pp.  765-767. 

PLACES,  PUBLIC. 

See  "Public  Places.'' 

PLANS  OF  CONSTRUCTION. 

See  also  "Alteration  of  Plans." 

Board  may  adopt  plan  for  a  rapid  transit  railway  or  railways,  §  4, 
pp.  704^706. 

Detailed  plans  must  conform  to  general  plan,  §  6,  pp.  709-711. 

No  alteration  by  board  without  consent  of  contractor  and  bis  sure- 
ties, §  6,  pp.  709-711. 

Must  be  made  part  of  articles  of  association  of  rapid  transit  corpo- 
ration, §  11,  p.  716. 

Board  may  authorize  corporation  to  alter,  in  its  articles,  §  14,  p. 
718. 

Modifications  of,  must  be  approved  by  two-thirds  of  directors  at 
special  meeting  called  for  that  purpose,  §  14,  p.  718. 

Board  shall  fix  and  determine  plans  for  extensions  to  terminals,  §  32, 
pp.  725-728. 

Powers  of  board  to  modify,  after  vote  of  people,  §  34,  pp.  733-735. 

For  construction  of  elevated  railroad  in  lieu  of  bridge  approaches, 
§  38a,  pp.  746,  747. 

PLATFORMS. 

Board  shall  locate  and  make  specifications  for,  §  6,  pp.  709-711. 
PLEADINGS. 

Supreme  court  is  authorized  to  amend,  to  correct  defects  in  con- 
demnation proceedings,  §  59,  p.  758. 

POSTMASTER-GENERAL. 

May  apply  to  rapid  transit  railways  to  carry  mail,  §  26,  pp.  723, 
724. 
POST-OFFICE  CAR. 

Corporation  entitled  to  fair  compensation  for,  §  26,  pp.  723,  724. 

POWER. 

Corporation  may  use  steam  or  any  other  motive  power  except  ani- 
mal power,  §  24,  subd.  4,  p.  722. 
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POWERS. 

See    also    "Board    of    Eapid    Transit    Eailroad    Commissioners;" 
"  Commissioners  of  Appraisal  ;''  "  Corporation  ;"  "  Directors." 

Board  of  rapid  transit  commissioners  shall  have  and  exercise  the 
specific  authority  and  powers  conferred  by  the  Act,  and  also  such 
other  and  necessary  powers  as  may  be  requisite  to  the  efficient 
performance  of  the  duties  imposed  by  the  Act,  §  1,  p.  Y03,  Y04. 

Corporation  may  take  and  hold  voluntary  grants  of  real  estate  and 
other  property,  §  24,  subd.  1,  p.  722. 

Eeal  estate  received  by  corporation  by  voluntary  grant  shall  be  used 
only  for  purposes  of  such  grant,  §  24,  subd.  1,  p.  722. 

Corporation  may  purchase,  lease,  hold  and  use  all  real  estate  and 
other  property  necessary  to  accomplish  objects  of  its  incorpora- 
tion, §  24,  subd.  1,  p.  722. 

Corporation  may  cross,  intersect,  join  and  unite  its  railways  with 
those  of  any  other,  §  24,  subd.  3,  p.  722. 

Corporation  may  take  and  convey  persons  and  property  for  com- 
pensation, §  24,  subd.  4,  p.  722. 

Corporation  may  enter  upon  and  underneath  streets  and  lands,  and 
into  and  upon  the  soil  thereof,  §  24,  subd.  5,  pp.  722,  723. 

Corporation  may  construct,  maintain,  operate  and  use  railways, 
§  24,  subd.  5,  pp.  722,  723. 

Corporation  may  secure  necessary  foundations  to  secure  safety  and 
stability  of  its  railways,  §  24,  subd.  5,  pp.  722,  723. 

Corporation  may  erect  columns,  piers  and  other  structures  required 
to  secure  safety  and  stability  of  its  railways,  §  24,  subd  5,  pp.  722, 
723. 

Corporation  may  borrow  money  to  complete  or  operate  road,  §  24, 
subd.  6,  p.  723. 

Corporation  may  issue  and  dispose  of  bonds,  §  24,  subd.  6,  p.  723. 

POWERS  AND  DUTIES. 

By-laws  of  corporation  shall  provide  powers  and  duties  of  officers, 
§  12,  subd.  6,  p.  723. 

POWERS  OF  OFFICE. 

Conductor  who  does  not  wear  badge  may  not  exercise  any  of,  §  25, 
p.  723. 

PREFERENCES. 

See  "  Capital  Stock  ;"  "  Franchises." 

PREFERRED  CAUSES. 

Suits  by  or  against  board  are  preferred  causes  on  civil  calendars, 
§  9,  p.  714. 
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PRESIDENT  OF  CORPORATION. 

Officers  of  corporation  shall  include  a,  §  12,  'subd.  6,  p.  717. 
Shall  sign  statement  of  increase  or  reduction  of  capital  stock,  §  20, 
p.  720. 

PRESIDING  OFFICER. 

Articles  of  association  for  rapid  transit  corporation  must  be  in- 
dorsed with  signature  of  presiding  officer  of  board,  §  11,  p.  716. 

PRINCIPAL  OFFICES. 

Of  rapid  transit  corporation  shall  be  in  the  city  where  its  railway 
is  Ipcated,  §  15,  p.  719. 

PROCEEDINGS. 

Board  shall  keep  a  public  record  of  its  proceedings,  which  shall  be 
open  to  inspection  at  all  reasonable  times,  §  3,  p.  704. 

Copy  of  record  of,  at  first  meeting  of  subscribers  shall  be  filed, 
§  13,  pp.  717,  718. 

Of  commissioners  of  appraisal,  supreme  court  may  correct  defects 
in,  §  59,  p.  758. 

PROPERTY. 

Corjwration  may  take  and  hold  real  estate  and  other  property  by 

voluntary  grant,  §  24,  subd.  1,  p.  722. 
Corporation  may  purchase,  lease,  hold  and  use  necessary  real  estate 

and  other  property,  §  24,  subd.  2,  p.  722. 
Power  of  corporation  to  convey,  §  24,  subd.  4,  p.  722. 
Corporation  may  receive  compensation  for  conveying,  §  24,  subd.  4, 

p.  722. 
Employee  without  badge  may   not   interfere  with,   of   passenger, 

§  25,  p.  723. 
Sufficient  accommodations  shall  be  furnished  to  transport,  §  28, 

p.  724. 
Cars  to  transport,  shall  be  run  at  regular  times,  §  28,  p.  724. 
WiKul  stoppage,  or  injury  to,  of  railroad,  a  misdemeanor,  §  30, 

pp.  724,  725. 
Continuous  line  for  carriage  of,  tunnel  railroad  shall  form,  §  32, 

pp.  725-728. 
Special  definition  of,  §  39,  pp.  747-749. 

Board  may  acquire,  for  necessary  purposes,  §  39,  pp.  747-749. 
Board  may  enter  upon,  to  make  maps  and  surveys  of,  §  40,  p.  749. 
When  board  may  direct  condemnation  proceedings  to  acquire,  §  41, 

p.  750. 
When   city  becomes   seized   of,  under   condemnation  proceedings, 

§  47,  pp.  752,  753. 
All  acquired  under  this  act  shall  be  deemed  to  be  for  public  use  and 

to  facilitate  rapid  transit,  §  60,  pp.  758,  759. 
Moneys  spent  in  acquiring  necessary,  how  raised  and  paid,  §  61, 

p.  759. 
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PROPERTY-OWNERS. 

Consent  of,  shall  be  obtained  along  any  proposed  route,  §  5,  pp. 
706-708. 

Consents  of  owners  of  one-half  in  value  of  property  adjoining  pro- 
posed railroad  must  be  obtained  for  tunnel  railroad  or  trunk-line 
extensions,  §  32,  pp.  725-728. 

Determination  of  supreme  court  commissioners  in  lieu  of  consent 
of,  to  trunk  railroads  or  trunk  line  extensions,  §  32,  pp.  725-728. 

Consents  of,  to  construction  of  elevated  railroad  in  place  of  bridge 
approach,  §  38a,  pp.  746,  747. 

Determination  of  compensation  to,  by  commissioners  of  appraisal, 
§  48,  pp.  753,  754. 

PROPOSALS. 

Board  shall  advertise  for,  before  awarding  contracts,  §  36,  pp.  743, 

744. 

PROXIES. 

By-laws  of  corporation  shall  provide  how  many  stockholders  shall 
be  present  in  person  or  by  proxy,  to  constitute  a  quorum  at  any 
stockholders'  meeting,  §  12,  subd.  5,  p.  717. 

PUBLIC. 

May  inspect  records  of  proceedings  of  board  at  any  reasonable  time, 
§  3,  p.  704. 

PUBLICATION. 

See  "  Notice." 

PUBLIC  LANDS. 

See  also  "Lands." 

Surface  of,  used  by  rapid  transit  railway  shall  be  restored  to  former 
condition,  §  24,  subd.  5,  pp.  722,  723. 

PUBLIC  NOTICE. 

See  "Notice." 

PUBLIC  PARKS. 

See  "  Parks." 

PUBLIC  PLACES. 

Corporation  may  enter  upon  and  underneath,  §  24,  subd.  5,  pp.  722, 

723. 
Board  may  authorize  tunnel  railroad  under,  §  32,  pp.  725-728. 
Board  shall  prepare  plan  for  removal  of  steam  locomotive  railway 

at  grade  from,  L.  1906,  ch.  109,  §  1,  p.  764. 

PUBLIC  PURPOSE. 

See  also  "  Public  Use." 

Acquiring  of  property  needed  by  contractor  in  constructing  or  oper- 
ating railway  shall  be  deemed  for,  §  39,  pp.  747-749. 
52 
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PUBLIC  SQUARES. 

See  "  Squares,  Public." 

PUBLIC  USE. 

Use  of  streets  and  lands  by  railway  declared  to  be,  §  24,  snbd.  5, 

pp.  722,  723. 
All  proi>erty  acquired  by  board  under  this  act  shall  be  deemed  to 

be  for,  §  60,  pp.  758,  759. 

PUBLIC  WORKS,  COMMISSIONER  OF. 

Construction  endangering  sewers,  water  pipes  and  other  sub- 
surface structures  shall  be  conducted  in  accordance  with  reason- 
able requirements  of,  §  6,  pp.  709-711. 

May  approve  removal  of  pipes,  sewers,  conduits,  etc.,  to  another 
street,  §  33,  pp.  731-733. 

PURCHASE. 

Oorjwration  may,  necessary  real  estate,  §  24,  subd.  2,  p.  722. 
City  may,  at  expiration  of  leases  of  railways  built  at  public  ex- 
pense, §  34a,  pp.  735-739. 

ftUALIFICATIONS. 

See  also  "  Commissioners  op  Appraisal  ;"  "  Supreme  Court  Com- 
missioners." 

Any  commissioner  of  rapid  transit  appointed  by  mayor  shall  be  a 
citizen  of  United  States  and  New  York  state  and  a  hona  fide  resi- 
dent of  city,  §  1,  pp.  703,  704. 

Director  of  rapid  transit  corporation  shall  be  a  holder  in  his  own 
right  of  at  least  one  hundred  shares  of  the  capital  stock  of  the 
corporation,  §  12,  p.  717;  §  16,  p.  719. 

Director  of  rapid  transit  corporation  must  be  qualified  to  vote  for 
directors  at  the  meeting  at  which  he  shall  be  chosen,  §  16,  p.  719. 

QUORUM. 

Four  members  of  board  shall  constitute  quorum  for  transaction  of 
business,  but  fewer  may  adjourn  meetings,  §  3,  p.  704. 

By-laws  of  corporation  shall  provide  how  many  stockholders  shall 
attend,  in  person  or  by  proxy,  to  constitute  a  quorum  at  a  Stock- 
holders' meeting,  §  12,  subd.  5,  p.  717. 

RAILROAD  COMMISSIONERS,  STATE  BOARD  OF. 

This  act  shall  not  interfere  with  jurisdiction,  powers  and  duties  of, 
§  32,  pp.  725-728. 

RAILROAD  CORPORATION. 

See  "  Corporation,  Eapid  Transit  Eailroad;"  "  Directors;"  "Kail- 
vi^AY,  Eapid    Transit." 

RAILROAD  EMPLOYEES. 

See  "Employees." 
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HAILKOADS. 

Act  authorizing  construction  of,  on  Indian  lands,  not  repealed  by 
this  act,  §  24,  subd.  2,  p.  722. 

EAILROAD,  TUNNEL. 

See  "  Eailway,  Eapid  Transit." 

RAILWAY,  RAPID  TRANSIT. 

1.  Constructed  by  private  corporation. 

2.  Built  at  public  expense. 

3.  Tunnel  or  connecting  railways  to  trunk-line  terminals. 

4.  Steam  railways  at  grade. 

5.  Any  built  under  this  act. 

1.  Constructed  by  private  corporation. 

Board  upon  its  own  motion  may,  or  upon  the  written  request 
of  the  local  authorities  of  the  city  shall,  consider  and  de- 
termine whether  a  rapid  transit  railway  would  be  for  the 
interest  of  the  public  and  of  the  city,  §  4,  pp.  704^706. 
If  board  decides  one  is  necessary,  it  shall  establish  the  routes 
and  general  plan  of  construction  thereof,  §  4,  pp.  704-706. 
Where  board  may  locate  the  routes  of,  §  4,  pp.  704^706. 
Votes  of  six  commissioners  necessary  to  establish  routes  and 

plan  of  construction  for,  §  4,  pp.  70-^-706. 
Plans  shall  be  submitted  to  board  of  estimate  and  apportion- 
ment, for  local  authorities,  §  5,  pp.  706-708. 
Obtaining  of  consents  of  property-owners  along  routes,  §  5, 

pp.  706-708. 
Judicial  proceedings  in  lieu  of  property-owners'  consents,  §  5, 

pp.  706-708. 
Preparation  of  detailed  plans,  §  6,  pp.  709-711. 
What  detailed  plans  may  include,  §  6,  pp.  709-711. 
Alterations  in  plans,  §  6,  pp.  709-711. 
Interference  with  sewers,  gas  pipes,  etc.,  in  work,  §   6,  pp. 

709-711. 
Rentals  derived  therefrom,  §  6,  pp.  709-711. 
Subways  for  wires,  sewers,  etc.,  §  6,  pp.  709-711. 
Public  sale  of  franchise  for: 
Notice  of,  §  7,  pp.  711-713. 
Terms  of  sale,  §  7,  pp.  711-713. 
Forfeiture  of  bids  and  franchise,  §  7,  pp.  711-713. 
Eates  of  fare  fixed  in  franchise,  §  7,  pp.  711-713. 
Power  to  reject  bids,  §  7,  pp.  711-713. 
Eesale  at  expiration,  §  8,  p.  713. 
Formation  of  rapid  transit  corporation,  §§  11-31,  pp.  716- 

725. 
Modification  of  plans  for  construction,  §  14,  p.  718. 
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Certificate  of  modifications,  §  14,  p.  718. 

Exemption  from  taxation  during  construction,  §  15,  p.  719. 

Liability  of  stockholders  for  debts  to  employees,  §  18,  pp.  719, 
720. 

Liability  of  corporation  to  employees  of  contractors  on  rail- 
way, §  22,  p.  721. 

Powers  of  rapid  transit  corporation,  §  23,  p.  721;  §  24, 
pp.  722,  723. 

May  acquire  necessary  real  estate,  §  23,  p.  721. 

May  cross,  intersect,  join  and  imite  other  railways,  §  24, 
subd.  3,  p.  722. 

May  take  and  convey  persons  and  property  for  compensation, 
§  24,  subd.  4,  p.  722. 

May  use  steam  or  any  other  motive  power  except  animal,  §  24, 
subd.  4,  p.  722. 

May  enter  on  and  underneath  streets,  lands,  etc.,  §  24,  subd. 
5,  pp.  722,  723. 

May  not  acquire  and  use  public  parks  or  squares,  §  24,  subd. 
5,  pp.  722,  723. 

Nothing  in  this  act  shall  authorize  crossing  of  steam  railway 
tracks  at  grade,  §  24,  subd.  5,  pp.  722,  723. 

May  erect  columns,  piers,  etc.,  to  secure  safety  and  stability, 
§  24,  subd.  5,  pp.  722,  723. 

May  make  necessary  excavations  along  route,  §  24,  subd.  5, 
pp.  722,  723. 

After  excavations  by,  streets  shall  be  restored  to  former  con- 
dition, under  supervision  of  local  authorities,  §  24,  subd.  5, 
pp.  722,  723. 

Use  of  streets  and  lands  by,  declared  a  public  use,  §  24,  subd. 
5,  pp.  722,  723. 

Employees  shall  wear  badges,  §  25,  p.  723. 

Employee  of,  without  badge,  may  not  interfere  with  passenger 
or  his  property,  §  25,  p.  723. 

Shall  carry  mails,  §  26,  pp.  723,  724. 

Commissioners  appointed  by  governor  shall  fix  rates  for  carry- 
ing mail  on,  if  parties  cannot  agree,  §  26,  pp.  723,  724. 

When  entitled  to  extra  compensation  for  carrying  mails,  §  26, 
pp.  723,  724. 

Passengers  refusing  to  pay  fare  may  be  ejected,  §  27,  p.  724. 

Shall  furnish  sufficient  accommodations  for  persons  and  prop- 
erty, §  28,  p.  724. 

Shall  start  and  run  its  cars  at  regular  times,  §  28,  p.  724. 

Intoxication  of  employees  of,  a  misdemeanor,  §  29,  p.  724. 
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Person  wilfully  injuring  or  obstructing  property  of,  shall  for- 
feit treble  damages,  §  30,  pp.  724,  725. 
Wilful  injury  to  property  of,  a  misdemeanor,  §  30,  pp.  724, 

725. 
Legislature  may  annul  or  dissolve  any  corporation  formed 

under  this  act,  §  31,  p.  725. 
Dissolution   of   corporation   by  legislature  shall   not   impair 

remedies  for  liabilities  of,  §  31,  p.  725. 
Condemnation  proceedings  by,  §§  39-62,  pp.  747-759. 

See  "  Board  OF Eapid  Transit  Railroad  Commissioners;" 
"  Condemnation  Proceedings.'' 

2.  Built  at  public  expense. 

Provision  for  vote  of  people  on,  construction  of,  L.  1894,  ch. 

752,  §  12,  pp.  762,  763;  §  13,  p.  763. 
Procedure  of  board  where  vote  is  favorable,  §  34,  pp.  733-735. 
May  adopt  new  routes  or  modify  old  ones,  §  34,  pp.  733-735. 
Board  shall  let  contracts  for  construction  of,  §  34,  pp.  733- 

735. 
May  contract  for  part  or  all  of  routes  planned,  §  34,  pp.  733- 

735. 
May  contract  for  equipment  along  with  construction,   §  34, 

pp.  733-735. 
Board  may  contract  for  maintenance,  care  and  operation  of, 

§  34a,  pp.  735-739. 
Contract  for  operation,  etc.,  shall  not  exceed  twenty  years, 

§  34a,  pp.  735-739. 
Compensation  to  city  under  contract  for  operation,   §   34a, 

pp.  735-739. 
Sinking  fund  for  bonds  for,  §  34a,  pp.  735-739. 
City  has  first  lien  on  rolling  stock  of,  §  34a,  pp.  735-739. 
Board  may  equip,  and  contract  for  operation  of,  §  34b,  pp. 

739,  740. 
Contract  and  bond  for  private  operation  of,  §  34c,  pp.  740- 

742. 
Board  may  operate  as  well  as  equip,  §  34d,  pp.  742,  743. 
Fares  on,  shall  be  adjusted  to  pay  expenses  and  all  charges, 

without  recourse  to  taxation,  §  34d,  pp.  742,  743. 
Order  of  preferences  in  reduction  of  fares  on,  §  34d,  pp.  742, 

743. 
ISTo  use  of,  for  advertising  purposes,  §  34d,  pp.  742,  743. 
No  trade  or  traffic  permitted  on,  except  sale  of  newspapers 

and  periodicals,  §  34d,  pp.  742,  743. 
Equipment  of,  what  shall  include,  §  35,  p.  743. 


82  2  Eapid  Teansit  Act. 

RAILWAY,  RAPID  TRANSIT  —  Continued : 
Built  at  public  expense  —  Continued : 

Bids  for  construction  on,  must  be  advertised  for  before  let- 
ting contracts,  §  36,  pp.  743,  744. 

Contracts  to  build,  shall  not  be  let  without  public  hearing, 
§  37,  pp.  744,  745. 

City   may   issue  bonds  for   construction   and  equipment  of, 
§  37,  pp.  744,  745. 

Contracts  to  construct  or  operate,  how  modified,  §  38,  pp.  745, 
746. 

Powers  of  board  to  acquire  real  estate  for,  §  39,  pp.  747-748. 

Shall  remain  absolute  property  of  city,  §  63,  p.  760. 

All  contracts   for  construction  of,   must  be  approved  as  to 
form  by  corporation  counsel,  L.  1894,  ch.  752,  §  13,  p.  763. 

3.  Tunnel  or  connecting  railway  to  trunk-line  terminals. 

Board  may  grant  franchise  to  corporation  formed  to  build, 
§  32,  pp.  725-728. 

Board  may  grant  franchises  to  trunk-line  railroad  to  build, 
§  32,  pp.  725-728. 

Eoutes  may  proceed  under  rivers  and  under  surface  of  Man- 
hattan Island,  §  32,  pp.  725-728. 

May  acquire  necessary  sidings,  facilities,  etc.,  §  32,  pp.  725— 
728. 

Board    may   grant    franchise    to    connecting    railway,    §    32, 
pp.  725-728. 

Eoutes  shall  not  run  lengthwise  of  streets,  §  32,  pp.  725-728, 

Franchise  shall  not  be  for  more  than  twenty-five  years,  with 
renewal  for  not  more  than  ten  years,  §  32,  pp.  725-728. 

Eental  from  franchises,  §  32,  pp.  725-728. 

Certificate  of  contract,  §  32,  pp.  725-728. 

Consent  of  owners  of  one-half  in  value  of  property  bounded 
on,  must  be  obtained,  §  32,  pp.  725-728. 

Determination    of  supreme   court  commissioners  in  lieu  of 
property-owners'  consent,  §  32,  pp.  725-728. 

Board  may  fix  routes  of  connections  of  rapid  transit  rail- 
ways with  other  railways,  ferries,  etc.,  §  32a,  pp.  728-731. 

Board   may   authorize  laying  of   additional  tracks  for  con- 
nections with  terminals,  §  32a,  pp.  728-731. 

Connecting  railways: 

May    run   passenger,    freight   or   mixed   trains,   §   32a, 

pp.  728-731. 
Shall  pay  rentals  to  city,  §  32a,  pp.  728-731. 
Franchises   shall  not  run   more  than  twenty-five  years, 
§  32a,  pp.  728-731. 
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Consent  of  property-owners  or  of  supreme  court  in  lieu 
thereof  must  be  obtained,  to  construct,  §  32a,  pp.  728- 
T31. 
Eights  of,  in  streets,  and  plant  and  structure  of,  shall 
become  property   of   city   on  expiration   of  franchise, 
§  32a,  pp.  Y28-731. 
On  expiration  of  franchise  of,  city  may  purchase  rolling 
stock  of,  at  fair  valuation,  §  32a,  pp.  Y28-Y31. 
Tracks  of  other  railways  may  be  removed  temporarily  during 

construction  of,  §  33,  pp.  731-733. 
Pipes,   sewers,   conduits    and  ways   may   be  temporarily   re- 
moved during  construction  of,  §  33,  pp.  731-733. 
Damages  for  temporary  removal  of  tracks  of  other  railways, 
pipes,  conduits,  etc.,  shall  be  determined  by  commission, 
§  33,  pp.  731-733. 
Board  may  authorize  erection  of  temporary  tramways  during 

construction  of,  §  33,  pp.  731-733. 
Use  of  tracks  of  horse  railways  by,  during  construction  of, 
not  authorized,  §  33,  pp.  731-733. 

4.  Steam  railways  at  grade. 

Board  shall  at  once  prepare  plans  to  terminate  use  of  streets 

and  public  places  by,  L.  1906,  ch.  109,  §  1,  p.  764. 
Board  may  contract  with,  for  subway  under  present  roadbed, 

L.  1906,  ch.  109,  §  2,  pp.  764,  765. 
Board  may  permit,  to  lay  additional  tracks  in  its  subway, 

L.  1906,  ch.  109,  §  2,  pp.  764,  765. 
Board  may  construct  pipe  galleries,  etc.,  along  subway  built 

by,  L.  1906,  ch.  109,  §  3,  pp.  765-767. 
When  board  may  condemn  franchises  of,  L.  1906,  ch.  109, 

§  4,  pp.  767,  768. 
Procedure  in  condemnation  of  franchises  of,  L.  1906,  ch.  109, 

§  4,  pp.  767,  768. 
Plan  for  removal  of,  from  streets  does  not  apply  to  freight 

tracks   not   more   than   one-half  mile  in  length,   L.   1906, 

ch.  109,  §  8,  p.  770. 

5.  Any  built  under  this  act. 

Shall  not  be  taxed  while  in  course  of  construction,  §   15, 

p.  719. 
Shall  have  its  principal  offices  and  be  taxed  on  its  property 

in  city  where  its  railways  are  located,  §  15,  p.  719. 
Employees  of,  must  wear  badges,  §  25,  p.  723. 
Conductor  of,  without  badge,  may  not  collect  fares  or  tickets, 

§  25,  p.  723. 
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Shall  carry  mails  when  applied  to  by  postmaster-general, 
§  26,  pp.  723,  724. 

Servants  of,  may  eject  passenger  refusing  to  pay  fare,  §  27, 
p.  724. 

Shall  furnish  sufficient  accommodations  for  the  transporta- 
tion of  passengers  and  property,  §  28,  p.  724. 

Shall  be  liable  to  the  party  aggrieved,  for  any  neglect  or 
refusal,  §  28,  p.  724. 

Intoxication  of  engineer  or  conductor  of  train  of,  a  misde- 
meanor, §  29,  p.  724. 

Wilful  stoppage,  or  injury  to  property  of,  a  misdemeanor, 
§  30,  pp.  724,  725. 

Fares  on,  shall  be  adjusted  to  meet  all  charges,  without 
recourse  to  taxation,  §  34d,  pp.  742,  743. 

In  reduction  of  fares  on,  school-children  shall  be  first  favored, 
§  34d,  pp.  742,  743. 

In  reduction  of  fares,  all  the  public  between  6  and  9  a.  m. 
and  4  and  7  p.  m.  shall  be  next  favored,  §  34d,  pp.  742,  743. 

No  part  of  any,  shall  be  used  for  advertising  purposes,  §  34d, 
pp.  742,  743. 

No  trade  or  occupation  shall  be  permitted  on,  except  board 
may  permit  sale  of  newspapers,  §  34d,  pp.  742,  743. 

All  contracts  for  construction,  etc.,  of,  must  be  approved  as 
to  form  by  corporation  counsel,  L.  1894,  ch.  752,  §  13, 
p.  763. 

Amendments  of  1906  shall  not  affect  railways  then  con- 
structed, constructing  or  contracted  for,  L.  1906,  ch.  472, 
§  14,  p.  763. 

RAPID  TRANSIT. 

All  property  acquired  by  board  under  this  act  shall  be  deemed  to 
be  to  afford  increased  facilities  for,  §  60,  pp.  758,  759. 

RAPID  TRANSIT  ACT. 

See  "Act." 

RAPID  TRANSIT  RAILROAD  COMMISSIONERS,  BOARD  OF. 

See  "Board  of  Rapid  Transit  Railroad  Commissioners." 

RAPID  TRANSIT  RAILROAD  CORPORATION. 

See  "Articles  of  Association  ;"  "  Capital  Stock  ;"  "  Corporation, 
Rapid    Transit    Railroad;"    "Franchises;"    "Railway,    Rapid 

Transit." 

RATES. 

See  also  "  Fakes." 

Contracts  of  board  for  operation  of  railways  built  at  public  expense 
may  prescribe,  §  34a,  pp.  735-739. 
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REAL  ESTATE. 

Eapid  transit  corporation  may  acquire  and  hold,  by  purchase  or 
condemnation,  §  23,  p.  721. 

Rapid  transit  corporation  may  take  and  hold  by  voluntary  grant, 
§  24,  subd.  1,  p.  Y22. 

That  taken  by  rapid  transit  corporation  by  voluntary  grant  shall 
be  used  only  for  purposes  of  such  grant,  §  24,  subd.  1,  p.  722. 

Eapid  transit  corporation  may  purchase,  lease,  hold,  and  use  neces- 
sary, §  24,  subd.  2,  p.  722. 

Board  may  acquire  for  necessary  purposes,  §  39,  pp.  747-749. 

HECORD  OF  PROCEEDINGS. 

Copy  of,  at  first  meeting  of  subscribers,  shall  be  filed,  §  13,  pp.  717, 
718. 

RECOVERY. 

Eight  of  laborers  and  servants  to  recover  from  stockholders  amounts 

due  from  corporation,  §  18,  pp.  719,  720. 
Eight  of  creditors  of  corporation  to  recover  against  stockholders, 

§  18,  pp.  719, -720. 

REDTJCTION  IN  CAPITAI  STOCK. 

See  "  Capital  Stock." 

REFERENDUM  TO  PEOPLE. 

Provision  for,  L.  1894,  ch.  752,  §  13,  p.  763. 

Duty  of  board  if  vote  is  favorable,  L.  1894,  ch.  752,  §  13,  p.  763. 

REGULAR. 

Cars  shall  be  run  at  regular  times,  §  28,  p.  724. 

REMEDY. 

Dissolution  by  legislature  does  not  impair  remedy  for  liabilities 
previously  incurred,  §  31,  p.  725. 

REMOVE. 

Supreme  court  may  remove  an  incapable  or  imfit  commissioner  of 
appraisal,  §  59,  p.  758. 

RENEWALS. 

Board  may  make,  of  franchises  of  railways  built  at  public  expense, 
§  34a,  pp.  735-739. 

RENTALS. 

See  "  Compensation." 

REQUISITIONS. 

Board  shall  make  requisition  upon  the  board  of  estimate  and  ap- 
portionment for  such  sums  as  may  be  necessary  to  enable  it 
properly  to  perform  its  duties,  §  10,  pp.  714-716. 

RESALE. 

Franchises  which  expire  shall  be  resold  by  board,  §  8,  p.  713. 
Of  franchises  may  be  to  old  or  new  company,  §  8,  p.  713. 
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RESOLUTION. 

By-laws  of  corporation  must  be  approved  by,  of  board,  §  12,  p.  Yl7. 

RESTORATION. 

Local  authorities  shall  supervise,  of  streets,  etc.,  to  former  condi- 
tion, after  excavations  by  railway,  §  24,  subd.  5,  pp.  722,  723. 

REVENUE  BONDS. 

Comptroller  is  authorized  to  issue  and  sell  revenue  bonds  to  pay 
appropriations  made  under  this  act,  §  10,  pp.  714-716. 

REVENUES. 

From  galleries  and  tunnels  built  hy  board  to  contain  sewers,  gas 
and  water  pipes  and  other  subsurface  structures,  shall  be  paid 
into  treasury  of  city,  §  6,  pp.  709-711. 

RIVERS. 

Board  may  authorize  tunnel  railroad  under,  §  32,  pp.  725-728. 

ROLLING  STOCK. 

City  may  acquire,  at  fair  valuation,  upon  expiration  of  franchises 
of  tunnel  or  connecting  railways,  §  32a,  pp.  728-731. 

City  shall  have  first  lien  on,  of  railways  built  at  public  expense, 
§  34a,  pp.  735-739. 

ROUTES. 

Votes  of  six  rapid  transit  commissioners  necessary  to  establish 
routes  and  plan  of  construction,  §  4,  pp.  704-706. 

Board  shall  fix,  for  extensions  of  trunk  lines  within  city,  §  32, 
pp.  725-728. 

Power  of  board  to  change,  after  vote  of  people,  §  34,  pp.  733-735. 

Of  elevated  railroads  constructed  in  place  of  bridge  approaches, 
§  38a,  pp.  746,  747. 

SAFETY. 

Board   may   in   its   detailed  plans   require   devices  to   secure,   §   6, 

pp.  709-711. 
Corporation  may  erect  structure  to  secure,  §  24,  subd.  5,  pp.  722, 

723. 

SALARIES. 

See  also, "  Board  of  Eapid  Transit  Eailroad  Commissioners  ;"  "  Com- 
pensation." 

Of  rapid  transit  commissioners,  how  determined  and  paid,  §  10, 
pp.  714-716. 

Of  commissioners  of  appraisals  and  their  employees,  §  62,  p.  759. 

SALE  OF  FRANCHISES. 

See  "  Franchises." 
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SEAL. 

Board  shall  adopt,  §  3,  p.  Y04. 

Articles  of  association  for  rapid  transit  corporation  must  be  in- 
dorsed with,  of  board,  §  11,  p.  Y16. 

SECRETAEY. 

Officers  of  corporation  shall  include  a,  §  12,  subd.  6,  p.  717. 

SECRETARY  OF  STATE. 

See  also  "Board  of  Eapid  Transit  Eailroad  Commissioners;" 
"  Corporation  ;"  "  Eailway,  Eapid  Transit." 

Articles  of  association  must  be  filed  in  office  of,  §  11,  p.  716. 

Certificate  of  organization  and  record  of  proceedings  of  first  meet- 
ing of  subscribers  shall  be  filed  in  office  of,  §  13,  pp.  717,  718. 

Statement  of  increase  or  reduction  in  capital  stock  shall  be  filed 
with,  §  20,  p.  720. 

SERVANT. 

Of  railway  corporation  on  passenger  train  or  at  -passenger  station 
shall  wear  badge,  §  25,  p.  723. 

Of  railway  corporation  without  badge  may  not  interfere  with  pas- 
senger or  his  property,  §  25,  p.  723. 

Of  railway  corporation,  may  eject  passenger  refusing  to  pay  fare, 
§  27,  p.  724. 

SEWERS. 

Expense  of  readjusting  and  supporting,  shall  be  borne  by  com- 
pany having  franchise  for  railway,  §  6,  pp.  709-711. 

Board  may  make  provision  for  ways  or  tunnels  for,  where  neces- 
sary, in  order  to  permit  of  proper  construction  of  any  railway 
under  this  act,  §  6,  pp.  709-711. 

May  be  temporarily  removed  during  construction  of  rapid  transit 
railway,  §  33,  pp.  731-733. 

SCHOOL  CHILDREN. 

Entitled  to  first  preference  in  reduction  of  fares,  on  railways  built 
at  public  expense,  §  34d,  pp.  742,  743. 

SHARES. 

See  also  "  Capital  Stock." 

By-laws  may  provide  for  forfeiture  of,  for  non-payment  of  calls, 
§  12,  p.  717. 

SIDINGS. 

Board  shall  locate  and  make  specifications  for,  on  rapid  transit  rail- 
way, §  6,  pp.  709-711. 

Eailway  may  provide,  in  furtherance  of  its  connections,  etc.,  §  24, 
subd.  3,  p.  722. 

SIGNALS. 

See  "  Telegraph  and  Signal  Devices." 
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SINKING  rUND. 

See  "Bonds." 

SPECIAL  MEETINGS. 

By-laws  shall  provide  manner  of  calling  and  holding,   of  stock- 
holders, §  12,  subd.  4,  p.  711. 
SOIL. 

Corporation  may  enter  into  and  upon,  §  24,  subd.  5,  pp.  722,  723. 

SaUARES,  PUBLIC. 

See  also  "  Lands  ;"  "  Streets." 

No  corporation  shall  have  right  to  acquire  use  and  occupancy  of, 

§  24,  subd.  5,  pp.  722,  723. 
Proper  authorities  may  grant  temporary  privileges  in,  to  facilitate 

construction,  §  24,  subd.  5,  pp.  722,  723. 

STABILITY. 

Eapid  transit  corporation  may  erect  structures  to  secure,  §  24, 
subd.  5,  pp.  722,  723. 

STAIEWAYS. 

Board  shall  locate  and  make  specifications  for,  on  rapid  transit 
railway,  §  6,  pp.  709-711. 

STATE. 

See  also  "Legislature." 

Legislature  of,  may  annul  or  dissolve  any  corporation  formed  under 

this  act,  §  30,  pp.  724,  725. 
Not  liable  for  injuries  to  persons  or  property  in  connection  with 

any  railroad  under  this  act,  §  32,  pp.  725-728. 
Not  liable  for  acts  or  omissions  of  board,  §  32,  pp.  725-728. 

STATE  BOARD  OF  RAILROAD  COMMISSIONERS. 

See  "Railroad  Commissioners,  Board  of." 

STATIONS. 

Board  shall  locate  and  make  specifications  for,  on  rapid  transit 
railways,  §  6,  pp.  709-711. 

Board  may  acquire  necessary  real  estate  for,  on  rapid  transit  rail- 
ways, §  39,  pp.  747-749. 

STEAM  LOCOMOTIVE  POWER. 

See  also  "  Bail  way,  Eapid  Transit." 

Rapid  transit  railway  may  use,  §  24,  subd.  4,  p.  722. 

This  act  shall  not  authorize  crossing  tracks  of  railway  using,  at 

grade,  §  24,  subd.  5,  pp.  722,  723. 
Board  shall  prepare  plan  of  removal  of  tracks  of  railroad  operated 

by,  from  streets  and  public  places  at  grade,  L.  1906,  ch.  109,  §  1, 

p.  764. 
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STENOGRAPHEES. 

Commissioners  of  appraisal  may  appoint,  §  62,  p.  759. 

STOCKHOLDERS. 

See  also  "  Capital  Stock  ;"  "  Elections  ;"  "  Meetings." 

Holders  of  one  hundred  shares  are  eligible  for  election  as  directors, 
§  12,  p.  117;  §  16,  p.  719. 

Each  share  of  stock  shall  entitle  holder  to  one  vote  for  each  direc- 
tor, §  12,  p.  717. 

By-laws  shall  provide  time  and  place  of  annual  meeting  of,  §  12, 
subd.  3,  p.  717. 

By-laws  shall  provide  manner  of  calling  and  holding  special  meet- 
ing of,  §  12,  subd.  4,  p.  717. 

By-laws  shall  provide  how  many,  present  in  person  or  by  proxy, 
shall  constitute  quorum  at  any  stockholders'  meeting,  §  12,  subd.  5, 
p.  717. 

Majority  vote  of,  shall  elect  directors,  §  16,  p.  719. 

In  election  of  directors,  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  of  stock  held  by  him,  §  16,  p.  719. 

Majority  present  at  meeting  for  election  of  directors  may  require 
exhibition  of  books  and  papers  of  corporation,  §  16,  p.  719. 

When  liable  for  debts  of  corporation  to  laborers  and  servants,  §  18, 
pp.  719,  720. 

Not  personally  liable  for  corporate  debts  to  its  contractors,  §  18, 
pp.  719,  720. 

May  recover  from  other  stockholders  in  ratable  proportion  for  labor 
debts  of  corporation  which  he  has  had  to  pay,  §  18,  pp.  719,  720. 

Individually  liable  to  creditors  to  amount  unpaid  on  capital  stock 
held  by  each,  §  18,  pp.  719,  720. 

Entitled  to  written  notice  of  meeting  to  vote  on  increase  or  reduc- 
tion of  capital  stock,  §  20,  p.  720. 

Two-thirds  of,  must  approve  increase  or  reduction  of  capital  stock, 
§  20,  p.  720. 

Persons  holding  in  fiduciary  capacity  or  for  collateral  security  not 
personally  liable,  §  21,  pp.  720,  721. 

STOCKS. 

See  "  Capital  Stock." 

STOPPAGE. 

Of  work  on  railway  property  a  misdemeanor,  §  30,  pp.  724,  725. 

STOPPING  PLACES. 

Passenger  refusing  to  pay  fare  may  be  ejected  at  usual,  §  27,  p.  724. 
Established    for    receiving    and    discharging    way    passengers    and 

freight,  §  28,  p.  724. 
Corporation  shall  transport  passengers  and  property  offered  at,  §  28, 

p.  724. 
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STREETS. 

Specified  streets  not  to  be  used  or  occupied  by  any  corporation 
organized  under  this  act,  §  4,  pp.  704r-706. 

Plans  of  construction  adopted  by  board  must  show  any  encroach- 
ments upon,  §  4,  pp.  704^706. 

Corporation  may  enter  upon  and  under,  §  24,  subd.  5,  pp.  722,  723. 

Use  of  by  railway  declared  a  public  use,  §  24,  subd.  5,  pp.  722,  723. 

Authorities  may  grant  temporary  privileges  in,  to  facilitate  con- 
struction, §  24,  subd.  5,  pp.  722,  723. 

Surface  of,  to  be  restored  to  former  condition,  §  24,  subd.  5,  pp.  722, 
723. 

Board  may  authorize  tunnel  railroad  under,  §  32,  pp.  725-728. 

Connecting  railroad  may  run  over  and  across  but  not  over  and 
lengthwise,  §  32,  pp.  725-728. 

Use  of,  by  elevated  railroads  constructed  in  place  of  bridge  ap- 
proaches, §  38a,  pp.  746,  747. 

Board  shall  prepare  to  remove  tracks  of  steam  locomotive  railways 
at  grade  from,  L.  1906,  ch.  109,  §  1,  p.  764. 

STRUCTTIEES. 

Power  of  corporation  to  erect  those  required  to  secure  safety  and 

stability    in    construction    and   maintenance   of   railways,    §    24, 

subd.  5,  pp.  722,  723. 
Owner  of,  entitled  to  treble  damages  for  wilful  injury  to,  §  30, 

pp.  724,  725. 
Of  railway,  wilful  obstruction  or  injury  of,  a  misdemeanor,  §  30, 

pp.  724,  725. 

SUBPOENAS. 

Commissioners  of  appraisal  may  issue,  §  48,  pp.  753,  754. 

SUBSCRIBERS. 

See  also  "  Capital  Stock  ;"  "  Corporation,  Eapid  Transit  Rail- 
road;" "Stockholders." 

Preference  in  allotment  of  capital  stock  shall  be  given  to  successful 
bidders  for  franchise,  §  11,  p.  716. 

Board  shall  call  meeting  of  subscribers  to  capital  stock  for  organ- 
izing of  corporation,  §  11,  p.  716. 

Ten  days  notice  by  mail  shall  be  given  to  each  of,  meeting  to  organ- 
ize corporation,  §  11,  p.  716. 

Shall  adopt  by-laws  at  first  meeting,  §  12,  p.  717. 

Shall  elect  directors  at  first  meeting,  §  12,  p.  717. 

Directors  shall  require  payments  on  capital  stock,  §  17,  p.  719. 

SUBSCRIPTION  BOOKS. 

Shall  be  publicly  opened  for  capital  stock  of  rapid  transit  corpora- 
tion, §  11,  p.  716. 
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SUBSCKIPTION  LIST. 

Copy  of,  shall  be  filed,  §  13,  pp.  717,  718. 

SUBWAYS. 

Board  may  make  provisions  for  ways,  subways  or  tunnels  for  sew- 
ers, gas  or  water  pipes  or  electric  wires,  §  6,  pp.  709-711. 

Board  may  contract  with  steam  railway  now  operating  at  grade  to 
build,  L.  1906,  ch.  109,  §  2,  pp.  764,  765. 

SUFFICIENT. 

Accommodations  afforded  by  rapid  transit  railway  shall  be,  §  28, 
p.  724. 
SUITS. 

Board  may  bring,  in  the  name  and  in  behalf  of  the  city,  §  9,  p.  714. 
Brought  by  or  against  board  are  preferred  causes  on  civil  calendars, 
§  9,  p.  714. 
SUPPORTS. 

Board  may  locate  and  make  specifications  for,  on  rapid  transit 
railways,  §  6,  pp.  709-711. 
SUPREME  COURT  COMMISSIONERS. 

See  "  CoMMissiONEKS,  Supreme  Court,"  "  Railway,  Eapid  Transit." 

SURFACE. 

Of  streets  shall  be  restored  to  former  condition,   §   24,   subd.   5, 

pp.  722,  723. 
Tunnel  railioad  may  secure  access  to,  §  32,  pp.  725-728. 
Eight  of  rapid  transit  railway  to  emerge  to,  on  private  lands,  §  32, 
pp.  722-728. 
SURVEYORS. 

Commissioners  of  appraisal  may  appoint  necessary,  §  62,  p.  759. 
PURVEYS. 

Board  may  enter  on  private  lands  to  make,  §  40,  p.  749. 
SWITCHES. 

Board   shall   locate  and  make  specifications   for,   on   rapid  transit 

railways,  §  6,  pp.  709-711. 
Railway  may  provide,  in  furtherance  of  connections,  §  24,  subd.  3, 
p.  722. 
TAXES. 

One-eighth  of  one  per  centum  on  par  value  of  capital  stock  of  cor- 
poration, §  13,  pp.  717,  718. 
Corporation  shall  pay,  on  its  property  in  city  where  its  railways 

are  located,  §  15,  p.  719. 
Railway  not  yet  opened  to  traffic  shall  not  be  subject  to,  §  15,  p.  719. 
This  act  shall  not  affect  liabilities  of  corporations  to  pay  state  or 

local,  §  32,  pp.  725-728. 
Fares  shall  be  such  as  to  avoid  recourse  to,  §  34d,  pp.  742,  743. 
On  elevated  railroads  erected  in  place  of  bridge  approaches,  §  38a, 
pp.  746,  747. 
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TELEGRAPH  AND  SIGNAL  DEVICES. 

Board  shall  locate  and  make  specificationa  for,  on  rapid  transit  rail- 
way, §  6,  pp.  709-YH. 

TEMPORARY  TRAMWAYS. 

See  "  Tramways." 

TERMINALS. 

Of  railroad,  tunnel  route  authorized  to  connect  with,  §  32,  pp.  725- 

728. 
Board   may   authorize   tunnel   railroad   to   terminus   within   city, 

§  32,  pp.  725-728. 

TERMINUS. 

See  "  Terminals." 

TERM  OF  OFFICE. 

Directors  first  elected  shall  hold  office  for  one  year  or  until  suc- 
cessors are  elected,  §  12,  p.  717. 

That  of  directors  shall  be  fixed  by  by-laws,  not  to  exceed  one  year, 
§  12,  subd.  1,  p.  717. 

TERMS  OF  SALE. 

See  also  "  Corpobation,  Eapid  Transit  Eailroad  ;"  "  Franchises." 
Shall   control  powers  of  corporation  to  receive  compensation  for 
conveying  persons  and  property,  §  7,  pp.  711-713. 

TICKET. 

Conductor  who  does  not  wear  badge  may  not  demand  or  receive, 
§  25,  p.  723. 

TRACKS. 

See  also  "  Eailway,  Eapid  Transit." 

Of  other  railways,  may  be  temporarily  removed  during  construction 
of  rapid  transit  railway,  §  33,  pp.  731-733. 

Board  shall  prepare  plan  for  removal  of,  of  steam  locomotive  rail- 
ways, from  streets  and  public  places  at  grade,  L.  1906,  ch.  109, 
§  1,  p.  764. 

TRAINS. 

See    also   "Board   of   Eapid    Transit    Eailroad    Commissioners," 

"  Eailway,  Eapid  Transit." 
Passenger,  freight  or  mixed  trains  may  be  run  on  tunnel  or  other 

terminal  railroad,  §  32,  pp.  725-728. 

TRAMWAYS. 

Board  may  authorize  use  of  temporary,  in  constructing  rapid  tran- 
sit railway,  §  33,  pp.  731-733. 
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imANSFEHS  OF  STOCK. 

See  also  "  Capital  Stock  ;"  "  Corporation,  Kapid  Transit  Eail- 
■    road;"  "Stockholders." 

May  be  made  as  prescribed  by  by-laws,  §  19,  p.  Y20. 
May  not  take  place  till  all  previous  calls  thereon  having  been  fvilly 
paid  in,  §  19,  p.  720. 

TRANSIT  CORPORATION. 

See  "  Corporation,  Eapid  Transit  Eailroad." 

TRANSPORTATION. 

See  "Passengers;"  "Property;"  "Eailway,  Eapid  Transit." 

fTREASURER. 

Officers  of  rapid  transit  corporation  shall  include  a,  §  12,  subd.  6, 

p.  717. 
TREBLE. 

Persons  wilfully  injuring  or  obstructing  railway  property  shall  pay 

treble  damages,  §  30,  pp.  724,  725. 

TRUNK  LINE. 

Connecting  and  terminal  railroad  to,  franchises  for,  §  32,  pp.  725- 

*    728. 

TUNNEL  RAILROAD. 

See  "  Eailway,  Eapid  Transit." 

TUNNELS. 

Commissioners  may  locate  routes  for  tunnels  under  any  public 
parks,  lands,  places,  rivers  or  waters,  §  32,  pp.  725-728. 

TURNOUTS. 

Eailway  may  provide,  in  furtherance  of  connections,  §  24,  subd.  3, 

p.  722. 

VACANCIES. 

Arising  in  offices  held  by  persons  specifically  named  in  the  act  as 
commissioners,  shall,  after  January  1,  1906,  be  filled  by  mayor  of 
said  city;  before  that  date,  by  majority  of  remaining  members  of 
board,  §  1,  pp.  703,  704. 

Manner  of  filling  vacancies  in  any  office  or  in  board  of  direc- 
tors of  rapid  transit  corporation  shall  be  provided  in  by-laws, 
§  12,  subd.  2,  p.  717. 

In  board  of  directors  shall  be  filled  according  to  by-laws,  §  16,  p.  719. 

In  position  of  commissioner  of  appraisal,  how  filled,  §  48,  pp.  753, 
754;  §  59,  p.  758. 

VOLUNTARY  GRANTS. 

See  "  Grants,  Voluntary," 
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VOTE. 

In  election  of  directors,  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  of  stock  held  by  him,  §  16,  p.  719. 

VOTE  OF  PEOPLE. 

On  construction  of  railways  at  public  expense,  provision  for, 
L.  1894,  ch.  752,  §  12,  pp.  762,  763. 

On  construction  of  railways  at  public  expense,  duty  of  board  if 
vote  is  favorable,  L.  1894,  ch.  752,  §  13,  p.  763. 
VOUCHERS. 

Commissioners  shall  furnish  comptroller  with  vouchers  for  their 
proper  expenditures  and  compensation,  §  10,  pp.  714^716. 
WATER  PIPES. 

Expenses  of  readjusting  and  supporting,  must  be  borne  by  com- 
pany having  the  franchise  for  railway,  §  6,  pp.  709-711. 

Board  may  provide  galleries  or  tunnels  for,  when  necessary  for 
the  proper  construction  of  any  railway  under  this  act,  §  6, 
pp.  709-711. 

WAY  FREIGHT. 

See  also  "  Freight  ;"  "  Property." 

Rapid  transit  railway  shall  transport,  §  28,  p.  724.  * 

WAY  PASSENGERS. 

See  also  "  Passengers." 

Corporation  shall  transport,  §  28,  p.  724. 

WEAKENING. 

Eailway  buildings,  machinery  or  other  property,  a  misdemeanor, 
§  30,  pp.  724,  725. 

WILFUL. 

Injury  to,  or  interference  with,  railway  property,  a  misdemeanor, 
§  30,  pp.  724,  725. 

WITNESSES. 

Commissioner  of  appraisal  may  subfffna  or  swear,  §  48,  pp.  753,  754. 

!WORKS. 

Wilful  injury  to,  of  rapid  transit  railway,   a  misdemeanor,  §  30, 

pp.  724,  725. 
Rapid  transit  railroad  owning,  entitled  to  treble  damages  for  wiKul 

injury  to,  §  30,  pp.  724,  725. 
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THE    INTERSTATE    COMMERCE    ACT. 

Being  an  act  of  February  4,  1887,  entitled  "An  act  to  regulate  commerce  " 
and  acts  amendatory  thereof. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assemhled* 

Section    1.    Application    of    Act  —  Interstate    Commerce    defined. — 

That  the  provisions  of  this  act  shall  apply  to  any  corporation  or  any 
person  or  persons  engaged  in  the  transportation  of  oil  or  other  com- 
modity, except  water  and  except  natural  or  artificial  gas,  by  means  of 
pipe  lines,  or  partly  by  pipe  lines  and  partly  by  railroad,  or  partly  by 
pipe  lines  and  partly  by  water,  who  shall  be  considered  and  held  to  be 
common  carriers  within  the  meaning  and  purpose  of  this  Act,  and  to 
any  common  carrier  or  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad  (or  partly  by  railroad  and  partly 
by  water  when  both  are  used  under  a  common  control,  management,  or 
arrangement  for  a  continuous  carriage  or  shipment),  from  one  State  or 
•Territory  of  the  United  States,  or  the  District  of  Columbia,  to  any  other 
State  or  Territory  of  the  United  States,  or  the  District  of  Columbia,  or 
from  one  place  in  a  Territory  to  another  place  in  the  same  Territory,  or 
from  any  place  in  the  United  States  to  an  adjacent  foreign  country, 
or  from  any  place  in  the  United  States  through  a  foreign  country  to 
any  other  place  in  the  United  States,  and  also  to  the  transportation  in 
like  manner  of  property  shipped  from  any  place  in  the  United  States 
to  a  foreign  country  and  carried  from  such  place  to  a  port  of  trans- 
shipment, or  shipped  from  a  foreign  country  to  any  place  in  the  United 
States  and  carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country :  Provided,  however.  That 
the  provisions  of  this  Act  shall  not  apply  to  the  transportation  of  pas- 
sengers or  property,  or  to  the  receiving,  delivering,  storage,  or  handling 
of  property  wholly  within  one  State  and  not  shipped  to  or  from  a  foreign 
country  from  or  to  any  State  or  Territory  as   aforesaid. 

§  1.  Continned  —  Definitions  —  Common  Carrier  —  Railroad  Trans- 
portation.— The  term  "  common  carrier "  as  used  in  this  Act  shall  in- 


*The  head  notes  of  sections  are  not  part  of  the  statute  as  enacted. — Ed. 
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elude  express  companies  and  sleeping  car  companies.  The  term  "  rail- 
road," as  used  in  this  Act,  shall  include  all  bridges  and  ferries  used  or 
operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use 
by  any  corporation  operating  a  railroad,  whether  owned  or  operated 
under  a  contract,  agreement,  or  lease,  and  shall  also  include  all  switches, 
spurs,  tracks,  and  terminal  facilities  of  every  kind  used  or  necessary  in 
the  transportation  of  the  persons  or  property  designated  herein,  and 
also  all  freight  depots,  yards,  and  grounds  used  or  necessary  in  the 
transportation  or  delivery  of  any  of  said  property ;  and  the  term  "  trans- 
portation "  shall  include  cars  and  other  vehicles  and  all  instrumentali- 
ties and  facilities  of  shipment  or  carriage,  irrespective  of  ownership  or 
of  any  contract,  express  or  implied,  for  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery,  elevation,  and  transfer  in 
transit,  ventilation,  refrigeration  or  icing,  storage,  and  handling  of 
property  transported;  and  it  shall  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  Act  to  provide  and  furnish  such  transportation 
upon  reasonable  request  therefor,  and  to  establish  through  routes  and 
just  and  reasonable  rates  applicable  thereto. 

§  1.  Continued  —  Charges  must  be  Reasonable. —  All  charges  made 
for  any  service  rendered  or  to  be  rendered  in  the  transportation  of  pas- 
sengers or  property  as  aforesaid,  or  in  connection  therewith,  shall  be 
just  and  reasonable;  and  every  unjust  and  unreasonable  charge  for  such 
service  or  any  part  thereof  is  prohibited  and  declared  to  be  unlawful. 

§  1.  Continued  —  Free  Transportation,  iirben  Prohibited. — i^o  com- 
mon carrier  subject  to  the  provisions  of  this  Act  shall,  after  January 
first,  nineteen  hundred  and  seven,  directly  or  indirectly,  issue  or  give 
any  interstate  free  ticket,  free  pass,  or  free  transportation  for  passen- 
gers, except  to  its  employees  and  their  families,  its  officers,  agents, 
surgeons,  physicians,  and  attorneys  at  law;  to  ministers  of  religion, 
traveling  secretaries  of  railroad,  Toung  Men's  Christian  Associations, 
inmates  of  hospitals  and  charitable  and  eleemosynary  institutions,  and 
persons  exclusively  engaged  in  charitable  and  eleemosynary  work;  to 
indigent,  destitute,  and  homeless  persons,  and  to  such  persons  when 
transported  by  charitable  societies  or  hospitals,  and  the  necessary  agents 
employed  in  such  transportation;  to  inmates  of  the  National  Homes  or 
State  Homes  for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and 
Sailors'  Homes,  including  those  about  to  enter  and  those  returning 
home  after  discharge  and  boards  of  managers  of  such  homes;  to  neces- 
sary care  takers  of  live  stock,  poultry,  and  fruit;  to  employees  on 
sleeping  cars,  express  cars  and  to  linemen  of  telegraph  and  telephone 
companies;  to  railway  mail  service  employees,  post-office  inspectors, 
customs  inspectors,  and  immigration  inspectors;  to  newsboys  on  trains, 
baggage  agents,  witnesses  attending  any  legal  investigation  in  which 
the  carrier  is  interested,  persons  injured  in  wrecks  and  physicians 
and   nurses   attending    such   persons:    Provided,   That   this   provision 
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shall  not  be  construed  to  prohibit  the  interchange  of  passes  for  the 
officers,  agents,  and  employees  of  common  carriers,  and  their  families; 
nor  to  prohibit  any  common  carrier  from  carrying  passengers  free  with 
the  object  of  providing  relief  in  cases  of  general  epidemic,  pestilence, 
or  other  calamitous  visitation :  Provided  further.  That  the  term  "  em- 
ployees "  as  used  in  this  paragraph  shall  include  furloughed,  pensioned, 
and  superannuated  employees,  persons  who  have  become  disabled  or 
infirm  in  the  service  of  any  such  common  carrier,  and  the  remains  of  a 
person  killed  in  the  employment  of  a  carrier  and  ex-employees  traveling 
for  the  purpose  of  entering  the  service  of  any  such  common  carrier; 
and  the  term  "  families "  as  used  in  this  paragraph  shall  include  the 
families  of  those  persons  named  in  this  proviso,  also  the  families  of 
persons  killed  while  in  the  service  of  any  such  common  carrier.  Any 
common  carrier  violating  this  provision  shall  be  deemed  guilty  of  a 
misdemeanor  and  for  each  offense,  on  conviction,  shall  pay  to  the  United 
States  a  penalty  of  not  less  than  one  hundred  dollars  nor  more  than  two 
thousand  dollars,  and  any  person,  other  than  the  persons  excepted  in 
this  provision,  who  uses  any  such  interstate  free  ticket,  free  pass,  or 
free  transportation  shall  be  subject  to  a  like  penalty.  Jurisdiction  of 
offenses  under  this  provision  shall  be  the  same  as  that  provided  for 
offenses  in  an  Act  entitled  "An  Act  to  further  regulate  commerce  with 
foreign  nations  and  among  the  States,"  approved  February  nineteenth, 
nineteen  hundred  and  three,  and  any  amendment  thereof. 
As  amended  by  Act  of  April  13,   1908. 

§  1.  Continiied  —  Carriers  not  to  deal  in  Commodities  Trans- 
ported.—From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall 
be  unlawful  for  any  railroad  company  to  transport  from  any  State, 
Territory,  or  the  District  of  Columbia,  to  any  other  State,  Territory,  or 
the  District  of  Columbia,  or  to  any  foreign  country,  any  article  or 
commodity,  other  than  timber  and  the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it,  or  under  its  authority,  or  which 
it  may  own  in  whole,  or  in  part,  or  in  which  it  may  have  any  interest 
direct  or  indirect  except  such  articles  or  commodities  as  may  be  neces- 
sary and  intended  for  its  use  in  the  conduct  of  its  business  as  a  com- 
mon carrier. 

§  1.  Continned  —  Sxritches  and  Terminal  Facilities. —  A.ny  common 
carrier  subject  to  the  provisions  of  this  Act,  upon  application  of  any 
lateral,  branch  line  of  railroad,  or  of  any  shipper  tendering  interstate 
traffic  for  transportation,  shall  construct,  maintain,  and  operate  upon 
reasonable  terms  a  switch  connection  with  any  such  lateral,  branch  line 
of  railroad,  or  private  side  track  which  may  be  constructed  to  connect 
with  its  railroad,  where  such  connection  is  reasonably  practicable  and 
can  be  put  in  with  safety  and  will  furnish  sufficient  business  to  justify 
the  construction  and  maintenance  of  the  same;  and  shall  furnish  cars 
for  the  movement  of  such  traffic  to  the  best  of  its  ability  without  dis- 
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crimination  in  favor  of  or  against  any  such  shipper.  If  any  common 
carrier  shall  fail  to  install  and  operate  any  such  switch  or  connection 
as  aforesaid,  on  application  therefor  in  writing  by  any  shipper,  such 
shipper  may  make  complaint  to  the  Commission,  as  provided  in  section 
thirteen  of  this  Act,  and  the  Commission  shall  hear  and  investigate  the 
game  and  shall  determine  as  to  the  safety  and  practicability  thereof  and 
justification  and  reasonable  compensation  therefor  and  the  Commission 
may  make  an  order,  as  provided  in  section  fifteen  of  this  Act,  directing 
the  common  carrier  to  comply  with  the  provisions  of  this  section  in 
accordance  with  such  order,  and  such  order  shall  be  enforced  as  herein- 
after provided  for  the  enforcement  of  all  other  orders  by  the  Commis- 
sion, other  than  orders  for  the  payment  of  money. 

§  2.  Relates  Prohibited  —  TJnjust  Discrimination  Defined. —  That 
if  any  common  carrier  subject  to  the  provisions  of  this  act  shall,  directly 
or  indirectly,  by  any  special  rate,  rebate,  drawback,  or  other  device, 
charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  any  service  rendered,  or  to  be  rendered,  in  the 
transportation  of  passengers  or  property,  subject  to  the  provisions  of 
this  act,  than  it  charges,  demands,  collects,  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and  contemporaneous 
service  in  the  transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  prohibited  and 
declared  to  be  unlawful. 

§  3.  Preferences  and  Advantages.—  That  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  provisions  of  this  act  to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever. 

§  3.  Continued  —  Duty  of  Connecting  Iiines. —  Every  common  car- 
rier subject  to  the  provisions  of  this  act  shall,  according  to  their 
respective  powers,  afford  all  reasonable,  proper,  and  equal  facilities  for 
the  interchange  of  traffic  between  their  respective  lines,  and  for  the 
receiving,  forwarding,  and  delivering  of  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and  shall  not 
discriminate  in  their  rates  and  charges  between  such  connecting  lines; 
but  this  shall  not  be  construed  as  requiring  any  such  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to  another  carrier  engaged 
in  like  business. 

§   4,   Long  and  Short  Hani  Regulations  —  Poiper  of  Commission. — 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
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visions  of  this  act  to  charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and  conditions,  for 
a  shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same 
direction,  the  shorter  being  included  within  the  longer  distance;  but 
this  shall  not  be  construed  as  authorizing  any  common  carrier  within 
the  terms  of  this  act  to  charge  and  receive  as  great  compensation  for  a 
shorter  as  for  a  longer  distance:  Provided,  however.  That  upon  appli- 
cation to  the  Commission  appointed  under  the  provisions  of  this  act, 
such  common  carrier  may,  in  special  cases,  after  investigation  by  the 
Commission,  be  authorized  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  passengers  or  property;  and  the 
Commission  may  from  time  to  time  prescribe  the  extent  to  which  such 
designated  common  carrier  may  be  relieved  from  the  operation  of  this 
section  of  this  act. 

§  5.  Fools  and  Combinations  Prohibited.—  That  it  shall  be  un- 
lawful for  any  common  carrier  subject  to  the  provisions  of  this  act  to 
enter  into  any  contract,  agreement,  or  combination  with  any  other  com- 
mon carrier  or  carriers  for  the  pooling  of  freights  of  different  and 
competing  railroads,  or  to  divide  between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such  railroads,  or  any  portion  thereof;  and 
in  any  case  of  an  agreement  for  the  pooling  of  freights  as  aforesaid, 
each  day  of  its  continuance  shall  be  deemed  a  separate  offense. 

§  6.  Schedule  of  Bates  to  be  Published. —  That  every  common  car- 
rier subject  to  the  provisions  of  this  Act  shall  file  with  the  Commission 
created  by  this  Act  and  print  and  keep  open  to  public  inspection 
schedules  showing  all  the  rates,  fares,  and  charges  for  transportation 
between  different  points  on  its  own  route  and  between  points  on  its 
own  route  and  points  on  the  route  of  any  other  carrier  by  railroad,  by 
pipe  line,  or  by  water  when  a  through  route  and  joint  rate  has  been 
established.  If  no  joint  rate  over  the  through  route  has  been  estab- 
lished, the  several  carriers  in  such  through  route  shall  file,  print  and 
keep  open  to  public  inspection  as  aforesaid,  the  separately  established 
rates,  fares  and  charges  applied  to  the  through  transportation.  The 
schedules  printed  as  aforesaid  by  any  such  common  carrier  shall  plainly 
state  the  places  between  which  property  and  passengers  will  be  carried, 
and  shall  contain  the  classification  of  freight  in  force,  and  shall  also 
state  separately  all  terminal  charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may  require,  all  privileges  or 
facilities  granted  or  allowed  and  any  rules  or  regulations  which  in  any 
wise  change,  affect,  or  determine  any  part  of  the  aggregate  of  such 
aforesaid  rates,  fares,  and  charges,  or  the  value  of  the  service  rendered 
to  the  passenger,  shipper,  or  consignee.  Such  schedules  shall  be  plainly 
printed  in  large  type,  and  copies  for  the  use  of  the  public  shall  be  kept 
posted  in  two  public  and  conspicuous  places  in  every  depot,  station,  or 
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office  of  such,  carrier  where  passengers  or  freight,  respectively,  are  re- 
ceived for  transportation,  in  such  form  that  they  shall  be  accessible  to 
the  public  and  can  be  conveniently  inspected.  The  provisions  of  this 
section  shall  apply  to  all  traffic,  transportation,  and  facilities  defined  in 
this  Act. 

§  6.  Continued  —  Rates  Throngh  Foreign  Conntry. — Any  common 
carrier  subject  to  the  provisions  of  this  Act  receiving  freight  in  the 
United  States  to  be  carried  through  a  foreign  country  to  any  place  in 
the  United  States  shall  also  in  like  manner  print  and  keep  open  to 
public  inspection,  at  every  depot  or  office  where  such  freight  is  received 
for  shipment,  schedules  showing  the  through  rates  established  and 
charged  by  such  common  carrier  to  all  points  in  the  United  States 
beyond  the  foreign  country  to  which  it  accepts  freight  for  shipment; 
and  any  freight  shipped  from  the  United  States  through  a  foreign 
country  •  into  the  United  States  the  through  rate  on  which  shall  not 
have  been  made  public,  as  required  by  this  Act,  shall,  before  it  is  ad- 
mitted into  the  United  States  from  said  foreign  country,  be  subject  to 
custome  duties  as  if  said  freight  were  of  foreign  production. 

§  6.  Continued  —  Change  of  Rates  must  be  on  Notice.— ^o  change 
shall  be  made  in  the  rates,  fares,  and  charges  or  joint  rates,  fares,  and 
charges  which  have  been  filed  and  published  by  any  common  carrier  in 
compliance  with  the  requirements  of  this  section,  except  after  thirty 
days'  notice  to  the  Commission  and  to  the  public  published  as  afore- 
said, which  shall  plainly  state  the  changes  proposed  to  be  made  in  the 
schedule  then  in  force  and  the  time  when  the  changed  rates,  fares,  or 
charges  will  go  into  effect;  and  the  proposed  changes  shall  be  shown 
by  printing  new  schedules,  or  shall  be  plainly  indicated  upon  the 
schedules  in  force  at  the  time  and  kept  open  to  public  inspection :  Pro- 
vided, That  the  Commission  may,  in  its  discretion  and  for  good  cause 
shown,  allow  changes  upon  less  than  the  notice  herein  specified,  or 
modify  the  requirements  of  this  section  in  respect  to  publishing,  posting, 
and  filing  of  tariffs,  either  in  particular  instances  or  by  a  general  order 
applicable  to  special  or  peculiar  circumstances  or  conditions. 

§  6.  Continued  —  Provision  as  to  joint  tariff  rates. —  The  names 
of  the  several  carriers  which  are  parties  to  any  joint  tariff  shall  be 
specified  therein,  and  each  of  the  parties  thereto,  other  than  the  one 
filing  the  same,  shall  file  with  the  Commission  such  evidence  of  con- 
currence therein  or  acceptance  thereof  as  may  be  required  or  approved 
by  the  Commission,  and  where  such  evidence  of  concurrence  or  accept- 
ance is  filed  it  shall  not  be  necessary  for  the  carriers  filing  the  same  to 
also  file  copies  of  the  tariffs  in  which  they  are  named  as  parties. 
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Every  common  carrier  subject  to  this  Act  shall  also  file  with  said 
Commission  copies  of  all  contracts,  agreements,  or  arrangements  with 
other  common  carriers  in  relation  to  any  traffic  affected  by  the  pro- 
visions of  this  Act  to  which  it  may  be  a  party. 

The  Commission  may  determine  and  prescribe  the  form  in  which  the 
schedules  required  by  this  section  to  be  kept  open  to  public  inspection 
shall  be  prepared  and  arranged  and  may  change  the  form  from  time  to' 
time  as  shall  be  found  expedient. 

§  6.  Continued  —  Pnblioation  Condition  Precedent  —  Preference 
Time  of  War.— No  carrier,  unless  otherwise  provided  by  this  Act,  shall 
engage  or  participate  in  the  transportation  of  passengers  or  property, 
as  defined  in  this  Act,  unless  the  rates,  fares,  and  charges  upon  which 
the  same  are  transported  by  said  carrier  have  been  filed  and  published 
in  accordance  with  the  provisions  of  this  Act;  nor  shall  any  carrier 
charge  or  demand  or  •  collect  or  receive  a  greater  or  less  or  different 
compensation  for  such  transportation  of  passengers  or  property,  or  for 
any  service  in  connection  therewith,  between  the  points  named  in  such 
tariffs  than  the  rates,  fares,  and  charges  which  are  specified  in  the  tariff 
filed  and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or  remit  in 
any  manner  or  by  any  device  any  portion  of  the  rates,  fares,  and  charges 
so  specified,  nor  extend  to  any  shipper  or  person  any  privileges  or 
facilities  in  the  transportation  of  passengers  or  property,  except  such 
as  are  specified  in  such  tariffs:  Provided,  That  wherever  the  word 
"  carrier  "  occurs  in  this  Act  it  shall  be  held  to  mean  "  common  carrier." 
That  in  time  of  war  or  threatened  war  preference  and  precedence 
shall,  upon  the  demand  of  the  President  of  the  United  States,  be  given, 
over  all  other  traffic,  to  the  transportation  of  troops  and  material  of 
war,  and  carriers  shall  adopt  every  means  within  their  control  to 
facilitate  and  expedite  the  military  traffic. 

THE   ELKINS    ACT.         , 

(Being  the  Act  of  February  19,  1903,  as  amended.) 

§  1.  ElkinsAct  —  liiability  for  Acts  of  Agents  Receivers,  Trustees, 
etc.  —  Imprisonment.— That  anything  done  or  omitted  to  be  done  by  a 
corporation  common  carrier,  subject  to  the  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereof,  which,  if  done  or  omitted  to  be  done 
by  any  director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent, 
or  person  acting  for  or  employed  by  such  corporation,  would  constitute 
a  misdemeanor  under  said  Acts  or  under  this  Act,  shall  also  be  held  to 
be  a  misdemeanor  committed  by  such  corporation,  and  upon  conviction 
thereof  it  shall  be  subject  to  like  penalties  as  are  prescribed  in  said  Act 
or  by  this  Act  with  reference  to  such  persons,  except  as  such  penalties 
are  herein  changed.     The  willful  failure  upon  the  part  of  any  carrier 
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subject  to  said  acts  to  file  and  publish  the  tariffs  or  rates  and  charges 
as  required  by  said  acts,  or  strictly  to  observe  such  tariffs  until  changed 
according  to  law,  shall  be  a  misdemeanor,  and  upon  conviction  thereof 
the  corporation  offending  shall  be  subject  to  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  twenty  thousand  dollars  for  each  offense ; 
and  it  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer, 
grant,  or  give,  or  to  solicit,  accept,  or  receive  any  rebate,  concession, 
or  discrimination  in  respect  to  the  transportation  of  any  property  in 
interstate  or  foreign  commerce  by  any  common  carrier  subject  to  said 
Act  to  regulate  commerce  and  the  Acts  amendatory  thereof  whereby  any 
such  property  shall  by  any  device  whatever  be  transported  at  a  less  rate 
than  that  named  in  the  tariffs  published  and  filed  by  such  carrier,  as  is 
required  by  said  Act  to  regulate  commerce  and  the  Acts  amendatory 
thereof,  or  whereby  any  other  advantage  is  given  or  discrimination  is 
practiced.  Every  jjerson  or  corporation,  whether  carrier  or  shipper, 
who  shall,  knowingly,  offer,  grant,  or  give,  or  solicit,  accept,  or  receive 
any  such  rebates,  concession,  or  discrimination  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand 
dollars:  Provided,  That  any  person,  or  any  officer  or  director  of  any 
corporation  subject  to  the  provisions  of  this  Act,  or  the  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person  acting  for  or  employed  by  any  such  corporation, 
who  shall  be  convicted  as  aforesaid,  shall,  in  addition  to  the  fine  herein 
provided  for,  be  liable  to  imprisonment  in  the  penitentiary  for  a  term 
of  not  exceeding  two  years,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court.  Eveiy  violation  of  this  section  shall  be  prose- 
cuted in  any  court  of  the  United  States  having  jurisdiction  of  crimes 
within  the  district  in  which  such  violation  was  committed,  or  through 
which  the  transportation  may  have  been  conducted;  and  whenever  the 
offense  is  begun  in  one  jurisdiction  and  completed  in  another  it  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  either 
jurisdiction  in  the  same  manner  as  if  the  offense  had  been  actually 
and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section,  the  act, 
omission,  or  failure  of  any  officer,  agent,  or  other  person  acting  for  or 
employed  by  any  common  carrier,  or  shipper,  acting  within  the  scope 
of  his  employment,  shall  in  every  case  be  also  deemed  to  be  the  act, 
omission,  or  failure  of  such  carrier,  or  shipper  as  well  as  that  of  the 
person.  Whenever  any  carrier  files  with  the  Interstate  Commerce 
Commission  or  publishes  a  particular  rate  under  the  provisions  of  the 
Act  to  regulate  commerce  or  Acts  amendatory  thereof,  or  participates 
in  any  rates  so  filed  or  published,  that  rate  as  against  such  carrier, 
its  officers  or  agents,  in  any  prosecution  begun  under  this  Act  shall  be 
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conclusively  deemed  to  be  the  legal  rate,  and  any  departure  from  such 
rate,  or  any  ofier  to  depart  therefrom,  shall  be  deemed  to  be  an  offense 
under  this  section  of  this  Act. 

§  1.  Elkins  Act  Continued  —  Rebates  —  Forfeiture  of  three  times 
Amount,  as  Additional  Penalty.—  Any  person,  corporation,  or  com- 
pany who  shall  deliver  property  for  interstate  transportation  to  any 
common  carrier,  subject  to  the  provisions  of  this  Act,  or  for  whom 
as  consignor  or  consignee,  any  such  carrier  shall  transport  property 
from  one  State,  Territory,  or  the  District  of  Columbia  to  any  other  State, 
Territory,  or  the  District  of  Columbia,  or  foreign  country,  who  shall 
knowingly  by  employee,  agent,  officer,  or  otherwise,  directly  or  indi- 
rectly, by  or  through  any  means  or  device  whatsoever,  receive  or  accept 
from  such  common  carrier  any  sum  of  money  or  any  other  valuable 
consideration  as  a  rebate  or  offset  against  the  regular  charges  for  trans- 
portation of  such  property,  as  fixed  by  the  schedules  of  rates  provided 
for  in  this  Act,  shall  in  addition  to  any  penalty  provided  by  this  Act 
forfeit  to  the  United  States  a  sum  of  money  three  times  the  amount 
of  money  so  received  or  accepted  and  three  times  the  value  of  any  other 
consideration  so  received  or  accepted,  to  be  ascertained  by  the  trial 
court;  and  the  Attorney-General  of  the  United  States  is  authorized 
and  directed,  whenever  he  has  reasonable  grounds  to  believe  that  any 
such  person,  corporation,  or  company  has  knowingly  received  or  ac- 
cepted from  any  such  common  carrier  any  sum  of  money  or  other  valu- 
able consideration  as  a  rebate  or  offset  as  aforesaid,  to  institute  in  any 
court  of  the  United  States  of  competent  jurisdiction,  a  civil  action  to 
collect  the  said  sum  or  sums  so  forfeited  as  aforesaid;  and  in  the  trial 
of  said  action  all  such  rebates  or  other  considerations  so  received  or 
accepted  for  a  period  of  six  years  prior  to  the  commencement  of  the 
action,  may  be  included  therein,  and  the  amount  recovered  shall  be 
three  times  the  total  amount  of  money,  or  three  times  the  total  value 
of  such  consideration,  so  received  or  accepted,  or  both,  as  the  case 
may  be. 

§  2.  Elkins  Act  —  Parties  —  Orders  and  Decrees. —  That  in  any  pro- 
ceeding for  the  enforcement  of  the  provisions  of  the  statutes  relating 
to  interstate  commerce,  whether  such  proceedings  be  instituted  before 
the  Interstate  Commerce  Commission  or  be  begun  originally  in  any 
circuit  court  of  the  United  States,  it  shall  be  lawful  to  include  as 
parties,  in  addition  to  the  carrier,  all  persons  interested  in  or  affected 
by  the  rate,  regulation,  or  practice  under  consideration,  and  inquiries, 
investigations,  orders,  and  decrees  may  be  made  with  reference  to  and 
against  such  additional  parties  in  the  same  manner,  to  the  same  extent, 
and  subject  to  the  same  provisions  as  are  or  shall  be  authorized  by 
law  with  respect  to  carriers. 
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§  3.  Elkins  Act  —  Enforcement  of  Adherence  to  Rate. —  That 
whenever  the  Interstate  Commerce  Commission  shall  have  reasonable 
ground  for  belief  that  any  common  carrier  is  engaged  in  the  carriage 
of  passengers  or  freight  traffic  between  given  points  at  less  than  the 
published  rates  on  file,  or  is  committing  any  discriminations  forbidden 
by  law,  a  petition  may  be  presented  alleging  such  facts  to  the  circuit 
court  of  the  United  States  sitting  in  equity  having  jurisdiction;  and 
when  the  act  complained  of  is  alleged  to  have  been  committed  or  as 
being  committed  in  part  in  more  than  one  judicial  district  or  State, 
it  may  be  dealt  with,  inquired  of,  tried,  and  determined  in  either  such 
judicial  district  or  State,  whereupon  it  shall  be  the  duty  of  the  court 
summarily  to  inquire  into  the  circumstances,  upon  such  notice  and  in 
such  manner  as  the  court  shall  direct  and  without  the  formal  plead- 
ings and  proceedings  applicable  to  ordinary  suits  in  equity,  and  to 
make  such  other  persons  or  corporations  parties  thereto  as  the  court 
may  deem  necessary,  and  upon  being  satisfied  of  the  truth  of  the  alle- 
gations of  said  petition  said  court  shall  enforce  an  observance  of  the 
published  tariffs  or  direct  and  require  a  discontinuance  of  such  dis- 
crimination by  proper  orders,  writs,  and  process,  which  said  orders, 
writs,  and  process  may  be  enforceable  as  well  against  the  parties  inter- 
ested in  the  traffic  as  against  the  carrier,  subject  to  the  right  of  appeal 
as  now  provided  by  law.  It  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  whenever  the  Attorney-General  shall 
direct,  either  of  his  own  motion  or  upon  the  request  of  the  Interstate 
Commerce  Commission,  to  institute  and  prosecute  such  proceedings, 
and  the  proceedings  provided  for  by  this  Act  shall  not  preclude  the 
bringing  of  suit  for  the  recovery  of  damages  by  any  party  injured, 
or  any  other  action  provided  by  said  Act  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  entitled  An  Act  to  regulate  com- 
merce and  the  Acts  amendatory  thereof.  And  in  proceedings  under 
this  Act  and  the  Acts  to  regulate  commerce  the  said  courts  shall  have 
the  power  to  compel  the  attendance  of  witnesses,  both  upon  the  part 
of  the  carrier  and  the  shipper,  who  shall  be  required  to  answer  on  all 
subjects  relating  directly  or  indirectly  to  the  matter  in  controversy, 
and  to  compel  the  production  of  all  books  and  papers,  both  of  the 
carrier  and  the  shipper,  which  relate  directly  or  indirectly  to  such 
transaction;  the  claim  that  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence  shall  not  excuse  such  person 
from  testifying  or  such  corporation  producing  its  books  and  papers, 
but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter,  or  thing  concern- 
ing which  he  may  testify  or  produce  evidence  documentary  or  other- 
wise in  such  proceeding:  Provided,  That  the  provisions  of  an  Act 
entitled  "An  Act  to  expedite  the  hearing  and  determination  of  suits 
in  equity  pending  or  hereafter  brought  under  the  Act  of  July  second, 
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eighteen  hundred  and  ninety,  entitled,  'An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,'  'An  Act  to 
regulate  commerce,'  approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  or  any  other  Acts  having  a  like  purpose  that  may  be 
hereafter  enacted,  approved  February  eleventh,  nineteen  hundred  and 
three,"  shall  apply  to  any  case  prosecuted  under  the  direction  of  the 
Attorney- General  in  the  name  of  the  Interstate  Commerce  Commission. 

§  4.  Elkins  Act- Repealer.— That  all  Acts  and  parts  of  Acts  in 
conflict  with  the  provisions  of  this  Act  are  hereby  repealed,  but  such 
repeal  shall  not  affect  causes  now  pending  nor  rights  which  have 
already  accrued,  but  such  causes  shall  be  prosecuted  to  a  conclusion 
and  such  rights  enforced  in  a  manner  heretofore  provided  by  law  and 
as  modified  by  the  provisions  of  this  Act. 

§  5.  Elkins  Act  —  Time  of  Taking  Effect.—  That  this  Act  shall  take 
effect  from  its  passage. 
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§    7.   Continnous  Carriage  from  Point  of  Shipment  to  Point  of 

Destination.  —  That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  enter  into  any  combination,  con- 
tract, or  agreement,  expressed  or  implied,  to  prevent,  by  change  of  time 
schedule,  carriage  in  different  cars,  or  by  other  means  or  devices,  the 
carriage  of  freights  from  being  continuous  from  the  place  of  shipment 
to  the  place  of  destination;  and  no  break  of  bulk,  stoppage,  or  inter- 
ruption made  by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being  and  being  treated  as  one  continuous  carriage  from 
the  place  of  shipment  to  the  place  of  destination,  unless  such  break, 
stoppage,  or  interruption  was  made  in  good  faith  for  some  necessary 
purpose,  and  without  any  intent  to  avoid  or  unnecessarily  interrupt 
such  continuous  carriage  or  to  evade  any  of  the  provisions  of  this  act. 

§  8.  Liability  of  Carrier  in  Damages.—  That  in  case  any  common 
carrier  subject  to  the  provisions  of  this  act  shall  do,  cause  to  be  done, 
or  permit  to  be  done  any  act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing 
in  this  act  required  to  be  done,  such  common  carrier  shall  be  liable  to 
the  person  or  persons  injured  thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  violation  of  the  provisions  of 
this  act,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed 
by  the  court  in  every  case  of  recovery,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in  the  case. 
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I  9.  Remedy  of  Shipper  in  Alternative  by  Complaint  to  Com- 
mission or  Suit  in  Federal  Court—  That  any  person  or  persons  claim- 
ing to  be  damaged  by  any  common  carrier  subject  to  the  provisions  of 
this  act  may  either  make  complaint  to  the  Commission  as  hereinafter 
provided  for,  or  may  bring  suit  in  his  or  their  own  behalf  for  the 
recovery  of  the  damages  for  which  such  common  carrier  may  be  liable 
under  the  provisions  of  this  act,  in  any  district  or  circuit  court  of  the 
United  States  of  competent  jurisdiction;  but  such  person  or  persons 
shall  not  have  the  right  to  pursue  both  of  said  remedies,  and  must  in 
each  case  elect  which  one  of  the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.  In  any  such  action  brought  for  the 
recovery  of  damages  the  court  before  which  the  same  shall  be  pending 
may  compel  any  director,  officer,  receiver,  trustee,  or  agent  of  the  cor- 
poration or  company  defendant  in  such  suit  to  attend,  appear,  and 
testify  in  such  case,  and  may  compel  the  production  of  the  books  and 
papers  of  such  corporation  or  company  party  to  any  such  suit;  the 
claim  that  any  such  testimony  or  evidence  may  tend  to  criminate  the 
person  giving  such  evidence  shall  not  excuse  such  witness  from  testi- 
fying, but  such  evidence  or  testimony  shall  not  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding. 

§  10,  Criminal  Liability  of  Carrier.—  That  any  common  carrier 
subject  to  the  provisions  of  this  act,  or,  whenever  such  conunon  carrier 
is  a  corporation,  any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person,  acting  for  or  employed  by  such  corporation, 
who,  alone  or  with  any  other  corporation,  company,  person,  or  party, 
shall  willfully  do  or  cause  to  be  done,  or  shall  willingly  suffer  or  per- 
mit to  be  done,  any  act,  matter,  or  thing  in  this  act  prohibited  or  de- 
clared to  be  unlawful,  or  who  shall  aid  or  abet  therein,  or  shall  willfully 
omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be 
done,  or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  act  to  be  done  not  to  be  so  done, 
or  shall  aid  or  abet  any  such  omission  or  failure,  or  shall  be  guilty 
of  any  infraction  of  this  act,  or  shall  aid  or  abet  therein,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof 
in  any  district  court  of  the  United  States  within  the  jurisdiction  of 
which  such  offense  was  committed,  be  subject  to  a  fine  of  not  to  exceed 
five  thousand  dollars  for  each  offense:  Provided,  That  if  the  offense 
for  which  any  person  shall  be  convicted  as  aforesaid  shall  be  an  unlaw- 
ful discrimination  in  rates,  fares,  or  charges,  for  the  transportation 
of  passengers  or  property,  such  person  shall,  in  addition  to  the  fine 
hereinbefore  provided  for,  be  liable  to  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  two  years,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court. 
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§  10.  Continued —  Criminal  liiability  of  Carrier  for  False  Bills, 
IVeights  or  Classification.—  Any  common  carrier  subject  to  the  pro- 
visions of  this  act,  or,  whenever  such  common  carrier  is  a  corporation, 
any  officer  or  agent  thereof,  or  any  person  acting  for  or  employed  by 
such  corporation,  who,  by  means  of  false  billing,  false  classification, 
false  weighing,  or  false  report  of  weight,  or  by  any  other  device  or 
means,  shall  knowingly  and  wilfully  assist,  or  shall  willingly  suffer 
or  permit,  any  person  or  persons  to  obtain  transportation  for  property 
at  less  than  the  regular  rates  then  established  and  in  force  on  the  line 
of  transportation  of  such  common  carrier,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court  of  the 
United  States  of  competent  jurisdiction  within  the  district  in  which 
such  offense  was  committed,  be  subject  to  a  fine  of  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a  term  of 
not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court,  for 
each  offense. 

§  10.  Continued  —  Criminal  Liability  of  Shipper  for  False  Bills, 
Weights  or  Classification.—  Any  person  and  any  officer  or  agent  of 
any  corporation  or  company  who  shall  deliver  property  for  transporta- 
tion to  any  common  carrier,  subject  to  the  provisions  of  this  act,  or 
for  whom  as  consignor  or  consignee  any  such  carrier  shall  transport 
property,  who  shall  knowingly  and  wilfully,  by  false  billing,  false  classi- 
fication, false  weighing,  false  representation  of  the  contents  of  the 
package,  or  false  report  of  weight,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  connivance  of  the  carrier,  its 
agent  or  agents,  obtain  transportation  for  such  property  at  less  than 
the  regular  rates  then  established  and  in  force  on  the  line  of  trans- 
portation, shall  be  deemed  guilty  of  fraud,  which  is  hereby  declared  to 
be  a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  for  each  offense  to  a 
fine  of  not  exceeding  five  thousand  dollars  or  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in  the 
discretion  of  the  court. 

§  lO.  Continued  —  Joint  and  Several  Criminal  Liability  of  Ship- 
per and  Carrier.—  If  any  such  person,  or  any  officer  or  agent  of  any 
such  corporation  or  company,  shall,  by  payment  of  money  or  other  thing 
of  value,  solicitation,  or  otherwise,  induce  any  common  carrier  subject 
to  the  provisions  of  this  act,  or  any  of  its  officers  or  agents,  to  dis- 
criminate unjustly  in  his,  its,  or  their  favor  as  against  any  other  con- 
signor or  consignee  in  the  transportation  of  property,  or  shall  aid  or 
abet  any  common  carrier  in  any  such  unjust  discrimination,  such  per- 
son, or  such  officer  or  agent  of  such  corporation  or  company,  shall  be 
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deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof 
in  any  court  of  the  United  States  of  competent  jurisdiction  vrithin  the 
district  in  which  such  offense  was  committed,  be  subject  to  a  fine  of 
not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  penitenti- 
ary for  a  term  of  not  exceeding  two  years,  or  both,  in  the  discretion, 
of  the  court,  for  each  offense;  and  such  person,  corporation,  or  com- 
pany shall  also,  together  with  said  common  carrier,  be  liable,  jointly  or 
severally,  in  an  action  on  the  case  to  be  brought  by  any  consignor 
or  consignee  discriminated  against  in  any  court  of  the  United  States 
of  competent  jurisdiction  for  all  damages  caused  by  or  resulting 
therefrom. 

§  11.  Interstate  Commerce  ConnniBsion  Created.—  That  a  Commis- 
sion is  hereby  created  and  established  to  be  known  as  the  Inter-State 
Commerce  Commission,  which  shall  be  composed  of  five  Commission- 
ers,* who  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Commissioners  first  appointed  under 
this  act  shall  continue  in  office  for  the  term  of  two,  three,  four,  five, 
and  six  years,  respectively,  from  the  first  day  of  January,  anno  Domini 
eighteen  hundred  and  eighty-seven,  the  term  of  each  to  be  designated 
by  the  President;  but  their  successors  shall  be  appointed  for  terms  of 
six  years.t  except  that  any  person  chosen  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  time  of  the  Commissioner  whom  he 
shall  succeed.  Any  Commissioner  may  be  removed  by  the  President 
for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  Not  more 
than  three  of  the  Commissioners  shall  be  appointed  from  the  same 
political  party.  No  person  in  the  employ  of  or  holding  any  official 
relation  to  any  common  carrier  subject  to  the  provisions  of  this  act, 
or  owning  stock  or  bonds  thereof,  or  who  is  in  any  manner  pecuniarily 
interested  therein,  shall  enter  upon  the  duties  of  or  hold  such  office. 
Said  Commissioners  shall  not  engage  in  any  other  business,  vocation, 
or  employment.  No  vacancy  in  the  Commission  shall  impair  the  right 
of  the  remaining  Commissioners  to  exercise  all  the  powers  of  the 
Commission. 

§  12.  Commission  may  Frosecnte  through  United  States  Dis- 
trict Attorney. —  That  the  Commmission  hereby  created  shall  have 
authority  to  inquire  into  the  management  of  the  business  of  all  com- 
mon carriers  subject  to  the  provisions  of  this  act,  shall  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  same  is  conducted, 
and  shall  have  the  right  to  obtain  from  such  common  carriers  full  and 
complete  information  necessary  to  enable  the  Commission  to  perform 
the  duties  and  carry  out  the  objects  for  which  it  was  created;  and  the 
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Commission  is  hereby  authorized  and  required  to  execute  and  enforce 
the  provisions  of  this  act;  and,  upon  the  request  of  the  Commission, 
it  shall  be  the  duty  of  any  district  attorney  of  the  United  States  to 
■whom  the  Commission  may  apply  to  institute  in  the  proper  court  and 
to  prosecute  under  the  direction  of  the  Attorney-General  of  the  United 
States  all  necessary  proceedings  for  the  enforcement  of  the  provisions 
of  this  act  and  for  the  punishment  of  all  violations  thereof,  and  the 
costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the  appro- 
priation for  the  expenses  of  the  courts  of  the  United  States;  and  for 
the  purposes  of  this  act  the  Commission  shall  have  power  to  require, 
by  subpoena,  the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  all  books,  papers,  tariffs,  contracts,  agreements,  and  docu- 
ments relating  to  any  matter  under  investigation. 

I  12.  Continued—  Witnesses  —  Attendance  Compulsory.— Such  at- 
tendance of  witnesses,  and  the  production  of  such  documentary  evi" 
dence,  may  be  required  from  any  place  in  the  United  States,  at  any 
designated  place  of  hearing.  And  in  case  of  disobedience  to  a  subpoena 
the  Commission,  or  any  party  to  a  proceeding  before  the  Commission, 
may  invoke  thfe  aid  of  any  court  of  the  United  States  in  requiring 
the  attendance  and  testimony  of  witnesses  and  the  production  of  books, 
papers,  and  documents  under  the  provisions  of  this  section. 

§    12.    Continued  —  Penalty   for   Disobedience    of   Witness.—   And 

any  of  the  circuit  courts  of  the  United  States  within  the  jurisdiction 
of  which  such  inquiry  is  carried  on  may,  in  case  of  contumacy  or  re- 
fusal to  obey  a  subpoena  issued  to  any  Eommon  carrier  subject  to  the 
provisions  of  this  act,  or  other  person,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  appear  before  said  Commission 
(and  produce  books  and  papers  if  so  ordered)  and  give  evidence  touch- 
ing the  matter  in  question;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  such  court  as  a  contempt  thereof.  The 
claim  that  any  such  testimony  or  evidence  may  tend  to  criminate  the 
person  giving  such  evidence  shall  not  excuse  such  witness  from  testi- 
fying; but  such  evidence  or  testimony  shall  net  be  used  against  such 
person  on  the  trial  of  any  criminal  proceeding. 

§  12.  Continued  —  Testimony  Taken  by  Deposition. —  The  testi- 
mony of  any  witness  may  be  taken,  at  the  instance  of  a  party,  in  any 
proceeding  or  investigation  depending  before  the  Commission,  by  dep- 
osition, at  any  time  after  a  cause  or  proceeding  is  iat  issue  on  petition 
and  answer.  The  Commission  may  also  order  testimony  to  be  taken 
by  deposition  in  any  proceeding  or  investigation  pending  before  it,  at 
any  stage  of  such  proceeding  or  investigation.  Such  depositions  may 
he  taken  before  any  judge  of  any  court  of  the  United  States,  or  any 
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commissioner  of  a  circuit,  or  any  clerk  of  a  district  or  circuit  court, 
or  any  chancellor,  justice,  or  judge  of  a  supreme  or  superior  court, 
mayor  or  chief  magistrate  of  a  city,  judge  of  a  county  court,  or  court 
of  common  pleas  of  any  of  the  United  States,  or  any  notary  public, 
not  being  of  counsel  or  attorney  to  either  of  the  parties,  nor  interested 
in  the  event  of  the  proceeding  or  investigation.  Reasonable  notice 
must  first  be  given  in  writing  by  the  party  or  his  attorney  proposing 
to  take  such  deposition  to  the  opposite  party  or  his  attorney  of  record, 
as  either  may  be  nearest,  which  notice  shall  state  the  name  of  the  wit- 
ness and  the  time  and  place  of  the  taking  of  his  deposition.  Any  per- 
son may  be  compelled  to  appear  and  depose,  and  to  produce  documentary 
evidence,  in  the  same  manner  as  witnesses  may  be  compelled  to  appear 
and  testify  and  produce  documentary  evidence  before  the  Commission 
as  hereinbefore  provided. 

§  12.  Continned  —  Deposition,  how  Taken. —  Every  person  depos- 
ing as  herein  provided  shall  be  cautioned  and  sworn  (or  affirm,  if  he  so 
request)  to  testify  the  whole  truth,  and  shall  be  carefully  examined. 
His  testimony  shall  be  reduced  to  writing  by  the  magistrate  taking  the 
deposition,  or  under  his  direction,  and  shall,  after  it  has  been  reduced 
to  writing,  be  subscribed  by  the  deponent. 

§  12.  Continned  —  Foreign  'Witnesses  —  Fees. —  If  a  witness  whose 
testimony  may  be  desired  to  be  taken  by  deposition  be  in  a  foreign 
country,  the  deposition  may  be  taken  before  an  officer  or  person  desig- 
nated by  the  Commission,  or  agreed  upon  by  the  parties  by  stipulation 
in  writing  to  be  filed  with  the  Commission.  All  depositions  must  be 
promptly  filed  with  the   Commission. 

Witnesses  whose  depositions  are  taken  pursuant  to  this  act,  and  the 
magistrate  or  other  officer  taking  the  same,  shall  severally  be  entitled 
to  the  same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States. 

§  13.  Complaint  to  Commission,  How  Made  —  Investigations, 
How  Condncted.—  That  any  person,  firm,  corporation,  or  association, 
or  any  mercantile,  agricultural,  or  manufacturing  society,  or  any  body 
politic  or  municipal  organization  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common  carrier  subject  to  the  provisions 
of  this  act  in  contravention  of  the  provisions  thereof  may  apply  to  said 
Commission  by  petition,  which  shall  briefly  state  the  facts;  whereupon 
a  statement  of  the  charges  thus  made  shall  be  forwarded  by  the  Com- 
mission to  such  common  carrier,  who  shall  be  called  upon  to  satisfy 
the  complaint  or  to  answer  the  same  in  writing  within  a  reasonable 
time,  to  be  specified  by  the  Commission.  If  such  common  carrier, 
within  the  time  specified,  shall  make  reparation  for  the  injury  alleged 
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to  have  been  done,  said  carrier  shall  be  relieved  of  liability  to  the 
complainant  only  for  the  particular  violation  of  law  thus  complained  of. 
If  such  carrier  shall  not  satisfy  the  complaint  vpithin  the  time  speci- 
fied, or  there  shall  appear  to  be  any  reasonable  ground  for  investigating 
said  complaint,  it  shall  be  the  duty  of  the  Commission  to  investigate 
the  matters  complained  of  in  such  manner  and  by  such  means  as  it 
shall  deem  proper. 

§   13.  Continued  —  Complaints    by  State  Railroad  Commissions.— 

Said  Commission  shall  in  like  manner  investigate  any  complaint  for- 
warded by  the  railroad  commissioner  or  railroad  commission  of  any 
State  or  Territory,  at  the  request  of  such  commissioner  or  commission, 
and  may  institute  any  inquiry  on  its  own  motion  in  the  same  manner 
and  to  the  same  efPect  as  though  complaint  had  been  made. 

No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant. 

§    14.   Reports  and  Findings  of  Commission  shall  be  Evidence, — 

That  whenever  an  investigation  shall  be  made  by  said  Commission,  it 
shall  be  its  duty  to  make  a  report  in  writing  in  respect  thereto,  which 
shall  state  the  conclusions  of  the  Commission,  together  with  its  decision, 
order,  or  requirement  in  the  premises ;  and  in  case  damages  are  awarded 
such  report  shall  include  the  findings  of  fact  on  which  the  award  is 
made. 

All  reports  of  investigations  made  by  the  Commission  shall  be  entered 
of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party  who  may 
have  complained,  and  to  any  common  carrier  that  may  have  been 
complained  of. 

The  Commission  may  provide  for  the  publication  of  its  reports  and 
decisions  in  such  form  and  manner  as  may  be  best  adapted  for  public 
information  and  use,  and  such  authorized  publications  shall  be  com- 
petent evidence  of  the  reports  and  decisions  of  the  Commission  therein 
contained  in  all  courts  of  the  United  States  and  of  the  several  States 
without  any  further  proof  or  authentication  thereof.  The  Commission 
may  also  cause  to  be  printed  for  early  distribution  its  annual  reports. 

§  15.  Commission  May  Fix  Rates.— Xhat  the  Commission  is  au- 
thorized and  empowered,  and  it  shall  be  its  duty,  whenever,  after  full 
hearing  upon  a  complaint  made  as  provided  in  section  thirteen  of  this 
Act,  or  upon  complaint  of  any  common  carrier,  it  shall  be  of  the  opinion 
that  any  of  the  rates,  or  charges  whatsoever,  demanded,  charged,  or 
collected  by  any  common  carrier  or  carriers,  subject  to  the  provisions 
of  this  Act,  for  the  transportation  of  persons  or  property  as  defined 
in  the  first  section  of  this  Act,  or  that  any  regulations  or  practices 
whatsoever  of  such  carrier  or  carriers  affecting  such  rates,  are  unjust 
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or  unreasonable,  or  unjustly  discriminatory,  or  unduly  preferential  or 
prejudicial,  or  otherwise  in  violation  of  any  of  the  provisions  of  this 
Act,  to  determine  and  prescribe  what  wiU  be  the  just  and  reasonable 
rate  or  rates,  charge  or  charges,  to  be  thereafter  observed  in  such  case 
as  the  maximum  to  be  charged;  and  what  regulation  or  practice  in 
respect  to  such  transportation  is  just,  fair,  and  reasonable  to  be  there- 
after followed;  and  to  make  an  order  that  the  carrier  shall  cease  and 
desist  from  such  violation,  to  the  extent  to  which  the  Commission  iind 
the  same  to  exist,  and  shall  not  thereafter  publish,  demand,  or  collect 
any  rate  or  charge  for  such  transportation  in  excess  of  the  maximum 
rate  or  charge  so  prescribed,  and  shall  conform  to  the  regulation  or 
practice  so  prescribed. 

§  15.  Continued  —  AVhen  Order  of  Commission  takes  Effect. — 
^  Supplemental  Order,  Joint  Rates. — All  orders  of  the  Commission,  ex- 
cept orders  for  the  payment  of  money,  shall  take  effect  within  such 
reasonable  time,  not  less  than  thirty  days,  and  shall  continue  in  force 
for  such  period  of  time,  not  exceeding  two  years,  as  shall  be  prescribed 
in  the  order  of  the  Commission,  unless  the  same  shall  be  suspended 
or  modified  or  set  aside  by  the  Commission  or  be  suspended  or  set  aside 
by  a  court  of  competent  jurisdiction.  Whenever  the  carrier  or  carriers, 
in  obedience  to  such  order  of  the  Commission  or  otherwise,  in  respect 
to  joint  rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves 
upon  the  apportionment  or  division  thereof,  the  Commission  may  after 
hearing  make  a  supplemental  order  prescribing  the  just  and  reasonable 
proportion  of  such  joint  rate  to  be  received  by  each  carrier  party 
thereto,  which  order  shall  take  effect  as  a  part  of  the  original  order. 

The  Commission  may  also,  after  hearing  on  a  complaint,  establish 
through  routes  and  joint  rates  as  the  maximum  to  be  charged  and  pre- 
scribe the  division  of  such  rates  as  hereinbefore  provided,  and  the 
terms  and  conditions  under  which  such  through  routes  shall  be  oper- 
ated, and  when  that  may  be  necessary  to  give  effect  to  any  provision 
of  this  Act,  and  the  carriers  complained  of  have  refused  or  neglected 
to  voluntarily  establish  such  through  routes  and  joint  rates,  provided 
no  reasonable  or  satisfactory  through  route  exists,  and  this  provision 
shall  apply  when  one  of  the  connecting  carriers  is  a  water  line. 

§  15.  Continued  —  Payment  by  Carrier  for  Services  and  Instru- 
mentalities.—If  the  owner  of  property  transported  under  this  Act 
directly  or  indirectly  renders  any  service  connected  with  such  trans- 
portation, or  furnishes  any  instrumentality  used  therein,  the  charge 
and  allowance  therefor  shall  be  no  more  than  is  just  and  reasonable, 
and  the  Commission  may,  after  hearing  on  a  complaint,  determine  what 
is  a  reasonable  charge  as  the  maximum  to  be  paid  by  the  carrier  or 
carriers  for  the  service  so  rendered  or  for  the  use  of  the  instrumentality 
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so  furnished,  and  fix  the  same  by  appropriate  order,  which  order  shall 
have  the  same  force  and  effect  and  be  enforced  in  like  manner  as  the 
orders  above  provided  for  in  this  section. 

The  foregoing  enumeration  of  powers  shall  not  exclude  any  power 
which  the  Commission  would  otherwise  have  in  the  making  of  an  order 
under  the  provisions  of  this  Act. 

§  16.  Order  for  Damages,  hotr  Enforced  —  Findings  of  Commis- 
sion Prima  Facie  Evidence.—  That  if,  after  hearing  on  a  complaint 
made  as  provided  in  section  thirteen  of  this  Act,  the  Commission  shall 
determine  that  any  party  complainant  is  entitled  to  an  award  of  dam- 
ages under  the  provisions  of  this  Act  for  a  violation  thereof,  the  Com- 
mission shall  make  an  order  directing  the  carrier  to  pay  to  the  com- 
plainant the  sum  to  which  he  is  entitled  on  or  before  a  day  named. 

If  a  carrier  does  not  comply  with  an  order  for  the  payment  of  money 
within  the  time  limit  in  such  order,  the  complainant,  or  any  person 
for  whose  benefit  such  order  was  made,  may  file  in  the  circuit  court 
of  the  United  States  for  the  district  in  which  he  resides  or  in  which 
is  located  the  principal  operating  office  of  the  carrier,  or  through  which 
the  road  of  the  carrier  runs,  a  petition  setting  forth  briefly  the  causes 
for  which  he  claims  damages,  and  the  order  of  the  Commission  in  the 
premises.  Such  suit  shall  proceed  in  all  respects  like  other  civil  suits 
for  damages,  except  that  on  the  trial  of  such  suit  the  findings  and 
■order  of  the  Commission  shall  be  prima  facie  evidence  of  the  facts 
therein  stated,  and  except  that  the  petitioner  shall  not  be  liable  for 
costs  in  the  circuit  court  nor  for  costs  at  any  subsequent  stage  of  the 
proceedings  unless  they  accrue  upon  his  appeal.  If  the  petitioner  shall 
finally  prevail  he  shall  be  allowed  a  reasonable  attorney's  fee,  to  be 
taxed  and  collected  as  a  part  of  the  costs  of  the  suit. 

§    16.    Continued  —  Damage  Claims  to  be  Filed  -within  T-wo  Years. 

— All  complaints  for  the  recovery  of  damages  shall  be  filed  with  the 
Commission  within  two  years  from  the  time  the  cause  of  action  accrues, 
and  not  after,  and  a  petition  for  the  enforcement  of  an  order  for  the 
payment  of  money  shall  be  filed  in  the  circuit  court  within  one  year 
from  the  date  of  the  order,  and  not  after:  Provided,  That  claims  ac- 
crued prior  to  the  passage  of  this  Act  may  be  presented  within  one  year. 

§  IG.  Continued  —  Damage  Claims  —  Parties. —  In  such  suits  all 
parties  in  whose  favor  the  Commission  may  have  made  an  award  for 
damages  by  a  single  order  may  be  joined  as  plaintiffs,  and  all  of  the 
carriers  parties  to  such  order  awarding  such  damages  may  be  joined 
as  defendants,  and  such  suit  may  be  maintained  by  such  joint  plaintiffs 
and  against  such  joint  defendants  in  any  district  where  any  one  of 
such  joint  plaintiffs  could  maintain  such  suit  against  any  one  of  such 
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joint  defendants;  and  service  of  process  against  any  one  of  such,  de- 
fendants as  may  not  be  found  in  the  district  where  the  suit  is  brought 
may  be  made  in  any  district  where  such  defendant  carrier  has  its  prin- 
cipal operating  office.  In  case  of  such  joint  suit  the  recovery,  if  any, 
may  be  by  judgment  in  favor  of  any  one  of  such  plaintiffs,  against 
the  defendant  found  to  be  liable  to  such  plaintiff. 

§  16.  Continued  —  Order  —  Ho v  Served —  Modification,  or  Sus- 
pension of. —  Every  order  of  the  Commission  shall  be  forthwith  served 
by  mailing  to  any  one  of  the  principal  officers  or  agents  of  the  carrier 
at  his  usual  place  of  business  a  copy  thereof;  and  the  registry  mail 
receipt  shall  be  prima  facie  evidence  of  the  receipt  of. such  order  by 
the  carrier  in  due  course  of  mail. 

The  Commission  shall  be  authorized  to  suspend  or  modify  its  orders 
upon  such  notice  and  in  such  manner  as  it  shall  deem  proper. 

It  shall  be  the  duty  of  every  common  carrier,  its  agents  and  em- 
ployees, to  observe  and  comply  with  such  orders  so  long  as  the  same 
shall  remain  in  effect. 

§  16.  Continued  —  Orders  hoir  Enforced  —  Penalties  and  For- 
feitures.—  Any  carrier,  any  officer,  representative,  or  agent  of  a  car- 
rier, or  any  receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who 
knowingly  fails  or  neglects  to  obey  any  order  made  under  the  pro- 
visions of  section  fifteen  of  this  Act,  shall  forfeit  to  the  United  States 
the  sum  of  five  thousand  dollars  for  each  offense.  Every  distinct  vio- 
lation shall  be  a  separate  offense,  and  in  case  of  a  continuing  violation 
each  day  shall  be  deemed  a  separate  offense. 

The  forfeiture  provided  for  in  this  Act  shall  be  payable  into  the 
Treasury  of  the  United  States,  and  shall  be  recoverable  in  a  civil  suit 
in  the  name  of  the  United  States,  brought  in  the  district  where  the 
carrier  has  its  principal  operating  office,  or  in  any  district  through 
which  the  road  of  the  carrier  runs. 

It  shall  be  the  duty  of  the  various  district  attorneys,  under  the 
direction  of  the  Attorney-General  of  the  United  States,  to  prosecute 
for  the  recovery  of  forfeitures.  The  costs  and  expenses  of  such  prose- 
cution shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the 
courts  of  the  United  States.  The  Commission  may,  with  the  consent 
of  the  Attorney-General,  employ  special  counsel  in  any  proceeding 
under  this  Act,  paying  the  expenses  of  such  employment  out  of  its  own 
appropriation. 

§    16.    Continued  —  Wlien  Orders  Enforced  by  Injunction. —  If  any 

carrier  fails  or  neglects  to  obey  any  order  of  the  Commission,  other 
than  for  the  payment  of  money,  while  the  same  is  in  effect,  any  party 
injured  thereby,  or  the  Commission  in  its  own  name,  may  apply  to 
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the  circuit  court  in  the  district  where  such  carrier  has  its  principal 
operating  office,  or  in  which  the  violation  or  disobedience  of  such  order 
shall  happen,  for  an  enforcement  of  such  order.  Such  application  shall 
be  by  petition,  which  shall  state  the  substance  of  the  order  and  the 
respect  in  which  the  carrier  has  failed  of  obedience,  and  shall  be  served 
upon  the  carrier  in  such  manner  as  the  court  may  direct,  and  the 
court  shall  prosecute  such  inquiries  and  make  such  investigations, 
through  such  means  as  it  shall  deem  needful  in  the  ascertainment  of 
the  facts  at  issue  or  which  may  arise  upon  the  hearing  of  such  petition. 
If,  upon  such  hearing  as  the  court  may  determine  to  be  necessary,  it 
appears  that  the  order  was  regularly  made  and  duly  served,  and  that 
the  carrier  is  in  disobedience  of  the  same,  the  court  shall  enforce 
obedience  to  such  order  by  a  writ  of  injunction,  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  carrier,  its  officers,  agents,  or 
representatives,  from  further  disobedience  of  such  order,  or  to  enjoin 
upon  it,  or  them,  obedience  to  the  same;  and  in  the  enforcement  of 
such  process  the  court  shall  have  those  powers  ordinarily  exercised  by 
it  in  compelling  obedience  to  its  writs  of  injunction  and  mandamus. 

§  16.  Continued  —  Appeal,  Venue  —  Provisions  as  to  Court  Re- 
view.—From  any  action  upon  such  petition  an  appeal  shall  lie  by 
either  party  to  the  Supreme  Court  of  the  United  States,  and  in  such 
court  the  case  shall  have  priority  in  hearing  and  determination  over 
all  other  causes  except  criminal  causes,  but  such  appeal  shall  not  vacate 
or  suspend  the  order  appealed  from. 

The  venue  of  suits  brought  in  any  of  the  circuit  courts  of  the  United 
States  against  the  Commission  to  enjoin,  set  aside,  annul,  or  suspend 
any  order  or  requirement  of  the  Commission  shall  be  in  the  district 
where  the  carrier  against  whom  such  order  or  requirement  may  have 
been  made  has  its  principal  operating  office,  and  may  be  brought  at  any 
time  after  such  order  is  promulgated.  And  if  the  order  or  requirement 
has  been  made  against  two  or  more  carriers  then  in  the  district  where 
any  one  of  said  carriers  has  its  principal  operating  office,  and  if  the 
carrier  has  its  principal  operating  office  in  the  District  of  Columbia 
then  the  venue  shall  be  in  the  district  where  said  carrier  has  its  prin- 
cipal office ;  and  jurisdiction  to  hear  and  determine  such  suits  is  hereby, 
vested  in  such  courts.  The  provisions  of  "An  Act  to  expedite  the  hear- 
ing and  determination  of  suits  in  equity,  and  so  forth,"  approved  Feb- 
ruary eleventh,  nineteen  hundred  and  three,  shall  be,  and  are  hereby 
made  applicable  to  all  such  suits,  including  the  hearing  on  an  applica- 
tion for  a  preliminary  injunction,  and  are  also  made  applicable  to  any 
proceeding  in  equity  to  enforce  any  order  or  requirement  of  the  Com- 
mission, or  any  of  the  provisions  of  the  Act  to  regulate  commerce 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
Acts  amendatory  thereof  or  supplemental  thereto.     It  shall  be  the  duty 
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of  the  Attorney-General  in  every  sucli  case  to  file  the  certificate  pro- 
vided for  in  said  expediting  Act  of  February  eleventh,  nineteen  hun- 
dred and  three,  as  necessary  to  the  application  of  the  provisions  thereof, 
and  upon  appeal  as  therein  authorized  to  the  Supreme  Court  of  the 
United  States,  the  case  shall  have  in  such  court  priority  in  hearing 
and  determination  over  all  other  causes  except  criminal  causes :  Pro- 
vided, That  no  injunction,  interlocutory  order  or  decree  suspending  or 
restraining  the  enforcement  of  an  order  of  the  Commission  shall  be 
granted  except  on  hearing  after  not  less  than  five  days'  notice  to  the 
Commission.  An  appeal  may  be  taken  from  any  interlocutory  order 
or  degree  granting  or  continuing  an  injunction  in  any  suit,  but  shall 
lie  only  to  the  Supreme  Court  of  the  United  States :  Provided  further. 
That  the  appeal  must  be  taken  within  thirty  days  from  the  entry  of 
such  order  or  decree  and  it  shall  take  precedence  in  the  appellate  court 
over  all  other  causes,  except  causeg  of  like  character  and  criminal 
causes. 

§    16.   Continued  —  Schedule    filed    Prima    Facie    E-ridemce.— Xhe 

copies  of  schedules  and  tariffs  of  rates,  fares,  and  charges,  and  of  all 
contracts,  agreements,  or  arrangements  between  common  carriers  filed 
with  the  Commission  as  herein  provided,  and  the  statistics,  tables,  and 
figures  contained  in  the  annual  reports  of  carriers  made  to  the  Com- 
mission, as  required  by  the  provisions  of  this  Act,  shall  be  preserved 
as  public  records  in  the  custody  of  the  secretary  of  the  Commission, 
and  shall  be  received  as  prima  facie  evidence  of  what  they  purport  to 
be  for  the  purpose  of  investigations  by  the  Commission  and  in  all 
judicial  proceedings;  and  copies  of  or  extracts  from  any  of  said  sched- 
ules, tariffs,  contracts,  agreements,  arrangements,  or  reports  made  pub- 
lic records  as  aforesaid,  certified  by  the  secretary  under  its  seal,  shall 
be  received  in  evidence  with  like  effect  as  the  originals. 

§  16a.  Application  for  Be-hearing.— That  after  a  decision,  order, 
or  requirement  has  been  made  by  the  Commission  in  any  proceeding 
any  party  thereto  may  at  any  time  make  application  for  rehearing  of 
the  same,  or  any  matter  determined  therein,  and  it  shall  be  lawful  for 
the  Commission  in  its  discretion  to  grant  such  a  rehearing  if  sufficient 
reason  therefor  be  made  to  appear.  Applications  for  rehearing  shall 
be  governed  by  such  general  rules  as  the  Commission  may  establish. 
No  such  application  shall  excuse  any  carrier  from  complying  with  or 
obeying  any  decision,  order,  or  requirement  of  the  Commission,  or 
operate  in  any  manner  to  stay  or  postpone  the  enforcement  thereof, 
without  the  special  order  of  the  Commission.  In  case  a  rehearing  is 
granted  the  proceedings  thereupon  shall  conform  as  nearly  as  may  be 
to  the  proceedings  in  an  original  hearing,  except  as  the  Commission 
may  otherwise  direct;  and  jf,  in  its  judgment,  after  such  rehearing  and 
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the  consideration  of  all  facts,  including  those  arising  since  the  former 
hearing,  it  shall  appear  that  the  original  decision,  order,  or  require- 
ment is  in  any  respect  unjust  or  unwarranted,  the  Commission  may 
reverse,  change,  or  modify  the  same  accordingly.  Any  decision,  order, 
or  requirement  made  after  such  rehearing,  reversing,  changing,  or 
modifying  the  original  determination  shall  be  subject  to  the  same  pro- 
visions as  an  original  order. 

§    17.   Procedure     before     Interstate     Commerce     Commission.— 

That  the  Commission  may  conduct  its  proceedings  in  such  manner  as 
will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends 
of  justice.  A  majority  of  the  Commission  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  Commissioner  shall  participate 
in  any  hearing  or  proceeding  in  which  he  has  any  pecuniary  interest. 
Said  Commission  may,  from  time  to  time,  make  or  amend  such  general 
rules  or  orders  as  may  be  requisite  for  the  order  and  regulation  of 
proceedings  before  it,  including  forms  of  notices  and  the  service  thereof, 
which  shall  conform,  as  nearly  as  may  be,  to  those  in  use  in  the  courts 
of  the  United  States.  Any  party  may  appear  before  said  Commission 
and  be  heard,  in  person  or  by  attorney.  Every  vote  and  ofEcial  act 
of  the  Commission  shall  be  entered  of  record,  and  its  proceedings  shall 
be  public  upon  the  request  of  either  party  interested.  Said  Commis- 
sion shall  have  an  official  seal,  which  shall  be  judicially  noticed.  Either 
of  the  members  of  the  Commission  may  administer  oaths  and  affirma- 
tions and  sign  subpoenas. 

§  18.  Salary  of  Commission  —  Fees  and  Expenses. —  That  each 
Commissioner  shall  receive  an  annual  salary  of  seven  thousand  five 
hundred  dollars,*  payable  in  the  same  manner  as  the  judges  of  the  courts 
of  the  United  States.  The  Commission  shall  appoint  a  secretary,  who 
shall  receive  an  annual  salary  of  three  thousand  five  hundred  dollars, 
payable  in  like  manner.  The  Commission  shall  have  authority  to  em- 
ploy and  fix  the  compensation  of  such  other  employees  as  it  may  find 
necessary  to  the  proper  performance  of  its  duties.  Until  otherwise 
provided  by  law,  the  Commission  may  hire  suitable  offices  for  its  use, 
and  shall  have  authority  to  procure  all  necessary  office  supplies.  Wit- 
nesses summoned  before  the  Commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States. 
All  the  expenses  of  the  Commission,  including  all  necessary  expenses 
for  transportation  incurred  by  the  Commissioners,  or  by  their  employ- 
ees under  their  orders,  in  making  any  investigation,  or  upon  official 
business  in  any  other  places  than  in  the  city  of  Washington,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers  therefor 
approved  by  the  chairman  of  the  commission. 


*  Increased  to  810,000  by  §  24. 
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§  19.  Sessions  of  Commissioii,  'Wliere  held. —  That  the  principal 
office  of  the  Commission  shall  be  in  the  city  of  Washington,  where  its 
general  sessions  shall  be  held;  but  whenever  the  convenience  of  the 
public  or  the  parties  may  be  promoted  or  delay  or  expense  prevented 
thereby,  the  Commission  may  hold  special  sessions  in  any  part  of  the 
United  States.  It  may,  by  one  or  more  of  the  Commissioners,  prose- 
cute any  inquiry  necessary  to  its  duties,  in  any  part  of  the  United 
States,  into  any  matter  or  question  of  fact  pertaining  to  the  business 
of  any  common  carrier  subject  to  the  provisions  of  this  Act. 

§  20.  Annnal  Reports  —  Contents  —  Uniformity. —  That  the  Com- 
mission is  hereby  authorized  to  require  annual  reports  from  all  common 
carriers  subject  to  the  provisions  of  this  Act,  and  from  the  owners  of 
all  railroads  engaged  in  interstate  commerce  as  defined  in  this  Act, 
to  prescribe  the  manner  in  which  such  reports  shall  be  made,  and  to 
require  from  such  carriers  specific  answers  to  all  questions  upon  which 
the  Commission  may  need  information.  Such  annual  reports  shall 
show  in  detail  the  amount  of  capital  stock  issued,  the  amounts  paid 
therefor,  and  the  manner  of  pajTnent  for  the  same;  the  dividends  paid, 
the  surplus  fund,  if  any,  and  the  number  of  stockholders;  the  funded 
and  floating  debts  and  the  interest  paid  thereon;  the  cost  and  value  of 
the  carrier's  property,  franchises,  and  equipments;  the  number  of  em- 
ployees and  the  salaries  paid  each  class;  the  accidents  to  passengers, 
employees,  and  other  persons,  and  the  causes  thereof;  the  amounts 
expended  for  improvements  each  year,  how  expended,  and  the  character 
of  such  improvements ;!' the  earnings  and  receipts  from  each  branch  of 
business  and  from  all  sources;  the  operating  and  other  expenses;  the 
balances  of  profit  and  loss;  and  a  complete  exhibit  of  the  financial 
operations  of  the  carrier  each  year,  including  an  annual  balarce  sheet. 
Such  reports  shall  also  contain  such  information  in  relation  to  rates 
or  regulations  concerning  fares  or  freight,  or  agreements,  arrangements, 
or  contracts  affecting  the  same  as  the  Commission  may  require;  and 
the  Commission  may,  in  its  discretion,  for  the  purpose  of  enabling  it 
the  better  to  carry  out  the  purposes  of  this  Act,  prescribe  a  period  of 
time  within  which  all  common  carriers  subject  to  the  provisions  of  this 
Act  shall  have,  as  near  as  may  be,  a  uniform  system  of  accounts,  and 
the  manner  in  which  such  accounts  shall  be  kept. 

Said  detailed  reports  shall  contain  all  the  required  statistics  for  the 
period  of  twelve  months  ending  on  the  thirtieth  day  of  June  in  each 
year,  and  shall  be  made  out  under  oath  and  filed  with  the  Commission, 
at  its  office  in  Washington,  on  or  before  the  thirtieth  day  of  Septem- 
ber then  next  following,  unless  additional  time  be  granted  in  any  case 
by  the  Commission;  and  if  any  carrier,  person,  or  corporation  subject 
to  the  provisions  of  this  Act  shall  fail  to  make  and  file  said  annual 
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reports  within  the  time  ahove  specified,  or  within  the  time  extended 
by  the  Commission  for  making  and  filing  the  same,  or  shall  fail  to 
make  specific  answer  to  anjr  question  authorized  by  the  provisions  of 
this  section  within  thirty  days  from  the  time  it  is  lawfully  required 
so  to  do,  such  parties  shall  forfeit  to  the  United  States  the  sum  of  one 
hundred  dollars  for  each  and  every  day  it  shall  continue  to  be  in  de- 
fault with  respect  thereto.  The  Commission  shall  also  have  authority 
to  require  said  carriers  to  file  monthly  reports  of  earnings  and  expenses 
or  special  reports  within  a  specified  period,  and  if  any  such  carrier  shall 
fail  to  file  such  reports  within  the  time  fixed  by  the  Commission  it 
shall  be  subject  to  the  forfeitures  last  above  provided. 

Said  forfeitures  shall  be  recovered  in  the  manner  provided  for  the 
recovery  of  forfeitures  under  the  provisions  of  this  Act. 

The  oath  required  by  this  section  may  be  taken  before  any  person 
authorized  to  administer  an  oath  by  the  laws  of  the  State  in  which 
the  same  is  taken. 

§  20.  Continued  —  Uniform  Books  and  Accounts  of  Carriers, 
WTien  Compulsory. —  The  Commission  may,  in  its  discretion,  prescribe 
the  forms  of  any  and  all  accounts,  records,  and  memoranda  to  be  kept 
by  carriers  subject  to  the  provisions  of  this  Act,  including  the  accounts, 
records,  and  memoranda  of  the  movement  of  traffic  as  well  as  the  re- 
ceipts and  expenditures  of  moneys.  The  Commission  shall  at  all  times 
have  access  to  all  accounts,  records,  and  memoranda  kept  by  carriers 
subject  to  this  Act,  and  it  shall  be  unlawful  for  such  carriers  to  keep 
any  other  accounts,  records,  or  memoranda  than  those  prescribed  or 
approved  by  the  Commission,  and  it  may  employ  special  agents  or  ex- 
aminers, who  shall  have  authority  under  the  order  of  the  Commission 
to  inspect  and  examine  any  and  all  accounts,  records,  and  memoranda 
kept  by  such  carriers.  This  provision  shall  apply  to  receivers  of  car- 
riers and  operating  trustees. 

In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier,  receiver, 
or  trustee  to  keep  such  accounts,  records,  and  memoranda  on  the  books 
and  in  the  manner  prescribed  by  the  Commission,  or  to  submit  such 
accounts,  records,  and  memoranda  as  are  kept  to  the  inspection  of  the 
Commission  or  any  of  its  authorized  agents  or  examiners,  such  carrier, 
receiver,  or  trustee  shall  forfeit  to  the  United  States  the  sum  of  five 
hundred  dollars  for  each  such  offense  and  for  each  and  every  day  of 
the  continuance  of  such  offense,  such  forfeitures  to  be  recoverable  in 
the  same  manner  as  other  forfeitures  provided  for  in  this  Act. 

Any  person  who  shall  willfully  make  any  false  entry  in  the  accounts 
of  any  book  of  accounts  or  in  any  record  or  memoranda  kept  by  a  car- 
rier, or  who  shall  willfully  destroy,  mutilate,  alter,  or  by  any  other 
means  or  device  falsify  the  record  of  any  such  account,  record,  or 
memoranda,  or  who  shall  willfully  neglect  or  fail  to  make  full,  true. 
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and  correct  entries  in  such  accounts,  records,  or  memoranda  of  alT 
facts  and  transactions  appertaining  to  the  carrier's  business,  or  shall 
keep  any  other  accounts,  records,  or  memoranda  than  those  prescribed 
or  approved  by  the  Commission,  shall  be  deemed  guilty  of  a  misde- 
meanor and  shall  be  subject,  upon  conviction  in  any  court  of  the 
United  States  of  competent  jurisdiction,  to  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  five  thousand  dollars,  or  imprisonment 
for  a  term  not  less  than  one  year  nor  more  than  three  years,  or  both 
such  fine  and  imprisonment. 

Any  examiner  who  divulges  any  fact  or  information  which  may  come 
to  his  knowledge  during  the  course  of  such  examination,  except  in  so 
far  as  he  may  be  directed  by  the  Commission  or  by  a  court  or  judge 
thereof,  shall  be  subject,  upon  conviction  in  any  court  of  the  United 
States  of  competent  jurisdiction,  to  a  fine  of  not  more  than  five  thou- 
sand dollars  or  imprisonment  for  a  term  not  exceeding  two  years,  or 
both. 

§  20.  Continued  —  Mandamus  on  Application  of  Commission  or 
Attorney-General.—  That  the  circuit  and  district  courts  of  the  United 
States  shall  have  jurisdiction,  upon  the  application  of  the  Attorney- 
General  of  the  United  States  at  the  request  of  the  Commission,  alleging 
a  failure  to  comply  with  or  a  violation  of  any  of  the  provisions  of  said 
Act  to  regulate  commerce  or  of  any  Act  supplementary  thereto  or 
amendatory  thereof  by  any  common  carrier,  to  issue  a  writ  or  writs 
of  mandamus  commanding  such  common  carrier  to  comply  with  the 
provisions  of  said  Acts,  or  any  of  them. 

And  to  carry  out  and  give  effect  to  the  provisions  of  said  Acts,  or 
any  of  them,  the  Commission  is  hereby  authorized  to  employ  special 
agents  or  examiners  who  shall  have  power  to  administer  oaths,  examine 
witnesses,  and  receive  evidence. 

§  20.  Continued  —  Bill  of  Lading  Compulsory  —  Initial  Carrier 
Liable  for  Damages. —  That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  transportation  from  a  point 
in  one  State  to  a  point  in  another  State  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  That  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law. 

That  the  common  carrier,  railroad,  or  transportation  company  issuing 
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such  receipt  or  bill  of  lading  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transportation  company  on  whose  line  the 
loss,  damage,  or  injury  shall  have  been  sustained  the  amount  of  such 
loss,  damage,  or  injury  as  it  may  be  required  to  pay  to  the  owners  of 
such  property,  as  may  be  evidenced  by  any  receipt,  judgment,  or 
transcript  thereof. 

§  21.  Commissioii  to  Make  Annual  Reports  to  Congress. —  That 
the  Commission  shall,  on  or  before  the  first  day  of  December  in  each 
year,  make  a  report,  which  shall  be  transmitted  to  Congress,  and  copies 
of  which  shall  be  distributed  as  are  the  other  reports  transmitted  to 
Congress.  This  report  shall  contain  such  information  and  data  col- 
lected by  the  Commission  as  may  be  considered  of  value  in  the  deter- 
mination of  questions  connected  with  the  regulation  of  commerce,  to- 
gether with  such  recommendations  as  to  additional  legislation  relating 
thereto  as  the  Commission  may  deem  necessary;  and  the  names  and 
compensation  of  the  persons  employed  by  said  Commission. 

§  22.  Free  or  Rednced  Rates  —  Excursions  —  Mileage  —  Commu- 
tation Rates  —  Remedies  Cumulative — That  nothing  in  this  act 
shall  prevent  the  carriage,  storage,  or  handling  of  property  free  or  at 
reduced  rates  for  the  United  States,  State,  or  municipal  governments, 
or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions  for  ex- 
hibition thereat,  or  the  free  carriage  of  destitute  and  homeless  persons 
transported  by  charitable  societies,  and  the  necessary  agents  employed 
in  such  transportation,  or  the  issuance  of  mileage,  excursion,  or  com- 
mutation passenger  tickets;  nothing  in  this  act  shall  be  construed  to 
prohibit  any  common  carrier  from  giving  reduced  rates  to  ministers 
of  religion,  or  to  municipal  governments  for  the  transportation  of  indi- 
gent persons,  or  to  inmates  of  the  National  Homes  or  State  Homes 
for  Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors'  Orphan 
Homes,  including  those  about  to  enter  and  those  returning  home  after 
discharge,  under  arrangements  with  the  boards  of  managers  of  said 
homes. 

Nothing  in  this  act  shall  be  construed  to  prevent  railroads  from 
giving  free  carriage  to  their  own  officers  and  employees,  or  to  prevent 
the  principal  officers  of  any  railroad  company  or  companies  from  ex- 
changing passes  or  tickets  with  other  railroad  companies  for  their 
officers  and  employees;  and  nothing  in  this  act  contained  shall  in  any 
way  abridge  or  alter  the  remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in  addition  to  such  remedies: 
Provided,  That  no  pending  litigation  shall  in  any  way  be  affected  by 
this  act.  . 

Provided  further.  That  nothing  in  this  act  shall  prevent  the  issuance 
of  joint  interchangeable  five-thousand  mile  tickets,  with  special  privi- 
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leges  as  to  tlie  amount  of  free  baggage  that  may  be  carried  under 
mileage  tickets  of  one  thousand  or  more  miles. 

But  before  any  common  carrier,  subject  to  the  provisions  of  this  act, 
shall  issue  any  such  joint  interchangeable  mileage  tickets  with  special 
privileges,  as  aforesaid,  it  shall  file  with  the  Interstate  Commerce  Com- 
mission copies  of  the  joint  tariffs  of  rates,  fares,  or  charges  on  which 
such  joint  interchangeable  mileage  tickets  are  to  be  based,  together 
with  specifications  of  the  amount  of  free  baggage  permitted  to  be  car- 
ried under  such  tickets,  in  the  same  manner  as  common  carriers  are 
required  to  do  with  regard  to  other  joint  rates  by  section  six  of  this 
act;  and  all  the  provisions  of  said  section  six  relating  to  joint  rates, 
fares,  and  charges  shall  be  observed  by  said  common  carriers  and  en- 
forced by  the  Interstate  Commerce  Commission  as  fully  with  regard 
to  such  joint  interchangeable  mileage  tickets,  as  with  regard  to  other 
joint  rates,  fares,  and  charges  referred  to  in  said  section  six.  It  shall 
be  unlawful  for  any  common  carrier  that  has  issued  or  authorized  to 
be  issued  any  such  joint  interchangeable  mileage  tickets  to  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or  less  com- 
pensation for  transportation  of  persons  or  baggage  under  such  joint 
interchangeable  mileage  tickets  than  that  required  by  the  rate,  fare, 
or  charge  specified  in  the  copies  of  the  joint  tariff  of  rates,  fares,  or 
charges  filed  with  the  Commission  in  force  at  the  time.  The  provisions 
of  section  ten  of  this  act  shall  apply  to  any  violation  of  the  require- 
ments of  this  proviso. 

[§  23.]    Remedy  by  Mandamus  to  Move  Traffic  or  Fnrnish  Cars.— 

That  the  circuit  and  district  courts  of  the  United  States  shall 
have  jurisdiction  upon  the  relation  of  any  person  or  persons,  firm,  or 
corporation,  alleging  such  violation  by  a  common  carrier,  of  any  of  the 
provisions  of  the  act  to  which  this  is  a  supplement  and  all  acts  amenda- 
tory thereof,  as  prevents  the  relator  from  having  interstate  traffic  moved 
by  said  common  carrier  at  the  same  rates  as  are  charged,  or  upon  terms 
or  conditions  as  favorable  as  those  given  by  said  common  carrier  for 
like  traffic  under  similar  conditions  to  any  other  shipper,  to  issue  a 
writ  or  writs  of  mandamus  against  said  common  carrier,  commanding 
such  common  carrier  to  move  and  transport  the  traffic,  or  to  furnish 
cars  or  other  facilities  for  transportation  for  the  party  applying  for 
the  writ:  Provided,  That  if  any  question  of  fact  as  to  the  proper  com- 
pensation to  the  common  carrier  for  the  service  to  be  enforced  by  the 
writ  is  raised  by  the  pleadings,  the  writ  of  peremptory  mandamus  may 
issue,  notwithstanding  such  question  of  fact  is  undetermined,  upon  such 
terms  as  to  security,  payment  of  money  into  the  court,  or  otherwise, 
as  the  court  may  think  proper,  pending  the  determination  of  the  ques- 
tion of  fact:  Provided,  That  the  remedy  hereby  given  by  writ  of 
mandamus  shall  be  cumulative,  and  shall  not  be  held  to  exclude  or 
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interfere  with  other  remedies  provided  by  this  act  or  the  act  to  *hich 
it  is  a  supplement. 

[Note. —  Section  23,  as  originally  enacted,  made  appropriation  for  the 
Commission.  This  section  is  obsolete,  and  under  its  number  we  publish  §  10 
of  the  Act  of  March  2,  1889,  c.  382,  which,  though  not  officially  so  numbered, 
has  been  regarded  as,  and  was  undoubtedly  intended  to  be,  section  23  of  this 
Act.] 

§  24.  When  Act  takes  effect.—  That  the  provisions  of  sections 
eleven  and  eighteen  of  this  act,  relating  to  the  appointment  and  organ- 
ization of  the  Commission  herein  provided  for  shall  take  effect  im- 
mediately, and  the  remaining  provisions  of  this  act  shall  take  effect 
sixty  days  after  its  passage. 

[Note. —  The  foregoing  are  the  provisions  of  section  24  as  originally 
enacted.  By  the  Act  of  June  29,  1906,  c.  3591,  §  8,  a  new  section  was  added 
to  the  Act,  to  be  numbered  24,  which  is  printed  below. —  Ed.] 

[§    24.]    Commission  Enlarged  —  Salaries  —  Term  of  Office.— That 

the  Interstate  Commerce  Commission  is  hereby  enlarged  so  as  to  con- 
sist of  seven  members  with  terms  of  seven  years,  and  each  shall  receive 
ten  thousand  dollars  compensation  annually.  The  qualifications  of  the 
Commissioners  and  the  manner  of  the  payment  of'  their  salaries  shall 
be  as  already  provided  by  law.  Such  enlargement  of  the  Commission 
shall  be  accomplished  through  appointment  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  of  two  additional  Interstate 
Commerce  Commissioners,  one  for  a  term  expiring  December  thirty- 
first,  nineteen  hundred  and  eleven,  one  for  a  term  expiring  December 
thirty-first,  nineteen  hundred  and  twelve.  The  terms  of  the  present 
Commissioners,  or  of  any  sucessor  appointed  to  fill  a  vacancy  caused 
by  the  death  or  resignation  of  any  of  the  present  Commissioners,  shall 
expire  as  heretofore  provided  by  law.  Their  successors  and  the  suc- 
cessors of  the  additional  Commissioners  herein  provided  for  shall  be 
appointed  for  the  full  term  of  seven  years,  except  that  any  person  ap- 
pointed to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term 
of  the  Commissioner  whom  he  shall  succeed.  Nor  more  than  four 
Commissioners  shall  be  appointed  from  the  same  political  party. 

§   9.   Act    of   Jnne    29,    1906  —  Application    of    Existing    Ijaws. — 

That  all  existing  laws  relating  to  the  attendance  of  witnesses  and 
the  production  of  evidence  and  the  compelling  of  testimony  under  the 
Act  to  regulate  commerce  and  all  Acts  amendatory  thereof  shall  apply 
to  any  and  all  proceedings  and  hearings  under  this  Act. 

§  10.  Act  of  Jnne  29,  1906 -Repealer.-  That  all  laws  and  parts 
of  laws  in  conflict  with  the  provisions  of  this  Act  are  hereby  repealed. 
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but  the  amendments  herein  provided  for  shall  not  afPect  causes  now 
pending  in  courts  of  the  United  States,  but  such  causes  shall  be  prose- 
cuted to  a  conclusion  in  the  manner  heretofore  provided  by  law. 

§  11.  Act  of  Jnne  29,  1906  — Act  to  Take  Effect.— That  this 
Act  shall  take  efEect,  and  be  in  force  from  and  after  its  passage. 

Besolntion  of  June  30,  1906  — Act  in  effect  sisty  days  after 
Passage.—  Section  11  of  the  Act  of  June  29,  1906,  amending  the  Com- 
merce Act,  provided  that  the  Act  should  take  effect  and  be  in  force 
from  and  after  its  passage.  This  was  superseded  by  the  following  joint 
resolution  of  June  30,  1906: 

Resolved,  etc..  That  the  Act  entitled  "An  act  to  amend  an  Act  entitled 
'An  Act  to  regulate  commerce,'  approved  February  4,  1887,  and  all  acts 
amendatory  thereof,  and  to  enlarge  the  powers  of  the  Interstate  Commerce 
Commission,"  shall  take  eflfect  and  be  in  force  sixty  days  after  its  approval 
by  the  President  of  the  United  States. 
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ABETS. 

One  who  abets  carrier  in  unjust  discrimination,  guilty  of  a  misde- 
meanor, §  10,  pp.  848-850. 

ACCESSIBLE  TO  PUBLIC. 

Schedules  filed  and  posted  by  carrier  shall  be,  §  6,  pp.  841-843. 
ACCIDENTS. 

Free  transportation  may  be  given  witnesses  attending  legal  in- 
quiries into  causes  of,  §  10,  pp.  848-850. 

General  supervision  of  commission  over,  §  12,  pp.  850-852. 

Annual  reports  of  carriers  shall  show  circumstances  and  causes 
of,  §  20,  pp.  860-863. 

ACCOTJNTS  OF  CARRIERS. 

Conmiission  may  require  use  of  uniform  system  of,  §  20,  pp.  860- 
863. 

Commission  may  prescribe  forms  of,  and  have  access  to,  §  20,  pp. 
860-863; 

Failure  to  make  full  entries  in,  a  misdemeanor,  §  20,  pp.  860-863. 

False  entry  in,  a  misdemeanor,  §  20,  pp.  860-863. 

Keeping  of  any  other  than  those  prescribed  by  commission,  a  mis- 
demeanor, §  20,  pp.  860-863. 

Mutilation  of,  a  misdemeanor,  §  20,  pp.  860-863. 

ACT. 

Application  of,  §  1,  pp.  837-840. 

Definitions  of  terms  used  in,  §  1,  pp.  837-840. 

Common  carrier  may  be  relieved  from  operation  of  long  and  short 
haul  section  of,  §  4,  pp.  840,  841. 

Wherever  word  "  carrier  "  occurs  in,  it  shall  be  held  to  mean  "  com- 
mon carrier,"  §  6,  pp.  841-843. 

Section  as  to  filing  and  posting  of  schedules  applies  to  all  traffic, 
transportation  and  facilities  defined  in  this,  §  6,  pp.  841-843. 

Carrier  violating  this,  liable  in  damages  to  persons  injured,  §  8, 
p.  847. 

Criminal  liability  of  carrier  for  violations  of,  §  10,  pp.  848-850. 

Costs  and  expenses  of  prosecuting  violations  of,  shall  be  paid  out  of 
the  appropriations  for  courts,  §  12,  pp.  850-852. 

Shall  not  effect  pending  litigations,  §  22,  pp.  863,  864. 

Remedies  provided  by  this  Act  are  in  addition  to  existing  remedies, 
§  22,  pp.  863,  864. 

"When  Act  went  into  effect,  §  24,  p.  865. 
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ACT  — Contimied: 

Application  of  existing  laws  to  proceedings  under  amendment  of 

June  29,  1906,  Act  of  June  29,  1906,  §  9,  p.  865. 
Repeal  of  laws  in  conflict  with  amendment  of  June  29,  1906,  Act 

of  June  29,  1906,  §  10,  pp.  865,  866. 
When  amendment  of  1906  shall  take  effect.  Act  of  June  29,  1906, 

§  11,  p.  866. 

ACTIONS. 

Shipper  damaged  by  violations  of  Act  must  elect  remedies,  §  9,  p. 
848. 

To  recover  damages,  court  may  compel  any  director,  etc.,  of  defend- 
ant carrier  to  testify  in,  and  claim  that  testimony  may  tend  to  in- 
criminate shall  not  excuse,  §  9,  p.  848. 

On  case,  by  shipper  injured,  against  carrier  giving  and  shipper  in- 
ducing unjust  discrimination,  §  10,  pp.  848-850. 

By  commission  to  prosecute  violations  of  this  Act,  §  12,  pp.  850- 
852. 

To  enforce  this  Act,  expenses  of,  shall  be  paid  out  of  appropriations 
for  courts,  §  12,  pp.  850-852. 

To  recover  forfeitures  for  failure  to  obey  orders  of  commission, 
§  16,  pp.  855-858. 

To  enforce  order  for  payment  of  damages,  §  16,  pp.  855-858. 

To  enforce  award  of  damages;  where  brought  and  proper  parties, 
§  16,  pp.  855-858. 

To  enforce  order  for  payment  of  damages  must  be  filed  within  one 
year,  §  16,  pp.  855-858. 

For  recovery  of  damages,  two  years'  limitation  on,  §  16,  pp.  855-858. 

Venue  of,  to  suspend  or  set  aside  orders  of  ccmmission,  §  16,  pp. 
855-858. 

By  attorney-general  to  collect  forfeitures  for  taking  rebates,  six 
years'  statute  of  limitations  on,  Elkins  Act,  §  1,  pp.  843-845. 

For  damages  not  precluded  by  proceedings  instituted  by  commission 
to  compel  observance  of  tariffs  or  require  discontinuance  of  dis- 
criminations, Elkins  Act,  §  3,  pp.  846,  847. 

Effect  of  Elkins  Act  on  pending,  Elkins  Act,  §  4,  p.  847. 

ACTS. 

Of  officers,  agents,  etc.,  when  deemed  the  acts  of  carriers  or  ship- 
pers, Elkins  Act,  §  1,  pp.  843-845. 

ADDITIONAI  PARTIES. 

See,  "  Paeties." 

ADVANTAGE. 

Undue,  shall  not  be  given  to  any  shipper,  locality  or  kind  of  traffic, 

§  3,  p.  840. 
Through  giving  of  rebates,  etc.,  prohibited,  Elkins  Act,  §  1,  pp. 

843-845. 
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AFFIRMATIONS. 

Any  commissioner  may  administer,  §  17,  p.  859. 

AGENTS. 

See  also,  "  Baggage  Agents." 

1.  Of  carrier. 

2.  Of  charitable  societies  and  hospitals. 

3.  Of  shipper. 

1.  Of  carrier. 

Free  transportation  may  be  given  to,  and  their  families,  §  1,' 
pp.  83Y-840. 

Liability  of  corporation  for  acts  of,  §  6,  pp.  841-843. 

Court  may  compel  to  testify,  §  9,  p.  848. 

Inducing,  to  discriminate  unjustly,  §  10,  pp.  848-850. 

Shall  comply  with  orders  of  commission,  §  16,  pp.  855-858. 

Liable  for  failure  to  obey  orders  of  commission,  §  16,  pp.  855— 
858. 

When  act  of  shall  be  deemed  act  of  carrier  or  shipper,  El- 
kins  Act,  §  1,  pp.  843-845. 

2.  Of  charitable  societies  and  hospitals. 

May  be  given  free  transportation  when  accompanying  indi- 
gent or  homeless  persons,  §  1,  pp.  837-840. 

3.  Of  shipper. 

When  act  of,  shall  be  deemed  act  of  shipper,  Elkins  Act,  §  1, 
pp.  843-845. 

AGGREGATE  PROCEEDS. 

See,  "Proceeds." 

AGREEMENT. 

Term  "  railroad "  includes  roads  operated  under  an,  §  1,  pp.  837— 

840. 
Unlawful  for  common  carrier  to  enter  into,  for  pooling  of  freights 

or  earnings,  §  5,  p.  841. 
For  pooling  of  freights,  etc.;  each  day  of  continuance  is  separate 

offense,   §  5,  p.  841. 
Relating  to  traffic;  every  common  carrier  shall  file  copies  of  any 

made  by  it,  §  6,  pp.  841-843. 
To  prevent  continuous  carriage,  unlawful,  §  7,  p.  847. 
Copies  of,   filed  with  commission  shall  be  prima  facie  evidence, 

§  16,  pp.  855-858. 

AGRICULTURAL  SOCIETIES. 

May  complain  to  commission  of  violations  of  Act  by  carrier,  §  13, 
pp.  852,  853. 

AIDING. 

Carrier  in  discriminating  unjustly,  a  misdemeanor,  §  10,  pp.  848- 
850. 
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ANNUAL  REPORTS. 

See,  "Eeports." 

APPEAL. 

From  order  granting  injunction  shall  be  taken  within  thirty  days 
§  16,  pp.  855-858. 

From  Circuit  Court,  on  petition  to  enforce  order,  §  16,  pp.  855-858. 

To  Supreme  Court,  shall  not  vacate  or  modify  order  appealed  from, 
§  16,  pp.  855-858. 

To  Supreme  Court  on  petition  to  enforce  orders,  shall  have  priority 
over  all  except  criminal  causes,  §  16,  pp.  855-858. 

From  orders  of  court  directing  observance  of  tariffs  or  discontinu- 
ance of  discrimination  Elkins  Act,  §  3,  pp.  846,  847. 

APPLICATION. 

Of  this  Act,  §  1,  pp.  837-840. 

To  carrier  for  switch  connections,  §  1,  pp.  837-840. 

To  commission  by  common  carrier,  to  be  relieved  from  operation  of 

long  and  short  haul  section  of  this  Act,  §  4,  pp.  840,  841. 
To  court  to  enforce  orders  of  commission,  §  16,  pp.  855-858. 
For  re-hearing,  when  commission  may  grant,  §  16a,  pp.  858,  859. 

APPROPRIATION. 

Expenses  of  special  counsel  shall  be  paid  out  of  commission's  own, 
§  16,  pp.  855-858. 

ARRANGEMENTS. 

Relating  to  trafSc,  every  common  carrier  shall  file  copies  of  its, 
§  6,  pp.  841-843. 

ARTIFICIAL  GAS. 

See,  "  Gas." 

ASSOCIATION. 

See  also,  "  Corporations  ;"  "  Persons." 

May  complain  to  commission  of  violations  by  carrier,  §  13,  pp.  852, 
853. 

ATTENDANCE. 

Compulsory,  of  witnesses,  §  12,  pp.  850-852. 

ATTORNEY. 

Free  transportation  may  be  given  to  attorney  in  employ  of  car- 
riers, and  his  family,  §  1,  pp.  837-840. 

Person  injured  by  violation  of  this  Act  may  recover  reasonable  fee 
for  an,  from  carrier,  §  8,  p.  847. 

Any  party  may  appear  before  commission  by,  §  17,  p.  859. 

ATTORNEY-GENERAL. 

Prosecutions  by  commission  shall  be  under  direction  of,  §  12,  pp. 

850-852. 


Index.  871 

ATTORNEY-GENERAL  —  Continued: 

Suits  to  recover  forfeitures  shall  be  under  direction  of,  §  16,  pp. 
855-858. 

Commission  may  employ  special  counsel  with  consent  of,  §  16,  pp. 
855-858. 

Application  by,  at  request  of  commission,  for  writ  of  mandamus, 
§  20,  pp.  860-863. 

Authorized  to  start  civil  action  to  collect  forfeiture  for  receiving 
rebates,  Elkins  Act,  §  1,  pp.  843-845. 

May  direct  district  attorneys  to  prosecute  proceedings  against  car- 
riers, Elkins  Act,  §  3,  pp.  846,  847. 
ATTORNEYS'  FEES. 

In  suits  to  enforce  orders  for  payment  of  damages,  §  16,  pp.  855- 
858. 

AWARD  OF  DAMAGES. 

See,  "Damages;"  "Ohder." 

BAGGAGE. 

Special  privileges  as  to  free,  under  mileage  tickets,  §  22,  pp.  863, 
864. 

BAGGAGE  AGENTS. 

May  receive  free  transportation,  §  1,  pp.  837-840. 
BALANCE  SHEET. 

Annual  report  of  carrier  shall  contain  a,  §  20,  pp.  860-863. 
BILLING. 

Criminal  liability  of  shipper  for  false,  §  10,  pp.  848-850. 

Criminal  liability  of  carrier  for  false,  §  10,  pp.  848-850. 

BILL  OF  LADING. 

Carrier  shall  issue,  §  20,  pp.  860-863. 

Initial  carrier  liable  to  holder  of,  for  damages  to  property,  in  transit, 

§  20,  pp.  860-863. 
Initial  carrier  may  recover  from,  carrier  on  whose  lines  property  was 

injured,  §  20,  pp.  860-863. 
Existing  remedies  at  law  preserved,  §  20,  pp.  860-863. 

BOARDS  OF  MANAGERS. 

Of  Soldiers'  and  Sailors'  Homes  may  be  given  free  transportation, 
§  1,  pp.  837-840. 
BODY  POLITIC. 

Any,  may  complain  to  commission  of  violations  by  carrier,  §  13,  pp. 
852,  853. 

BOOKS  AND  PAPERS. 

Court  may  compel  production  of,  §  9,  p.  848;  Elkins  Act,  §  3,  pp. 

846,  847. 
Power  of  commission  to  require  production  of,  §  12,  pp.  850-852. 
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BREAK  OF  BULK. 

Shall  not  prevent  continuous  carriage,  §  7,  p.  847. 

BRIDGES. 

When  included  in  term  "  railroad,"  §  1,  pp.  837-840. 

BULK. 

Breaking  of,  shall  not  prevent  continuous  carriage,  §  7,  p.  847. 

BUSINESS. 

Commissioners  shall  not  engage  in  any  other,  §  11,  p.  850. 

CAIAMITY. 

Carriers  may  give  free  transportation  for  relief  in  case  of  happen- 
ing of,  §  1,  pp.  837-840. 

CAPITAL  STOCK. 

Annual  report  of  carrier  shall  show  amount  of  its,  §  20,  pp.  860-863. 

CABE-TAKERS. 

When  free  transportation  may  be  given  to,  §  1,  pp.  837-840. 

CARRIAGE. 

Shall  be  continuous  where  practicable,  §  7,  p.  847. 

CARRIER. 

See  also,  "  Common  Cakriees." 

Wherever  word  occurs  in  this  Act  it  shall  be  held  to  mean  "  com- 
mon carrier,"  §  6,  pp.  841-843. 

CARRYING. 

See,  "  Common  Carriers  ;''  "  Transportation." 

CARS. 

Included  in  term  "  transportation,"  §  1,  pp.  837-840. 

Duty  of  carrier  to  furnish,  §  1,  pp.  837-840. 

Mandamus  will  lie  to  compel  carrier  to  furnish,  §  22,  pp.  863,  864. 

CASE. 

Action  on,  by  injured  shipper,  against  carrier  giving  or  shipper  in- 
ducing unjust  discriminations,  §  10,  pp.  848-850. 

CAUSE  OE  ACTION. 

For  payment  of  damages;  two  years'  limitation  on,  §  16,  pp.  855- 
858. 

CHAIRMAN  or  COMMISSION. 

Shall  sign  vouchers  for  its  expenses,  §  18,  p.  859. 

CHANGES. 

In  rates,  etc.,  must  be  on  thirty  days'  notice  to  commission  and 
public,  §  6,  pp.  841-843. 

In  rates  may  be  made  on  less  than  specified  notice,  when  so  au- 
thorized by  commission,  §  6,  pp.  841-843. 
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CHARGES. 

See  also,  "Compensation;"  "Earnings;"  "Fares;"  "Freights;" 
"  Proceeds  ;"  "  Eates." 

For  transportation  shall  be  just  and  reasonable,  §  1,  pp.  837-840. 

Carriers  stall  not  discriminate  between  connecting  lines  as  to,  §  3, 
p.  840. 

For  long  and  short  hauls,  §  4,  pp.  840,  841. 

Common  carrier  shall  file,  print  and  keep  open  to  public  inspection, 
schedules  showing  all,  §  6,  pp.  841-843. 

Schedules  filed   and  posted  by  carrier   shall  separately  state   all, 
§  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  all  icing 
charges,  §  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  all  termi- 
nal charges,  §  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  all,  which 
the  commission  may  require,  §  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  any  rules 
or  regulations  which  affect  the  aggregate,  §  6,  pp.  841-843. 

No  change  in,  except  on  thirty  days'  notice  to  the  commission  and 
the  public,  §  6,  pp.  841-843. 

Carrier  shall  demand  or  receive  only  those  specified  in  schedules, 
§  6,  pp.  841-843. 

Carrier  shall  not  remit  or  refund  any  portion  of,  specified  in  sched- 
ules, §  6,  pp.  841-843. 

Power   of  commission  to  prescribe  just  and  reasonable,   §  15,  pp. 
853-855. 

Supplemental   order  of  commission  as  to  division   of  joint,   §  15, 
pp.  853-855. . 

Receiving  of  rebate  or  offset  against  the  scheduled,  Elkins  Act,  §  1, 
pp.  843-845. 

Wilful  failure  to  file,  publish  and  strictly  observe  schedules  of,  a 
misdemeanor,  Elkins  Act,  §  1,  pp.  843-845. 

Proceedings  in  court,  instituted  by  commission  to  compel  discon- 
tinuance of  unlawful  acts  as  to,  Elkins  Act,  §  3,  pp.  846,  847. 

Orders  of  court  directing  discontinuance  of  discriminations  or  en- 
forcing observance  of  tariffs,  Elkins  Act,  §  3,  pp.  846,  847. 
CHAEITABLE  INSTITUTIONS. 

Free  transportation  may  be  given  to  inmates  of,  §  1,  pp.  837-840. 

CHARITABLE  PURPOSES. 

This  Act  shall  not  prevent  transportation  at  a  reduced  rate  for, 
§  22,  pp.  863,  864. 

CHARITABLE  SOCIETIES. 

Agents  of,  when  accompanying  indigent  or  homeless  persons,  may 
be  given  free  transportation,  §  1,  pp.  837-840. 
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CHARITABLE  SOCIETIES  — Continued: 

Free  transportation  of  homeless  and  destitute  persons  for,  §  22,  pp. 
863,  864. 

CHAEITIES. 

Persons  engaged  in,  may  be  given  free  transportation,  §  1,  pp.  837- 
840. 

CIRCiriT  COURT. 

See  also,  "  Courts." 

Power  of,  to  punish  for  contempt,  persons  refusing  to  testify  before 
commission,  §  12,  pp.  850-852. 

Jurisdiction  in  proceedings  instituted  by  commission  to  compel  dis- 
continuance of  unlawful  proceedings  as  to  rates,  Elkins  Act,  §  3, 
pp.  846,  847. 

CITY. 

See,  "  Body  Politic." 

CLAIMS  FOR  DAMAGES. 

When  must  be  filed,  §  16,  pp.  855-858. 
CLASSIFICATION  OF  FREIGHT. 

Schedules  filed  by  carrier  shall  contain,  in  force,  §  6,  pp.  841-843. 
Criminal  liability  of  shipper  for  false,  §  10,  pp.  848-850. 
Criminal  liability  of  carrier  for  false,  §  10,  pp.  848-850. 
CLERGYMEN. 

See,  "Ministers  of  Eelioion." 

COMBINATION. 

Unlawful  for  common  carrier  to  enter  into,  for  pooling  of  freights 
or  earnings,  §  5,  p.  841. 

For  pooling  of  freights,  etc.,  each  day  of  continuance  is  separate  of- 
fense, §  5,  p.  841. 

To  prevent  continuous  carriage,  unlawful,  §  7,  p.  847. 
COMMISSION. 

1.  General  provisions. 

2.  Membership. 

3.  Organization  and  procedure. 

4.  Annual  reports  of  commission. 

5.  Salary  and  expenses. 

6.  Filing  of  schedules  with. 

7.  Supervision  of  accounts  and  reports  of  carriers. 

8.  Powers  as  to  rates,  service,  etc. 

9.  Complaints  and  investigations. 

10.  Orders  and  awards,  and  service,  enforcement  and  suspension 

thereof. 

11.  Rehearing  on  orders. 

12.  Court  proceedings  to  enforce  act. 
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1.  General  provisions. 

Created  and  established,  §  11,  p.  850. 

Shall  be  known  as  the  Interstate  Commerce  Commission, 
§  11,  p.  850. 

Is  authorized  and  required  to  enforce  provisions  of  this  Act, 
§  12,  pp.  850-852. 

May  employ  special  agents  and  examiners  who  may  admin- 
ister oaths,  examine  witnesses  and  receive  evidence,  §  20, 
pp.    860-863. 

Application  of  existing  laws  to  proceedings  under  amendment 
of  1906,  Act  of  June  29,  1906,  §  9,  p.  865. 

2.  Membership. 

Shall  be  appointed  by  the  President,  by  and  with  the  consent 
of  the  Senate,  §  11,  p.  850. 

No  person  employed  by,  owning  stock  of,  or  financially  in- 
terested in,  a  common  carrier  may  be  a  member,  §  11,  p. 
850. 

Commissioners  shall  not  engage  in  any  other  business  or  oc- 
cupation, §  11,  p.  850. 

Any  commissioner  may  be  removed  by  the  President  for  in- 
efficiency, neglect  of  duty,  or  malfeasance  in  office,  §  11, 
p.  850. 

Pilling  of  vacancies  in,  §  11,  p.  855 ;  §  24,  p.  865. 

Vacancy  in,  shall  not  impair  power  of  other  commissioners 
to  act,  §  11,  p.  850. 

Enlarged  from  five  to  seven  members,  §  24,  p.  865. 

Terms  of  office  shall  be  seven  years,  §  24,  p.  865. 

No  more  than  four  shall  be  appointed  from  any  political 
party,  §  24,  p.  865. 

3.  Organization  and  procedure. 

Shall  have  a  seal,  which  shall  be  judicially  noticed,  §  17,  p. 

859. 
Proceedings  shall  be  public  on  request  of  either  party,  §  17, 

p.    859. 
Majority  shall  constitute  a  quorum,  §  17,  p.  859. 
No  commissioner  shall  participate  in  a  hearing  in  which  he 

has  pecuniary  interest,  §  17,  p.  859. 
Every  vote  and  official  act  shall  be  entered  of  record,  §  17, 

p.  859. 
Porm  of  notices  and  service  thereof  shall  conform  as  nearly 

as  may  be  to  those  in  use  in  courts  of  U.  S.,  §  17,  p.  859. 
Any  party  may  appear  in  person  or  by  attorney,  §  17,  p.  859. 
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Organization  and  procedtue  —  Continued : 

May  conduct  its  proceedings  in  such  manner  as  will  best  con- 
duce to  the  proper  dispatch  of  business  and  the  ends  of 

justice,  §  17,  p.  859. 
Commission  may  make  or  amend  general  rules  or  orders  for 

the  regulation  of  proceedings  before  it,  §  17,  p.  859. 
May  hire  suitable  offices  and  procure  necessary  supplies,  §  18, 

p.  859. 
Shall  appoint  a  secretary  who  shall  receive  $3,500  per  year, 

§  18  p.  859. 
May  hire  and  fix  compensation  of  other  employees,  §  18,  p. 

859. 
Any  member  may  administer  oaths  and  sign  subpoenas,  §  18, 

p.  859. 
Principal  office  shall  be  in  Washington,  §  19,  p.  860. 
General  sessions  shall  be  held  in  Washington,  §  19,  p.  860. 
Special  sessions  may  be  held  in  any  part  of  United  States, 

§  19,  p.  860. 
May  prosecute  inquiries,  by  one  or  more  of  its  members,  §  19, 

p.  860. 

4.  Annual  reports  of  commission. 

Shall  make  annual  report  to  Congress,  §  21,  p.  863. 
May  print  for  early  distribution  its  annual  reports,  §  14,  p. 
853. 

5.  Salary  and  expenses. 

Expenses  of  prosecutions  by,  shall  be  paid  out  of  appropria- 
tions for  courts,  §  12,  pp.  850-852. 

All  expenses,  including  transportation  of  members  and  em- 
ployees, shall  be  paid  on  presentation  of  itemized  vouchers 
approved  by  chairman,  §  18,  p.  859. 

Compensation  of  each  commissioner  shall  be  $10,000  annu- 
ally, §  24,  p.  865. 

6.  Filing  of  schedules  with. 

Common  carrier  shall  file  schedules  showing  all  its  rates, 
fares,  etc.,  §  6,  pp.  841-843. 

Form  and  contents,  §  6,  pp.  841-843. 

Commission  may  prescribe  and  change  form,  etc.,  §  6,  pp. 
841-843. 

Schedules  shall  separately  state  all  charges  which  the  com- 
mission may  require,  §  6,  pp.  841-843. 

No  change  shall  be  made  in  the  rates,  etc.  except  on  thirty 
days'  notice  to  public  and  commission,  §  6,  pp.  841-843. 

Commission  may  allow  changes  in  rates,  etc.  upon  less  notice, 
in  special  cases,  §  6,  pp.  841-843. 
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Filing  of  schedules  with  —  Continued: 

Every  common  carrier  shall  £Qe  copies  of  all  agreements,  etc. 

relating  to  traffic,  §  6,  pp.  841-843. 
Each  party  to  joint  tariff  shall  file  evidence  of  concurrence 

therein,  §  6,  pp.  841-843. 
Where  no  through  route  and  joint  rate  have  been  established, 

§  6,  pp.  841-843. 
Schedules,  contracts,  annual  reports,  etc.,  filed  with,  shall  be 

public  records  and  prima  facie  evidence,  §  16,  pp.  841-843. 
Eiling   of   joint   schedules    on   which   joint   interchangeable 

mileage  tickets  are  based,  §  22,  pp.  863,  864. 
Rate  filed  by  carrier  shall  be  conclusively  deemed  to  be  legal 

rate,  Elkins  Act,  §  1,  pp.  843-845. 

7.  Supervision  of  accounts  and  reports  of  carriers. 

May  prescribe  uniform  system  of  accounts,  §  20,  pp.  860-863. 
May  require  carriers  to   give  specific  answers  to   questions, 

§  20,  pp.  860-863. 
May  prescribe  forms  of  accounts,  records,  etc.,  of  carriers, 

§  20,  pp.  860-863. 
Shall  have  access  to  records,  accounts,  etc.,  of  carriers,  §  20, 

pp.  860-863. 
May  employ  special  agents  to  examine  accounts,  etc.,  of  car- 
riers, §  20,  pp.  860-863. 
Forfeiture  for  refusal  to  keep  accounts  in  prescribed  form, 

§  20,  pp.  860-863. 
Ealse  entry   in   books  of   carrier   a  misdemeanor,   §   20,   pp. 

860-863. 
Failure  to  make  full  and  correct  entries  a  misdemeanor,  §  20, 

pp.  860-863. 
Destroying  or  mutilating  books  or  accounts  of  carrier  a  mis- 
demeanor, §  20,  pp.  860-863. 
Examiner  wrongfully  divulging  information,  punishment  of, 

§  20,  pp.  860-863. 
May  require  annual  reports  from  carriers  and  prescribe  form 

and  contents  of,  §  20,  pp.  860-863. 
"What  annual  report  shall  include,  §  20,  pp.  860-863. 
Annual  report  to,  shall  be  made  under  oath,  §  20j  pp.  860- 

863. 
Forfeiture  for  failures  to  file  annual  report  with,  §  20,  pp. 

860-863. 
Oath  on  annual  report,  before  whom  may  be  taken,  §  20, 

pp.  860-863. 
May  extend  time  for  filing  of  report,  §  20,  pp.  860-863. 
May  require  monthly  reports  as  to  earnings,  etc.,  §  20,  pp. 

860-863. 
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8.  Powers  as  to  rates,  service,  etc. 

Power  to  fix  maximum  rates,  §  15,  pp.  853-855. 

Power  to  make  fair  and  reasonable  regulations,  §  15,  pp.  853- 
855. 

May  fix  charges  for  services  or  instrumentalities  furnished 
by  shipper  to  carrier,  §  15,  pp.  853-855. 

May  establish  through  routes  and  joint  rates,  §  15,  pp.  853- 
855. 

Establishment  of  through  route  where  one  of  connecting  car- 
riers is  a  water  line,  §  15,  pp.  853-855. 

Enumeration  of  powers  in  section  15  shall  not  exclude  any 
power  which  commission  would  otherwise  have  had,  §,  15, 
pp.  853-855. 

Power  as  to  division  of  through  rates,  §  18,  pp.  853-855. 

9.  Complaints  and  investigations. 

Complaint  by  shipper  upon  failure  of  carrier  to  install 
switches,  §  1,  pp.  837-840. 

Investigation  upon  failure  of  carrier  to  install  switches,  §  1, 
pp.  837-840. 

Common  carrier  may  apply  for  relief  from  long  and  short 
haul  section  of  this  Act,  §  4,  pp.  840,  841. 

Shipper  damaged  must  elect  between  complaint  to  commis- 
sion and  suit  in  federal  court,  §  9,  p.  848. 

Commission  may  inquire  into  management  of  business  of  all 
common  carriers,  §  12,  pp.  850-852. 

Commission  may  obtain  from  carriers  full  and  complete  in- 
formation, §  12,  pp.  850-852. 

Commission  may  require  attendance  and  testimony  of  wit- 
nesses and  production  of  books,  papers,  etc.,  §  12,  pp.  850- 
852. 

Plea  of  incrimination  shall  not  excuse  witness  from  testify- 
ing, §  12,  pp.  850-852. 

Commission  may  invoke  aid  of  courts  if  its  subpoena  is  dis- 
obeyed, §  12,  pp.  850-852. 

Disobedience  to  subpoena  of  commission  may  be  punished  as 
a  contempt  of  court,  §  12,  pp.  850-852. 

Commission  may  order  testimony  taken  by  deposition,  §  12, 
pp.  850-852. 

Testimony  by  deposition,  how  taken,  §  12,  pp.  850-852. 

Taking  by  deposition  the  testimony  of  a  witness  in  a  foreign 
country,  §  12,  pp.  850-852. 

All  depositions  must  be  promptly  filed,  §  12,  pp.  850-852. 

Fees  of  witnesses  testifying  by  deposition,  §  12,  pp.  850-852. 
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9.  Complaints  and  investigations  —  Continued: 

Any  person,  corporation,  society,  etc.,  may  complain  to,  of 

violations  by  carrier,  §  13,  pp.  852,  853.  ' 

Complaint  to  commission  as  to  rates  and  service  shall  be  by 

a  petition,  which  shall  briefly  state  the  facts,   §  13,  pp. 

852,  853. 
Commission  may  investigate  violations  of  Act  complained 

of  in  petition  or  complaint,  §  13,  pp.  852,  853. 
May  investigate  on  its  own  motion,  §  13,  pp.  852,  853. 
Means  and  manner  of  making  investigations,  §  13,  pp.  852, 

853. 
No  complaint  shall  be  dismissed  because  of  absence  of  direct 

damage  to  complainant,  §  13,  pp.  852,  853. 
Commission  shall  forward  charges  to  carrier,  who  shall  sat- 
isfy complaint,  or  answer  before  commission,  §  13,  pp.  852, 

853. 
Commission  shall  make  written  reports  of  its  investigations, 

§  14,  p.  854.  . 
Copy  of  report  of  investigation  shall  be  furnished  to  carrier, 

§  14,  p.  854. 
All  reports  of  investigations  shall  be  entered  of  record  and 

copies  furnished  the  parties,  §  14,  p.  854. 
Report  of  an  investigation  shall  include  its  decision,  order, 

etc.,  and  findings  of  fact  on  which  any  award  of  damages 

is  made,  §  14,  p.  854. 
Commission  may  provide  for  publication  of  its  reports  of 

investigations,  §  14,  p.  854. 
Authorized  publication  of  its  reports  of  investigations  shall 

be  competent  evidence  in  courts,  §  14,  p.  854. 
Complaints  for  recovery  of  damages  must  be  filed  with,  within 

two  years,  §  16,  pp.  855-858. 
Exception  as  to  claims  accruing  prior  to  passage  of  this  Act, 

§  16,  pp.  855-858. 
Witnesses  shall  be  paid  same  fees  and  mileage  as  in  courts  of 

TJ.  S.,  §  18,  p.  859. 
All   interested   persons  may  be  made  parties,   Elkins   Act, 

§  2,  p.  845. 

10.  Orders  and  awards,  and  service,  enforcement  and  suspension 

thereof. 
Order  of,  as  to  rates  or  practices,  §  15,  pp.  853-855. 
When  orders  shall  take  effect  and  how  long  continue  in  force, 

§  15,  pp.  853-855. 
Supplemental  order  dividing  joint  rates  among  carriers,  §  15, 

pp.  853-855. 
Carrier  shall  comply  with  orders,  §  16,  pp.  855-858. 
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Orders  and  awards,  etc. —  Continued: 

Carrier  or  its  representatives  shall  forfeit  $5,000  for  each 
failure  to  obey  orders,  §  16,  pp.  855-858. 

Each  distinct,  and  each  day  of,  violation  shall  be  separate 
offense,  §  16,  pp,  855-858. 

Forfeitures  recoverable  in  a  civil  suit,  §  16,  pp.  855-85?. 

Duty  of  United  State  district  attorneys  to  sue  to  recover  for- 
feitures, §  16,  pp.  855-858. 

Forfeitures  payable  into  treasury  of  U.  S.,  §  16,  pp.  855-858. 

May  ask  court  to  enforce  its  orders  by  injunction  or  man- 
damus, §  16,  pp.  855-858. 

May  employ  special  counsel,  paying  expenses  out  of  its  own 
appropriation,  §  16,  pp.  855-858. 

May  modify  or  suspend  its  orders,  §  16,  pp.  855-858. 

Orders  shall  be  served  by  mail,  §  16,  pp.  855-858. 

Registry  mail  receipt  shall  be  prima  facie  evidence  of  re- 
ceipt of  order  by  carrier,  §  16,  pp.  855-858. 

In  suit  to  enforce  order  for  a  payment  of  damages,  findings 
and  order  of,  shall  be  prima  facie  evidence  of  facts,  §  16, 
pp.  855-858. 

Suit  to  enforce  award  of  damages,  where  brought  and  proper 
parties,  §  16,  pp.  855-858. 

Petition  to  enforce  order  for  payment  of  damages  must  be 
filed  within  one  year,  §  16,  pp.  855-858. 

Appeal  to  Supreme  Court  on  petition  to  enforce  order,  §  16, 
pp.  855-858. 

Appeal  from  injunction  lies  only  to  Supreme  Court,  and 
must  be  taken  within  thirty  days,  §  16,  pp.  855-858. 

Venue  of  suits  to  suspend  or  enjoin  orders  of,  §  16,  pp.  855- 
858. 

Expediting  act  applicable  to  suits  to  suspend  or  set  aside 
orders  of,  §  16,  pp.  855-858. 

Orders  and  decrees  may  be  made  against  additional  parties 
to  proceedings,  Elkins  Act,  §  2,  p.  845. 
11.  Rehearing  on  orders. 

Commission  may  reverse  or  modify  its  original  order  at  a, 
§  16a,  pp.  858,  859. 

May  be  granted  on  application  of  any  party,  §  16a,  pp.  858, 
859. 

Application  for,  shall  not  excuse  carrier  from  complying  with 
order,  §  16a,  pp.  858,  859. 

Application  for,  shall  be  governed  by  such  rules  as  commis- 
sion may  establish,  §  16a,  pp.  858,  859. 

Effect  of  order  made  at,  §  16a,  pp.  858,  859. 
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12.  Court  proceedings  to  enforce  act. 

Any  United  States  district  attorney  shall  prosecute  all  neces- 
sary proceedings  for,  at  its  request,  §  12,  pp.  850-852. 

Commission  may  employ  special  counsel,  §  16,  pp.  855-858. 

May  request  attorney-general  to  apply  for  mandamus  to  en- 
force any  provision  of  this  Act,  §  20,  pp.  860-863. 

Orders  and  decrees  may  be  made  against  additional  parties, 
Elkins  Act,  §  2,  p.  845. 

Power  to  institute  court  proceedings  to  compel  discontinu- 
ance of  unlawful  acts  as  to  rates,  Elkins  Act,  §  3,  pp.  846, 
847. 

Eequest  by,  that  district  attorneys  prosecute  proceedings 
against  carriers,  Elkins  Act,  §  3,  pp.  846,  847. 

COMMISSIONEKS,  INTERSTATE  COMMEEGE. 

See,  "  Commission." 

COMMON  CAERIERS. 

Eeports  of,  see,  "Eeports." 

Books  and  accounts,  see  post,  subheading  5.  "Regulation  by  com- 
mission." 

1.  General  provisions. 

2.  Powers,  duties  and  liabilities. 

3.  Tariff  schedules. 

4.  Under  Elkins  Act. 

5.  Regulation  by  commission. 

1.  General  provisions. 

,.,     Scope  of  term,  §  1,  pp.  837-840. 

Wherever  word  "  carrier "  occurs  in  this  Act  it  shall  mean 
common  carrier,    §  6,  pp.  841-843. 

2.  Powers,  duties  and  liabilities. 

As  to  tariff  schedules,  see  post,  subheading  3.  "  Tariff 
schedules." 

Liability  of  carriers  under  the  Elkins  Act,  for  wrongful  acts, 
see  post,  subheading  4.  "  Under  Elkins  Act." 

Duty  to  furnish  transportation,  §  1,  pp.  837-840. 

Duty  to  make  reasonable  and  just  rates  and  charges,  §  1,  pp. 
837-840. 

Duty  to  establish  through  routes  and  reasonable  rates  there- 
for, §  1,  pp.  837-840. 

Shall  not  discriminate  as  to  rates  and  charges,  §  2,  p.  840. 

Rebates  unlawful,  §  2,  p.  840;  Elkins  Act,  §  1,  pp.  843-845. 

Shall  not  give  undue  preference  to  any  shipper,  locality  or 
kind  of  traffic,  §  3,  p.  840. 
56 
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2.  Powers,  duties  and  liabilities  —  Continued : 

Shall  charge  only  such  rates,  and  grant  only  such  privileges 
as  are  published  in  tariff  schedules,  §  6,  pp.  841-843. 

Departure  from  published  rate  unlawful,  Elkins  Act,  §  1, 
pp.  843-845. 

Shall  afford  facilities  for  interchange  of  traffic  with  connect- 
ing lines,  §  3,  p.  840. 

Shall  not  discriminate  between  connecting  lines  as  to  ratfes 
and  charges,  §  3,  p.  840. 

Not  required  to  give  use  of  tracks  or  terminal  facilities  to 
connecting  carrier,  §  3,  p.  840. 

Compensation  for  long  and  short  hauls,  §  4,  pp.  840,  841. 

May  apply  to  commission  for  relief  from  long  and  short  haul 
section  of  this  Act,  §  4,  pp.  840,  841. 

Unlawful  to  enter  pooling  agreement  or  combination,  §  5, 
p.  841. 

Each  day  of  agreement  for  pooling  of  freights,  etc.,  is  sep- 
arate offense,  §  5,  p.  841. 

Shall  give  precedence  to,  and  erpedite,  military  traffic,  at  de- 
mand of  president  of  United  States,  §  6,  pp.  841-843. 

Shall  not  prevent  continuous  carriage,  §  7,  p.  847. 

Carrier  violating  Act  is  liable  in  damages  to  persons  injured, 
§  8,  p.  847. 

Shipper  injured  by  violations  by  carrier  must  elect  between 
complaint  to  commission  and  suit  in  federal  court,  §  9, 
p.  848. 

Court  may  compel  officer,  agent,  etc.,  of,  to  testify,  §  9,  p.  848. 

Criminal  liability  for  acts  declared  unlawful,  §  10,  pp.  848- 
850. 

Fine  may  be  imposed  for  violating  Act,  §  10,  pp.  848-850. 

Criminal  liability  for  false  billing,  classification,  etc.,  §  10, 
pp.  848-850. 

Inducing  or  abetting  carrier  in  unjustly  discriminating,  §  10, 
pp.  848-850. 

Joint  and  several  liability  with  shipper  inducing  unjust  dis- 
crimination, §  10,  pp.  848-850. 

Failure  to  make  entries,  making  false  entries  in  books,  and 
mutilation  of  records  are  misdemeanors,  §  20,  pp.  860,  863. 

Shall  issue  bill  of  lading,  §  20,  pp.  860-863. 

Initial  carrier  liable  for  damages  to  property  in  transit,  §  20, 
pp.  860-863. 

Initial,  may  recover  from  carrier  on  whose  line  property  was 
damaged,  §  20,  pp.  860-863. 
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2.  Powers,  duties  and  liabilities  —  Continued : 

May  not  contract  for  exemption  from  liability  for  loss  of,  or 
injury  to,  property  carried,  §  20,  pp.  860-863. 

May  issue  mileage,  excursion  and  commutation  tickets,  §  22, 
pp.  863,  864. 

May  issue  joint  interchangeable  5000-mile  tickets,  with  spe- 
cial free  baggage  privileges,  §  22,  pp.  863,  864. 

Shall  file  tariffs  as  basis  for  joint  interchangeable  mileage, 
§  22,  pp.  863,  864. 

May  carry  certain  classes  of  property  free  or  at  reduced 
rates,  §  22,  pp.  863   864. 

May  give  free  transportation  only  to  enumerated  persons,  §  1, 
pp.  847-840;  §  22,  pp.  863,  864. 

May  carry  its  employees  free,  §  1,  pp.  837-840;  §  22,  pp. 
863,  864. 

Who  are  "  employees  "  of,  within  meaning  of  provision  as  to 
giving  of  free  transportation,  §  1,  pp.  837-840. 

Who  included  in  term  "  families  "  as  used  in  provision  as  to 
giving  of  free  transportation,  §  1,  pp.  837-840. 

Violation  of  provisions  of  Act  as  to  giving  of  free  transporta- 
tion, a  misdemeanor,  §  1,  pp.  837-840. 

May  exchange  passes,  §  22,  pp.  863,  864. 

May  give  reduced  rates  to  enumerated  classes  of  persons, 
§  22,  pp.  863,  864. 

Mandamus  lies  to  compel,  to  furnish  cars  and  move  traffic, 
§  23,  pp.  864,  865. 

3.  Tariff  schedules. 

See  also,  "  Schedules." 

Carriers  shall  file  with  commission,  print  and  keep  open  to 

public  inspection,  schedules  showing  all  rates,  fares,  etc., 

§  6,  pp.  841-843. 
Failure  to  file,  publish  and  observe  schedules,  an  offense  under 

Elkins  Act,  Elkins  Act,  §  1,  pp.  843-845. 
Carriers  shall  not  engage  in  transportation  of  passengers  or 

property  unless  the  rates,  etc.,  for  same  have  been  filed  and 

posted,  §  6,  pp.  841-843. 
Only  rates  and  fares  specified  in  schedules  shall  be  charged, 

§  6,  pp.  841-843. 
Rates  filed  conclusively  deemed  legal  rates,  Elkins  Act,  §  1, 

pp.  843-845. 
Carrier  shall  not  refund  or  remit  any  portion  of  rates  and 

charges  specified  in  schedules,  §  6,  pp.  841-843. 
Departure  from  rate  filed  by  carrier  deemed  an  offense  under 

Elkins  Act,  Elkins  Act,  §  1,  pp.  843-845. 
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3.  Tariff   schedules  —  Continued : 

Carrier  shall  not  extend  to  any  shipper  or  person  any  privi- 
leges or  facilities  not  specified  in  tariffs,  §  6,  pp.  841-843. 

Commission  may  prescribe  and  alter  form  of  schedules,  §  6, 
pp.  841-843. 

Shall  be  plainly  printed  in  large  type,  §  6,  pp.  841-843. 

Shall  be  kept  posted  in  two  public  and  conspicuous  places  in 
each  station,  etc.,  §  6,  pp.  841-843. 

Contents  of,  §  6,  pp.  841-843. 

Shall  plainly  state  the  places  between  which  passengers  and 
property  will  be  transported,  §  6,  pp.  841-843. 

Shall  contain  the  classification  of  freight  in  force,  §  6,  pp. 
841,  843. 

Shall  state  separately  all  terminal  charges,  storage  charges, 
etc.,  §  6,  pp.  841-843. 

Shall  separately  state  any  privileges  or  facilities  granted  or 
allowed,  §  6,  pp.  841-843. 

Shall  contain  any  rules  or  regulations  which  affect  the  ag- 
gregate rates,  etc.,  or  value  of  service  rendered,  §  6,  pp» 
841-843. 

No  change  shall  be  made  in  rates,  fares,  etc.,  except  on  thirty 
days'  notice  to  the  commission  and  the  public,  §  6,  pp.  841- 
843. 

Commission  may  allow  changes  on  less  than  specified  notice 
in  special  cases,  §  6,  pp.  841-843. 

Carrier  shall  file  with  commission  copies  of  all  its  traffic 
agreements,  etc.,  §  6,  pp.  841-843. 

The  names  of  the  several  carriers  parties  to  a  joint  tariff 

shall  be  specified  therein,  §  6,  pp.  841-843. 

'  Where  no  through  route  and  joint  rate  has  been  establishsd 

the  several  carriers  shall  file,  print  and  keep  open  to  public 

inspection  schedules  showing  rates,  etc.,  §  6,  pp.  841-843. 

Carriers  receiving  freight  in  United  States  to  be  carried 
through  a  foreign  country  to  any  place  in  the  United 
States  shall  file,  print  and  post  schedules  of  through  rates, 
§  6,  pp.  841-843. 

4.  Under  Elkins  Act. 

Unlawful  to  offer,  grant  or  give  rebate,  etc.,  Elkins  Act,  §  1, 

pp.  843-845. 
Jurisdiction  of  courts  to  punish  rebating,  etc.,  Elkins  Act, 

§  1,  pp.  843-845. 
Eate  filed  with  commission  shall  be  conclusively  deemed  to 

be  legal  rate,  Elkins  Act,  §  1,  pp.  843-845. 
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4.  Under   Elkins  Act  —  Continued: 

Departure  from  rate  filed  by  carrier  shall  be  deemed  an  of- 
fense under  Elkins  Act,  Elkins  Act,  §  1,  pp.  843-845. 

Shipper  accepting  rebate  shall  forfeit  three  times  the 
amount,  Elkins  Act,  §  1,  pp.  843-845. 

Carrier  who  gives  rebates  is  guilty  of  misdemeanor  and  liable 
to  fine,   Ellfins  Act,  §  1,  pp.  843-846. 

Wilful  failure  to  file,  publish  and  observe  schedules  a  misde- 
meanor, Elkins  Act,  §  1,  pp.  843-845. 

Fine  of  corporation,  for  wilful  failure  to  file,  publish  and 
observe  schedules,  Elkins  Act,  §  1,  pp.  843-845. 

Penalties  of  corporations,  convicted  of  misdemeanor,  Elkins 
Act,  §  1,  pp.  843-845. 

When  act  of  officer,  agent,  etc.,  shall  be  deemed  act  of  car- 
rier, Elkins  Act,  §  1,  pp.  843-845. 

Corporation  liable  for  acts  of  its  officers,  agents,  etc.,  Elkins 
Act,  §  1,  pp.  843-845. 

Misdemeanor  by  carrier  which  is  a  corporation,  Elkins  Act, 
§  1,  pp.  843-845. 

Action  by  attorney-general  to  collect  forfeitures  for  taking 
rebates,  six  years'  limitation  on,  Elkins  Act,  §  1,  pp.  843- 
845. 

Power  of  court  to  compel  giving  of  testimony  or  production 
of  books  by,  Elkins  Act,  §  3,  pp.  846,  84Y. 

Proceedings  in  court,  instituted  by  commission,  to  compel 
discontinuance  of  unlawful  acts  as  to  rates  by,  Elkins  Act, 
§  3,  pp.  846,  847. 

5.  Regulation  by  commission. 

Commission  may  inquire  into  management  of  business  of 
carrier,  §  12,  pp.  850-852. 

Commission  may  obtain  full  and  complete  information,  §  12, 
pp.  850-852. 

Commission  may  compel  testimony  and  production  of  papers, 
etc.,  §  12,  pp.  850-852. 

Disobedience  to  subpoena,  §  12,  pp.  850-852. 

Taking  of  testimony  by  deposition,  §  12,  pp.  850-852. 

Commission  may  prosecute  violations  of  Act,  §  12,  pp.  850- 
852. 

Investigations  of  matters  complained  of,  §  13,  pp.  852,  853. 

Complaint  of  any  state  railroad  commission,  §  13,  pp.  852, 
853. 

No  complaint  shall  be  dismissed  at  any  time  because  of  evi- 
dence of  direct  damage  to  complainant,  §  13,  pp.  852,  853. 
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5.  Regulation  by  commission  —  Continued: 

Complaint  to  commission  shall  be  by  petition,  §  13,  pp.  852, 

853. 
Commission  sball  forward  charges  to  carrier  who  shall  satisfy 

complaint  or  answer  before  commission,  §  13,  pp.  852,  853. 
Commission  may  investigate  upon  its  own  motion,  §  13,  pp. 

852,  853. 
Copies   of  report  of   investigations  by  commission  shall  be 

furnished  to  parties,  §  14,  p.  853. 
Where  report  of  commission  awards  damages  against  carrier, 

§  14,  p.  853. 
Power  of  commission  to  prescribe  fair  and  reasonable  regula- 
tions, §  15,  pp.  853-855. 
Commission  may  fix  charges  for  services  or  instrumentalities 

furnished  by  carrier,  §  15,  pp.  853-855. 
Commission   may   establish  through  routes   and  joint  rates, 

§  15,  pp.  853-855. 
Power  of  commission  to  fix  rates  on  complaint  of  a  carrier, 

§  15,  pp.  853-855. 
Power  of  commission  to  fix  maximum  rates,  §  15,  pp.  853- 

855. 
Supplemental  order   of   commission   prescribing   division  of 

joint  rate,  §  15,  pp.  853-855. 
Order  of  commission  as  to  rates,  when  shall  go  into  effect, 

§  15,  pp.  853-855. 
Service  of  order  of  commission,  §  16,  pp.  855-858. 
Carriers  shall  comply  with  orders  of  commission,  §  16,  pp. 

855-858. 
Commission  may  modify  or  suspend  its  orders,  §  16,  pp.  855- 

858. 
Penalties  for  failure  to  obey  orders,  §  16,  pp.  855-858. 
Agent  or  representative  of  carrier  liable  for  failure  to  obey 

orders  of  commission,  §  16,  pp.  855-858. 
Bringing  of  civil  suit  to  recover  forfeiture,  §  16,  pp.  855- 

858. 
Judicial  enforcement  of  orders,  §  16,  pp.  855-858. 
Order  for  payment  of  damages,  how  enforced,  §  16,  pp.  855- 

858. 
Petition  to  enforce  order  for  payment  of  damages,  must  be 

filed  within  one  year,  §  16,  pp.  855-858. 
Suit  to  enforce  award,  where  brought  and  proper  parties, 

§  16,  pp.  855-858. 
Complaints  for  recovery  of  damages  must  be  filed  within  two 

years,  §  16,  pp.  855-858. 
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5.  Regulation  by  commission — Continued: 

Appeal  to  Supreme  Court  on  petition  to  enforce  order,  §  16, 
pp.  855-858. 

Venue  of  suits  to  enjoin  or  suspend  orders,  §  16,  pp.  855-858. 

Expediting  act  applicable  to  suits  to  suspend  or  set  aside 
orders,  §  10,  pp.  855-858. 

Duty  of  attorney-general  to  file  certificates  under  expediting 
act,  §  16,  pp.  855-858. 

Injunction  suspending  order  of,  shall  not  be  granted  on'  less 
than  five  days'  notice,  §  16,  pp.  855-858. 

Injunction  restraining  order  shall  be  granted  only  on  five 
days'  notice  to  commission,  §  16,  pp.  855-858. 

Schedules,  contracts,  annual  reports,  etc.,  filed  with  commis- 
sion shall  be  public  records  and  prima  facie  evidence,  §  16, 
pp.  855-858. 

Rehearing  of  order  on  application  of  carrier,  §  16a,  pp.  858, 
859. 

Investigating  into  business  of  carrier  may  be  conducted  any- 
where in  United  States,  §  19,  p.  860. 

Commission  may  require  annual  reports,  §  20,  pp.  860-863. 

Contents  of  annual  reports,  §  20,  pp.  860-863. 

Forfeiture  for  failure  to  file  annual  report,  §  20,  pp.  860-863. 

Commission  may  require  monthly  reports  as  to  earnings,  etc., 
§  20,  pp.  860-863. 

Commission  may  prescribe  forms  for  accounts,  §  20,  pp.  860- 
863. 

Commission  may  prescribe  uniform  system  of  accounts,  §  20, 
pp.   860-863. 

Commission  shall  have  access  to  accounts  and  records,  §  20, 
pp.  860-863. 

Unlawful  for  examiner  to  divulge  information  gained  on  ex- 
amination of  books,  etc.,  §  20,  pp.  860-863. 

False  entry  in  books,  a  misdemeanor,  §  20,  pp.  860-863. 

Mutilation  of  records,  a  misdemeanor,  §  20,  pp.  860-863. 

Failure  to  make  full  entries,  a  misdemeanor,  §  20,  pp.  860- 
863. 

Mandamus  will  lie  to  enforce  any  provision  of  this  Act,  §  20, 
pp.  860-863. 

COMMOIT  LAW. 

Remedies  provided  by  this  Act  are  in  addition  to-  those  existing  at, 
§  22,  pp.  863,  864. 

CGMMTTTATION  TICKETS. 

This  Act  shall  not  prevent  issuance  of,  §  22,  pp.  863,  864. 
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COMPANY. 

See, "  Corporations." 

COMPENSATION. 

See  also,  "Charges;"  "Earnings;"  "Fakes;"  "Freights;"  "Pro- 
ceeds;" "Eates." 

Carrier  shall  charge  only  such  as  is  specified  in  schedules,  §  6,  pp. 
841-843. 

Of  its  employees,  commission  may  fix,  §  18,  p.  859. 

COMPETING  RAILROADS. 

Unlawful  for  carrier  to  enter  into  agreement,  etc.,  for  pooling  of 
freights  or  earnings  of,  §  5,  p.  841. 

COMPLAINANT. 

State  railroad  commission  as,  §  13,  pp.  852,  853. 

Interstate  Commerce  Commission  as,  Elkins  Act,  §  3,  pp.  846,  847. 

COMPLAINT. 

Shipper  injured  by  violations  may  elect  to  make,  to  commission, 

§  9,  p.  848. 
To  commission  of  violations  of  Act  by  carrier,  §  13,  pp.  852,  853. 
By  any  state  railroad  commission,  §  13,  pp.  852,  853. 
Form  of,  §  13,  pp.  852,  853. 
When  commission  may  investigate  matters  set  forth  in,  §  13,  pp. 

852,  853. 
Carrier  shall  satisfy  or  answer  before  commission,  §  13,  pp.  852, 

853. 
Shall  not  be  dismissed  for  absence  of  direct  damage  to  complainant, 

§  13,  pp.  852,  853. 
As  to  through  route  and  joint  rates,  §  15,  pp.  853-855. 
Power  of  commission  to  fix  rates  after  full  hearing  on  a,  §  15,  pp. 

853-855. 
For  recovery  of  damages,  must  be  filed  within  two  years,  §  16,  pp. 

855-858. 

CONCESSION. 

Unlawful  to  offer,  grant  or  give,  or  to  solicit,  accept  or  receive, 
Elkins  Act,  §  1,  pp.  843-845. 

CONCURRENCE. 

Filing  of  evidence  of,  in  joint  tariff,  §  6,  pp.  841-843. 

CONDITION  PRECEDENT. 

Filing  and  posting  schedules  a,  to  engaging  in  transportation  as 
common  carrier,  §  6,  pp.  841-843. 

CONGRESS. 

Annual  report  of  coulinission  shall  be  transmitted  to,  §  21,  p.  863. 
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Shall  not  discriminate  in  rates  and  charges,  §  3^  p.  840. 

Duty  as  to  interchange  of  traffic,  §  3,  p.  840. 

Carrier  not  required  to  give  use  of  tracks  and  terminal  facilities  to, 

§  3,  p.  840. 
Through  route  where  one  of,  is  a  water  line,  §  15,  pp.  853-855. 

COITNIVANCE  OF  CARRIER. 

As  affecting  false  billing,  etc.,  by  shipper,  §  10,  pp.  848-850. 

CONSENT  OF  CARRIER. 

As  affecting  false  billing,  etc.,  by  shipper,  §  10,  pp.  848-850. 

CONSIDERATIONS. 

Valuable,  received  as  rebates,  Elkins  Act,  §  1,  pp.  843-845. 
CONSIGNEE. 

Schedules  filed  and  posted  by  carrier  shall  state  any  rules  or  regu- 
lations which  may  affect  the  value  of  the  service  rendered  to  the, 
§  6,  pp.  841-843. 

Action  by,  to  enforce  joint  and  several  liability  of  carrier  and  ship- 
per inducing  discriminations,  §  11,  p.  850. 

Receiving  rebate  from  carrier  shall  forfeit  three  times  the  amount, 
Elkins  Act,  §  1,  pp.  843-845. 

CONSIGNOR. 

See  also,  "  Shipper.'' 

Action  by,  to  enforce  I'oint  or  several  liability  of  carrier  giving  and 
shipper  inducing  discriminations,  §  10,  pp.  848-850. 

CONTEMPT  OF  COURT. 

Refusal  to  obey  subpoena,  etc.,  punishable  as  a,  §  12,  pp.  850-852. 

CONTENTS. 

Criminal  liability  of  shipper  for  false  representation  of,  §  10,  pp. 
848-850. 

CONTINUANCE. 

Of  pooling  agreement,  each  day  of,  is  separate  offense,  §  5,  p.  841. 

CONTINUOUS  CARRIAGE. 

Unlawful  for  carrier  to  prevent,  §  7,  p.  847. 

CONTRACTS. 

Term  "  railroad  "  includes  roads  operated  under,  §  1,  pp.  837-840. 
Unlawful  for  common  carrier  to  enter  into,  for  pooling  of  freights 

or  earnings,  §  5,  p.  841. 
For  pooling  of  freights,  each  day  of  continuance  is  separate  offense, 

§  5,  p.  841. 
Relating  to  traffic,  every  common  carrier  shall  file  copies  of,  §  6, 

pp.  841-843. 
To  prevent  continuous  carriage,  unlawful,  §  7,  p.  847. 
Power  of  commission  to  require  production  of,  §  12,  pp.  850-852. 
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Copies  of,  filed  with  commission  shall  be"  prima  facie  evidence,  §  16, 
pp.  855-858. 

Shall  not  exempt  initial  carrier  from  liability,  §  20,  pp.  860-863. 
CONTUMACY. 

Circuit  Court  may  punish,  §  12,  pp.  850-852. 

CONVEYING. 

See,  "  Transportation." 

COPIES. 

Of  all  agreements  relating  to  traffic  to  be  filed  with  commission, 
§  6,  pp.  841-843. 

Of  schedules  showing  rates,  etc.,  two  shall  be  kept  posted  in  each 
station,  etc.,  §  6,  pp.  841-843. 

Of  public  records  filed  with  commission  shall  be  prima  facie  evi- 
dence, §  16,  pp.  855-858. 

CORPORATION. 

See  also,  "  Common  Carriers  ;"  "  Corporation  Common  Carrier.'' 
To  which  Act  applies,  §  1,  pp.  837-840. 
Not  to  receive  undue  preference  from  carriers,  §  3,  p.  840. 
Criminal   liability    of,    inducing   carrier   to   discriminate  unjustly, 

§  10,  pp.  848-850. 
Criminal  liability  of  officer  or  agent  of,  for  false  billing,  etc.,  §  10, 

pp.  848-850. 
May  complain  to  commission  of  violations  by  carrier,  §  13,  pp.  852, 

853. 
Inducing  unjust  discrimination,  liable  with  carrier  to  shipper  in- 
jured, §  10,  pp.  848-850. 
Injured,  may  apply  to  court  to  enforce  order  of  commission,  §  16, 

pp.  855-858. 
Order  for  payment  of  damages,  how  enforced,  §  16,  pp.  855-858. 
Rehearing  on  order  on  application  of  any  party,  §  16a,  pp.  858,  859. 
Unlawful  for  any,  to  give  or  receive  rebates,  etc.,  Elkins  Act,  §  1, 

pp.  843-845. 
Which  gives  or  receives  rebates  is  guilty  of  misdemeanor,  Elkins 

Act,  §  1,  pp.  843-845. 
Receiving  rebate  from  carrier  shall  forfeit  three  times  the  amount, 

Elkins  Act,  §  1,  pp.  843-845. 

CORPORATION  COMMON  CARRIER. 

See  also,  "  Common  Carriers." 

Court  may  compel  officer,  agents,  etc.,  of,  to  testify,  §  9,  p.  848. 

Criminal  liability  of,  and  of  officers,  agents,  etc.,  of,  for  acts  de- 
clared unlawful,  §  10,  pp.  848-850. 

Criminal  liability  of,  for  false  billing,  weighing,  etc.,  §  10,  pp.  848- 
850. 

Service  of  order  of  commission  on,  §  16,  pp.  855-858. 
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An  act  or  omission  by,  which  if  done  or  omitted  to  be  done  by  any 

officer,  receiver,  agent,  etc.,  would  be  a  misdemeanor,  is  made  a 

misdemeanor  by  such  corporation,  Elkins  Act,  §  1,  pp.  843-845. 
Who  gives  rebates  is  liable  to  fine  and  imprisonment,  Elkins  Act, 

§  1,  pp.  843-845. 
Fine  upon  conviction  for  wilful  failure  to  file  or  observe  schedules, 

Elkins  Act,  §  1,  pp.  843-845. 
Wilful  failure  to  file,  publish  and  observe  schedules  a  misdemeanor, 

Elkins  Act,  §  1,  pp.  843-845. 
Penalties  on  conviction  for  misdemeanor,  Elkins  Act,  §  1,  pp.  843- 

845. 
Liable   for   acts   of   directors,   officers,   receivers,   trustees,   lessees, 

agents,  or  persons  acting  for,  or  employed  by,  Elkins  Act  §  1, 

pp.  843-845. 

COSTS. 

In  suit  to  enforce  order  for  payment  of  damages,  §  16,  pp.  855-858. 
Of  suits  to  recover  forfeitures,  how  payable,  §  16,  pp.  855-858. 

COUNSEL. 

Oommission  may  employ  special,  §  16,  pp.  855-858. 

COUNSEL  FEE. 

Person  injured  by  violation  of  this  Act  may  recover  reasonable, 
from  carrier,  §  8,  p.  847. 

COUNTY. 

See,  "  Body  Politic." 

COURT. 

See  also,  "Actions;"  "Criminal  Liability;"  "Fine;"  "Forfeit- 
ures ;"  "  Misdemeanor." 

Jurisdiction  over  prosecutions  for  wrongfully  giving  or  receiving 
free  transportation,  §  1,  pp.  837-840. 

In  action  for  damages  by  violations,  court  may  compel  director, 
etc.,  to  testify,  and  plea  of  incrimination  shall  not  excuse,  §  9,  p. 
848. 

Shall  enforce  orders  of  commission  by  injunction  or  mandamus, 
§  16,  pp.  855-858. 

Jurisdiction  of,  over  suits  to  enjoin  or  suspend  orders  of  commis- 
sion, §  16,  pp.  855-858. 

May  issue  mandamus  to  enforce  any  provision  of  this  Act,  §  20, 
pp.  860-863. 

Jurisdiction  in  proceedings  instituted  by  commission  to  compel  dis- 
continuance of  unlawful  practices  as  to  rates,  Elkins  Act,  §  3, 
pp.  846,  847. 
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COURT  — Continued: 

Conduct  of  procedings  instituted  by  commission  to  compel  discon- 
tinuance of  unlawful  practices  as  to  rates,  Elkins  Act,  §  3,  pp. 
846,  847. 

Power  to  compel  production  of  books  and  papers  in  proceedings 
under  acts  to  regulate  commerce,  Elkins  Act,  §  3,  pp.  846,  847. 

PoTer  to  compel  attendance  of  witnesses  and  giving  of  testimony 
in  procedings  under  acts  to  regulate  commerce,  Elkins  Act,  §  3, 
pp.  846,  847. 

CRIME. 

See,  "Misdemeanor." 

CRIMINAL  LIABILITY. 

Of  shipper  inducing  carrier  to  discriminate  unjustly,  §  10,  pp.  848- 

850. 
Of  shipper  for  false  billing,  classification,  etc.,  §  10,  pp.  848-850. 
Of  carrier  for  false  billing,  classification,  etc.,  §  10,  pp.  848-850. 
Of  carrier  for  violations  of  this  Act,  §  10,  pp.  848-850. 
Of  shippers  and  carriers  and  their  agents  under  Elkins  Act,  Elkins 

Act,  §  1,  pp.  843-845. 

CRIMINAL  PROCEEDING. 

Testimony  compelled  in  action  for  damages  shall  not  be  used  against 
witness  on  trial  of  any,  §  9,  p.  848. 

CRIMINATE. 

Plea  that  testimony  would  tend  to  criminate  witness  shall  not  excuse 
him  from  testifying,  §  9,  p.  848. 

CUMITLATIVE. 

Remedies  provided  by  this  Act  are,  §  22,  pp.  863,  864. 
Remedy  by  mandamus  shall  be,  §  23,  pp.  864,  865. 

CUSTOMS  DUTIES. 

On  freight  shipped  from  United  States  through  foreign  country  to 
another  point  in  United  States,  on  which  through  rate  has  not 
been  made  public,  §  6,  pp.  841-843. 

CUSTOMS  INSPECTORS. 

Free  transportation  may  be  given  to,  §  1,  pp.  83Y-840. 

DAMAGE. 

No  complaint  shall  be  dismissed  because  of  lack  of  evidence  of  di- 
rect, to  complainant,  §  13,  pp.  852,  853. 
Initial  carrier  liable  for,  to  property  in  transit,  §  20,  pp.  860-863. 

DAMAGES. 

Carrier  violating  Act  liable  in,  to  persons  injured,  §  8,  p.  847. 
Suits  to  enforce  order  for  payment  of,  where  brought  and  who  may 
be  made  parties,  §  16,  pp.  855-858. 
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DAMAGES  —  Continued : 

Petition  to  enforce  order  for  payment  of,  shall  be  filed  within  one 

year,  §  16,  pp.  855-858. 
Complaints  for  recovery  of,  must  be  filed  within  two  years,  §  16, 

pp.  855-858. 
Order  for  payment  of,  how  enforced,  §  16,  pp.  855-858. 
Eight  to,  not  affected  by  proceeding  against  carrier  instituted  by 

commission,  Elkins  Act,  §  3,  pp.  846,  847. 

DAY. 

Each,  of  continuance  of  pooling  agreement  is  separate  offense,  §  5, 
p.  841. 

DEBTS. 

Annual  report  of  carrier  shall  show  its,  §  20,  pp.  860-863. 

DECISIONS. 

Reports   of  investigations  by  commission   shall   include   its,   §   14, 

p.  853. 
Of  commission,  how  proved  in  evidence,  §  14,  p.  853. 

DECREES. 

Suspending  order,  shall  be  granted  only  on  five  days'  notice  to  com- 
mission, §  16,  pp.  855-858. 

Suspending  order,  appeal  from,  must  be  taken  within  thirty  days, 
and  shall  have  priority,  §  16,  pp.  855-858. 

May  be  made  against  additional  parties  to  proceedings,  Elkins  Act, 
§  2,  p.  845. 

DEFINITIONS. 

Of  terms  "  common  carrier,"  "  railroad,"  "  transportation,"  as  used 

in  Act,  §  1,  pp.  837-840. 
Of  terms  "  employees  "  and  "  families  "  as  used  in  provision  relative 

to  giving  of  free  transportation,  §  1,  pp.  837-840. 

DELIVERY. 

Services  in  connection  with  delivery  of  property  included  in  term 

"  transportation,"  §  1,  pp.  835-840. 
Of  traffic  by  connecting  lines,  §  3,  p.  840. 

DEPOSITION. 

Taking  of  testimony  by,  §  12,  pp.  850-852. 

Taking  testimony  by,  in  a  foreign  country,  §  12,  pp.  850-852. 

Must  be  promptly  filed  with  the  commission,  §  12,  pp.  850-852. 

Fees  of  witnesses  testifying  by,  §  12,  pp.  850-852. 

Fees  of  magistrate  or  other  officer  taking,  §  12,  pp.  850-852. 

DEPOTS. 

See  also,  "Freight  Depots." 

Schedules  showing  rates,  fares,  etc.,  shall  be  kept  posted  in  all,  §  6, 
pp.  841-843. 
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DESTINATION. 

Continuous  carriage  from  place  of  shipment  to,  §  7,  p.  847. 

DESTITUTE  PERSONS. 

Free  transportation  may  be  given  to,  §  1,  pp.  837-840. 
This  Act  shall  not  prevent  carriage  of,  at  reduced  rates,  §  22,  pp. 
863,  864. 

DESTRUCTION. 

Of  accounts,  etc.,  a  misdemeanor,  §  20,  pp.  860-863. 

DIRECTOR. 

Of  carrier  company,  court  may  compel,  to  testify  in  action  against 
carrier  by  person  damaged,  §  9,  p.  848. 

DISCRIMINATE  UNJUSTLY. 

Inducing  carrier  to,  §  10,  pp.  848-850. 

DISCRIMINATION. 

In  furnishing  cars  to  shipper,  prohibited,  §  1,  pp.  837-840. 

As  to  rates  and  charges  prohibited,  §  2,  p.  840. 

Between  connecting  lines  as  to  rates  and  charges,  prohibited,  §  3, 

p.  840. 
Carrier  shall  not  remit  or  refund  any  portion  of  rates  or  charges 

specified  in  schedules,  §  6,  pp.  841-843. 
Misdemeanor,  to  induce  or  abet  unjust,  §  10,  pp.  848-850. 
Shipper  inducing  unjust,  liable  with  carrier  in  action  on  case  by 

shipper  injured,  §  10,  pp.  848-850. 
Power  of  commission  to  prescribe  just  and  reasonable  rates,  §  15, 

pp.  853-855. 
Remedy  by  mandamus  against,  §  23,  pp.  864,  865. 
Unlawful  to  offer,  grant  or  give,  or  solicit,  accept  or  receive,  Elkins 

Act,  §  1,  pp.  843-845. 
Fine  and  imprisonment  on  conviction  for,  Elkins  Act,  §  1,  pp.  843- 

845. 
Orders  of  court  directing  discontinuance  of,  Elkins  Act,  §  3,  pp. 

846,  847. 
Proceedings  in  court,  instituted  by  commission,  to  require  discon- 
tinuance of,  Elkins  Act,  §  3,  pp.  846,  847. 

DISOBEDIENCE. 

Of  subpoena;  aid  of  courts  may  be  invoked  to  overrule  and  punish, 

§  12,  pp.  850-852. 
Of  orders  of  commission,  how  punished,  §  16,  pp.  855-858. 

DISTANCE. 

As  affecting  charges  for  transportation,  §  4,  pp.  840,  841. 

DISTRICT  ATTORNEY  OF  UNITED  STATES. 

See,  "United  States  District  Attorney." 
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DISTRICT  OF  COLUMBIA. 

Application  of  Act  to  transportation  to  or  from  points  in,   §  1, 

pp.  837-840. 
Venue  of  suits  where  carrier  has  principal  and  operating  office  in 

the,  §  16,  pp.  855-858. 

DIVIDE. 

Agreement  of  carriers  to,  earnings  of  competing  railroads  unlawful, 
§  5,  p.  841. 

DIVIDENDS. 

Annual  report  of  carrier  shall  show  the  amount  of,  §  20,  pp.  860- 
863. 

DOCUMENTARY  EVIDENCE. 

Production  of,  may  be  compelled,  §  12,  pp.  850-852. 

DRAWBACK. 

Discrimination  by  means  of,  prohibited,  §  2,  p.  840. 

EARNINGS. 

See   also,   "  Charges  ;"    "  Compensation  ;"   "  Fakes  ;"   "  Freights  ;" 

"  Proceeds  ;"  "  Eates." 
Unlawful  for  carriers  to  enter  into  agreement,  etc.,  to  divide,  of 

competing  roads,  §  5,  p.  847. 
Annual  reports  of  carrier  shall  show,  §  20,  pp.  860-863. 
Commission  may  require  monthly  reports  of,  from  carrier,  §  20, 

pp.  860-863. 

ELECTION  OF  REMEDIES. 

Shipper  damaged  must  make,  between  complaint  to  com  mission  and 
suit  in  federal  court,  §  9,  p.  848. 

ELEEMOSYNARY  INSTITUTIONS. 

Free  transportation  may  be  given  to  inmates  of,  §  1,  pp.  837-840. 

ELEVATION. 

Services  in  connection  with  elevation  of  property  included  in  term 
"  transportation,"  §  1,  pp.  837-840. 

EnOIBILITY. 

Of  commissioner,  §  11,  p.  850. 

ELKINS  ACT. 

Criminal  liability  of  corporations,  Elkins  Act,  §  1,  pp.  843-845. 
Bringing  in  of  interested  parties,  Elkins  Act,  §  2,  p.  845. 
Enforcement  of  adherence  to  rate  by  carriers,  Elkins  Act,  §  3,  pp. 

846,  847. 
Repeal  of  statutes  by,  Elkins  Act,  §  4,  p.  847. 
Time  of  taking  effect,  Elkins  Act,  §  5,  p.  847. 
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EMPLOYEES. 

On  sleeping  cars  or  express  cars  may  be  given  free  transportation, 
§  1,  pp.  837-840. 

In  railway  mail  service  may  be  given  free  transportation,  §  1,  pp. 
837-840 

Of  carriers,  free  transportation  may  be  given  to,  §  1,  pp.  837-840. 

Meaning  of  term,  as  used  in  provision  as  to  giving  of  free  transpor- 
tation to  employees  of  carriers,  §  1,  pp.  837-840. 

Of  carrier,  shall  comply  with  orders  of  commission,  §  16,  pp.  855- 
858. 

Commission  may  hire,  and  fix  compensation  of,  §  18,  p.  859. 

Of  commission  shall  be  reimbursed  for  expenses,  including  trans- 
portation, §  18,  p.  859. 

Of  carrier,  annual  reports  shall  show  number  and  salaries  of,  §  20, 
pp.  860-863. 

Of  commission,  annual  report  shall  contain  names  and  compensa- 
tion of,  §  20,  pp.  860-863. 

Of  railroad,  may  be  given  free  transportation,  §  22,  pp.  863,  864. 

When  acts  of,  shall  be  deemed  acts  of  carrier  or  shipper,  Elkins  Act, 
§  1,  pp.  843-845. 

ENJOIN. 

Venue  of  suits  to,  orders  of  commission,  §  16,  pp.  855-858. 

EPIDEMIC. 

Carriers  may  give  free  transportation  for  relief  in  case  of,  §  1,  pp. 
837-840. 

EVIDENCE. 

Authorized  publication  of  reports  of  investigations  shall  be  compe- 
tent, §  14,  p.  853. 

Registry  mail  receipt  shall  be  prima  facie  evidence  of  receipt  of 
order  by  carrier,  §  16,  pp.  855-858. 

When  findings  and  order  of  commission  shall  be  prima  facie,  §  16, 
pp.  855-858. 

Copies  of  schedules,  contracts,  annual  reports,  etc.,  shall  be  prima 
facie,  §  16,  pp.  855-858. 

Copies  of  public  records  certified  by  secretary  shall  be  received 
as,  with  like  effect  as  originals,  §  16,  pp.  855-858. 

Special  examiners  may  receive,  §  20,  pp.  860-863. 

Power  of  court  to  compel  giving  of,  Elkins  Act,  §  3,  pp.  846,  847. 

EVIDENCE  OP  CONCURRENCE. 

Filing  of,  in  joint  tariff,  §  6,  pp.  841-843. 

EXAMINERS. 

Commission  may  employ,  to  inspect  accounts,  etc.,  §  20,  pp.  860- 
863. 
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EXAMINERS  —  Continued : 

Commission  may  appoint,  wlio  may  administer  oaths,  examine  wit- 
nesses, and  receive  evidence,  §  20,  pp.  860-863. 

Who  vsrrongfuUy  divulge  information  obtained  during  examination 
of  accounts,  etc.,  liable  to  fine  and  imprisonment,  §  20,  pp. 
860-863. 

EXCURSION  TICKETS. 

This  Act  shall  not  prevent  issuance  of,  §  22,  pp.  863,  864. 
EXPEDITING  ACT. 

Applicable  to  suits  to  enjoin  or  suspend  orders  of  commission,  §  16, 
pp.  855-858. 

Duty  of  attorney-general  to  file  certificates  under,  §  16,  pp.  855-858. 
EXPENSES. 

Of  commission  shall  include  transportation,  etc.,  §  18,  p.  859. 

Shall  be  paid  on  itemized  vouchers  signed  by  chairman,  §  18,  p.  859. 

EXPOSITIONS. 

This  Act  shall  not  prevent  transportation  of  property  at  reduced 
rate  to  and  from,  §  22,  pp.  863,  864. 

EXPRESS  CARS. 

Employees  on,  may  be  given  free  transportation,  §  1,  pp.  837-840. 
EXPRESS  COMPANIES. 

See  also,  "Express  Cars." 

Included  in  term  "  common  carriers,"  §  1,  pp.  837-840. 
JACniTIES. 

See  also,  "  Terminal  Facilities." 

For  carriage  of  property,  included  in  term  "transportation,"  §  1, 
pp.  837-840. 

For  interchange  of  traffic  between  connecting  lines,  duty  of  car- 
rier to  furnish,  §  3,  p.  840. 

Carrier  shall  not  extend  any,  not  specified  in  tariffs,  §  6,  pp.  841- 
843. 

Section  as  to  filing  and  posting  of  schedules  applies  to  aU,  defined 
in  this  Act,  §  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  all, 
granted  or  allowed,  §  6,  pp.  841-843. 

Mandamus  will  li«  to  compel  carrier  to  furnish  adequate,  §  23,  pp. 
864,  865. 
TAISE  BHIING. 

Criminal  liability  of  carrier  for,  §  10,  pp.  848-850. 

Criminal  liability  of  shipper  for,  §  10,  pp.  848-850. 
EAISE  CLASSIFICATION. 

Criminal  liability  of  carrier  for,  §  10,  pp.  848-850. 

Criminal  liability  of  shipper  for,  §  10,  pp.  848-850. 
57 
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FALSE  ENTRY. 

In  books  of  account  a  misdemeanor,  §  20,  pp.  860-863. 

FALSE  KEPORT  OF  WEIGHT. 

Criminal  liability  of  carrier  for,  §  10,  pp.  848-850. 
Criminal  liability  of  shipper  for,  §  10,  pp.  848-850. 

FALSE  EEPRESENTATION  OF  CONTENTS. 

Criminal  liability  of  shipper  for,  §  10,  pp.  840-850. 

FALSE  WEIGHING. 

Criminal  liability  of  carrier  for,  §  10,  pp.  848-850. 
Criminal  liability  of  shipper  for,  §  10,  pp.  848-850. 

FAILURE. 

Of  officer,  agent,  etc.,  when  deemed  failure  of  carrier  or  shipper^ 
Elkins  Act,  §  1,  pp.  843-845. 

FAIRS. 

This  Act  shall  not  prevent  transportation  of  property  at  reduced 
rate  to  and  from,  §  22,  pp.  863,  864. 

FARES. 

See  also,  "Charges;"  "Compensation;"  "Earnings;"  "Freights;"' 

"Proceeds;"  "Rates." 
For  transportation  shall  be  just  and  reasonable,  §  1,  pp.  837-840. 
Carriers  shall  not  discriminate  between  connecting  lines  as  to,  §  3,, 

p.  840. 
For  long  and  short  hauls,  §  4,  pp.  840,  841. 
Common  carrier  shall  file,  print  and  keep  open  to  public  inspection 

schedules  showing  all  its,  §  6,  pp.  841-843. 
Schedules  filed  and  posted  by  carrier  shall  separately  state  any  rules 

or  regulations  which  affect  the  aggregate,  §  6,  pp.  841-843. 
No  change  in,  except  on  thirty  days'  notice  to  commission  and 

public,  §  6,  pp.  841-843. 
Carrier  shall  charge  only  those  specified  in  schedules,  §  6,  pp.  841- 

843. 
Carrier  shall  not  remit  or  refund  any  portion  of,  specified  in  sched- 
ules, §  6,  pp.  841-843. 
Supplemental  order  as  to  division  of  joint,  §  15,  pp.  853-855. 
Joint  interchangeable  mileage,  §  22,  pp.  863,  864. 
Eeduced,  for  certain  classes  of  persons,  §  22,  pp.  863,  864. 

PEES. 

Of  magistrate  or  officer  taking  depositions,  §  12,  pp.  850-852. 

Of  witnesses  testifying  by  deposition,  §  12,  pp.  850-852. 

Of  attorneys,  in  suits  to  enforce  order  for  payment  of  damages,  §  16, 

pp.  855-858. 
Of  witnesses  before  commission,  same  as  in  U.  S.  courts,  §  18,  p.  859. 
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TERRIES. 

When  included  in  term  "  railroads,"  §  1,  pp.  837-840. 

HIE. 

Common  carrier  shall,  with  commission,  schedules  showing  all  its. 

rates,  fares,  etc.,  §  6,  pp.  841-843. 
Wilful  failure  to  file  schedules  of  rates,  etc.,  a  misdemeanor,  Elkins. 

Act,  §  1,  pp.  843-845. 

niiNG. 

Of  schedules  showing  rates,  etc.  where  no  through  route  and  Joint, 
rate  has  been  established,  §  6,  pp.  841-843. 

FINE. 

May  be  imposed  for  inducing  or  abetting  unjust  discriminations, 

§  10,  pp.  848-850. 
May  be  imposed  on  carrier  for  false  billing,  etc.,  §  10,  pp.  848-850. 
May  be  imposed  on  shipper  for  false  billing,  classification,  etc.,  §  10, 

pp.  848-850. 
Of  common  carrier  for  violations  of  this  Act,  §  10,  pp.  848-850. 
Of  examiner  wrongfully  divulging  information,  §  20,  pp.  860-863. 
For  falsification  or  mutilation  of  accounts  of  carrier,  §  20,  pp.  860— 

863. 
May  be  imposed  for  giving  or  receiving  rebates,  Elkins  Act,  §  1, 

pp.  843-845. 
Of  corporation  common  carrier  for  wilful  failure  to  file,  publish  or 

observe  schedules,  Elkins  Act,  §  1,  pp.  843-845. 

HRM. 

See  also,  "  Corporations  ;"  "  Persons." 

Not  to  receive  undue  preference  from  carriers,  §  3,  p.  840. 
May  complain  to  commission  of  violations  by  carrier,  §  13,  pp.  852, 
853. 

FIVE  THOUSAND  MIIE  TICKETS. 

This  Act  shall  not  prevent  issuance  of,  §  22,  pp.  863,  864. 

FOREIGN  COMMERCE. 

Application  of  Act  to,  §  1,  pp.  83Y-840. 

Rebates  and  discrimination  in  transportation  of,  unlawful,  Elkins 
Act,  §  1,  pp.  837-840. 

FOREIGN  COUNTRY. 

Filing  of  through  rates  for  shipment  of  freight  from  U.  S.  through, 
to  another  point  in  TJ.  S.,  §  6,  pp.  841-843. 

FOREIGN  PRODUCTION. 

Freight  shipped  through  foreign  country  to  point  in  TJ.  S.,  on  wHclx 
through  rate  has  not  been  made  public,  shall  be  subject  to  customs 
duties  as  if  of,  §  6,  pp.  841-843. 
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FORFEITURES. 

Por  failure  to  obey  orders  of  the  commission,  §  16,  pp.  855-858. 

Shall  be  recoverable  in  civil  suit,  §  16,  pp.  855-858. 

Various  U.  S.  district  attorneys  shall  sue  to  recover,  §  16,  pp.  855- 

858. 
Shall  be  payable  into  treasury  of  United  States,  §  16,  pp.  855-858. 
For  refusal  to  keep  accounts,  etc.,  as  prescribed  by  commission  and 

give  commission  access  thereto,  §  20,  pp.  860-863. 
For  failure  to  file  annual  or  monthly  report,  §  20,  pp.  860-863. 
Shipper  receiving  rebate  shall  be  liable  for  three  times  the  amount 

as,  Elkins  Act,  §  1,  pp.  843-845. 
Six  years'  statute  of  limitations  on  recovery  of,  Elkins  Act,  §  1,  pp. 

843-845. 
Action  by  attorney-general  to  recover,  Elkins  Act,  §  1,  pp.  843-845. 

FORWARDING. 

Of  passengers  or  property  by  connecting  lines,  §  3,  p.  840. 

FRANCHISES. 

Annual  report  of  carrier  shall  show  value  of,  §  20,  pp.  860-863. 

FRAUD. 

False  billing,  weighing,  etc.,  by  shipper  is,  §  10,  pp.  848-850. 

FREE  BAGGAGE. 

Special  privilege  as  to,  under  mileage  tickets,  §  22,  pp.  863,  864. 

FREE  PASSES. 

See,  "  Passes." 

FREE  TICKETS. 

May  be  given  only  to  enumerated  persons,  §  1,  pp.  837-840. 
Scope  of  terms  "  employees  "  and  "  families,"  as  used  in  provision  as 

to  giving  of,  §  1,  pp.  837-840. 
Penalty  for  using,  §  1,  pp.  837-840. 

FREE  TRANSPORTATION. 

May  be  given  only  to  enumerated  persons,  §  1,  pp.  837-840. 

Scope  of  terms  "  employees  "  and  "  families,"  as  used  in  provision  as 

to  giving  of,  §  1,  pp.  837-840. 
Penalty  for  accepting,  §  1,  pp.  837-840. 

For  certain  classes  of  persons  and  property,  §  22,  pp.  863,  864. 
Officers  and  employees  of  railroads  may  receive,  §  22,  pp.  863,  864. 

FREIGHT. 

See  also,  "  Property." 

Charges  for  transporting,  shall  be  reasonable  and  just,  §  1,  pp.  837- 

840. 
Duty  to  furnish  facilities  for  transporting,  §  1,  pp.  837-840. 
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FREIGHT  — Continued: 

Carriers  shall  not  discriminate  in  transporting,  §  2,  p.  840;  §  3,  p. 

840. 
Duty  of  connecting  carriers  as  to  transportation  of,  §  3,  p.  840. 
For  transportation  of,  commission  may  permit  carrier  to  charge 

less  for  longer  than  for  shorter  distances,  §  4,  pp.  840,  841. 
Schedules  filed  and  posted  by  carrier  shall  contain  classifications 

of,  in  force,  §  6,  pp.  841-843. 
Two  copies  of  schedules  showing  rates,  etc.,  shall  be  kept  posted  in 

each  station  where  freight  is  received  for  transportation,  §  6,  pp. 

841-843. 
Shipped  through  foreign  country,  if  through  rate  has  not  been  made 

public,  shall  be  subject  to  customs  duties  as  if  of  foreign  produc- 
tion, §  6,  pp.  841-843. 
Keceived  in  U.  S.  to  be  carried  through  a  foreign  country  to  any 

place  in  U.  S.;  filing  of  schedules  of  rates  for,  §  6,  pp.  841-843. 
Unlawful  to  prevent  carriage  of,  from  being  continuous,  §  7,  p.  847. 

FREIGHT  CAES. 

See,  «  Cars." 

FREIGHT  DEPOTS. 

Included  in  term  "  railroads,"  §  1,  pp.  837-840. 

FREIGHTS. 

See   also,   "Charges;"    "Compensation;"   "Earnings;"    "Fares;" 

"  Proceeds  ;"  "  Eates." 
Unlawful  for  carrier  to  enter  into  agreement,  etc.  for  pooling  of, 

§  5,  p.  841. 
Each  day  of  agreement  for  pooling  of,  is  separate  offense,  §  5,  p.  841. 

FREIGHT  YARDS. 

Included  in  term  "  railroad,"  §  1,  pp.  837-840. 

FRUIT. 

Caretakers  of,  may  be  given  free  transportation,  §  1,  pp.  837-840. 

GAS. 

Act  does  not  apply  to  transportation  of,  by  pipe  lines,  §  1,  pp.  837- 
840. 

GENERAL  ORDER. 

When  commission  may  by,  modify  requirements  as  to  publishing, 
posting  and  filing  of  schedules,  §  6,  pp.  841-843. 

GOOD  FAITH. 

As  affecting  continuous  carriage,  §  7,  p.  847. 

GROUNDS. 

When  included  in  term,  "railroad,"  §  1,  pp.  837-840. 
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HANDLING. 

Of  property  included  in  term  "  transportation,"  §  1,  pp.  837-840. 

HEARING. 

See,  "  Commission  ;"  "  Investigations." 

HOMELESS  PERSONS. 

Free  transportation  may  be  given  to,  §  1,  pp.  837-840 
This  Act  shall  not  prevent  carriage  of,  at  reduced  rates,  §  22,  pp. 
863,  864. 

HOMES. 

Soldiers'   and  sailors',  transportation   of  inmates   of,  at  reduced 
rates,  §  22,  pp.  863,  864. 

HOSPITALS. 

Free  transportation  may  be  given  to  inmates  of,  §  1,  pp.  837-840. 
Agents  of,  when  accompanying  indigent  or  homeless  persons,  may  be 
given  free  transportation,  §  1,  pp.  837-840. 

ICING. 

Services  in   connection  with,  included  in  term  "transportation," 
§  1,  pp.  837-840. 

ICING  CHARGES. 

See  also,  "  Charges." 

Schedules  filed  and  posted  by  carrier  shall  separately  state  all,  §  6, 
pp.  841-843. 

ILLEGAL. 

Acts  which  are,  see  specific  headings. 

IMMIGRATION  INSPECTORS. 

Free  transportation  may  be  given  to,  §  1,  pp.  837-840. 

IMMUNITY. 

Testifying  shall  not  give,  §  9,  p.  848;  §  12,  pp.  850-852. 

Of  witnesses  in  court  proceedings,  Elkins  Act,  §  3,  pp  846,  847. 

IMPRISONMENT. 

Of  examiner  wrongfully  divulging  information,  §  20,  pp.  860-863. 
For  falsification  or  mutilation  of  records  of  carrier,  §  20,  pp.  860- 

863. 
For  giving  or  receiving  rebates,  etc.,  Elkins  Act,  §  1,  pp.  843-845. 

IMPROVEMENTS. 

Annual  report  of  carrier  shall  show  amounts  expended  for,  §  20, 
pp.  860-863. 

INDIGENT  PERSONS. 

Free  transportation  may  be  given  to,  §  1,  pp.  837-840. 
Reduced  rates  for  transportation  of,  §  22,  pp.  863,  864. 
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INDUCING. 

Carrier  to  discriminate  unjustly,  a  misdemeanor,  §  10,  pp.  848-850. 

INEFFICIENCY. 

As  ground  for  removal  of  commissioner,  §  11,  p.  850. 

INITIAL  CAREIER. 

Liable  for  injuries  to  property  in  transit,  §  20,  pp.  860-863. 

INJUNCTION. 

Court  may  enforce  orders  of  commission  by,  §  16,  pp.  855-858. 
Suspending  enforcement  or  order,  shall  be  granted  only  on  five  days' 

notice  to  commission,  §  16,  pp.  855-858. 
Venue  of  suits  to  obtain,  against  orders  of  commission,  §  16,  pp. 

855-85^. 
Expediting  act  applicable  to  suits  for,  against  orders  of  commission, 

§  16,  pp.  855-858. 
Appeal  from  decree  granting,  must  be  taken  'within  thirty  days  and 

shall  have  priority,  §  16,  pp.  855-858. 

INJURY. 

Initial  carrier  liable  for,  to  property  in  transit,  §  20,  pp.  860-863. 

INMATES. 

Of  soldiers'  and  sailors'  homes,  transportation  at  reduced  rates, 
§  22,  pp.  863,  864. 

INQUIRE. 

See  also,  "  Commission  ;"  "  Investigations." 
Authority  of  commission  to,   §  12,  pp.  850-852. 

INQUIRY. 

See,  "Invesigations." 

INSPECTION. 

Schedules  of  rates,  etc.,  charged  by  carrier  shall  be  kept  open  to  iii- 
spection  by  the  public,  §  6,  pp.  841-843. 

INSPECTORS. 

See,  "  Customs  Inspectors  ;"  "  Immighation  Inspectors  ;"  "  Post- 
Ofpice  Inspectors." 

INSTRUMENTALITIES. 

Which  are  included  in  term  "transportation,"  §  1,  pp.  837-840. 
Payment  by  carrier  to  owner  furnishing  any,  §  15,  pp.  853-855. 

INTERCHANGE. 

Of  passes  between  carriers  permissible,  §  1,  pp.  837-840;  §  22,  pp. 

863,  864. 
Of  traffic  between  connecting  lines,  §  3,  p.  840. 

INTERCHANGEABLE  8,000  MILE  TICKETS. 

This  Act  shall  not  prevent  issuance  of,  §  22,  pp.  863,  864. 
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INTERLOCUTOEY  ORDER. 

Suspending  order  of  commission  shall  be  granted  only  on  five  days'" 

notice  to  commission,  §  16,  pp.  855-858. 
Appeal  from,  must  be  taken  within  thirty  days  and  shall  have 

priority,  §  16,  pp.  855-858. 

INTERRUPTION. 

Made  by  carrier,  shall  not  prevent  continuous  carriage,  §  7,  p.  847. 

INTERSTATE  COMMERCE  COMMISSION. 

See,  "  Commission." 

INTERSTATE  COMMERCE  COMMISSIONERS. 

See  also,  "  Commission." 

Appointment,  removal,  qualifications  and  procedure  of,  §  11,  p.  850, 

Term  of  office,  §  11,  p.  850;  §  24,  p.  865. 

Persons  holding  official  relation  to  carriers,  or  ownin;^  stocks  or 
bonds  thereof,  or  pecuniarily  interested  therein  may  not  be,  §  11, 
p.  850. 

Number  of,  §  11,  p.  850;  §  24,  p.  865. 

Shall  not  sit  in  any  proceeding  in  which  they  are  pecuniarily  inter- 
ested, §  17,  p.  859. 

May  administer  oaths  or  sign  subpoenas,  §  17,  p.  859. 

Amount  of  salary,  §  18,  p.  859;  §  24,  p.  865. 

Shall  be  reimbursed  for  expenses,  including  transportation,  §  18,  p.- 
859. 

One  or  more  may  conduct  investigations,  §  19,  p.  860. 

Not  more  than  four,  shall  be  appointed  from  any  political  party, 
§  24,  p.  865. 

INTERSTATE  TRAPFIC. 

Application  of  Act  to,  §  1,  pp.  837-840. 

INTRA-STATE  TRAFFIC. 

Act  not  applicable  to,  §  1,  pp.  837-840. 

INVESTIGATE. 

Authority  of  commission  to,  §  12,  pp.  850-852. 

INVESTIGATIONS. 

By  commission  upon  failure  of  carrier  to  install  switches,  §  1,  pp. 

837-840. 
Testimony  may  be  taken  by  deposition  in  an,  §  12,  pp.  850-852. 
Taking  by  deposition  testimony  of  witness  in  a  foreign  country,. 

§  12,  pp.  850-852. 
Disobedience  to  subpoena  in,  §  12,  pp.  850-852. 
When  commission  may  make,  of  matters  complained  of  in  petition,. 

§  13,  pp.  852,  853. 
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INVESTIGATIONS  —  Continued : 

Of  matters  complained  of  by  any  state  railroad  commission,  §  13,. 

pp.  852,  853. 
Commission  may  make,  upon  its  own  motion,  §  13,  pp.  852,  853. 
Means  and  manner  of  making,  §  13,  pp.  852,  853. 
Commission  shall  make  written  report  of  each,  §  14,  p.  853. 
Commission  may  make  authorized  publication  of  reports  of,  |  14, 

p.  853. 
Authorized  publication  of  reports  of,  shall  be  competent  evidence, 

§  14,  p.  853. 
Reports  shall  be  entered  of  record  and  copies  furnished  to  parties, 

§  14,  p.  853. 
Eeport  of,  shall  include  decision,  order,  etc.,  §  14,  p.  853. 
If  damages  are  awarded,  report  shall  include  findings  of  fact  on 

which  award  is  made,  §  14,  p.  853. 
Certain  documents  shall  be  prima  facie  evidence  on,  §  16,  pp.  855— 

858. 
One  or  more  commissioners  may  conduct,  §  19,  p.  860. 

JOINT  CHARGES. 

See,  "Joint  Eates." 

JOINT  FARES. 

See,  "  Joint  Eates." 

JOINT  INTERCHANGEABLE  5,000  MILE  TICKETS. 

This  Act  shall  not  prevent  issuance  of,  §  22,  pp.  863,  864. 

JOINT  OR  SEVERAL. 

Liability  of  shipper  inducing  unjust  discrimination,  to  shipper  dis- 
criminated against,  §  10,  pp.  848-850. 

JOINT  RATES. 

See  also,  "  Joint  Tariffs  ;  "  "  Eates  ;  "  "  Tariff  Schedules." 
Filing  and  publishing  of  schedules  showing  fares,  etc.,  when  through 

route  and  joint  rate  have  been  established,  §  6,  pp.  841-843. 
Filing,  etc.,  of  schedules  of  fares  where  no  through  route  and  joint 

rate  has  been  established,  §  6,  pp.  841-843. 
No  change  in,  except  on  thirty  days'  notice  to  the  commission  and 

the  public,  §  6,  pp.  841-843. 
When  commission  may  permit  changes  in,  on  less  than  specified 

notice  §  6,  pp.  841-843. 
Commission  may  establish,  §  15,  pp.  853-855. 
Supplemental  order  for  division  of,  §  15,  pp.  853-855. 
Where  one  of  connecting  carriers  is  a  water  line,  §  15,  pp.  853-855. 

JOINT  TARIFFS. 

See  also,  "  Charges  ;"  "  Fares  ;"  "  Eates  ;"  "  T.^riff   Schedules." 
Commission  may  prescribe  or  alter  form  of,  §  6,  pp.  841-843. 
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JOINT  TARIFFS— Oontiimed: 

Names  of  carriers  who  are  parties  to,  shall  be  named  therein,  §  6, 

pp.  841-843. 
Each  party  to,  shall  file  with  the  commission  evidence  of  concurrence 

therein,  §  6,  pp.  841-843. 
Filing  of,  as  basis  for  issuance  of  joint  interchangeable  mileage, 

§  22,  pp.  863,  864. 

JUDICIAIIY  NOTICED. 

Seal  of  commission  shall  be,  §  11,  p.  850. 

JITRISDICTION. 

Over  prosecutions  for  wrongfully  giving  or  receiving  free  transpor- 
tations, §  1,  pp.  83Y-840. 

Of  suits  to  set  aside  or  suspended  orders  of  commission,  §  16,  pp. 
855-858. 

Of  suits  to  enforce  orders  for  payment  of  damages,  §  16,  pp.  855- 
858. 

Of  suits  to  recover  forfeitures,  §  16,  pp.  855-858. 

Of  courts,  to  punish  rebates  and  failure  to  file,  publish  and  ob- 
serve tariffs,  Elkins  Act,  §  1,  pp.  843-845. 

Of  Circuit  Court  in  proceedings  instituted  by  commission  to  compel 
discontinuance  of  unlawful  practices  as  to  rates,  Elkins  Act,  §  3, 
pp.  846,  847. 

JTTST  AND  EEASONABIE. 

Commission  may  fix,  charges,  §  15,  pp.  855-858. 

LADING,  Bill  or. 

See,  "Bill  op  Lading." 

lATEEAI  LINE. 

Duty  of  railroad  to  furnish  switch  connections  upon  application  of, 
§  1,  pp.  837-840. 

LEASE. 

Term  "  railroad  "  includes  roads  operated  under,  §  1,  pp.  837-840. 

LEGAL  RATE. 

That  filed  by  carrier  with  commission  shall  be  conclusively  deemed 
to  be,  Elkins  Act,  §  1,  pp.  843-845. 

LEGISLATION. 

Commission  may  recommend  additional,  in  its  report  to  Congress, 
§  21,  p.  863. 

LIMITATION  OF  ACTION. 

On  complaints  for  damages,  two  years,  §  16,  pp.  855-858. 
Exception  as  to  damage  claims  accruing  prior  to  the  passage  of  this 

act,  §  16,  pp.  855-858. 
On  proceedings  to  enforce  order  for  payment  or  damages,  one  year, 

§  16,  pp.  855-858. 
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IIMITATION  OF  ACTION—  Continued: 

Six  years'  statute  of,  on  actions  to  recover  forfeiture  for  accept- 
ing rebates,  Elkins  Act,  §  1,  pp.  843-845. 

IINEMEN. 

Of  telephone  and  telegraph  companies  may  be  given  free  trans- 
portation, §  1,  pp.  83Y-840. 

IIVE  STOCK. 

Care  takers  of,  may  be  given  free  transportation,  §  1,  pp.  837-840. 

LOCALITIES. 

Not  to  receive  undue  preference  from  carriers,  §  3,  p.  840. 

LONG  AND  SHORT  HAUL. 

Compensation  for,  §  4,  pp.  840,  841. 

Commission  may  relieve  common  carrier  from  operation  of  section 
of  Act  concerning,  §  4,  pp.  840,  841. 

LUMBER. 

May  be  transported  by  railroad  even  though  owned  and  manufac- 
tured by  it,  §  1,  pp.  837-840. 

MAIL. 

Service  of  orders  by,  §  16,  pp.  855-858. 

MALFEASANCE  IN  OFFICE. 

As  ground  for  removal  of  commissioner,  §  11,  p.  850. 

MANAGERS. 

See,  "BoABDS  of  Managers." 

MANDAMUS. 

Court  may  enforce  orders  of  commission  by,  §  16,  pp.  855-858. 

Courts  may  issue,  to  enforce  any  provision  of  this  Act,  §  20,  pp.  860- 
863. 

Will  lie  to  compel  carrier  to  move  traffic,  furnish  cars,  etc.,  §  23, 
pp.  864,  865. 

Procedure  of  pleadings  raise  question  of  proper  compensation  to  car- 
rier for  service  to  be  enforced,  §  23,  pp.  864,  865. 

Remedy  by,  is  cumulative,  §  23,  pp.  864,  865. 

MANUFACTURING  SOCIETY. 

May  complain  to  commission  of  violations  by  carrier,  §  23,  pp.  852, 
853. 

MATERIAL  OF  WAR. 

In  time  of  war  or  threatened  war,  precedence  shall  be  given  to 
transportation  of,  §  6,  pp.  841-843. 

MAXIMUM  RATES. 

See  also,  "  Rates." 

Power  of  commission  to  prescribe,  §  15,  pp.  853-855. 
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MEMOEANDA. 

See,  "Accounts." 

MERCANTILE  SOCIETY. 

May  complain  to  commission  of  violations  of  Act  by  carrier,  §  13, 
pp.  852,  853. 

MILEAGE. 

Of  witnesses  before  commission,  as  in  United  States  courts,  §  18,  p. 

859. 
Act  shall  not  prevent  issuance  of  joint  interchangeable  tickets,  §  22, 

pp.  863-864. 
Special  baggage  privileges  to  persons  traveling  on,  §  22,  pp.  863, 

864. 

MILITARY  TRAFFIC. 

Shall  be  given  precedence  in  time  of  war  or  threatened  war,  and 
carriers  shall  adopt  every  means  in  their  control  to  expedite,  §  6, 
pp.  841-843. 

MINISTERS  OF  RELIGION. 

Free  transportation  may  be  given  to,  §  1,  pp.  837-840. 
Carrier  may  give  reduced  rates  to,  §  22,  pp.  863,  864. 

MISDEMEANOR. 

Giving  of  free  transportation  in  violation  of  Act  is  a,  §  1,  pp.  837- 
840. 

Violations  of  this  Act  by  carrier  a,  §  10,  pp.  848-850. 

False  billing,  classification,  weighing,  etc.,  by  shipper,  a,  §  10,  pp. 
848-850. 

False  billing,  etc.,  by  carrier  a,  §  10,  pp.  848-850. 

Inducing  unjust  discrimination  a,  §  10,  pp.  848-850. 

Wilful  failure  to  file,  publish,  and  observe  schedules  is  a,  Elkins 
Act,  §  1,  pp.  843-845. 

Doing  by  corporation  of  acts  which,  if  done  by  a  trustee,  director, 
officer,  receiver,  etc.  thereof  would  constitute  a  misdemeanor,  con- 
stitutes a  misdemeanor  by  the  corporation,  Elkins  Act,  §  1,  pp. 
843-845. 

Corporation  common  carrier  convicted  of,  shall  be  subject  to  like 
penalties  as  persons,  Elkins  Act,  §  1,  pp.  843-845. 

Fine  and  imprisonment  on  conviction  of,  for  giving  or  receiving  re- 
bates, etc.,  Elkins  Act,  §  1,  pp.  843-845. 

MODIFICATION. 

Of  order  of  commission,  §  15,  pp.  853-855. 

MODIFY. 

Commission  may,  its  orders,  §  16,  pp.  855-858. 

Upon  rehearing  commission  may,  its  order,  §  16a,  pp.  858,  859. 
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MONEY. 

Payment  of,  to  induce  carrier  to  discriminate  unjustly,  §  10,  pp. 

848-850. 
Petition  to  enforce  order  for  payment  of,  must  be  filed  within  one 

year,  §  16.  pp.  855-858. 
Order  for  payment  of,  as  damages,   how  enforced,  §  16,  pp.  855-858. 
Receipt  of,  as  rebate  or  offset,  Elkins  Act,  §  1,  pp.  843-845. 

MONTHLY  REPORTS. 

See,  "Eeports." 

MOVEMENT  OF  TRAFFIC. 

Commission  may  prescribe  forms  of  records  of,  §  20,  pp.  860-863. 

MUNICIPAL  GOVERNMENT. 

This  Act  shall  not  prevent  handling  of  property  for  a,  at  a  reduced 

rate,  §  22,  pp.  863,  864.  ' 
Reduced  rates  to  a,  for  transportation,  of  indigent  persons,  §  22, 

pp.  863,  864. 

MUNICIPALITY. 

See,  "Body  Politic." 

MUNICIPAL  ORGANIZATION. 

May  complain  to  commission  of  violations  by  carrier,  §  13,  pp.  852, 
853. 

MUTILATION. 

Of  accounts,  etc.,  a  misdemeanor,  §  20,  pp.  860-863. 

ITAMES. 

Of  carriers  parties  to  a  joint  tariff  shall  be  specified  therein,  §  6, 
pp.  841-843. 

NATIONAL  SOLDIERS'  AND  SAILORS'  HOMES. 

See,  "  Soldiers'  and  Sailors'  Homes." 

NATURAL  GAS. 

See,  "  Gas." 

NECESSARY  PURPOSE. 

As  affecting  continuous  carriage,  §  1,  p.  847. 

NEGLECT  OF  DUTY. 

As  ground  for  removal  of  commissioner,  §  11,  p.  850. 

NET  PROCEEDS. 

See,  "Proceeds." 

NEWSBOYS. 

Free  transportation  may  be  given  to,  §  1,  pp.  837-840. 
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NOTICE. 

No  change  shall  be  made  in  rates,  fares,  etc.,  except  on,  of  thirty- 
days  to  commission  and  public,  §  6,  pp.  841-843. 

When  rates  may  be  changed  on  less  than  that  specified,  §  6,  pp. 
841-843. 

Of  desire  to  take  testimony  by  deposition,  §  12,  pp.  850-852. 

Of  suspending  or  modification  of  orders  by  commission,  §  16,  pp. 
855-858. 

Orders  shall  be  enjoined  or  suspended  only  on  five  days'  notice  to 
commission,  §  16,  pp.  855-858. 

Porms  and  service  of  notice  shall  conform  to  that  in  United  States 
courts,  §  17,  p.  859. 

NITRSEg. 

Attendant  upon  persons  injured  in  wrecks  may  be  given  free  trans- 
portation, §  1,  pp.  837-840. 

OATH. 

Members  of  commission  may  administer,  §  17,  p.  859. 
Special  examiners  may  administer,  §  20,  pp.  860-863. 
Annual  report  of  carrier  shall  be  made  under,  §  20,  pp.  860-863. 
On  annual  report  of  carrier,  before  whom  may  be  taken,  §  20,  pp. 
860-863. 

OFFENSE. 

Each  day  of  continuance  of  pooling  agreement  shall  be  deemed  a 
separate,  §  5,  p.  841. 

Each  distinct  violation  of  Act  and  each  day  of  continuance,  a  separ- 
ate, §  16,  pp.  8^5-858. 

Departure  from  rates  filed,  etc.,  shall  be  deemed,  under  this  Act,  El- 
kins  Act,  §  1,  pp.  843-845. 

Of  rebating,  etc.,  where  triable  and  punishable,  Elkins  Act,  §  1,  pp. 
843-845. 

OFFICER. 

Free  transportation  may  be  given  to  ofB.cers  of  carriers  and  their 
families,  §  1,  pp.  837-840. 

Liability  of  corporation  common  carrier  for  acts  of,  §  6,  pp.  841- 
843. 

Court  may  compel  to  testify,  §  9,  p.  848. 

Inducing  of  carrier  to  discriminate  unjustly,  §  10,  pp.  848-850. 

Service  of  order  of  commission  on  officer  of  carrier,  §  16,  pp.  855- 
858. 

Of  carrier,  forfeit  for  failure  to  obey  order,  §  16,  pp.  855-858. 

Of  railroad,  may  be  given  free  transportation,  §  22,  pp.  863,  864. 

When  unlawful  act  of,  shall  be  deemed  act  of  carrier  or  shipper,  El- 
kins Act,  §  1,  pp.  843-845. 
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OFFICES. 

Two  copies  of  schedules  showing  rates,  etc.,  shall  be  kept  posted  in 
all,  where  passengers  or  freight  are  received  for  transportation, 
§  6,  pp.  841-843. 

Commission  may  hire,  §  18,  p.  859. 

Principal  office  of  commission  shall  be  in  Washington,  §  19,  p.  860. 

OFFICE  SUPPLIES. 

Commission  may  procure,  §  18,  p.  859. 

OFFSET. 

See    also,    "Discrimination;"    "Rates;"    "Rebates;"    "Refund;" 

"Tariff  Schedules." 
Shipper  receiving,  shall  forfeit  three  times  the  amount,  EUsins  Act, 

§  1,  pp.  843-845. 

on. 

Application  of  Act  to  transportation  of,  by  pipe  lines,  §  1,  pp.  837- 
840. 

OMISSION. 

Of  officer,  agent,  etc.,  when  deemed  omission  of  carrier  or  shipper, 
Elkins  Act,  §  1,  pp.  843-845. 

OPEN  TO  PUBIIC  INSPECTION. 

Schedules  of  rates,  etc.,  charged  by  carrier  shall  be  kept,  §  6,  pp. 
841-843. 

OPERATING  EXPENSES. 

Annual  report  of  carrier  shall  show  its,  §  20,  pp.  860-863. 

OPERATING  TRUSTEES. 

Provision  of  Act  giving  commission  power  to  prescribe  form  of, 
and  to  have  access  to,  and  inspect  books,  accounts,  etc.,  of  car- 
riers is  applicable  to,  §  20,  pp.  860-863. 

ORDERS  OF  COMMISSION. 

Directing  carrier  to  install  switches,  §  1,  pp.  837-840. 

Report  of  investigation  by  commission  shall  include  its,  §  14,  p.  853. 

Fixing  rates  or  making  regulations,  §  15,  pp.  853-855. 

As  to  payment  by  carrier  for  services  or  instrumentalities  furnished, 

§  15,  pp.  853-855. 
As  to  through  routes  and  joint  rates,  §  15,  pp.  853-855. 
Supplemental,  prescribing  division  of  joint  rates,  §  15,  pp.  853-855. 
When  shall  take  effect,  §  15,  pp.  853-855. 
Suspension  or  modification,  §  15,  pp.  853-855. 
May  be  served  by  mail,  §  16,  pp.  855-858. 
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ORDERS  OF  COMMISSION—  Continued: 

Carrier  shall  comply  with,  §  16,  pp.  855-858. 

Penalties  for  failure  to  obey,  §  16,  pp.  855-858. 

Bringing  of  civil  suit  for  forfeitures  for  failure  to  obey,  §  16,  pp. 

855-858. 
Commission  or  party  injured  may  ask  court  to  enforce,  by  injunction 

or  mandamus,  §  16,  pp.  855-858. 
Suit  to  enforce,  where  brought  and  proper  parties,  §  16,  pp.  855- 

858. 
Appeal  to  Supreme  Court  on  petition  to  enforce,  §  16,  pp.  855-85S. 
For  payment  of  damages,  how  enforced,  §  16,  pp.  855-858. 
Petition  to  enforce,  for  payment  of  damages  shall  be  filed  within  one 

year,  §  16,  pp.  855-858. 
Venue  of  suits  to  set  aside  or  suspend,  §  16,  pp.  855-858. 
Expediting  act  applicable  to  suits  to  enjoin  or  set  aside,  §  16,  pp. 

855-858. 
Commission  may  suspend  or  modify,  §  16,  pp.  855-858. 
Application  for  rehearing  on,  §  16a,  pp.  858,  859. 
Commission  may  reverse  or  modify  at  rehearing,  §  16a,  pp.  858,  859. 
Rehearing  shall  not  excuse  carrier  from  complying  with,  §  16a,  pp. 

858,  859. 
May  be  made  against  all  interested  persons  who  have  been  made 

additional  parties  to  proceedings,  Elkins  Act,  §  2,  p.  845. 

PAPERS. 

See,  "  Books  and  Papers.'' 

PARTIES. 

To  joint  tariff,  shall  be  specifically  named  therein,  §  6,  pp.  841-843. 

To  joint  tariff,  shall  file  with  commission  evidence  of  concurrence 
therein,  §  6,  pp.  841-843. 

All  persons  interested  may  be  made,  Elkins  Act,  §  2,  p.  845. 

Against  whom  orders  of  court  directing  observance  of  tariffs  or  dis- 
continuance of  discriminations  may  be  enforced.  Elkins  Act, 
§  3,  pp.  846,  847. 

PASSENGERS. 

See  also,  "  Persons." 

Application  of  Act  to  transportation  of,  by  railroads,  §  1,  pp.  837- 

840. 
Charges  for  transportation  of,  shall  be  just  and  reasonable,  §  1,  pp. 

837-840. 
Provisions  as  to  free  transportation  of,  §  1,  pp.  837-840. 
Discrimination  in  rates  for  transportation  of,  prohibited,  §  2,  p.  840. 
Pares  for  transportation  of,  for  longer  and  shorter  distances,  §  4, 

pp.  840,  841. 
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TASSENGERS—  Continued: 

Commission  may  permit  carrier  to  charge  less  for  longer  than  for 

shorter  distances,  for  transportation  of,  §  4,  pp.  840,  841. 
Two  copies  of  schedules  of  rates,  etc.,  shall  he  kept  posted  in  each 

station,  etc.,  where  passengers  are  received  for  transportation,  §  6, 

pp.  841-843. 
Carrier  shall  not  transport,  unless  fares,  etc.,  have  been  filed  and 

published,  §  6,  pp.  841-843. 
Schedules  filed  by  carrier  shall  plainly  state  the  places  between 

which  passengers  will  be  carried,  §  6,  pp.  841-843. 
Schedules  filed  and  posted  by  carrier  shall  state  any  rules  or  regula- 
tions affecting  the  value  of  the  service  rendered  to,  §  6,  pp.  841- 

843. 
This  act  shall  not  prevent  reduced  rates  for  transportation  of  certain 

classes  of,  §  22,  pp.  863,  864, 

TASSE9. 

May  be  given  only  to  enumerated  persons,  §  1,  pp.  837-840;  §  22, 

pp.  863,  864. 
Scope  of  terms  "  employees  "  and  "  families  "  as  used  in  provision 

as  to  giving  of,  §  1,  pp.  83Y-840. 
Penalty  for  unlawfully  using,  §  1,  pp.  837-840. 
Railroads  may  exchange,  §  22,  pp.  863,  864. 

TENALTIEg. 

See  also,  "Fines." 

For  giving  of  free  transportation  in  violation  of  Act,  §  1,  pp.  837- 

840. 
For  receiving  free  transportation  in  violation  of  Act,  §  1,  pp.  837- 

840. 
For  failure  to  obey  orders  of  commission,  §  16,  pp.  855-858. 
For  failing  to  file  annual  reports,  §  20,  pp.  860-863. 
For  corporation  common  carrier  convicted  of  misdemeanor,  Elkins 

Act,  §  1,  pp.  843-845. 

PENDING  IITIGATION. 

This  Act  shall  not  affect,  §  22,  pp.  863,  864. 

PENSIONED  EMPLOYEES. 

Included  in  term  "  employees  "  as  used  in  provision  as  to  giving  of 
free  transportation,  §  1,  pp.  837-840. 

PEEEMPTORY  MANDAMUS. 

See,  "  Mandamus." 

TERSON. 

Any  party  may  appear  before  commission  in  person  or  by  attorney, 
§  17,  p.  859. 
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PERSONS. 

To  whom  this  Act  applies,  §  1,  pp.  83Y-840. 

To  ■whom  free  transportation  may  be  given,  §  1,  pp.  837-840;  §  22^ 

pp.  863,  864. 
Receiving  free  transportation  in  violation  of  Act  liable  to  penalty^ 

§  1,  pp.  83Y-840. 
Not  to  receive  undue  preference  from  carriers,  §  3,  p.  840. 
Carrier  shall  not  extend  to,  any  privileges  or  facilities  not  specified 

in  tariffs,  §  6,  pp.  841-843. 
Injured  by  violations  of  this  Act  may  recover  damages  from  car- 
rier, §  8,  p.  847. 
Damaged  by  violations  of  this  Act  may  complain  to  commission  or 

sue  carrier  in  federal  court,  §  9,  p.  848. 
Criminal  liability  of,  inducing  carrier  to   discriminate  unjustly, 

§  10,  pp.  848-850. 
Inducing  unjust  discrimination  are  liable  with  carrier  to  shipper  in- 
jured, §  10,  pp.  848-850. 
Criminal  liability  for  false  billing,  etc.,  §  10,  pp.  848-850. 
Disobeying  subpoena  of  commission,  may  be  punished  for  contempt 

of  court,  §  12,  pp.  850-852. 
Testimony  of,  may  be  taken  by  deposition  for  commission,  §  12,- 

pp.  850-852. 
May  complain  to  commission  of  violation  of  Act  by  carrier,  §  13,, 

pp.  852,  853. 
Injured  by  violations  of  order  of  commission  may  apply  to  court  to 

enforce  such  order,  §  16,  pp.  855-858. 
Order  of  commission  for  payment  of  damages  to  any,  how  enforced, 

§  16,  pp.  855-858. 
Eehearing  before  commission  on  its  order,  on  application  of  any 

party,  §  16a,  pp.  858,  859. 
This  Act  shall  not  prevent  carriage  of  homeless  or  destitute,  at 

reduced  rates,  §  22,  pp.  863,  864. 
Employed  by  carrier  or  shipper,  when  acts  of,  shall  be  deemed  acts 

of  employer,  Elkins  Act,  §  1,  pp.  843-845. 
.Who  give  or  receive  rebates  are  guilty  of  misdemeanor  and  punish- 
able by  fine  or  imprisonment,  Elkins  Act,  §  1,  pp.  843-845. 
Accepting  rebates  or  offsets  from  carriers  shall  forfeit  three  times 

the  amount,  Elkins  Act,  §  1,  pp.  843-845. 
Unlawful  for  any,  to  give  or  receive  rebates,  etc.,  Elkins  Act,  §  1, 

pp.  843-845. 
Interested  may  be  made  parties  to  proceedings,  Elkins  Act,  §  2,  p. 

845. 

PESTILENCE. 

Carriers  may  give  free  transportation  for  relief  in  case  of,  §  1,  pp.- 
837-840. 
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PETITION. 

To  commission  of  violation  of  Act  by  carrier,  shall  briefly  state 

facts,  §  13,  pp.  852,  853. 
To  commission  by  any  state  railroad  commission,  §  13,  pp.  852,  853. 
When  and  how  commission  may  investigate  matters  set  forth  in, 

§  13,  pp.  852,  853. 
Carrier  shall  satisfy  charges  in  petition  or  complaint,  or  answer  be- 
fore commission,  §  13,  pp.  852,  853. 
Shall  not  be  dismissed  by  commission  because  of  absence  of  direct 

damage  to  complainant,  §  13,  pp.  852,  853. 
Eeparation  for  injury  complained  of  in,  how  far  carrier  is  relieved 

by,  §  13,  pp.  852,  853. 
By  commission  to  court  for  enforcement  of  its  orders,  §  16,  pp.  855- 

858. 
To  enforce  order  of  commission  for  payment  of  damages,  §  16,  pp. 

855-858. 
To  enforce  order  of  commission  for  payment  of  damages  shall  be 

filed  within  one  year,  §  16,  pp.  855-858. 
To  court  to  enforce  order  of  commission,  appeal  from  any  action  on, 

§  16,  pp.  855-858. 

PETROLEUM. 
See,  «  Oil." 

PHYSICIANS. 

Free  transportation  may  be  given  to  physicians  in  employ  of  car- 
riers, and  to  their  families,  §  1,  pp.  837-840. 

Attendant  upon  persons  injured  in  wrecks,  may  be  given  free  trans- 
portation, §  1,  pp.  837-840. 

PIPE  LINE  COMPANIES. 

Application  of  Act  to,  §  1,  pp.  837-840. 

PIPE  LINES. 

Application  of  Act  to  transportation  of  commodities  by,  §  1,  pp. 

837-840. 
Carrier  shall  print,  file  and  keep  open  to  public  inspection  schedules 

showing  all  rates,  etc.,  on,  §  6,  pp.  841-843. 

PLACES. 

Copies  of  schedules  showing  rates,  etc.,  shall  be  kept  posted  in  pub- 
lic and  conspicuous,  §  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  plainly  state  places  be- 
tween which  passengers  and  property  will  be  carried,  §  6,  pp.  841- 
843. 
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POIITICAI  P.ARTY. 

Not  more  than  four  commissioners  shall  be  appointed  from  same, 
§  11,  p.  850. 

POOIING. 

Of  freights  or  earnings,  unlawful  for  carrier  to  enter  into  agree- 
ment for,  §  5,  p.  841. 

Of  freights,  etc.,  each  day  of  continuance  of  agreement  for,  is  sepa- 
rate offense,  §  5,  p.  841. 

POOR  PERSONS. 

See,  "  Indigent  Peesons." 

POST-OFFICE  INSPECTORS. 

Free  transportation  may  be  issued  to,  §  1,  pp.  837-840. 

POULTRY. 

Caretakers  of,  may  be  given  free  transportation,  §  1,  pp.  837-840. 

PRECEDENCE. 

See  also,  "Priority." 

In  time  of  war  or  of  threatened  war,  shall  be  given  to  military  traffic, 
§  6,  pp.  841-843. 

PREFERENCE. 

Shall  not  be  given  to  any  shipper,  locality  or  kind  of  traffic,  §  3,  p. 
840. 

PRESIDENT  OF  UNITED  STATES. 

At  demand  of,  in  time  of  war  or  threatened  war,  preference  and 

precedence  shall  be  given  to  military  traffic,  §  6,  pp.  841-843. 
Shall  appoint  Interstate  Commerce  Commissioners,  §  11,  p.  850. 

PRIMA  FACIE  EVIDENCE. 

See  also,  "Evidence." 

When  findings  and  order  of  commission  shall  be,  §  16,  pp.  855-858. 

PRINCIPAL  OFFICE. 

Of  commission  shall  be  in  Washington,  §  19,  p.  860. 

PRINCIPAL  OPERATING  OFFICE. 

Of  carrier,  as  affecting  jurisdiction  of  suits  to  recover  forfeitures, 

§  16,  pp.  855-858. 
Of  carrier  as  affecting  venue  of  suits  to  suspend  or  set  aside  orders 

of  commission,  §  16,  pp.  855-858. 

PRINT. 

Common  carrier  shall,  schedules  showing  all  its  rates,  fares,  etc., 
§  6,  pp.  841-843. 
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PRIORITY. 

Appeal  from  decrees  granting  injunction  shall  have,  in  courts,  §  16, 
pp.  855-858. 

PRIVATE  CARS. 

Power  of  commission  to  regulate  charges  for,  §  15,  pp.  853-855. 

PRIVIIEGES. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  all,. 

granted  or  allowed,  §  6,  pp.  841-843. 
Carrier  shall  not  extend  any,  not  specified  in  schedules,  §  6,  pp.  841— 

843. 

PROCEEDINGS. 

See  also,  "Actions." 

In  equity  to  set  aside  orders  of  commission,  §  16,  pp.  855-8^8. 

Commission  may  employ  special  counsel  in  all,  §  16,  pp.  855-858. 

Any  party  to,  may  apply  for  rehearing  in,  §  16a,  pp.  858,  859. 

Of  commission  shall  be  public  at  request  of  either  party,  §  17,  p. 
859. 

All  interested  persons  may  be  made  parties,  Elkins  Act,  §  2,  p.  845. 

Under  acts  to  regulate  commerce,  power  of  court  as  to  witnesses,  El- 
kins Act,  §  3,  pp.  846,  847. 

In  court,  immunity  of  witnesses  in,  Elkins  Act,  §  3,  pp.  846,  847. 

Effect  of  Elkins  Act  on  pending,  Elkins  Act,  §  4,  p.  847 

Under  amendment  of  1906  application  of  existing  laws  to.  Act  of 
June  29, 1906,  §  9,  p.  865. 

PROCEEDS. 

See   also,   "Charges;"   "Compensation;"   "Earnings;"   "Fares;" 

"  Freights  ;"  "  Eates." 
Unlawful  for  carriers  to  agree  to  divide,  of  earnings  of  competing 

railroads,  etc.,  §  5,  p.  841. 

PROCESS. 

See,  "  Service  of  Process." 

PROPERTY. 

Application  of  Act  to  transportation  of,  by  railroads,  §  1,  pp.  837— 

840. 
Charges  for  transportation  of,  to  be  just  and  reasonable,  §  1,  pp. 

837-840. 
Discrimination  in  rates  for  transportation  of,  prohibited,  §  2,  p. 

840. 
Charges  for  transportation  of,  for  longer  and  shorter  distances,  §  4, 

pp.  840-841. 
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PEOPEETY  —  Continued : 

Commission  may  permit  carrier  to  charge  less  for  longer  distance 
than  for  shorter,  for  transportation  of,  §  4,  pp.  840,  841. 

Carrier  shall  not  transport,  unless  rates,  etc.,  for  same  have  been 
filed  and  published,  §  6,  pp.  841-843. 

Schedules  of  rates,  etc.,  shall  show  places  between  which  property 
will  be  carried,  §  6,  pp.  841-843. 

Criminal  liability  of  carrier  for  false  billing,  etc.,  in  transportation 
of,  §  10,  pp.  848-850. 

Criminal  liability  of  shipper  for  false  billing,  weighing  or  classifica- 
tion of,  §  10,  pp.  848-850. 

Payment  by  carrier  to  owner  of,  for  any  service  or  instrumentality 
in  connection  with  transportation,  §  15,  pp.  853-855. 

Carrier  receiving,  shall  issue  bill  of  lading  for,  §  20,  pp.  860-863. 

Initial  carrier  liable  for  injuries  to,  in  transit,  §  20,  pp.  860-863. 

Initial  carrier  may  recover  from  carrier  on  whose  lines  property 
was  injured,    §20,  pp.  860-863. 

No  exemption  of  initial  carrier  from  liability  for  injuries  to,  §  20, 
pp.  860-863. 

This  Act  shall  not  prevent  transportation  of,  at  reduced  rate  for 
government,  charitable  purposes,  etc.,  §  22,  pp.  863,  864. 

Unlawful  to  give  or  receive  rebates  respecting  transportation  of,  El- 
kins  Act,  §  1,  pp.  843-845. 

Forfeiture  for  accepting  rebates  in  transportation  of,  Elkins  Act, 
§  1,  pp.  843-845. 

PROSECITTIONS. 

See,  "Actions." 

PUBIIC. 

Copies  of  shedules  for  use  of,  shall  be  kept  posted  in  each  station, 
etc.,  §  6,  pp.  841-843. 

Schedules  of  rates,  etc.,  charged  by  carrier  shall  be  kept  open  to  in- 
spection of,  §  6,  pp.  841-843. 

No  change  shall  be  made  in  the  rates,  etc.,  except  on  thirty  days' 
notice  to  commission  and,  §  6,  pp.  841-843. 

PUBIIC  RECORDS. 

Documents  filed  with  the  commission  shall  be,  §  16,  pp.  855-858. 

PUBLISH. 

Carrier  shall,  schedule  of  rates  and  fares  and  changes  therein,  §  6, 

pp.  841-843. 
Commission  may  publish  its  reports,  §  14,  p.  843. 

PUBIISHED  RATES. 

See,  "  Rates  ;"  "  Tariff  Schedules." 
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QITALinCATIONS. 

Of  commissioner,  §  11,  p.  850. 

aUORTTM. 

Majority  of  commission  stall  constitute  a,  §  17,  p.  859. 

BAILROADS. 

Keports  of,  see,  "Eeports." 

1.  General  provisions. 

2.  Powers,  duties  and  liabilities. 

3.  Tariff  schedules. 

4.  Under  Elkins  Act. 

5.  Regulation  by  commission. 

1.  General  provisions. 

Scope  of  term,  §  1,  pp.  83Y-840. 
Application  of  Act  to,  §  1,  pp.  837-840. 

2.  Powers,  duties  and  liabilities. 

Duty  to  furnish  cars  without  discrimination,  §  1,  pp.  837-840. 

Duty  to  furnish  switch  connections,  §  1,  pp.  837-840. 

Shall  not  transport  articles  manufactured,  produced  or  owned 
by  it  except  for  use  in  business  as  carrier,  §  1,  pp.  837-840. 

Shall  not  discriminate  as  to  rates  and  charges,  §  2,  p.  840. 

Shall  not  give  undue  preference  to  any  shipper,  locality  or 
kind  of  traffic,  §  3,  p.  840. 

Shall  not  discriminate  between  connecting  lines  as  to  rates 
and  charges,  §  3,  p.  840. 

Shall  afford  facilities  for  interchange  of  traffic  with  connect- 
ing lines,  §  3,  p.  840. 

Not  required  to  give  use  of  tracks  or  terminal  facilities  to 
connecting  carriers,  §  3,  p.  840. 

Compensation  for  long  and  short  hauls,  §  4,  pp.  840,  841. 

May  apply  to  commission  for  relief  from  long  and  short  haul 
section  of  this  Act,  §  4,  pp.  840. 

"Unlawful  for  any,  to  enter  pooling  agreement  or  combination, 
§  5,  p.  841. 

Each  day  of  continuance  of  agreement  for  pooling  of  freights, 
etc.,  is  separate  offense,  §  5,  p.  841. 

At  demand  of  President,  shall  give  precedence  to  and  expedite 
military  traffic,  §  6,  pp.  841-843. 

Shall  not  prevent  continuous  carriage,  §  7,  p.  847. 

Violating  Act  is  liable  in  damages  to  persons  injured,  §  8,  p. 
847. 

Persons  injured  by  violations  by,  must  elect  between  com- 
plaint to  commission  and  suit  in  federal  court,  §  9,  p.  848. 

Court  may  compel  officer,  agent,  etc.,  of  railroad  to  testify, 
§  9,  p.  848. 


920  Inteestate  Commerce  Act. 

RAILROADS  —  Continued: 

2.  Powers,  duties  and  liabilities  —  Continued: 

Inducing  or  abetting,  to  discriminate  unjustly,  §  19,  pp.  848- 

850. 
Criminal  liability  of  railroads  false  billing,  classification,  etc., 

§  10,  pp.  848-850. 
Criminal  liability  of  shipper  for  false  billing,  etc.,  of  property 

delivered  to,  §  10,  pp.  848-850. 
Fine  may  be  imposed  on  railroads  for  violating  Act,  §  10,  pp. 

848-850. 
Criminal  liability  of,  for  acts  declared  unlawful,  §  10,  pp. 

848-850. 
Joint  or  severally  liable  witli  shipper  inducing  unjust  dis- 
criminations, §  10,  pp.  848-850. 
Bringing  of  civil  suit  against,  to  recover  forfeitures,  §  16, 

pp.  855-858. 
Shall  issue  bills  of  lading,  §  20,  pp.  860-863. 
\j  Initial  carrier  liable  for  damage  to  property  in  transit,  §  20, 

pp.  860-863. 
Initial  carrier  may  recover  from,  on  whose  lines  property  was 

injured,  §  20,  pp.  860-863. 
Mandamus  will  lie   to  enforce   any  provision  of  this  Act 

against,  §  20,  pp.  860-863. 
False  entry  in  books  of,  §  20,  pp.  860-863. 
Mutilation  of  records  of,  §  20,  pp.  860-863. 
Failure  to  make  full  entries,  §  20,  pp.  860-863. 
May  not  contract  for  exemption  from  liability  as  initial  car- 
rier, §  20,  pp.  860-863. 
May  carry  its  employees  free,  §  1,  pp.  837-840;  §  22,  pp.  863, 

864. 
May  give  free  transportation  only  to  enumerated  classes  of 

persons,  §  1,  pp.  837-840;  §  22,  pp.  863,  864. 
May  give  reduced  rates  to  enumerated  classes  of  persons,  §  22, 

pp.  863,  864. 
May  carry  certain  classes  of  property  free  or  at  reduced  rates, 

§  22,  pp.  863,  864. 
May  exchange  passes  with  other  lines,  §  22,  pp.  863,  864. 
May  issue  mileage,  commutation  and  excursion  tickets,  §  22, 

pp.  863,  864. 
May   issue  joint,   interchangeable   5,000   mile   tickets,   with 

special  free  baggage  privileges,  §  22,  pp.  863,  864. 
Mandamus  lies  to  compel,  to  furnish  cars  and  move  traffic, 
§  23,  pp.  864,  865. 
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EAIIROADS—  Continued: 
3.  Tariff  schedules. 

Shall  file  with  commission,  print  and  keep  open  to  public  in- 
spection schedules  showing  all  its  rates,  fares,  etc.,  §  6, 
pp.  841-843. 

Copies  of,  shall  be  kept  posted  in  two  public  and  conspicuous 
places  in  each  station,  etc.,  §  6,  pp.  841-843. 

Receiving  freight  in  United  States  to  be  carried  through  a 
foreign  country  to  any  place  in  the  United  States,  shall 
print,  file  and  post  schedules  of  through  rates,  §  6,  pp. 
841-843. 

Shall  not  engage  in  transportation  until  schedules  are  pub- 
lished, §  6,  pp.  841-843. 

Schedules  shall  be  plainly  printed  in  large  type,  §  6,  pp.  841- 
843. 

Commission  may  prescribe  and  alter  form  of  schedules  to  be 
filed  by,  §  6,  pp.  841-843. 

Shall  charge  only  rates  and  fares  specified  in  schedules,  §  6, 
pp.  841-843. 

Carrier  shall  not  refund  or  remit  any  portion  of  rates  and 
charges  specified  in  schedules,  §  6,  pp.  841-843. 

Shall  not  extend  to  any  shipper  or  person  any  privileges  or 
facilities  not  specified  in  tariffs,  §  6,  pp.  841-843. 

Contents  of  schedules,  §  6,  pp.  841-843. 

Schedules  shall  plainly  state  the  places  between  which  pas- 
sengers and  property  will  be  carried,  §  6,  pp.  841-843. 

Schedules  shall  contain  classification  of  freight  in  force,  §  6, 
pp.  841-843. 

Schedules  shall  separately  state  aU  terminal  charges,  storage 
charges,  icing  charges,  etc.,  §  6,  pp.  841-843. 

Schedules  shall  separately  state  all  privileges  or  facilties 
granted  or  allowed,  §  6,  pp.  841-843. 

Schedules  shall  state  separately  all  rules  or  regulations  which 
affect  the  aggregate  rates  or  the  value  of  the  service  ren- 
dered, §  6,  pp.  841-843. 

Shall  file  tariffs  as  basis  for  joint  interchangeable  mileage, 
§  22,  pp.  863,  864. 

The  names  of  the  parties  to  a  joint  tariff  shall  be  specified 
therein,  §  6,  pp.  841-843. 

Copies  of  all  contracts  and  agreements,  relating  to  traffic  shall 
be  filed  with  commission,  §  6,  pp.  841-843. 

Schedules,  contracts,  annual  reports,  etc.,  filed  with  commis- 
sion shall  be  public  records,  and  -prima  facie  evidence,  §  16, 
pj).  855-858. 
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EAILROADS—  Continued: 

3.  Tariff   schedules — Continued: 

No  change  shall  be  made  in  rates,  etc.,  except  upon  thirty 
days'  notice  to  the  commission  and  to  the  public,  §  6,  pp. 
841-843. 

Commission  may  allow  changes  in  rates,  etc.,  on  less  than 
specified  notice,  in  special  cases,  §  6,  pp.  841-843. 

4.  Under  Elkins  Act. 

Unlawful  to  offer,  grant  or  give  rebates,  Elkins  Act,  §  1,  pp. 
843-845. 

Wilful  failure  to  file,  publish  and  observe  schedules  a  mis- 
demeanor, Elkins  Act,  §  1,  pp.  843-845. 

Departure  from  rates  filed  by  shall  be  deemed  an  offense  under 
this  Act,  Elkins  Act,  §  1,  pp.  843-845. 

Misdemeanor  by   corporation  common  carrier,   Elkins  Act, 
§  1,  pp.  843-845. 
I  Penalties  of  corporation,  convicted  of  misdemeanor,  Elkins 

Act,  §  1,  pp.  843-845. 

Shipper  accepting  rebate  from,  shall  forfeit  three  times  the 
amount,  Elkins  Act,  §  1,  pp.  843-845. 

Eate  filed  with  commission  by,  shall  be  conclusively  deemed 
the  legal  rate,  Elkins  Act,  §  1,  pp.  843-845. 

When  act  of  oflicer,  agent,  etc.,  shall  be  deemed  act  of,  El- 
kins Act,  §  1,  pp.  843-845. 

Fine  of  corporation  common  carrier  for  wilful  failure  to  file, 
publish  and  observe  schedules,  Elkins  Act,  §  1,  pp.  843-845. 

Compelling  charging  of  published  rates,  Elkins  Act,  §  3,  pp. 
846,  847. 

5.  Regulation  by  commission. 

Complaints  by  shippers  upon  failure  to  install  switches,  §  1, 

pp.  837-840. 
Commission  may  inquire  into  management  of  business  of 

railroad,  §  12,  pp.  850-852. 
Commission  may  prosecute  for  violations  of  Act,  §  12,  pp. 

850-852. 
Commission  may  compel  witnesses  to  testify,  §  12,  pp.  850- 

852. 
Punishment  for  disobedience  to  subpoena,  §  12,  pp.  850-852. 
Contempt  of  court,  §  12,  pp.  850-852. 
Taking  testimony  by  deposition,  §  12,  pp.  850-852. 
Petition  to  commission,  complaining  of  violations  of  Act, 

§  13,  pp.  852,  853. 
Complaint  by  state  comtmission,  §  13,  pp.  852,  853. 
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HAILEOADS—  Continued: 

5.  Regulation,  by  commission  —  Continued : 

When  commission  may  investigate  matters  complained  of, 

§  13,  pp.  852,  853. 
No  complaint  stall  be  dismissed  for  absence  of  direct  damage 

to  complainant,  §  13,  pp.  852,  853. 
Commission  shall  forward  charges  to,  who  shall  satisfy  com- 
plaint or  answer  before  commission,  §  13,  pp.  852,  853. 
Commission  may  investigate,  upon  its  own  motion,  §  13,  pp. 

852,  853. 
Copy  of  report  of  investigation  shall  be  furnished  to  railroad, 

§  14,  p.  853. 
Commission  may  fix  charges  for  services  or  instrumentalities 

furnished  by  shipper,  §  15,  pp.  853-855. 
Power  of  commission  to  fix  maximum  rates,  §  15,  pp.  853-855. 
Commission  may  establish  through  routes,  and  joint  rates, 

§  15,  pp.  853-855. 
Supplemental  order  of  commission  prescribing  division  of 

joint  rate,  §  15,  pp.  853-855. 
Power  of  commission  to  make  fair  and  reasonable  regulations, 

§  15,  pp.  853-855. 
When  orders  of  commission  as  to  rates  and  regulations  shall 

go  into  effect,  §  15,  pp.  853-855. 
Service  of  order  of  commission,  §  16,  pp.  855-858. 
Railroads  shall  comply  with  orders  of  commission,  §  16,  pp. 

855-858. 
Agent  or  representative  liable  for  failure  to  obey  order  of 

commission,  §  16,  pp.  855-858. 
Penalties  for  failure  to  obey  order,  §  16,  pp.  855-858. 
Commission  may  modify  or  suspend  its  orders,  §  16,  pp.  855- 

858. 
Judicial  enforcement  of  orders,  §  16,  pp.  855-858. 
Appeal  to  U.  S.  Supreme  Court  on  petition  to  enforce  order, 

§  16,  pp.  855-858. 
Order  for  payment  of  damages,  how  enforced,  §  16,  pp.  855- 

858. 
Complaints  for  recovery  of  damages  must  be  filed  within  two 

years,  §  16,  pp.  855-858. 
Suit  to  enforce  award  against  railroad,  where  brought  and 

proper  parties,  §  16,  pp.  855-858. 
Petition  to  enforce  order  for  payment  of  damages  shall  be 

filed  within  one  year,  §  16,  pp.  855-858. 
Injunction  restraining  order   may  be   granted  only   on  five 

days'  notice,  §  16,  pp.  855-858. 
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RAILKOADS—  Continued: 

5.  Kegulation  by  commission  —  Continued: 

Expediting  act  applicable  to  suits  to  set  aside  or  suspend 

orders  against,  §  16,  pp.  855-858. 
Venue  of  suits  to  enjoin  or  suspend  orders,  §  16,  pp.  855-858. 
Eehearing  on  order  on  application  of  railroad,  §  16a,  pp.  858, 

859. 
Investigations  into  business  of  railroads  may  be  conducted 

anywhere  in  United  States,  §  19,  p.  860. 
Commission  may  require  annual  report,  §  20,  pp.  860-863. 
Contents  of  annual  reports,  §  20,  pp.  860-863. 
Forfeiture  for  failure  to  file  reports  promptly,  §  20,  pp.  860- 

863. 
Commission  may  require  monthly  reports,  §  20,  pp.  860-863. 
Commission  may  require  uniform  system  of  accounts,  §  20, 

pp.  860-863. 
Commission  may  prescribe  forms  for  accounts,  etc.,  §  20,  pp. 

860-863. 
Commission  shall  have  access  to  books  and  records,  §  20,  pp. 

860-863. 
When  unlawful  for  examiner  to  disclose  information  obtained 

upon  examination  of  books,  etc.,  §  20,  pp.  860-863. 
False  entries  or  failure  to  make  entries  in  books,  and  mutila- 
tion of  records  are  misdemeanors,  §  20,  pp.  860-863. 

rahway  mah  service. 

Employees  may  be  given  free  transportation,  §  1,  pp.  837-840. 

BATES. 

See  also,  "Charges;"  "Compensation;"  "Earnings;"  "Fares;" 
"Freights;"  "Joint  Eates;"  "Joint  Tariffs;"  "Tariff  Sched- 
ules." 

For  transportation  shall  be  just  and  reasonable,  §  1,  pp.  837-840. 

Establishment  of  rates  applicable  to  through  routes,  §  1,  pp.  837-840. 

Unjust  discrimination  in,  prohibited,  §  2,  p.  840. 

Giving  of  undue  preference  or  advantage  as  to,  prohibited,  §  3,  p. 
840. 

Carriers  shall  not  discriminate  between  connecting  lines  as  to,  §  3, 
p.  840. 

Carriers  shall  not  charge  more  for  shorter  than  longer  haul  over 
same  line  in  same  direction,  §  4,  pp.  840,  841. 

Commission  may  relieve  from  operation  of  long  and  short  haul  rule, 
§  4,  pp.  840,  841. 

Common  carrier  shall  file,  print  and  keep  open  to  public  inspection 
schedules  showing  all  its,  §  6,  pp.  841-843. 
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HATES— Continued: 

Carrier  shall  not  transport  passengers  or  property  unless  rates  have 
been  published,  §  6,  pp.  841-843. 

Filing  of  schedules  showing  rates  where  no  through  route  or  joint 
rate  has  been  established,  §  6,  pp.  841-843. 

Carrier  shall  not  remit  or  refund  any  portion  of,  specified  in  sched- 
ules, §  6,  pp.  841-843. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  any  rules 
or  regulations  which  affect  aggregate,  §  6,  pp.  841-843. 

No  change  in,  except  on  thirty  days'  notice  to  the  commission  and 
the  public,  §  6,  pp.  841-843. 

When  changes  in,  may  be  made  on  less  than  specified  notice,  §  6, 
pp.  841-843. 

False  billing,  etc.,  by  shipper  to  secure  transportation  at  less  than 
regular,  §  10,  pp.  848-850. 

False  billing,  etc.,  by  carrier  to  give  transportation  at  less  than  the 
regular,  §  10,  pp.  848-850. 

Power  of  commission  to  prescribe  just  and  reasonable,  §  15,  pp.  853- 
855. 

Commission  may  establish  joint,  §  15,  pp.  853-855. 

Supplemental  order  as  to  division  of  joint,  §  15,  pp.  853-855. 

Schedules  filed  with  commission  shall  be  prima  facie  evidence,  §  16, 
pp.  855-858. 

Heduced,  for  certain  classes  of  property,  §  22,  pp.  863,  864. 

Joint  interchangeable  mileage,  §  22,  pp.  863,  864. 

Eemedy  by  mandamus  against  discriminations  in,  §  23,  pp.  864,  865. 

Filed  with  commission  by  carrier  shall  be  conclusively  deemed  to  be 
legal  rate,  Elkins  Act,  §  1,  pp.  843-845. 

Wilful  failure  of  carrier  to  file,  publish  and  observe,  a  midemeanor, 
Elkins  Act,  §  1,  pp.  843-845. 

Persons  affected  by,  may'  be  made  parties  to  proceedings,  Elkins 
Act,  §  2,  p.  845. 

Proceedings  in  qourt  instituted  by  commission,  to  compel  discon- 
tinuance of  unlawful  acts  as  to,  Elkins  Act,  §  3,  pp.  846,  847. 

Orders  of  court  directing  discontinuance  of  discriminations  or  en- 
forcing observance  of  tariffs,  Elkins  Act,  §  3,  pp.  846,  847. 

REASONABLE  CHARGES. 

See,  "  Chaeges." 

REASONABLE  RATES. 

See,  "Rates." 

REBATES. 

See  also,  "  Common  Careiee." 

Discrimination  by  means  of,  prohibited,  §  2,  p.  840. 
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HEB  ATES  —  Continued : 

Carrier  shall  not  remit  or  refund  any  portion  of  rates  and  charges 

specified  in  schedules,  §  6,  pp.  841-843. 
Unlawful  to  offer,  grant  or  give,  or  to  solicit,  accept  or  receive.  El- 
kins  Act,  §  1,  pp.  843-845. 
Officer,  agent,  etc.,  who  gives  or  receives,  shall  be  deemed  to  act  for 

carrier  or  shipper,  Elkins  Act,  §  1,  pp.  843-845. 
Shipper  receiving,  shall  forfeit  three  times  the  amount,  Elkins  Act, 

§  1,  pp.  843-845. 
Jurisdiction  of  courts  to  punish,  Elkins  Act,  §  1,  pp.  343-845. 
Fine  and  imprisonment  on  conviction  of  giving,  Elkins  Act,  §  1,  pp. 

843-845. 
Action  by  attorney-general  to  collect  forfeit  for  receiving,  Elkins 

Act,  §  1,  pp.  843-845. 
Six  years'  statute  of  limitations  on  action  for  forfeits  for  receiving, 

Elkins  Act,  §  1,  pp.  843-845. 

RECEIPT. 

See,  "  Bill  of  Lading." 

RECEIVERS. 

Of  carriers,  forfeit  for  failure  to  obey  order,  §  16,  pp.  855-858. 

Of  carriers,  provisions  of  Act  giving  power  to  commission  to  pre- 
scribe form  of,  and  have  access  to,  and  right  to  inspect,  accounts 
of  carriers,  applicable  to,  §  20,  pp.  860-863. 

RECEIVING. 

Services  in  connection  with  receiving  of  property  included  in  term 

"  transportation,"  §  1,  pp.  837-840. 
Of  passengers  or  property  from  connecting  carriers,  §  3,  p.  840. 

RECORD. 

See  also,  "Accounts." 

Every  vote  and  official  act  of  commission  shall  be  entered  of,  §  17, 

p.  859. 
Conunission  may  prescribe  forms  of,  and  have  access  to,  of  carrier, 

§  20,  pp.  860-863. 

RECOVERY. 

By  United  States,  of  three  times  amount  of  rebate  accepted,  Elkins 
Act,  §  1,  pp.  843-845. 

REDUCED  RATES. 

See  also,  "Discrimination;"  "Bates;"  "Rebates." 
For  transportation  of  certain  classes  of  persons  and  property,  §  22, 
pp.  863,  864. 
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REFRIGERATION. 

Services  in  connection  with,  included  in  term  "  transportation,"  §  1, 
pp.  837-840. 

REFTTND. 

Carrier  shall  not  refund  any  portion  of  rates  and  charges  specified 
in  schedules,  §  6,  pp.  841-843;  Elkins  Act,  §  1,  pp.  843-845. 

REGISTRY  MAIL  RECEIPT. 

Shall  be  'prima  facie  evidence  of  receipt  of  order  by  carrier,  §  16, 
pp.  855-858. 

REGULATIONS. 

Schedules  filed  and  posted  by  carrier  shall  separately  state  any, 

which  affect  aggregate  rate,  §  6,  pp.  841-843. 
Power  of  commission  to  make  fair  and  reasonable,  §  15,  pp.  853-855. 
Of  carriers,  persons  affected  by,  may  be  made  parties  to  proceedings, 

Elkins  Act,  §  2,  p.  845. 

REHEARING. 

When  commission  may  grant,  §  16a,  pp.  858,  859. 
How  conducted,  §  16a,  pp.  858,  859. 
Effect  of  order  granted  at,  §  16a,  pp.  858,  859. 
Shall  not  excuse  carrier  from  complying  with  order,  §  16a,  pp.  858, 
859. 

REiyiESIES. 

Shippers  damaged  must  elect  between  complaint  to  commission  or 
suit  in  federal  court,  §  9,  p.  848. 

Provided  by  this  Act  are  cumulative,  in  addition  to  existing  reme- 
dies, §  22,  pp.  863,  864. 

By  mandamus,  to  compel  carrier  to  move  traffic,  §  23,  pp.  864,  865., 

REMIT. 

Carrier  shall  not  remit  any  portion  of  rates  or  charges  specified  in 
schedules,  §  6,  pp.  841-843. 

REMOVAL. 

Of  commissioner,  by  President,  §  11,  p.  850. 

REPEAL. 

Of  statutes  by  Elkins  Act,  Elkins  Act,  §  4,  p.  847. 
Of  statutes  by  Elkins  Act,  effect  on  existing  rights  of  action,  Elkins 
Act,  §  4,  p.  847. 

REPORT  OF  WEIGHT. 

Criminal  liability  of  carrier  for  false,  §  10,  pp.  848-850. 
Criminal  liability  of  shipper  for  false,  §  10,  pp.  848-850. 
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EEPOETS. 

1.  Annual  reports  of  commission. 

2.  Of  investigations. 

3.  Of  carriers. 

1.  Annual  reports  of  commission. 

Commission  may  cause  its  annual  report  to  be  printed  for 

early  distribution,  §  14,  p.  853. 
Annual  report  shall  be  transmitted  to  Congress,  §  21,  p.  863. 
May  recommend  additional  legislation,  §  21,  p.  863. 

2.  Of  investigations. 

Shall  be  written,  §  14,  p.  853. 
Contents  of,  §  14,  p.  853. 

Commission  may  provide  for  publication  of,  §  14,  p.  853. 
Authorized  publication  of,  shall  be  competent  evidence,  §  14, 
p.  853. 

3.  Of  carriers. 

Statistics,  etc.,  contained  in,  shall  be  prima  facie  evidence, 

§  16,  pp.  855-858. 
Commission  may  require  annual,  §  20,  pp.  860-863. 
Contents  of,  §  20,  pp.  860-863. 
Forfeiture  for  failure  to  file,  §  20,  pp.  860-863. 
Annual  report  shall  be  made  under  oath,  §  20,  pp.  860-863. 
Commission  may  require  monthly,  §  20,  pp.  860-863. 

EEPRESENTATION  OF  CONTENTS. 

Criminal  liability  of  shipper  for  false,  §  10,  pp.  848-850. 

BOUTES. 

See     also,     "Commission;"     "Common     Carriers;"     "Through 

Routes." 
Filing,  etc.,  of  schedules  showing  rates  between  different  points  on, 

§  6,  pp.  841-843. 
Commission  may  establish,  §  15,  pp.  853-855. 

RULES. 

See,  "  Eegulations." 

SAILORS'  HOMES. 

Free  transportation  may  be  given  to  inmates  of,  §  1,  pp.  837-840. 
Transportation  at  reduced  rates  of  inmates  of,  §  22,  pp.  863,  864. 

SCHEDULES. 

See,  "  Tariff  Schedules." 
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SEAL. 

Commission  shall  have,  which  shall  be  judically  noticed,  §  17,  p.  859. 
Documents  certified  under  seal  of  commission,  §  16,  pp.  855-858. 

SECRETAKIES. 

Of  T.  M.  C.  A.,  see,  "  Traveling  Secretaries." 

SECRETARY  OF  COMMISSION. 

Commission  may  appoint,  §  18,  p.  859. 
Annual  salary,  $3,500,  §  18,  p.  859. 

Documents  filed  with  commission  shall  be  kept  as  public  records  in 
custody  of,  §  16,  pp.  855-858. 

SENATE. 

Appointment  of  commissioners  shall  be  by  and  with  the  advice  and 
consent  of,  §  11,  p.  850. 

SEPARATE  OFFENSE. 

See,  "  Offense." 

SERVICE. 

See  also,  "  Common  Carriers." 

Schedules  filed  and  posted  by  carrier  shall  state  any  rules  or  regula- 
tions which  affect  the  value  of,  to  the  passengers,  etc.,  §  6,  pp.  841- 
843. 

Payment  by  carrier  to  shipper  furnishing  any,  §  15,  pp.  853-855. 

SERVICE  OF  PROCESS. 

In  investigations  by  commission,  §  12,  pp.  850-852. 

In  suit  to  enforce  award  of  damages,  §  16,  pp.  855-858. 

SERVICES. 

Included  in  term  "  transportation,"  §  1,  pp.837-840. 

SESSIONS. 

General,  of  commission  shall  be  held  in  Washington,  D.  C,  §  19, 

p.  860. 
Special,  of  commission  may  be  held  anywhere  in  United  States,  §  19, 

p.  860. 

SET  ASIDE. 

Venue  of  suits  to,  orders  of  the  commission,  §  16,  p.  860. 

SETHNG  ASIDE. 

Of  order  of  commission,  §  15,  pp.  853-855. 

SHIPMENT. 

Continuous  carriage  to  destination  from  place  of,  §  7,  p.  847. 
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SHIPPERS. 

Duty  of  carriers  to  fumisb.  cars  to,  §  1,  pp.  837-840. 

Duty  of  railroads  to  furnish  switch  connections  to,  §  1,  pp.  837-840. 

Complaints  of,  upon  failure  of  carriers  to  install  switches,  §  1,  pp. 

837-840. 
Carriers  shall  not  extend  to,  any  privileges  or  facilities  not  specified 

in  tariffs,  §  6,  pp.  841-843. 
Injured  by  violations  of  this  Act  may  recover  damages  from  car- 
riers, §  8,  p.  847. 
Damaged  by  violations  of  this  Act  may  complain  to  commission  or 

sue  in  federal  court,  §  9,  p.  848. 
Criminal  liability  of,  for  false  billing,  §  10,  pp.  848-850. 
Criminal  liability  for  inducing  carriers  to  discriminate  unjustly, 

§  10,  pp.  848-850. 
Inducing  unjust   discrimination  liable  with   carrier,  in  action  on 

case  by  shipper  injured,  §  10,  pp.  848-850. 
Copy  of  report  of  investigation  shall  be  furnished  to  complainant, 

§  14,  p.  853. 
Injured,  may  apply  to  court  to  enforce  orders  of  commission,  §  16, 

pp.  855-858. 
Who  receive  rebates  are  guilty  of  misdemeanor  and  liable  to  fine 

and  imprisonment,  Elkins  Act,  §  1,  pp.  843-845. 
Receiving  rebates  from  carriers  shall  forfeit  three  times  the  amount, 

Elkins  Act,  §  1,  pp.  843-845. 
When  acts  of  officer,  agents,  etc.,  shall  be  deemed  acts  of,  Elkins 

Act,  §  1,  pp.  843-845. 
Power  of  court  to  compel  giving  of  testimony  or  production  of  books 

by,  Elkins  Act,  §  3,  pp.  846,  847. 

SHORT   HAUL. 

See,  "Long  and  Short  Haul." 

SLEEPING  CAR  COMPANIES. 

See  also,  "  Sleeping  Cahs." 

Included  in  term  "  common  carriers,"  §  1,  pp.  837-840. 

SLEEPING  CARS. 

Employees  on,  may  be  given  free  transportation,  §  1,  pp.  837-840. 

SOCIETIES. 

See,  "Charitable  Societies." 

SOLDIERS'  AND  SAILORS'  HOMES. 

Inmates  and  boards  of  managers  of,  may  be  given  free  transporta- 
tion, §  1,  pp.  887-840. 
Transportation  at  reduced  rates  of  inmates  of,  §  22,  pp.  863,  864. 

SOnCITATION. 

To  induce  carrier  to  discriminate  unjustly,  a  misdemeanor,  §  10, 
pp.  848-850. 
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SPECIAL  AGENTS. 

Commission  may  employ,  to  inspect  accounts,  etc.,  §  14,  p.  853. 
Commission  may  employ,  who  may  administer  oaths,  examine  wit- 
nesses and  receive  evidence,  §  20,  pp.  860-863. 

SPECIAL  COUNSEL. 

Commission  may  employ,  §  16,  pp.  855-858. 

SPECIAL  EXAMINERS. 

See,  "Examiners." 

SPECIAL  RATE. 

Discrimination  by  means  of,  prohibited,  §  2,  p.  840. 

SPURS. 

Included  in  term  "  railroad,"  §  1,  pp.  83Y-840. 

STATE  RAILROAD  COMMISSION. 

May  complain  to  commission  of  violation  by  carrier,  §  13,  pp.  852, 
853. 

STATES. 

See  also,  "  Body  Politic." 

Application  of  Act  to  transportation  between,  §  1,  pp.  837-840. 

Eailroad  commissions  of,  may  complain  to  commission,  §  13,  pp.  852, 

853. 
This  Act  shall  not  prevent  handling  of  property  at  reduced  rate  for, 

§  22,  pp.  863,  864. 

STATE  SOLDIERS'  AND  SAILORS'  HOMES. 

See,  "  Soldiers'  and  Sailors'  Homes." 

STATION. 

Two  copies  of  schedules  showing  rates,  etc.,  shall  be  kept  posted  in 
each,  §  6,  pp.  841-843. 

STATISTICS. 

Contained  in  annual  reports  of  carriers  shall  be  prima  facie  evi- 
dence, §  16,  pp.  855-858. 

STATUTE  OF  LIMITATIONS. 

On  complaints  for  recovery  of  damages  and  suits  to  enforce  orders 

for  payment  of  damages,  §  16,  pp.  855-858. 
Exception  as  to  damage  claims  accruing  prior  to  passage  of  this 

Act,  §  16,  pp.  855-858. 
Six  years',  on  recovery  of  three  times  amount  of  rebates  received, 

Elkins  Act,  §  1,  pp.  843-845. 

STATUTES. 

Eepealed  by  Elkins  Act,  Elkins  Act,  §  4,  p.  847. 
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STIPULATION. 

By  parties,  for  taking  of  testimony  in  a  foreign  country,  §  12,  pp. 
850-852. 

STOCK. 

Person  owning,  of  common  carrier  may  not  be  commissioner,  §  11, 
p.  850. 

STOCKHOLDERS. 

Annual  report  of  carrier  shall  show  number  of,  §  20,  pp.  860-863. 

STOPPAGE. 

Shall  not  prevent  continuous  carriage,  §  Y,  p.  847. 

STOEAGE. 

Charges  for,  see,  "  Charges." 

Services  in  connection  with,  included  in  term  "  transportation,"  §  1, 

pp.  837-840. 
Schedules   filed   and  posted  by  carrier   shall   separately   state  all 

charges  for,  §  6,  pp.  841-843. 

SUBPOENA. 

Power  of  commission  to,  §  12,  pp.  850-852. 
If  disobeyed,  aid  of  courts  may  be  invoiced,  §  12,  pp.  850-852. 
Circuit  Court  may  punish  disobedience  of,  §  12,  pp.  850-852. 
Any  commissioner  may  sign,  §  17,  p.  859. 

SUITS. 

See  also,  "Actions." 

Venue  of,  to  set  aside  or  suspend  orders  of  commission,  §  16,  pp. 

855-858. 
To  suspend  or  set  aside  orders  of  commission,  provisions  of  exx)edit- 

ing  act  applicable  to,  §  16,  pp.  855-858. 

SUPERANNUATED  EMPLOYEES. 

Included  in  term  "  employees  "  as  used  in  provision  as  to  giving  of 
free  transportation,  §  1,  pp.  837-840. 

SUPPLEMENTAL  ORDER. 

Of  commission,  prescribing  division  of  joint  rates,  §  15,  pp.  853- 

855. 

SUPREME  COURT. 

Appeal  shall  lie  to,  from  Circuit  Courts'  decision  on  petition  to  en- 
force order,  §  16,  pp.  855-858. 

Appeal  to,  on  petition  to  enforce  order,  shall  have  priority  over  all 
except  criminal  causes,  §  16,  pp.  855-858. 

Appeal  from  order  granting  injunction  shall  be  only  to,  §  16,  pp. 
855-858. 

Appeal  to,  shall  not  vacate  or  suspend  order  appealed  from,  §  16, 
pp.  855-858. 
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SURGEONS. 

Free  transportation  may  be  given  to  surgeons  in  employ  of  carriers, 
and  to  their  families,  §  1,  pp.  837-840. 

SUSPENSION. 

Of  order  of  commission,  §  16,  pp.  855-858. 

Venue  of  suits  to  suspend  orders  of  commission,  §  16,  pp.  855-858. 

Commission  may  suspend  its  order,  §  16,  pp.  855-858. 

SWITCHES. 

Included  in  term  "  railroad,"  §  1,  pp.  837-840. 
Duty  of  carrier  to  furnish,  §  1,  pp.  837-840. 

Complaint  by  shipper  upon  failure  of  railroad  to  install,  §  1,  pp. 
837-840. 

SYSTEM  OF  ACCOUNTS. 

Commission  may  require  use  of  uniform,  §  20,  pp.  860-863. 

TARIFF  SCHEDULES. 

See  also,  "  Commission;"  "Joint  Taeiffs." 

Common  carrier  shall  file,  print  and  keep  open  to  public  inspection, 

showing  all  its  rates,  fares,  etc.,  §  6,  pp.  841-843. 
Copies  of,  for  use  of  public  shall  be  kept  posted  in  two  conspicuous 

and  convenient  places  in  each  depot,  etc.,  §  6,  pp.  841-843. 
Shall  be  kept  posted  in  such  form  that  they  shall  be  accessible  to 

the  public  and  easily  inspected,  §  6,  pp.  841-843. 
Carrier  shall  not  transport  passengers  or  property  unless,  have  been 

published,  §  6,  pp.  841-843. 
Carrier  shall  not  remit  or  refund  any  portion  of  rates  or  charges 

specified  in,  §  6,  pp.  841-843. 
Carriers  shall  charge  only  rates  and  fares  specified  in,  §  6,  pp.  841- 

843. 
Carrier  shall  extend  no  privileges  or  facilities  not  specified  in,  §  6, 

pp.  841-843. 
Rates  in,  shall  not  exceed  maximum  fixed  by  commission,  §  15,  pp. 

853-855. 
Filing  of,  where  no  through  route  and  joint  rate  have  been  estab- 
lished, §  6,  pp.  841-843. 
Carrier  shall  file,  as  basis  for  joint  interchangeable  mileage,  §  22, 

pp.  863,  864. 
When  commission  may  modify  requirements  as  to  filing,  posting  and 

publishing,  §  6,  pp.  841-843. 
Shall  be  plainly  printed  in  large  type,  §  6,  pp.  841-843. 
Commission  may  prescribe  and  change  form  of,  §  6,  pp.  841-843. 
Shall  plainly  state  places  between  which  property  and  passengers 

will  be  transported,  §  6,  pp.  841-843. 
Shall  contain  the  classification  of  freight  in  force,  §  6,  pp,  841-843. 
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TARIFF  SCHEDULES— Continued: 

Shall  state  separately  all  terminal  charges,  storage  charges,  icing 

charges,  and  all  privileges  or  facilities  granted,  etc.,  §  6,  pp.  841- 

843. 
Shall  contain  any  rules  or  regulations  which  may  afiect  aggregate 

charges  or  the  value  of  the  service  rendered,  §  6,  pp.  841-843. 
No  changes  in  published,  except  on  thirty  days'  notice  to  the  com- 
mission and  the  public,  §  6,  pp.  841-843. 
When  changes  in,  may  be  on  less  than  specified  notice,  §  6,  pp.  841- 

843. 
Printing  of  nevr  schedules  to  show  changes  in  rates,  §  6,  pp.  841-843. 
Copies  of,  filed  with  commission  shall  be  prima  facie  evidence,  §  16, 

pp.  841-843. 
Wilful  failure  of  carrier  to  file,  publish  and  observe  a  misdemeanor, 

Elkins  Act,  §  1,  pp.  843-845. 
Departure  from  rates  filed  in,  shall  be  deemed  an  offense  under  this 

Act,  Elkins  Act,  §  1,  pp.  843-845. 
Unlawful  to  give  or  receive  rebates  from  rates  in,  Elkins  Act,  §  1, 

pp.  843-845. 
Fine  of  corporation  for  wilful  failure  to  publish,  file  and  observe, 

Elkins  Act,  §  1,  pp.  843-845. 
Act  of  oificer,  etc.,  who  wilfully  fails  to  file,  publish  and  observe, 

shall  be  deemed  act  of  carrier,  Elkins  Act,  §  1,  pp.  843-845. 
Rates  in,  shall  be  conclusively  deemed  legal  rate,  Elltins  Act,  §  1, 

pp.  843-845. 
Jurisdiction  of  court  to  punish  failure  to  file,  publish  and  observe, 

Elkins  Act,  §  1,  pp.  843-845. 
Proceedings  in  court,  instituted  by  commission,  to  enforce  observ- 
ance of,  Elkins  Act,  §  3,  pp.  846,  847. 
Orders  of  court  directing  observance  of  published  rates,  Elkins  Act, 

§  3,  pp.  846,  847. 

TELEGRAPH  COMPANIES. 

Linemen  of,  may  be  given  free  transportation,  §  1,  pp.  837-840. 

TELEPHONE  COMPANIES. 

Linemen  of,  may  be  given  free  transportation,  §  1,  pp.  837-840. 

TERMINAL  CHARGES. 

See  also,  "  Charges.'' 

Schedules  filed  and  posted  by  common  carrier  shall  separately  state 
all,  §  6,  pp.  841-843. 

TERMINAL  FACILITIES. 

See  also,  "Facilities." 

Included  in  term  "  railroad,"  §  1,  pp.  837-840. 

Carrier  not  required  to  give  use  of,  to  connecting  lines,  §  3,  p.  840. 

TERM  OF  OFFICE. 

Of  commissioners,  raised  from  six  to  seven  years,  §  24,  p.  865. 
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TEERITORIES. 

Application  of  Act  to  transportation  to,  or  from  points  in,  §  1,  pp. 

837-840. 
Eailroad  commissions  of,  may  complain  to  commission,  §  13,  pp. 

852,  853. 

TESTIFY. 

Court  may  compel  officer,  agent,  etc.,  to  appear  and,  §  9,  p.  848. 
Power  of  commission  to  require  witnesses  to  attend  and,  §  12,  pp. 
850-852. 

TESTIMONY. 

Taking  of,  by  deposition,  §  12,  pp.  850-852. 
Manner  taking  by  deposition,  §  12,  pp.  850-852. 
Taking,  by  deposition  in  a  foreign  country,  §  12,  pp.  850-852. 
Fees  of  witnesses  giving,  by  deposition,  §  12,  pp.  850-852. 
Shall  not  be  used  against  witness  in  any  criminal  proceedings,  §  9, 
p.  848;  §  19,  p.  860. 

THROUGH  RATES. 

See  also,  "Eates." 

Filing,  etc.,  of  schedules,  where  no  through  route  and  joint  rate  has 

been  established,  §  6,  pp.  841-843. 
When  changes  in,  may  be  made  on  less  than  thirty  days'  notice,  §  6, 

pp.  841-843. 
From  United  States  through  foreign  country  to  any  place  in  United 

States,  penalty  for  not  making  public,  §  6,  pp.  841-843. 

THROUGH  ROUTES. 

See  also,  "Eoutes." 

Duty  of  carriers  to  establish,  §  1,  pp.  837-840. 

Eates  applicable  to,  §  1,  pp.  837-840. 

By  rail  and  water,  filing  and  publishing  of  joint  rate  for,  §  6,  pp. 

841-843. 
Commission  may  establish,  §  15,  pp.  853-855. 
"Where  one  of  connecting  carriers  is  a  water  line,  §  15,  pp.  853-855. 

TICKETS. 

See  also,  "Free  Tickets." 

This  Act  shall  not  prevent  issuance  of  mileage,  excursion  or  pas- 
senger, §  22,  pp.  863,  864. 

This  Act  shall  not  prevent  issuance  of  joint,  interchangeable  5,000- 
mile,  §  22,  pp.  863,  804. 

Eailroads  may  exchange,  §  22,  pp.  863,  864. 

Special  privileges  as  to  free  baggage  under  mileage,  §  22,  pp.  863, 
864. 

TIMBER. 

May  be  transported  by  railroad  even  though  owned  and  produced  by 
it,  §  1,  pp.  837-840. 
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TIME  SCHEDULE. 

Unlawful  to  prevent  continuous  carriage  by  change  of,  §  7,  p.  847. 

TOWN. 

See,  "  Body  Politic." 

TRACKS. 

Included  in  term  "  railroad,"  §  1,  pp.  837-840. 

Carrier  not  required  to  give  use  of,  to  connecting  lines,  §  3,  p.  840. 

TRAFFIC. 

Kinds  of,  not  to  receive  undue  preference  from  carriers,  §  3,  p.  840. 

Interchange  of,  between  connecting  lines,  §  3,  p.  840. 

Every  common  carrier  shall  file  copies  of  all  its  contracts,  agree- 
ments, etc.,  relating  to,  §  6,  pp.  841-843. 

Military,  shall  have  precedence  over  all  other,  in  time  of  war,  or 
threatened  war,  §  6,  pp.  841-843. 

Mandamus  will  lie  to  compel  carrier  to  move,  §  23,  pp.  864,  865. 

TRAFFIC  AGREEMENTS. 

Every  common  carrier  shall  file  with  the  commission  copies  of,  §  6, 
pp.  841-843. 

TRANSFER. 

Services  in  connection  with  transfer  of  property  included  in  term 
"  transportation,"  §  1,  pp.  837-840. 

TRANSFER  IN  TRANSIT. 

Services  in  connection  with,  included  in  term  "  transportation,"  §  1, 
pp.  837-840. 

TRANSPORTATION. 

See  also,  "  Free  Transportation." 

Scope  of  term,  §  1,  pp.  837-840. 

Of  passengers  or  property,  application  of  Act  to,  §  1,  pp.  837-840. 

Duty  of  carriers  to  furnish,  §  1,  pp.  837-840. 

Charges  for,  shall  be  just  and  reasonable,  §  1,  pp.  837-840. 

By  railroad  of  articles  manufactured,  produced  or  owned  by  it,  pro- 
hibited, except  for  use  in  business  as  carrier,  §  1,  pp.  837-840. 

Discrimination  as  to  rates  and  charges  for,  prohibited,  §  2,  p.  840. 

Undue  preference  to  shippers,  localities,  etc.,  prohibited,  §  3,  p.  840. 

Duty  to  afford  facilities  for,  to  connecting  lines,  §  3,  p.  840. 

Charges  for  long  and  short  hauls,  §  4,  pp.  840,  841. 

Carriers  shall  file,  print,  and  kep  open  to  public  inspection  schedules 
showing  all  their  rates,  charges,  etc.,  for,  §  6,  pp.  841-843. 

Section  as  to  filing  and  posting  of  schedules  applies  to  all,  defined  in 
this  Act,  §  6,  pp.  841-843. 

Carrier  shall  not  engage  in,  unless  rates,  etc.,  have  been  published, 
§  6,  pp.  841-843. 
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TRANSPORTATION  COMPANY. 

See,  "  Common  Carrier." 

TRAVELING  SECRETARIES. 

Of  T.  M.  C.  A.  may  be  given  free  transportation,  §  1,  pp.  837-840. 

TROOPS. 

In  time  of  war,  or  threatened  war,  precedence  shall  be  given  to  trans- 
portation of,  §  6,  pp.  841-843. 

TYPE. 

Schedules  filed  and  posted  by  carrier  shall  be  plainly  printed  in 
large,  §  6,  pp.  841-843. 

XJNDTJE  PREFERENCES. 

See,  "Preferences." 

UNIFORM  SYSTEM  OF  ACCOUNTS. 

Commission  may  require  use  of,  §  20,  pp.  860-863. 

UNITED  STATES. 

Application  of  Act  to  commerce  between  points  in  foreign  countries 

and  the,  §  1,  pp.  837-840. 
This  Act  shall  not  prevent  handling  of  property  at  reduced  rate  for 

government  of,  §  22,  pp.  863,  864. 

UNITED  STATES  DISTRICT  ATTORNEYS. 

Shall  institute  necessary  proceedings  to  enforce  Act,  and  punish 
violations  thereof,  at  request  of  commission,  §  12,  pp.  850-862; 
Elkins  Act,  §  3,  pp.  846,  847. 

Shall  bring  civil  suits  to  recover  forfeitures  for  violations  of 
orders,  §  16,  pp.  855-858. 

To  prosecute  proceedings  against  carriers  on  direction  of  attorney- 
general  or  request  by  commission,  Elkins  Act,  §  3,  pp.  846,  847. 

UNJUST  DISCRIMINATION. 

See,  "  Discrimination." 

UNLAWFUL. 

Various  acts  which  are,  see  specific  headings. 

UNREASONABLE  PREFERENCES. 

See,  "Preferences." 

VACANCIES. 

Pilling  of,  in  the  Interstate  Commerce  Commission,  §  11,  p.  850. 
In  commission  shall  not  impair  powers  of  remaining  commissioners 
to  act,  §  11,  p.  850. 

VALUABLE  CONSIDERATION. 

Receipt  of,  as  rebate  or  offset,  Elkins  Act,  §  1,  pp.  843-845. 
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VALUE  or  SERVICE  EENDERED. 

Schedules  filed  and  posted  by  carrier  shall  state  any  rules  or  regTila- 
tions  which  affect  the,  to  passenger,  shipper  or  consignee,  §  6,  pp. 
841-843. 

VEHICLES. 

Which  are  included  in  term  "  transportation,"  §  1,  pp.  837-840. 

VENTILATION. 

Services  in  connection  with,  included  in  term  "  transportation,"  §  1, 
pp.  837-840. 

VENUE. 

See  also,  "Jurisdiction." 

Of  suits  to  enjoin,  set  aside  or  suspend  orders  of  commission,  §  16, 
pp.  855-858. 

VILLAGE. 

See,  "  Body  Politic." 

VOTE. 

Every  vote  of  commission  shall  be  entered  of  record,  §  17,  p.  859. 

VOUCHERS. 

For  payment  of  expenses  of  commission,  §  18,  p.  859. 

WAR. 

In  time  of,  or  threatened,  preference  and  precedence  shall  be  given 
to  military  traffic,  §  6,  pp.  841-843. 

WASHINGTON. 

Principal  office  of  commission  shall  be  in,  §  19,  p.  860. 
General  sessions  of  commission  shall  be  held  in,  §  19,  p.  860. 

WATER. 

Act  does  not  apply  to  transportation  of,  by  pipe  lines,  §  1,  pp.  837- 

840. 
Carrier  shall  file,  etc.,  schedules  showing  rates  for  transportation  by, 

when  a  through  route  and  joint  rate  has  been  established,  §  6,  pp. 

837-840. 

WATER  LINE. 

Commission  may  establish  through  route  and  joint  rate  over,  §  15, 
pp.  853-855. 

WEIGHING. 

Criminal  liability  of  carrier  for  false,  §  10,  pp.  848-850. 

WEIGHT. 

Criminal  liability  of  carrier  for  false  report  of,  §  10,  pp.  848-850. 
Criminal  liability  of  shipper  for  false  report  of,  §  10,  pp.  848-850. 
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WITNESSES. 

When  free  transportation  may  be  given  to,  §  1,  pp.  837-840. 

Court  may  compel,  to  testify,  §  9,  p.  848;  Elkins  Act,  §  3,  pp.  846, 

847. 
Commission  may  compel,  to  attend  and  testify,  §  12,  pp.  850-852. 
Attendance  may  be  required  from  any  place  in  United  States,  at  any 

designated  place  of  hearing  by  commission,  §  12,  pp,  850-852. 
Testimony  of  any,  may  be  taken  by  deposition,  §  12,  pp.  850-852. 
Manner  of  taking  testimony  of,  by  deposition,  §  12,  pp.  850-852. 
Taking  testimony  of,  in  a  foreign  country,  by  deposition,  §  12,  pp. 

850-852. 
Fees  of,  testifying  by  deposition,  §  12,  pp.  850-852. 
Contempt  of  court  by,  §  12,  pp.  850-852. 

Fees  and  mileage  of,  same  as  in  United  States  courts,  §  18,  p.  859. 
Special  agents  may  examine,  §  20,  pp.  860-863. 
Power   of   court   to    compel   attendance   and   giving   of   testimony, 

Elkins  Act,  §  3,  pp.  846,  847. 
Immunity  in  court  proceedings,  Elkins  Act,  §  3,  pp.  846,  847. 

WRECKS. 

Persons  injured  in,  and  attendant  physicians  and  nurses  may  be 
given  free  transportation,  §  1,  pp.  837-840. 

WEIT  OF  MANDAMUS. 

See,  "Mandamus.'' 

YARDS. 

See,  "  Freight  Yards." 

YOUNG  MEN'S  CHRISTIAN  ASSOCIATIONS. 

See,  "  Traveling  Secretaries." 
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ABANDONMENT. 

Of  lines  by  carrier,  n.  [14],  p.  586. 

ABETS. 

Agent  or  officer  of  carrier  who  abets  violation  of  provisions  of  Act  or 
order  of  commission  guilty  of  misdemeanor,  §  56,  subd.  2,  p.  595. 

Agent  or  officer  of  corporation  other  than  carrier  who  abets  violation 
of  Act  or  order  of  commission  guilty  of  misdemeanor,  §  58,  subd. 
2,  pp.  611,  612. 

ABOLISHED. 

By  the  Public   Service   Commissions  Law; 

Board  of  railroad  commissioners,  §  80,  p.  660. 
Board  of  rapid  transit  railroad  commissioners,  §  83,  p.  662. 
Commission  of  gas  and  electricity,  §  81,  p.  661. 
Inspector  and  deputy  inspector  of  gas  meters,  §  82,  pp.  661, 
662. 

ABSTRACTS. 

Of  reports  of  public  service  corporations  to  be  printed,  and  dis- 
tributed, §  16,  p.  89. 

ABUTTING  OWNERS. 

Consents  to  contraction  of  street  railroad: 

Necessity  of,  n.  [7],  p.  564. 

Report  of  commissioners  in  lieu  of,  n.  [8],  pp.  564,  565. 
Interference  with  easements  of,  by  elevated  railroads,  n.  pp.  571-576. 

ACCESS. 

To  accounts  and  records  of  carriers,  commission  shall  have,  §  52, 

p.  556. 
Interference  with  easement  of,  by  elevated  railroads,  n.,  pp.  571- 

576. 

ACCESSORIAL  SERVICES. 

Definition  of  term,  n.  [9],  p.  39. 

ACCIDENT. 

Term  defined,  n.,  p.  458. 

ACCIDENTS. 

Carriers  may  give  free  transportation  to  persons  injured  in,  and  to 

attendant  physicians  and  nurses,  §  33,  pp.  343,  344. 
Notice  of  happening  of,  to  be  given  to  commissions,  §  47,  p.  457. 
Investigation  of,  by  commission,  §  47,  p.  457. 
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ACCOMMODATIONS. 

See  also,  "  Sekvioe  and  Facilities." 

Afforded  by  carriers,  commission  shall  keep  informed  as  to,  §  45, 

subd.  2,  p.  450. 
Whether  statutes  or  orders  relating  to,  regulate  interstate  commerce, 

n.  [15],  pp.  166-167. 
Discrimination  in,  furnished  to  negroes,  n.  [2Y],  pp.  333,  334. 

ACCOUNTS. 

1.  Of  carriers. 

2.  Of  gas  and  electrical  corporations  and  nmnicipalities  furnish- 

ing gas  or  electricity. 

1.  Of  carriers. 

General  power  of  commission  to  examine  and  compel  produc- 
tion of,  §  45,  subd.  3,  pp.  450,  451. 

Carriers  may  be  required  to  file  sworn  copies  of,  with  commis- 
sion, §  45,  subd.  3,  pp.  450,  451. 

Commission  shall  have  access  to,  §  52,  p.  556. 

In  which  particular  items  are  to  be  entered  may  be  prescribed 
by  commission,  §  52,  p.  556. 

Form  of,  may  be  prescribed  by  commission,  §  52,  p.  556. 

System  may  be  prescribed  by  commission,  §  52,  p.  556. 

May  be  inspected  by  subordinates  of  commission,  §  52,  p.  556. 

Employee  of  commission  shall  not  divulge  information  ac- 
quired on  examination  of  accounts  of,  §  52,  p.  556. 

Power  of  commission  to  compel  keeping  of,  n.,  p.  557. 

Z.  Gas  and  electrical  corporations,  and  municipalities  furnishing 
gas  or  electricity. 

Commission  may  prescribe  methods  of  keeping,  §  66,  subd. 
4,  p.  618. 

General  power  of  commission  to  examine  or  compel  produc- 
tion of,  §  66,  subd.  8,  p.  619. 

Examination  of,  upon  investigation  as  to  quality  or  price  of 
gas  or  electricity,  §  71,  p.  641. 

ACKNOWLEDGMENT  OF  SERVICE. 

Of  order  of  commission,  §  23,  p.  115. 

ACQUISITION  OF  PROPERTY. 

See,  "  Property." 

ACT. 

Short  title  of,  §  1,  p.  2. 
Application  of,  in  general,  §  1,  p.  2. 

Public  Service  Commissions  Law  not  a  local  act,  n.  [3],  p.  68. 
Validity  of  provision  of,  as  to  application  to  Appellate  Division  for 
appropriation  for  commission,  n.  [4],  p.  86. 
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ACT—  Continued. 

Liability  of  carrier  for  loss  or  injury  caused  by  violation  of  provi- 
sions of,  §  40,  pp.  443,  444. 

Action  to  recover  for  loss  or  injury  caused  by  violation  of,  §  40, 
pp.  443,  444. 

Forfeiture  for  violation  of,  by  carrier,  §  56,  subd.  1,  p.  595. 

Agent  or  officer  of  carrier  who  violat€s  provisions  of,  guilty  of  mis- 
demeanor, §  56,  subd.  2,  p.  595. 

Summary  proceedings  in  supreme  court  to  stop  or  prevent  violation 
of,  by  carrier,  §  5Y,  p.  598. 

Forfeiture  for  violation  of,  by  corporation  other  than  carrier,  §  58, 
subd.  1,  p.  611. 

Violation  of,  by  agent  or  officer  of  corporation  other  than  carrier 
is  misdemeanor,  §  58,  subd.  2,  pp.  611,  612. 

Forfeiture  for  violation  of,  by  gas  or  electrical  corporations,  §  73, 
pp.  655,  656. 

Summary  proceedings  to  prevent  violation  of,  by  gas  or  electrical 
corporation  or  municipalities  furnishing  gas  or  electricty,  §  Y4, 
pp.  656,  657. 

Abolishes  board  of  railroad  commissioners,  §  80,  p.  660. 

Abolishes  commission  of  gas  and  electricity,  §  81,  p.  661. 

Abolishes  board  of  rapid  transit  railroad  commissioners,  §  83,  p. 
662. 

Abolishes  inspector  and  deputy  inspector  of  gas  meters,  §  82,  pp. 
661,  662. 

EfEect  of,  on  pending  actions  and  proceedings,  §  85,  p.  666. 

Effect  on  investigations,  examinations,  etc.,  begun  prior  to  enact- 
ment of  Act,  §  85,  p.  666. 

Does  not  apply  to  interstate  or  foreign  commerce,  §  86,  p.  667. 

What  lav^s  repealed  by,  §  87,  p.  667. 

Time  of  taking  effect,  §  89,  p.  669. 

ACTIONS. 

See  also,  "  Burden  of  Proof  ;"  "  Evidence  ;"  "  Limitation  of  Ac- 
tion;" "Pleadings;"   "Presumptions;"   "Witnesses." 

1.  In  general. 

2.  Particular  actions. 

1.  In  general. 

When  courts  will  pass  upon  questions  of  constitutionality  of 

statutes,  n.  [26],  p.  21. 
Preferences  in  trial  of,  generally,  n.,  p.  111. 
When  particular  actions  are  suits  against  a  state,  n.  [22],  pp. 

143-145. 
Eemoval  to  federal  courts,  amount  in  controversy,  n.  [26],  p. 

146. 

60 
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ACTIONS  —  Continued. 

1.  In  general  —  Continued. 

Validity  of  provisions  allowing  attorney's  fees  to  successful 

litigant,  n.  [3],  pp.  446,  447. 
Whether  statutory  remedies  supersede  existing  remedies,  n. 

[2],  pp.  445,  446. 
Effect  of  receivership  on  right  of  action  against  railroad,  n. 

[5],  p.  448, 
Compelling  election  of  remedy  upon  trial  of,  n.   [8],  p.  449. 
Effect  of  act  on  pending  actions  begun  by  boards  abolished, 

§  85,  p.  666. 

2.  Particular  actions. 

Whether  particular  actions  are  suits  against  a  state,  n.  [22], 

pp.  143-145. 
To  which  commission  is  party : 

Duty  of  counsel  to  commission  to  appear  in  and  prose- 
cute, §  12,  p.  80. 

Preferences,  §  21,  pp.  110,  111. 

In  name  of  commission  to  stop  or  prevent  violation  of 
Act  or  order  of  commission  by  carriers,  §  57,  p.  598. 

In  name  of  commission  to  stop  or  prevent  violation  of 
Act  or  order  of  commission  by  gas  or  electrical  corpor- 
ations, §  74,  pp.  656,  657. 
To  set   aside  orders   of   commission,   as   warranting   remis- 
sion of  penalties,  §  59,  p.  595 ;  §  73,  pp.  655,  656. 
To  review  orders  of  commission: 

In  general,  n.  [5],  pp.  123,  124. 

Acts  of  administrative  tribunals,  n.  [6],  pp.  124,  125. 

Constitutional  questions,  n.  [7],  pp.  125-128. 

Acts  done  pursuant  to  police  power,  n.  [8],  pp.  128,  129. 

Orders  as  to  rates  and  service,  n.  [9],  pp.  129-132. 
To  enforce  orders  of  commission: 

In  general,  n.  [1],  pp.  599,  600. 

Who  may  sue,  n.  [2],  p.  600. 

Necessary  defendants,  n.  [3],  p.  600. 

Form  of  enforceable  orders,  n.  [4],  p.  601. 

Preliminary  injunctions,  n.  [5],  pp.  601,  602. 

What  evidence  may  be  considered,  n.  [6],  pp.  602,  603. 

Burden  of  proof,  n.  [7],  p.  603. 

Power  to  revise  or  modify,  n.  [9],  pp.  604,  605. 

Questions  which  will  be  considered,  n.  [10],  pp.  605-607. 

Awards  of  money  damages,  n.  [11],  p.  607. 
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ACTIONS  —  Continued. 

2.  Particular  actions  —  Continued. 

To  restrain  enforcement  of  orders  of  commission : 
In  general,  n.  [10],  pp.  132,  133. 
Grounds  for  equitable  relief,  n.  [11],  pp.  133-135. 
When  temporary  restraining  order  will  be  granted,  n. 

[12],  pp.  13S,  136. 
When   temporary   restraining   order   will   be   denied,   n. 

[13],  pp.  136,  137. 
Premature  application,  n.   [14],  pp.  137,  138. 
Where  petitioner  is  unlawful  monopoly,  n.  [15],  p.  138. 
Parties  and  procedure,  n.  [16],  pp.  188,  139. 
Eule  when  reasonable  doubt  exists,  n.  [17],  pp.  139,  140. 
Form  and  scope  of  injunction  orders,  n.    [18],  pp.  140, 

141. 
Eelief  from  changed  conditions,  n.  [19],  p.  141. 
Whether  action  in  federal  court  to  restrain  enforcement 

of  an  order  of  a  state  commission  is  a  suit  against  a 

state,  n.   [22],  pp.  143-145. 
For  damages  caused  by  failure  of  carrier  to  transport,  n. 

[15],  pp.  184,  185. 
By  shippers  to  recover  overcharge: 

Eight  of  recovery,  n.   [52],  pp.  205-207. 

Eeparation  through  Interstate  Commerce  Commission,  n. 

[53],  pp.  207,  208. 
Burden  of  proof,  n.  [54],  pp.  205-209. 
Evidence  and  findings,   n.    [55],  pp.  208,  209;   n.   [86], 

p.  305. 
Measure  of  damage,  n.  [56],  p.  209. 
Limitation  of  action,  n.  [57],  p.  209. 
By  persons  injured  to  recover  statutory  penalties : 
In  general,  n.  [72],  pp.  219,  220. 

By  shippers  against  connecting  carriers,  n.   [32],  p.  375. 
To  recover  penalties  for  failure  to  furnish  gas  or  elec- 
tricity, n.  [18],  pp.  630,  631. 
To  recover  penalty  for  delay  in  transportation,  burden 

of  proof,  n.  [32],  p.  437. 
Eecovery  of  more  than  one  penalty  in  single  action,  n. 

[69],  pp.  215-217. 
Matters  in  defense,  n.  [71],  pp.  218,  219. 
Effect  of  repeal  of  penal  statute,  n.  [73],  p.  220. 
By  state  to  recover  penalties  or  forfeitures: 

To  recover  any,  under  this  Act,  §  59,  p.  613;  n.,  pp.  614, 

615. 
To  recover  forfeitures  for  failure  of  carrier  to  file  re- 
port, §  46,  pp.  454,  455. 
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ACTIONS  —  Continued. 

2.  Particular  actions  —  Continued. 

For  penalties  for  failures  of  gas  or  electrical  corporations 
or  municipalities  furnishing  gas  or  electricity  to  make 
or  correct  annual  reports,  §  66,  subd.  6,  pp.  618;  619. 
To  recover  forfeitures  from  gas  or  electrical  corpora- 
tions or  officers  and  agents  thereof,  for  violations  of 
Act  or  orders  of  commission,  §  73,  pp.  655,  656. 
Whether  action  to  restrain  the  institution  of  suit  to  recover 

penalties  is  a  suit  against  a  state,  n.  [22],  pp.  143-145. 
To    recover    damages    on    account    of    unreasonable    rates, 
published    rates    as    standard   of    reasonableness,   n.    [13], 
p.  233. 
By  shippers,  arising  from  unlawful  discriminations  in  rates: 
Eight  of  action,  n.  [81],  p.  302. 
Injunctions,  n.  [82],  p.  303. 
Adequacy  of  remedy,  n.  [83],  p.  303. 
Pleadings,  n.   [84],  pp.  303,  304;  n.   [32],  p.  342. 
Burden  of  proof,  n.  [85],  pp.  304,  305. 
Evidence,  n.  [86],  p.  305;  n.  [34],  p.  342. 
Defenses,  n.  [8Y],  pp.  305,  306. 
Damages,  n.  [88],  p.  306. 
By  shipper  arising  from  discriminations  as  to  facilities: 
Eight  of  action,  n.   [31],  p.  341. 
Complaint,  n.   [32],  p.  342. 
Adequacy  of  remedy  at  lavr,  n.  [33],  p.  342. 
To    recover   charges    imposed   pursuant   to   regulations  not 

published,  n.  [8],  p.  348. 
As  to  passenger  tickets,  n.  [22],  p.  354. 
By   connecting   carriers   to    recover   for    discriminations,   n. 

[29],  p.  374. 
To  recover  for  violations  of  long  and  short  haul  rule: 
Eight  of  action,  n.  [37],  p.  395. 
What  must  be  proved,  n.  [38],  p.  395. 
Admissibility  of  evidence,  n.  [39],  p.  395. 
Defenses,  n.  [40],  p.  396. 
Measure  of  damages,  n.  [41],  p.  396. 
Tor  failure  to  furnish  cars  or  discrimination  in  so  furnishing: 
Nature  of  action,  n.  [17],  p.  408. 
Eight  of  action,  n.   [18],  p.  408. 

Effect  of  pendency  of  other  proceeding,  n.  [19],  p.  409. 
Defenses,  n.  [20],  p.  409. 
Pleading  and  proof,  n.  [21],  p.  409. 
Questions  for  jury,  n.    [22],  p.  410. 
Measure  of  damage,  n.  [23],  p.  410. 
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ACTIONS  —  Continued. 

2.  Particular  actions  —  Continued. 

To  recover  for  loss  caused  by  delay  in  transit : 

Burden  of  proof  as  to  negligence,  §  38,  pp.  414,  415. 
Measure  of  damages,  n.  [37],  pp.  438,  439. 
For  damages  to  goods  in  transit,  burden  of  proving  exemp- 
tion or  limitation  of  liability,  n.  [28],  pp.  434,  435. 
To  recover  for  loss  of  baggage,  n.  [44],  p.  441. 
Notice  by  carrier  of  happening  of  accident  not  to  be  used 
as  evidence  against  carrier  in  actions  for  damages  arising 
out  of  tbe  accident,  §  47,  p.  457. 
To  recover  for  loss  caused  by  violation  of  Act  or  order  of 
commission : 

Where  may  be  brought,  §  40,  pp.  443,  444. 
Reasonable  attorney's  fees  may  be  taxed  as  part  of  plain- 
tiff's costs  in,  §  40,  pp.  443,  444.     " 
Validity  of  provision  allowing  attorney's  fees  to  plain- 
tiff if  successful,  n.   [3],  pp.  446,  447. 
Eight  of  action  against  railroads  and  their  representatives 
for  failure  to  perform  public  duties,  n.    [1],  pp.  444,  445. 
To  restrain  or  set  aside  unauthorized  agreements  as  to  con- 
solidation, transfer  of  stock,  leasing,  etc.,  n.  [11],  p.  585. 
To  annul  franchises,  n.   [17],  p.  587. 
By  consumers  of  gas,  n.  [17],  p.  630. 
To  prevent   enforcing  of  statute   regulating  rates  for  gas, 

n.    [19],  pp.   654,  655. 
To  enforce  regulations  as  to  rates  for  gas,  n.  [19],  p.  655. 
Compelling  performance  of  public  duties  by  gas  corporations, 

n.,  p.   658. 
To  collect  charges  for  gas  or  electricity,  excessive  charge  a 
complete  defense  in,  §  75,  p.  658. 

ACT  or  GOD. 

As  excusing  injury  to,  or  loss  of,  goods,  n.  [9],  p.  418. 

ACTS. 

Commission  may  draft,  for  enactment,  §  45,  subd.  4,  p.  451 
Of  agents  or  officers  of  corporations,  when  deemed  acts  of  corpora- 
tion, §  58,  subd.  3,  p.  612. 

ADDITIONS. 

To  railroads,  see,  "Extensions." 

To  form  prescribed  for  annual  reports  of  gas  and  electrictil  cor- 
porations, and  municipalities  furnishing  gas  or  electricity,  §  66, 
subd.  6,  pp.  618,  619. 
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ADEQUACY. 

See  also,  "  Service  and  Facilities." 

Of  service  given  by  carriers,  commission  shall  keep  informed  as  to 
§  45,  subd.  2,  p.  450. 

ADEQUATE  SERVICE. 

See  also,  "  Service  and  Facilities." 
Duty  of  carrier  to  furnish,  §  26,  p.  173. 

ADJUDICATIONS. 

EfEect  of  previous,  in  construing  statutes,  n.  [33],  pp.  25,  26. 

ADMINISTER. 

See,  "  Oaths." 

ADMINISTRATIVE  AGENCIES. 

Eailroad  commissions  as,  n.  [15],  pp.  55,  56. 

ADVANCES. 

In  rates,  n.  [39],  pp.  200-202;  n.  [72],  p.  543. 
Efiect  of  prior  maintenance,  n.   [66],  pp.   534,  535. 
In  rates  to  be  filed  with  commission,  n.,  p.  245. 

ADVERTISING,  NEWSPAPER. 

Issuance  of  passenger  transportation  in  exchange  for,  §  33,  pp.  343, 
344. 

ADVICE. 

Duty  of  counsel  to  give,  to  commissioners  or  commission,  §  12,  p. 
80. 

ADVICE  AND  CONSENT. 

Of  Senate  necessary  to  appointment  of  commissioners,  §  4,  p.  46. 

ADVISABIIITY. 

Of  change  in  law  concerning  carriers,  hearing  by  commission  as  to, 
§  45,  subd.  4,  p.  451. 

AriTDAVIT. 

Upon  application  for  punishment  of  witness  for  contempt,  §  19, 
subd.  2,  p.  93. 

AGENTS. 

1.  Of  carriers. 

2.  Of  commission. 

3.  Of  corporations  other  than  carriers. 

4.  Of  gas  and  electrical  corporations. 

1.  Of  carriers. 

Acts  forbidden  to,  §  15,  p.  87. 

Whether  carriers  are  bound  by  statements  and  acts  of,  as  to 

rates,  n.  [41],  p.  202;  n.  [8],  p.  257. 
Shipper  may  not  rely  on  statements  of,  as  to  rates,  n.  [11], 

p.  257. 
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AGENTS  —  Continued. 

1.  Of  carriers  —  Continued. 

Pree  transportation  may  be  given  to  agents  of  carriers  and 
their  families,  §  33,  pp.  343,  344 

False  billing,  classification  and  weighing,  of  freight  by,  pro- 
hibited, §  34,  p.  355. 

Criminal  liability  of,  for  violation  of  long  and  short  haul 
rule,  n.  [43],  p.  396. 

Duty  to  observe  orders  of  commission,  §  56,  subd.  1,  p.  595. 

Who  violate  provision  of  Act,  or  order  of  commission  guilty 
of  misdemeanor,  §  56,  subd.  2,  p.  595. 

Prosecution  of,  for  unlawful  acts,  n.,  p.  597. 

2.  Of  commission. 

Inspection  of  accounts  of  carriers  by,  §  52,  p.  556. 

Shall  not  divulge  information  acquired  from  inspection  of 

accounts  of  carriers,  §  52,  p.  556. 
Inspection  of  gas  or  electrical  plants  by,  §  66,  subd.  3,  pp.  61Y, 

618;  §  66,  subd.  8,  p.  619. 
Inspection  as  to  purity  and  illuminating  power  of  gas,  §  66, 

subd.  3,  pp.  617,  618. 
Shall  not  divulge  information  gained  upon  inspection  as  to 

purity  or  illuminating  power  of  gas,  §  66,  subd.  3,  pp.  617, 

618. 
Inspection  by,  after  complaint  as  to  quality  or  price  of  gas 

or  electricity,  §  71,  p.  641. 

3.  Of  corporations  other  than  carriers. 

Violation  of  Act,  or  order  of  commission  by,  is  misdemeanor, 

§  58,  subd.  2,  pp.  611,  612. 
When  act  of,  deemed  to  be  act  of  corporation,  §  58,  subd.  3, 

p.  612. 

4.  Of  gas  or  electrical  corporations. 

Acts  forbidden  to,  §  15,  p.  87. 

Duty  to  comply  with  orders  of  commission,  §  73,  pp.  655, 

656. 
Forfeitures  for  failure  to  comply  with  orders  of  commission 
or  provisions  of  Act,  §  73,  pp.  655,  656. 
AGENTS,  BAGGAGE. 

See,  "Baggage  Agents." 

AGREED  VAITTATIONS. 

Of  property  shipped,   validity  of   stipulations  by  shipper  for,  n. 
[21],  pp.  430-432. 

AGREEMENTS. 

Between  railroads  not  to  reduce  fares,  n.  [50],  p.  205. 
Copies  of,  between  carriers  concerning  transportation  to  be  filed, 
§  30,  subd.  2,  p.  246. 
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AGREEMENTS  —  Continued. 

Between  carrier  and  shipper  for  through  transportation,  n.  [3],  p. 
248. 

Between  carriers  for  through  routes  and  through  rates,  n.  [4],  pp. 
248,  249. 

As  to  rates  do  not  affect  public  right  to  equality  of  rates,  n.  [18], 
p.  261. 

Effect  on  duty  of  carrier  as  to  distribution  of  cars,  n.   [12],  p.  406. 

By  carrier  to  prevent  carriage  of  property  from  being  continuous, 
prohibited,  §  39,  pp.  441,  442. 

As  to  fares  and  rates,  commission  may  require  annual  report  of 
carriers  to  contain  information  as  to,  §  46,  pp.  454,  455. 

Affecting  franchises  of  carriers  invalid  unless  approved  by  com- 
mission, §  54,  pp.  576,  577. 

For  transfer  of  stock  by  or  to  carrier,  validity  of,  §  54,  pp.  576,  577. 

For  transfer  of  stock  by  or  to  gas  or  electrical  corporations,  validity 
of,  §  70,  p.  639. 
AIDS. 

Agent  or  officer  of  carrier  who  aids  in  violation  of  provisions  of 
Act  or  order  of  commission  guilty  of  misdemeanor,  §  56,  subd.  2, 
p.  595. 

Agent  or  officer  of  corporation  other  than  carrier  who  aids  in  viola- 
tion of  Act  or  order  of  commission  guilty  of  misdemeanor,  §  58, 
subd.  2,  pp.  611,  612. 
AIR. 

Interference  with  easement  of,  by  elevated  railroads,  n.,  pp.  571- 
576. 

AIIEGATIONS. 

Of  complaints,  indictments,  etc.,  see  specific  headings. 
Of  petition  in  summary  proceedings  in  supreme  court  to  stop  or 
prevent  violations  of  Act  or  orders  of  commission : 
By  carrier,  §  57,  p.  598. 

By  gas  or  electrical  corporation  or  municipality  furnishing  gas 
or  electricity,  §  74,  pp.  656,  657. 
AMEND. 

Keservation  by  state  of  power  to  amend  charters,  n.  [10]-[12],  pp. 

10,  11. 
Power  to  regulate  not  dependent  on  reservation  of  power  to  amend 
charters,  n.  [13],  pp.  11,  12. 

AMENDMENT. 

Of  pleadings  in  proceedings  before  commission,  n.  [1],  p.  103;  n. 

[9],  p.  465. 
Of  annual  reports  of  carriers,  §  46,  pp.  454,  455. 
Of  annual  reports  of  gas  and  electrical  corporations  and  munici- 
palities furnishing  gas  or  electricity,  §  66,  subd.  6,  pp.  618,  619. 
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AMOUNT  IN  CONTROVERSY. 

In  a  suit  to  recover  penalties,  n.,  p.  614. 

ANNUAL  REPORTS, 

See,  "  Reports." 

ANSWER. 

See  also,  "  Pleadings." 

Refusal  of  witness  to,  §  19,  subd.  2,  p.  93. 

Time   for   making,    in   summary   proceedings   in    Supreme   Court 

against  carriers,  §  57,  p.  598. 
Time  for  making,  in  summary  proceedings  against  gas  or  electrical 

corporations  or  municipalities  furnishing  gas  or  electricity,  §  74, 

pp.  656,  657. 

ANTICIPATE. 

Carrier  must  have  cars  and  motive  power  for  traffic  which  it  can 

reasonably,  §  37,  subd.  1,  pp.  397,  308. 
Carriers  not  bound  to  anticipate  exceptional  rush  of  business,  n. 

[7],  p.  179;  n.  [11],  p.  183;  n.  [8],  pp.  402,  403. 

ANTI-TRUST  lAWS. 

Commission  has  no  power  to  enforce,  n.  [25],  p.  495. 

APPEARANCE. 

In  investigation  as  to  quality  or  price  of  gas  or  electricity,  §  72, 
pp.  642,  643. 

APPELLATE  DIVISION. 

Application  to,  in  case  of  failure  of  board  of  estimate  and  appor- 
tionment to  make  sufficient  appropriation  for  salaries  and  ex- 
penses of  commission,  §  14,  subd.  1,  pp.  82,  83. 

Validity  of  provision  as  to  application  to,  for  appropriation  for 
commissions,  n.  [4],  p.  86. 

APPLIANCES. 

Duty  of  carriers  to  furnish  safe,  n.  [8],  p.  180. 

Public  control  over,  n.  [2],  p.  650. 

To  be  used  by  carriers,  power  of  commission  to  prescribe,  §  49,  pp. 

474,  475. 
What  are  safe  and  adequate  appliances  determinable  by  commission, 

§  49,  pp.  474,  475. 

APPLICANTS. 

See  also,  "Cars." 

Distribution  of  cars  among,,  when  there  is  shortage,  §  37,  subd.  1, 
pp.  397,  398. 

APPLICATION. 

Of  Act,  §  1,  p.  2. 

Of  Article  II  of  Act,  §  25,  p.  148. 

Of  Article  IV  of  Act,  §  65,  p.  616. 
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APPnCATIONS. 

To  justice  of  supreme  court  to  punisli  witness  for  contempt,  §  19, 

subd.  2,  p.  93. 
To  compel  production  of  books  and  papers,  form  of,  n.  [3],  pp.  94, 

95. 
For  preferences,  §  21,  pp.  110,  111. 

For  rehearing  before  commission,  effect  of,  §  22,  pp.  Ill,  112. 
For  injunction  to  restrain  enforcement  of  order  of  commission, 

•when  premature,  n.  [14],  pp.  137,  138. 
By  shippers  for  switch  and  sidetrack  connections,  §  2Y,  subd.  1,  p. 

221. 
Of  carriers  to  charge  less  for  longer  than  for  shorter  haul,  §  36, 

pp.  377,  378. 
By  shippers  for  cars,  §  37,  subd.  1,  pp.  397,  398. 
By  carriers  for  approval  of  issues  of  stocks,  bonds,  etc.,  §  55,  pp. 

587-589. 
For   joinder  of  parties   in  summary  proceedings   against  carriers, 

§  57,  p.  598. 
By  commission  to  interstate  commerce  commission  for  relief  as  to 

freight  rates  on  interstate  traffic,  §  60,  p.  615. 
To  be  supplied  with  gas  or  electricity,  n.  [12],  pp.  628,  629. 
For  certificate  of  authority  to  engage  in  gas  or  electrical  business, 

§  68,  p.  634. 
For  joinder  of  parties  in  summary  proceedings  against  gas  or  elec- 
trical corporations  or  municipalities  furnishing  gas  or  electricity, 

§  74,  pp.  656,  657. 
By  gas  or  electrical  corporations,  operating  in  both  districts,  to 

which  commission  to  be  made,  §  76,  p.  659. 

APPOINTMENT. 

Of  commissioners,  §  4,  p.  46. 

Of  commissioners  to  fill  vacancies,  §  4,  p.  46. 

An  executive  act,  n.  [1],  p.  47. 

Of  local  by  state  officers,  constitutionality  of,  n.  [7],  pp.  72-74. 

Of  counsel  to  commission,  §  6,  pp.  74,  75. 

Of  assistent  counsel  to  commissions,  §  6,  pp.  74,  75. 

Of  secretary  of  commission,  §  7,  p.  75. 

Public  service  corporation  forbidden  to  offer,  to  commissioner  or 

subordinate,  §  15,  p.  87. 
To  positions  under  public  service  commission,  of  employees  of  board 

of  rapid  transit  railroad  commissioners,  §  84,  subd.  2,  p.  665. 

APPORTIONMENT. 

See  also,  "  Joint  Bates  ;"  "  Bates." 

Of  joint  rates  between  carriers,  power  of  commission  as  to,  §  49, 
pp.  474,  475. 
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APPROPRIATIONS. 

By  board  of  estimate  and  apportionment  for  payment  of  salaries  and 
expenses  of  commission,  §  14,  subd.  1,  pp.  82,  83. 

City  of  New  York  not  liable  for  indebtedness  of  commission  in 
excess  of,  §  14,  subd.  1,  pp.  82,  83. 

For  use  of    commissions,  §  88,  p.  669. 

APPROVAL. 

By  commission  of  order  of  commissioner  necessary,  §  11,  pp.  79,  80- 
By  commission  of  evidence  of  concurrence  in  joint  tariff,  §  30,  subd. 

1,  pp.  245,  246. 
Of  exercise  of  franchise  rights; 

By  carriers,  §  53,  pp.  557,  558. 

By  gas  or  electrical  corporations,  §  68,  p.  634. 
By  commission  of  transfer  or  lease  of  franchises; 

By  carriers,  §  54,  pp.  576,  577. 

Of  gas  or  electrical  corporations,  §  70,  p.  639. 
By  commission  of  transfer  or  lease  of  franchises,  shall  not  enlarge 
powers  given,  waive  forfeitures  or  affect  lapsed  or  invalid  fran- 
chises, §  54,  pp.  576,  577 ;  §  70,  p.  369. 
Of  issue  of  stock,  bonds,  etc.; 

By  carriers,  §  55,  pp.  587-589. 

By  gas  or  electrical  corporations,  §  69,  pp.  636,  637. 

ARBITRARIES. 

Whether  unjust  discrimination  results  from,  n.  [60],  p.  282. 

ARTICLE  II. 

Application  of„§  25,  p.  148. 

ARTICLE  IV. 

Application  of,  §  65,  p.  616. 

ASSEMBLY  COMMITTEE  ON  RAILROADS. 

Hearing  by  commission,  as  to  proposed  change  in  law  relating  to 
carriers,  at  request  of,  §  45,  subd.  4,  p.  451. 

ASSIGN. 

Carrier  forbidden  to  assign  franchise  to  own  or  operate,  without 

consent  of  commission,  §  54,  pp.  576,  577. 
Gas  or  electrical  corporation  may  not   assign  franchise  or  works 

without  consent  of  conomission,  §  70,  p.  639. 

ASSIGNMENT. 

By  public  officer  of  unearned  salary  void,  n.,  p.  82. 

Of   franchises   by    carriers,    consent    of   commission   necessary   to, 

§  54,  pp.  576,  577. 
Of  franchises  or  works  by  gas  or  electrical  corporations,  consent  of 

commission  necessary  to,  §  70,  p.  639. 
Of  stock  by  or  to  carriers,  §  54,  pp.  576,  577. 
Of  stock  by  or  to  gas  or  electrical  corporations,  §  70,  p.  639. 
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ASSISTANT  COUNSEL  TO  COMMISSION  . 

Appointment  and  removal,  §  6,  pp.  74,  75. 
Eligibility,  §  9,  p.  77. 

ASSOCIATIONS. 

Included  in  term  "  corporation,"  §  2,  subd.  c,  p.  32. 

When  included  in  term  "  street  railroad  corporation,"  §  2,  subd.  g, 

p.  33. 
When  included  in  term  "  railroad  corporation,"  §  2,  subd.  h,  p.  33. 
When  "  common  carriers,"  §  2,  subd.  i,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 

ATTENDANCE. 

See  generally,  "  Witnesses." 

Of  witnesses  before  commission,  in  general,  §  19,  pp.  92,  93. 

Of  witnesses,  fee  for,  §  19,  subd.  1,  p.  92. 

ATTORNEY-GENERAL. 

Actions  by,  to  annul  franchises,  n.  [17],  p.  587. 

ATTORNEYS. 

Attorneys  of  public  service  corporations  may  not  give  or  offer  to 
commissioner  or  subordinate  any  position,  office,  gratuity,  etc., 
§  15,  p.  87. 

Free  transportation  may  be  given  to  attorneys  for  carriers  and  to 
their  families,  §  33,  pp.  343,  344. 

ATTORNEY'S  FEES. 

Allowance  to  successful  plaintiff  in  action  against  carrier  to  re- 
cover for  loss  caused  by  violation  of  Act  or  order  of  commission, 
§  40,  pp.  443,  444. 

Validity  of  provision  allowing,  to  successful  litigant,  n.  [3],  pp. 
446,  447. 

AUCTION. 

See,  "  Bidders." 

AUDIT. 

Of  salary  and  expenses  of  commission,  §  14,  pp.  82,  83. 
Of  fees  of  witnesses,  §  19,  subd.  1,  p.  92. 

AUTHORITY. 

Of  various  persons  and  corporations,  see  specific  heads. 

AUTHORIZATION. 

By  commission  of  various  acts,  see  "  Commission." 

AUTHORIZED  BONDED  INDEBTEDNESS. 

See,  "  Bonded  Indebtedness  ;"  "  Bonds." 

AVENUES. 

Use  of,  as  requisite  to  existence  of  street  railroad,  §  2,  subd.  e,  p.  32. 
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BAGGAGE. 

Special  privileges  as  to,  carried  under  joint  interchangeable  mile- 
age, §  33,  pp.  343,  344. 

What  are  proper  articles  of,  n.  [38],  p.  439. 

Source  of  carriers'  obligation  as  to,  n.  [39],  p.  440. 

Nature  of  baggage  check,  n.  [40],  p.  440. 

Liability  of  carrier  for  loss  of,  or  injury  to,  §  38,  pp.  414,  415; 
n.  [41],  p.  440. 

Liability  for  goods  not  properly  baggage,  n.  [42],  p.  440. 

Limitation  of  liability  for,  n.  [43],  pp.  440,  441. 

Actions  to  recover  for  loss  of,  n.  [44],  p.  441. 

Power  of  commission  to  regulate  carrying  of,  n.   [14],  p.  489. 

BAGGAGE  AGENTS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 

BASING  POINTS. 

Duty  of  carriers  in  establishment  of,  n.  [61],  pp.  284,  285. 

BIDDERS. 

Repayment  of  expenses  of  city  by  bidders  at  sale  of  franchises,  §  14, 
subd.  1,  pp.  82,  83. 

BIIIING. 

False,  prohibited,  §  34,  p.  355. 

Carriers  responsible  for  shipment  upon  correct,  n.  [1],  p.  356. 
Underbilling  as  unjust  discrimination,  n.  [2],  p.  356. 
Practices  improper  in,  n.  [Y],  p.  357. 

BIILS. 

Commission  may  draft  for  enactment,  §  45,  subd.  4,  p.  451. 

BILLS  OF  LADING. 

Scope  and  validity  of  statutes  as  to,  n.  [13],  pp.  420,  421. 

What  law  governs,  n.  [2],  pp.  415,  416. 

Whether  state  act  relating  to,  is  regulation  of  interstate  commerce, 

n.  [16],  p.  lYO. 
Through  bill  of  lading  as  evidence  of  through  route,  n.  [4],  p.  249. 
Discrimination  between  connecting  carriers  as  to  issuance  of,  n. 

[16],  p.  3Y0. 
Compelling  giving  of,  beyond  carrier's  own  line,  n.  [21],  p.  372. 
Furnishing  to  connecting  carrier  may  be  compelled,  n.  [21],  p.  372. 
Carriers  shall  issue  to  shippers,  §  38,  pp.  414,  415;  n.  [1],  p.  415. 
Contents  of,  n.  [3],  p.  416. 
Validity  in  general,  n.   [5],  p.  417. 

Not  invalidated  by  allowance  of  rebates,  n.  [6],  p.  417. 
Doubts  as  to  construction  of,  how  resolved,  n.  [Y],  p.  41 Y. 
Ordinarily  the  sole  contract,  n.  [8],  p.  41Y. 
Not  necessary  to  create  the  liability  as  common  carrier,  n.  [9],  p. 

418. 
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Bins  OF  LADING  —  Continued. 

Provisions  of,  shall  in  no  way  exempt  carrier  from  liability,  §  38, 

pp.  414,  415. 
Limitation  of  liability  by  stipulation  in,  n.  [19],  pp.  428-430. 
"Whether  stipulations  in,  will  be  construed  as  limiting  liability  for 

negligence,  n.  [27],  p.  434. 

BOARD  OF  ESTIMATE  AND  APPORTIONMENT. 

Appropriations  by  the  board,  to  pay  expenses  of  commission,  §  14, 
subd.  1,  pp.  82,  83. 

Proceedings  upon  failure  of  the  board,  to  appropriate  money  for  ex- 
penses of  commission,  §  14,  subd.  1,  pp.  82,  83. 
BOARD  OF  RAILROAD  COMMISSIONERS. 

See  also,  "  Certificate  op  Public  Convenience  and  Necessity  •" 
"  Eehearings." 

Permission  of  commission  necessary  for  exercise  of  franchise  by 
carrier  where  certificate  of  public  convenience  and  necessity  not 
granted  by,  §  53,  pp.  557,  558. 

Approval  by,  of  issue  of  stocks,  bonds,  mortgages,  etc.,  by  carriers, 
§  55,  pp.  587-589. 

Abolished  by  Act,  §  80,  p.  660. 

Powers  and  duties  of,  to  be  exercised  by  Public  Service  Commis- 
sions, §  80,  p.  660. 

Proceedings  of,  reviewable  by  certiorari,  n.,  p.  660. 

Shall  transfer  all  books,  records,  etc.,  to  Public  Service  Commission, 
§  84,  subd.  1,  p.  665. 

Effect  of  Act  on  actions  or  proceedings,  by  or  against,  §  85,  p.  666. 

Investigations,  examinations,  etc.,  begun  by,  may  be  continued  by 
Public  Service  Commission,  §  85,  p.  666. 

Term,  when  used  in  laws,  contracts  and  documents,  deemed  to  refer 
to   Public   Service   Commissions,   §  86,  p.   667. 

Review  of  determinations  of,  as  to  certificates  of  public  convenience 
and  necessity,  n.  [6],  pp.  563,  564. 

Power  of  Public  Service  Commission  to  review  and  change  determi- 
nation of,  n.  [1],  p.  113;  n.  [2],  p.  114. 

Power  of,  to  review  its  own  action,  n.  [2],  p.  114. 

BOARD  OF  RAPID  TRANSIT  RAILROAD  COMMISSIONERS. 

Transfer  of  funds  appropriated  for,  to  Public  Service  Commission, 
n.  [7],  p.  87. 

Commissioners  local  officers,  n.  [2],  p.  67. 

Abolished  by  Act,  §  83,  p.  662. 

Powers  and  duties  of,  are  imposed  upon  Public  Service  Commis- 
sion, §  83,  p.  662. 

Powers  of,  n.  [2],  p.  663. 

Exports  of,  n.  [3],  p.  663. 
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BOARD  OF  RAPID  TRANSIT  R.  R.  COMMISSIONERS— Continued. 
Shall   transfer   records,    contracts,   maps,   papers,   etc.,   to   Public 

Service  Commission,  §  84,  subd.  2,  p.  665. 
Employees  of,  may  be  retained  in  employ  of  Public  Service  Com- 
mission, §  84,  subd.  2,  p.  665;  n.,  p.  666. 
Lease  of  premises  occupied  by,  to  be  transferred  to  commission,  n., 

p.  666. 
Effect  of  Act  on  actions  or  proceedings  by  or  against,  §  85,  p.  666. 
Investigations,  examinations,  etc.,  begun  by,  may  be  continued  by 

Public  Service  Commission,  §  85,  p.  666. 
Term,  when  used  in  law,  contract  or  document,  deemed  to  refer  to 

Public  Service  Commissions,  §  86,  p.  66Y. 
BONDED  INDEBTEDNESS. 

Amount  authorized,  to  be  shown  in  annual  report  of  gas  or  electric 

corporation,  §  66,  subd.  6,  pp.  618,  619. 
Authorized   for  municipality  furnishing   gas  or  electricity  to  be 

stated  in  annual  report,  §  66,  subd.  7,  p.  619. 
BONDS. 

1.  In  general. 

2.  Of  carriers. 

3.  Of  gas  and  electrical  corporations. 

4.  Issued  for  municipal  gas  or  electrical  plants. 

1.  In  general. 

Ownership  of  bonds  of  public  service  corporation  a  bar  to 
holding  ofiBce  of  commissioner  or  subordinate  ofSce,  §  9, 
p.  Y7. 

Eor  paying  expenses  and  compensation  of  employees  of  com- 
mission, §  14,  subd.  1,  pp.  82,  83. 

Complainants  before  commission  may  be  required  to  give,  n. 
[13],  p.  468. 

2.  Of  common  carriers. 

Consideration   of,   in   determining   as   to   reasonableness   of 

rates,  n.  [51],  pp.  520,  521. 
Power  to  issue,  §  55,  pp.  58Y-589. 
Issue  of,  against  contract  for  merger  prohibited,  §  55,  pp.  587- 

589. 
Legislative  control  over  issuance  of,  n.  [1],  pp.  589,  590. 
Validity  of  issuance  of,  n.  [3],  pp.  591,  592. 
Purposes  for  which,  may  be  issued,  §  55,  pp.  857-859;  n.  [3], 

pp.  591,  592. 
Control  of  commission  over  issues  of,  §  55,  pp.  587-589;  n. 

[7],  pp.  593,  594. 
Application   to  commission  for  authority  to   issue,  n.    [6], 

p.  593. 
Issue  of,  disapproved  by  commission,  n.  [6],  p.  593. 
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BONDS  —  Continued. 

.3.  Of  gas  and  electrical  corporations. 

Amount  issued  and  outstanding  to  be  shown  in  annual  re- 
port, §  66,  subd.  6,  pp.  618,  619. 

Amount  of  interest  paid  on,  to  be  stated  in  annual  report, 
§  66,  subd.  6,  pp.  618,  619. 

Issue  of,  §  69,  pp.  636,  63Y;  n.,  p.  638. 

Shall  not  be  issued  against  contract  for  consolidation,  §  69, 
pp.  636,  637. 

Issue  of  notes  for  refunding  of,  §  69,  pp.  636,  637. 

Approval  by  commission  of  issue  of,  n.,  p.  638. 

Power  of  gas  or  electrical  corporation  to  hold  bonds  of  simi- 
lar corporations,  §  70,  p.  639. 

4.  Issued  for  municipal  gas  or  electrical  plants. 

Amount  of,  issued,  to  be  stated  in  annual  repor-^  §  66,  subd. 

7,  p.  619. 
Interest  paid  on,  to  be  stated  in  annual  report,  §  66,  subd.  7, 

p.  619. 

BOOKS. 

1.  In  general. 

2.  Production  of. 

3.  Examination  of. 

4.  Transfer  of. 

1.  In  general. 

Record  to  be  kept  of  books  ordered  filed  by  commission,  §  7, 

p.  75. 
Offices  of  commissions  to  be  supplied  with,  §  10,  subd.  1,  p.  78. 
Commission   or  commissioner   may   compel  filing  of   sworn 

copies  of,  by  carriers,  §  45,  subd.  3,  pp.  450,  451. 
Commission  may  prescribe  method  for  keeping  of,  by  public 

service  corporations  and  municipalities  furnishing  gas  or 

electricity,  §  52,  p.  556 ;  §  66,  subd.  4,  p.  618. 
Of  gas  or  electrical  corporations,  transfer  of  stock  upon,  §  70, 

p.  639. 

2.  Production  of. 

Refusal  of  witness  to  produce,  §  19,  subd.  2,  p.  93. 

Form  of  application  to  compel  production,  n.  [3],  pp.  94,  95. 

Relevancy  as  affecting  compelling  of,  n.  [5],  pp.  95,  96. 

Validity  of  notice  to  corporation  to  produce,  n.  [6],  p.  96. 

Subpoena  duces  tecum  compelling  production  of,  by  corpora- 
tions, n.  [6],  p.  97. 

Whether  immunity  of  witnesses  extends  to  production  of,  n. 
[8],  pp.  108,  109. 
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lOOKS  —  Continued. 

2.  Production  of  —  Continued. 

Person  not  excused  from  producing,  on  hearing  before  com- 
mission or  commissioner  because  incriminating,  §  20,  pp. 
100,  101. 
Of  gas  and  electrical  corporations  and  municipalities  fur- 
nishing gas  or  electricity,  power  to  compel,  §  66,  subd.  9, 
p.  620. 

3.  Examination  of. 

General  power  of  commission  or  commissioner  to  examine 
books  of  carriers,  §  45,  subd.  3,  pp.  450,  451. 

On  hearing  by  commission  to  determine  whether  carrier  shall 
issue  stocks,  bonds,  etc.,  §  55,  pp.  587-589. 

Of  gas  or  electrical  corporations  and  municipalities  furnish- 
ing gas  or  electricity,  power  of  commission  to  examine, 
§  66,  subd.  9,  p.  620. 

On  hearing  as  to  permitting  issue  of  stocks,  bonds,  etc.,  by 
gas  or  electrical  corporations,  §  69,  pp.  636,  637. 

Of  gas  or  electrical  corporations,  inspection  of,  after  com- 
plaint as  to  price  or  quality  of  gas  or  electricity,  §  71,  p. 
641, 

4.  Transfer  of. 

Books  in  possession  of  railroad  commissioners,  commission  of 
gas  and  electricity  and  inspector  of  gas  meters  to  be  trans- 
ferred to  public  service  commission,  §  84,  subd.  1,  p.  665. 
In  possession  of  board  of  rapid  transit  railroad  commis- 
sioners to  be  transferred  to  public  service  commission, 
§  84,  subd.  2,  p.  665. 
3EANCH. 

Of  street  railroad  included  within  term  "  street  railroad,"  §  2,  subd. 
e,  p.  32. 

BBEAKAGE  OF  BTJIE. 

Shall  not  prevent  carriage  of  property  from  being  treated  as  con- 
tinuous, §  39,  pp.  441,  442. 

BEIDGE  COMPANIES. 

When  not  common  carriers,  n.  [6],  p.  37. 

BBID6ES. 

When  included  in  term  "  street  railroad,"  §  2,  subd.  e,  p.  32. 
When  included  in  term  "  railroad,"  §  2,  subd.  f,  p.  33. 

BUILDINGS. 

See  also,  "  Depots  and  Stations." 

Used  in  manufacture  and  distribution  of  gas  or  electricity,  inspec- 
tion of,  by  commission,  §  66,  subd.  8,  p.  619. 
61 
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BUIK. 

Of  commodity  carried  as  justifying  violation  of  long  and  short  haul 

rule,  n.  [25],  p.  387.  ■ 
Of  commodity  carried  may  be  considered  in  rate  making,  n.  [60], 

p.  528. 

BULK,  BREAKAGE  IN. 

See,  "Breakage  op  Bulk." 

BURDEN  OF  PROOF. 

See  also,  "Actions;"  "Evidence." 

When  validity  of  statute  is  questioned,  n.  [24],  p.  21. 

On  complainant  to  show  that  rates  fixed  by  state  are  unreasonable, 
n.  [1],  pp.  117,  118. 

In  testing  reasonableness  of  rates,  n.  [34],  p.  196. 

In  action  by  shipper  to  recover  excess  charges,  n.  [54],  p.  208. 

In  action  arising  from  unlawful  discriminations  as  to  rates,  n.  [85], 
pp.  304,  305. 

In  showing  need  of  connecting  switch  at  point  of  railway  inter- 
section, n.  [37],  p.  376. 

'As  to  negligence  in  action  to  recover  for  damage  caused  by  delay  in 
transit,  §  38,  pp.  414,  415. 

Of  exemption  from,  or  limitation  of,  liability,  n.  [28],  pp.  434,  435. 

In  action  to  recover  penalty  for  delay  in  transportation,  n.  [32],  p. 
437. 

In  proceeding  to  enforce  orders  of  commission,  n.  [7],  p.  603. 

BUSINESS. 

Supervision  by  commission  of  methods  employed  by  gas  and  electri- 
cal corporations  and  municipalities  furnishing  gas  or  electricity 
in  transaction  of,  §  66,  subd.  5,  p.  618. 

CAB  SERVICE. 

Not  interstate  commerce,  n.  [6],  p.  153. 

CALAMITY. 

Carrier  may  give  free  transportation  to  provide  relief  in  case  of, 
§  33,  pp.  343,  344. 

CALENDAR. 

Preferences,  §  21,  pp.  110,  111;  n.,  p.  111. 

CAPITALIZATION. 

Of  carriers,  commission  shall  keep  informed  aa  to,  §  45,  subd.  2,  p. 

450. 
Improper  basis  for  computing  reasonable  return  on  investment,  n. 

[45],  p.  517. 
Upon  merger,  shall  not  exceed  the  sum  of  capital  of  merged  com- 
panies : 

Carriers,  §  55,  pp.  587-589. 

Gas  and  electrical  corporations,  §  69,  pp.  636,  637. 
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CAPITALIZATION  OF  CONTHACT. 

For  consolidation  of  carriers  prohibited,  §  55,  pp.  587-589. 
For  consolidation  of  gas  or  electrical  corporations  prohibited,  §  69, 
pp.  636,  637. 
CAPITALIZATION  OP  FRANCHISES. 
Of  carrier,  §  55,  pp.  587-589. 
Of  gas  or  electrical  corporations,  §  69,  pp.  686,  637. 

CAPITAL  STOCK. 

See,  "  Stock." 

CAR  COMPANIES. 

Included  in  term  "  common  carrier,"  §  2,  subd.  i,  p.  33. 
CARLOAD. 

Privilege  of  shipping  small  quantities  aa  mixed  carload,  n.  [24], 
p.  330. 

Eight  of  carrier  to  cease  making  carload  deliveries,  n.  [24],  p.  331. 
CARLOAD  RATES. 

Giving  of,  by  carriers,  n.  [45],  p.  203. 

Whether  discriminative,  n.  [44],  pp.  274r-276. 

Whether  commission  will  establish,  n.  [26],  p.  496. 
CARLOAD  WEIGHT. 

See,  "Weights." 
CARETAKERS. 

Of  property  in  transit,  free  transportation  may  be  given  to,  §  33, 
pp.  343,  344. 
CARRIERS. 

See,  "Common  Cakriees." 

CARS. 

See  also,  "Demurkaqe  Charges;"  "Private  Cars;"  "Sleeping 
Cars." 

Criminal  liability  for  failure  to  furnish  or  discrimination  in  fur- 
nishing, see,  "Criminal  Liability." 

1.  In  general. 

2.  Furnishing  of,  to  shippers. 

3.  Hauling  of  cars  of  connecting  lines. 

4.  Regulation  by  commission. 

1.  In  general. 

Whether  under  state  or  federal  regulation,  n.  [30],  p.  413. 
When  engaged  in  interstate  transportation,  n.  [2],  p.  149;  n. 

[8],  p.  155. 
Switching  of,  not  interstate  commerce,  n.  [4],  p.  152. 

2.  Furnishing  of,  to  shippers. 

Whether  state  acts  requiring  furnishing  of,  are  regulation  of 
interstate  commerce,  n.  [15],  pp.  166,  167. 
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CARS  —  Continued.  ' 

2.  Furnishing  of,  to  shippers — Continued. 

Carriers  may  own  or  lease  ears  whicli  they  furnish  to  public, 

n.  [6],  p.  179. 
Carriers  shall  have  sufficient,  to  meet  requirements,  §  37, 

subd.  1,  pp.  397,  398. 
Carrier  shall  furnish  shipper  with  sufficient  and  suitable, 

§  37,  subd.  1,  pp.  397,  398. 
General  duty  of  carriers  to  furnish  safe  and  suitable  cars,  n. 

[5],  pp.  177-179;  n.  [1],  p.  399. 
Duty  to  furnish  special  cars  or  equipment,  n.  [2],  pp.  399, 

400. 
Duty  to  furnish,  on  sidings,  n.  [3],  pp.  400,  401. 
Necessity  for  tender  of  goods  after  refusal  of  carrier  to  fur- 
nish, n.  [5],  p.  401. 
Applications  for,  n.  [6],  p.  401. 

Notice  by  carrier  of  inability  to  furnish,  n.  [7],  p.  402. 
Duty  in  case  carrier  has  not  enough,  to  meet  demand,  §  37, 

subd.  1,  pp.  397,  398. 
Shipments  of  live  stock  and  perishable  goods  may  be  given 

preference  in  distribution  of,  §  37,  subd.  1,  pp.  397,  398. 
^Effect  of  unprecendented  rush  of  business  on  duty  to  furnish, 

n.  [7],  p.  179;  n.  [8],  pp.  402,  403. 
"What  constitutes  tender  of  cars  for  transportation,  n.  [14], 

p.  184. 
Duty  to  pro  rate,  in  the  case  of  car  shortage,  n.  [9],  pp.  403, 

404. 
Proper  method  of  distribution,  n.  [11],  pp.  404r-406. 
Effect  of  agreement  upon  duty  of  carrier  to  make  equitable 

distribution  of,  n.  [12],  p.  406. 
What  facts  show  discrimination  in  distribution  of,  n,  [13], 

pp.  406-407. 
Penalties  for  failure  to  furnish; 

Validity  of  statutes,  n.  [14],  p.  407. 
Construction  of  statutes,  n.  [35],  p.  27;  n.  [15],  p.  408. 
What  constitute  separate  offenses,  n.  [16],  p.  408. 
Actions  for  failure  to  furnish,  or  discrimination  in  so  fur- 
nishing; 
Nature  of  action,  n.  [17],  p.  408. 
Eight  of  action,  n.  [18],  p.  408. 

Effect  of  pendency  of  other  proceeding,  n.  [19],  p.  409. 
Defenses,  n.  [20],  p.  409. 
Pleading  and  proof,  n.  [21],  p.  409. 
Questions  for  jury,  n.  [21],  p.  410. 
Measure  of  damage,  n.  [23],  p.  410. 
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CAHS  —  Continued. 

3.  Hauling  of  cars  of  connecting  lines. 

Duty  of  carrier  to  receive  and  haul  cars  of  connecting  car- 
rier, §  35,  pp.  358,  359;  n.  [5],  p.  363. 

Interchange  of  cars  hetween  railroads  and  street  railroads, 
§  35,  pp.  358,  359;  n.  [38],  p.  377. 

Power  of  state  to  compel  interchange  of,  by  connecting  lines, 
n.  [9],  pp.  365,  366. 

4.  Regulation  by  commission. 

Power  of  commission  to  regulate  distribution  of,  §  37,  subd. 

2,  p.  398. 
Power  of  commission  as  to  furnishing  and  delivery  of,  n. 

[13],  p.  487. 
Power  of  commission  to  regulate  loading  and  unloading  and 

demurrage  charges,  §  37,  subd.  2,  p.  398. 
Power  of  commission  to  regulate  switching  of,  §  37,  subd.  2, 

p.  398. 
Order  of   a  state  commission  requiring  cars  in  interstate 

traffic  to  be  delivered  on  sidings  a  regulation  of  interstate 

commerce,  n.  [15],  p.  165. 
Weighing  of  freight  cars  may  be  regulated  by  commission,. 

§  37,  subd.  2,  p.  398. 
Power  of  commission  to  compel  allowance  of  time  in  which 

shipper  may  designate  point  of  delivery  of,  n.  [31],  p.  414. 
Power  of  commission  to  order  increase  of  number  of  cara 

used  by  carrier,  §  51,  p.  554. 
Power  to  compel  furnishing  of  specially  equipped  cars,  n> 

[19],  p.  492. 
Power  to  investigate  as  to  fitness  and  suitability  of  cars,  n. 

[19],  p.  492. 
Power  as  to  heating  of,  n.  [19],  p.  492. 
Eeasonableness  of  regulation  as  to  time  for  running,  n.  [31], 

p.  502. 
Power  of  commission  to  change  time  schedule  of,  §  51,  p. 

554. 
CARTAGE. 

Whether  service  in  giving  need  be  stated  in  tariff  schedules,  n. 

[21],  p.  235. 
Whether  paying  cost  of,  constitutes  discrimination,  n.    [66],  pp. 

294,  295. 
Duty  of  carrier  to  furnish,  n.  [18],  pp.  323,  326. 

CERTIFICATE. 

Permitting  gas  or  electrical  corporation  to  exercise  franchise  rights, 

§  68,  p.  634. 
Df  authority  to  municipality  to  engage  in  commercial  lighting, 

§  68,  p.  634. 
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CEETinCATE  OF  PUBLIC  CONVENIENCE  AND  NECESSITY. 

Permission  from  commission  to  construct  railroad  or  street  railroad 
necessary  where  carrier  has  not  received,  §  53,  pp.  557,  558. 

As  prerequisite,  n.  [2],  p.  559. 

Extensions  of  existing  lines,  n.  [3],  pp.  559,  560. 

Matters  to  be  considered  in  determining  as  to  granting,  n.  [4],  pp. 
560,  561. 

Grounds  for  granting  or  refusing,  n.  [5],  pp.  561-563. 

Presumption  of  validity  of  order  granting,  n.  [1],  pp.  118,  119. 

Review  of  determination  as  to,  n.  [6],  pp.  563,  564. 

Eight  of  commission  to  appear  by  counsel  on  review  of  decision 
granting,  n.  [6],  p.  563. 

CERTIFICATION. 

Of  copies  of  records  necessary  to  admissibility  in  evidence,  n.,  p.  91. 

CERTIFIED  COPIES. 

Of  documents  filed  in  office  of  commission  to  be  evidence,  §  17,  p. 
91,  n.,  p.  91. 

Pees  for  certified  copies  of  documents,  reports,  orders  and  evidence 
and  proceedings  before  commission,  §  18,  p.  92. 

Of  charters  of  gas  or  electrical  corporations  to  be  filed  with  commis- 
sion, §  68,  p.  634. 

CERTIORARI. 

See  also,  "Eeview." 

To  review  contempt  orders,  n.  [11],  p.  100. 

Action  of  board  of  railroad  commissioners  in  permitting  discontin- 
uance of  station,  subject  to  review  by,  n.,  p.  660. 

CHAIRMAN. 

Of  commission  designated  by  governor,  holds  office  during  term  of 
office,  §  4,  p.  46. 

CHANGES. 

In  schedule  of  rates  and  fares,  §  29,  p.  244. 

Of  law  relating  to  carriers,  hearing  by  commission  as  to  proposed, 

§  45,  subd.  4,  p.  451. 
In  form  of  annual  reports  of  carriers,  §  46,  pp.  454,  455. 
In  equipment  and  facilities  of  carriers,  power  of  commission  to 

order,  §  50,  p.  547. 

CHARGES. 

Eight  of  carriers  to  a  reasonable  return  on  investment,  see  "  Eates." 
Power  of  commissions  as  to,  see  "  Commissions." 
See    also,    "  Actions  ;"    "  Fares  ;"   "  Joint   Eates  ;"    "  Penalties  ;" 
"  Eates  ;"  "  Tariff  Schedules." 
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CHARGES  —  Continued. 

1.  In  general. 

Scope  of  public  control  over,  in  general,  n.  [2],  pp.  4rS. 
Power  to  make,  as  incident  to  ot&er  powers  granted,  n.  [9], 

p.  10. 
Power  of  legislature  to  exempt  public  service  corporations 

from  public  control  over,  n.  [16],  pp.  13,  14. 
When  exemption  from  public  control  as  to,  exists,  n.  [18], 

pp.   14r-16. 

Exemptions  from  public  control  as  to,  not  favored,  n.  [19], 

p.  16. 
Transferability  of  exemption  from  public  control  over,  n. 

[20],  p.  17. 
Effect  of  reorganization  or  consolidation  on  exemptions  from 

public  control,  n.  [21],  pp.  17,  18. 
Definition  of  term,  n.  [9],  p.  39. 

Validity  of  commission  plan  of  regulating,  n.  [14],  pp.  51-54. 
What  powers  as  to  regulation  of,  are  legislative,  n.  [18],  pp. 

59-62. 
What  regulative  powers   as   to,   are  judicial,   n.    [19],   pp. 

62-65. 

2.  By  carriers. 

(a)  All  charges. 

Whether  statutes  as  to,  regulate  interstate  commerce,  n. 

[14],  pp.  164,  165. 
Exacted  by  carriers  shall  be  just  and  reasonable,  §  26, 

p.  173;  n.  [29],  pp.  193,  194. 
Eestraining  unlawful  charges,  n.  [48],  pp.  204,  205. 
Waiver  by  carriers  of  right  to  prepayment  of,  n.  [51], 

p.  205. 
Eecovery  of  excessive  charges  by  shipper,  n.  [52]-[57], 

pp.  205-209. 
Whether   cumulative   penalties   for    exaction   of   excess 

charges  can  be  recovered,  n.  [69],  p.  216. 
What  must  be  published  in  tarifE  schedules,  n.  [17]-[23], 

pp.  234-236. 
Changes  in  charges  fixed  in  schedule,  §  29,  p.  244. 
Filing  of  schedules  showing  changes  in,  n.,  p.  245. 
Discrimination  prohibited,  §  31,  pp.  250,  251;  n  [1],  pp. 

252-254. 
Specified  in  schedule  shall  be  collected,  §  33,  pp.  343,  344. 
No  portion  of,  shall  be  refunded,  §  33,  pp.  343,  344. 
Imposed  pursuant  to  regulations  not  published,  may  be 

recovered,  n.  [8],  p.  348. 
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CHARGES  —  Continued. 

2.  By  carriers  —  Continued. 

(a)  All  charges  —  Continued. 

Carrier  shall  not  discriminate  between  connecting  lines 

as  to  charges,  §  35,  pp.  358,  359. 
Eight  of  connecting  carrier  to  require  prepayment  of^ 

n.  [6],  pp.  363,  364. 
For  longer  distance  shall  not  be  less  than  for  shorter 
over  same  line  in  same  direction,  §  36,  pp.    377,  378» 
Investigation  as  to,  §  49,  pp.  474,  475. 
Commission  may  determine  as  to  reasonableness  of,  and 

fix,  §  49,  pp.  474,  475. 
Whether  particular  charges  are  reasonable,  n.  [72],  pp» 
538-544. 
(J)  Joint  charges: 

Establishment  of,  by  commission,  §  49,  pp.  474,  475. 
Apportionment  of,  between  carriers,  §  49,  pp.  474,  475. 

(c)  Demurrage  charges: 

Shall  be  reasonable  and  just,  n.  [29],  p.  193. 

Proper  basis  for  computing,  n.  [40],  p.  514. 

Shall  be  published,  §  28,  pp.  227,  228. 

Must  be  bona  fide,  n.  [62],  p.  286. 

Eight  of  carrier  to  exact,  n.   [26],  p.  411. 

Eeasonableness  of,  n.  [27],  pp.  411,  412. 

As  violations  of  long  and  short  haul  rule,  n.  [32],  p.  414^ 

Time  for  unloading  before  exacting,  n.   [28],  p.  412. 

Lien  for,  n.  [29],  p.  413. 

Power  of  commission  to  regulate,  §  37,  subd.  2,  p.  398;. 

n.  [10],  p.  486. 
Construction  of  statutes  relating  to,  n.  [25],  p.  411. 

(d)  For  privilege  of  reconsignment : 

Not  unjust  discrimination,  n.  [62],  p.  286. 

(e)  For  receiving  and  handling  freight: 

Shall  be  reasonable  and  just,  n.  [29],  p.  193. 

(f)  Refrigeration  charges: 

Shall  be  just  and  reasonable,  n.   [29],  p.  193. 
Particular  charges  held  reasonable,  n.  [37],  p.  198. 
Must  be  included  in  tariff  schedules,  §  28,  pp.  227,  228; 

n.  [19],  p.  235. 
Extra  charges  for  refrigeration  not  discrimination,  n. 

[62],  p.  286. 
Power  of  cormnission  to  determine  as  to  reasonableness- 

of  refrigeration  charges,  n.  [12] ,  p.  486. 
Power  of  commission  to  prescribe  method  for  imposing 

charges  for  refrigeration,  n.  [14],  p.  489. 


Index.  969 

CHARGES  —  Continued. 

2.  By  carriers  —  Continued. 
ig)  Storage  charges: 

Shall  be  just  and  reasonable,  n.  [29],  p.  193. 
Shall  be  published,  n.  [18],  p.  234. 

Whether  particular  charges  reasonable,  n.  [Y2],  p.  542. 
(A)  Switching  charges: 

Eight  to  exact,  n.  [14],  p.  227. 

Eegulation  of,  n.  [14],  p.  227. 

Under  regulation  of  state  authorities,  n.  [3],  p.  413. 

Power  of  commission  to  regulate,  §  37,  subd.  2,  p.  398; 

n.  [10],  p.  486. 
Not  part  of  through  rate,  n.  [28],  p.  499. 
(i)  Terminal  charges: 

How  question  of  reasonableness  is  determined,  n.  [33], 

p.  195. 
What  is  reasonable  charge,  n.  [37],  p.  198. 
To  be  stated  in  tariff  schedules,  §  28,  pp.  227,  228;  n. 

[18],  p.  234. 
Whether  exaction  of,  is  unjust  discrimination,  n.  [62], 

p.  286. 
As  justifying  violation  of  long  and  short  haul  rule,  n. 
[26],  p.  387. 

8.  By  gas  and  electrical  corporations. 

Legislative  control  in  general,  n.  [1],  pp.  643-645. 

Validity  of  regulation  by  commission,  n.   [2],  p.  645. 

Judicial  supervision,  n.  [3],  p.  646. 

Complaints  and  investigation  as  to,  §  69,  pp.  636,  637;  §  70, 
p.  639. 

Commission  may  fix,  §  72,  pp.  642,  643. 

Duty  of  gas  and  electrical  corporations  to  make  reasonable 
and  uniform,  n.  [6],  pp.  646,  647. 

ifinimum  charges  by  gas  corporations,  n.  [9],  p.  649. 

By  gas  corporations  for  meter  rent,  n.  [9],  pp.  648,  649. 

For  gas  furnished  by  municipalities,  n.  [10],  p.  649. 

Effect  of  ordinances  on  right  to  make,  n.  [11],  pp.  649,  650. 

Right  of  gas  and  electrical  corporations  to  reasonable  return 
on  investment,  n.  [12]-[15],  pp.  650-652. 

Matters  to  be  considered  in  determining  as  to  reasonableness 
of,  n.   [16],  pp.  652-654. 

Recovery  of  excess  by  consumers,  n.   [17],  p.  654. 

Action  by  consumer  to  recover  excess,  n.  [19],  p.  654. 

Failure  of  consumer  to  pay,  as  warranting  shutting  off  sup- 
ply, n.  [18],  p.  654. 

Restraining  collection  of  excessive,  n.,  p.  658. 

Fact  that  excessive  charges  have  been  made,  is  complete  de- 
fense in  action  to  collect,  §  75,  p.  658;  n.,  p.  658. 
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CHARGES  —  Continued. 

4.  Against  commissioners. 

Necessity  for  filing,  §  4,  p.  46. 

Copy  of,  must  be  given  commissioner  before  removal,  §  4, 
p.  46. 

CHAEITABLE  INSTITTITIONS. 

Carriers  may  give  free  transportation  to  inmates  of,  §  33,  pp.  343, 
344. 

CHASIIABIE  SOCIETIES. 

Free  transportation  may  be  given  to  indigent  persons  when  trans- 
ported by,  §  33,  pp.  343,  344. 

iWlien  free  transportation  may  be  given  to  agents  of,  §  33,  pp.  343, 
344. 

CHAEITIES. 

Carriers  may  give  free  transportation  to  persons  engaged  in,  §  33, 
pp.  343,  344. 

CHARTERS. 

As  inviolable  contracts,  n.  [7],  p.  9. 

Eights  of  corporations  incident  to  right  granted  by,  n.  [9],  p.  10. 

Eeservation  by  state  of  power  to  amend,  n.  [10]-[12],  pp.  10,  11. 

Regulative  power  not  dependent  on  reservation  of  right  to  amend, 
n.  [13],  pp.  11, 12, 

Exemptions  from  public  control  by: 

Power  of  legislature,  n.  [16],  pp.  13,  14. 
Necessity  for  consideration,  n.   [17],  p.  14. 
When  provisions  give  exemption,  n.  [18],  pp.  14r-16. 
Grants  of  exemptions  not  favored,  n.  [19],  p.  16. 

Construed  favorably  to  public  right,  n.  [30],  p.  24. 

Provisions  of,  authorizing  carriers  to  connect  with  other  lines,  n. 
[15],  pp.  369,  3Y0. 

Petition  to  commission  setting  forth  violation  of  terms  of,  by  car- 
rier, §  48,  subd.  2,  pp.  458,  459. 

Commission  shall  see  that  gas  and  electrical  corporations,  and  mu- 
nicipalities furnishing  gas  or  electricity,  are  operated  in  com- 
pliance with,  §  66,  subd.  5,  p.  618. 

Of  gas  and  electrical  corporations,  construction  of  provisions,  n. 
[2],  pp.  621,  622. 

Certified  copies  of,  must  be  filed  with  commission  before  gas  or 
electrical  corporations  can  obtain  permission  to  exercise  franchise 
rights,  §  68,  p.  634. 

Of  gas  company  as  affecting  power  to  regulate  rates,  n.  [1],  p.  644. 

Power  to  alter,  modify  or  repeal,  as  affecting  power  to  fix  rates  for 
gas,  n.  [1],  p.  645. 

Power  of  corporation  to  fix  rates  for  gas  as  implied  from,  n.  [5], 
p.  646. 
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CHAETS. 

OfB.ces  of  commissions  to  be  supplied  with,  §  10,  subd.  1,  p.  78. 

CHECK. 

See,  "Baggage." 

CITIES. 

Powers  of  local  officers  of,  as  to  gas  or  electric  service,  §  77,  p.  659. 

CITY. 

Included  in  term  "  municipality,''  §  2,  subd.  m,  p.  34. 
CITY  OF  NEW  YOKE. 

Liability  for  salaries  and  expenses  of  commission,  §  14,  subd.  1, 

pp.  82,  83. 
Extent  to  which  liable  under  Rapid  Transit  Act,  n.  [5],  p.  86. 
Right  of,  to  fees  collected  by  commission  in  1st  district,  §  18,  p.  92. 
Power  to  grant  franchises,  n.  [13],  p.  569. 

CITY  PURPOSE. 

What  constitutes,  n.  [2],  pp.  84,  85. 

CIVIL  ACTIONS  AND  PROCEEDINGS. 

See,  "  Actions  ;"  "  Proceedings." 

CIVIL  DIVISIONS. 

Power  of  legislature  to  create,  for  regulative  purposes,  n.,  pp.  44, 

45. 
Constitutionality  of  creation  of,  n.,  pp.  44,  45. 

CIVIL  SERVICE  LAW. 

Future  employees  of  commission  subject  to,  n.,  p.  77. 

CLASSIFICATION. 

By  state  for  purposes  of  regulation,  n.  [41],  pp.  31,  32. 
Of  railroads  for  purposes  of  regulation,  n.    [1],  p.  34. 
Of  passengers  and  freight: 

Determination  as  to  reasonableness  of,  whether  legislative  power 

which  cannot  be  delegated,  n.  [18],  p.  62. 
Of  passengers,  freight  and  property  to  be  stated  in  tariff  sched- 
ules, §  28,  pp.  227,  228. 
Method  of  making,  n.  [6],  p.  231. 

Together  with  tariff  constitutes  schedule,  n.  [9],  p.  231. 
Is  part  of  tariff  schedule,  n.  [20],  p.  235. 
Supervision  of  commission  over,  n.  [30],  p.  238. 
Does  not  necessarily  do  exact  justice,  n.  [31],  p.  238. 
Object  in  view  in  making,  n.  [32],  p.  238. 
Determination  as  to  propriety  of: 

Method  in  general,  n.  [33],  pp.  239,  240. 
Matters,  which  may  be  considered,  n.  [34],  pp.  240,  241. 
Of  specific  articles,  n.  [35],  pp.  241-243. 
Form  of  classification  sheet,  n.  [36],  p.  243. 
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CLASSIFICATION  —  Continued. 

Of  passengers  and  freight  —  Continued. 

Construction  of  classification  sheets,  n.  [37],  p.  243. 
Classification  held  unlawful,  n.  [38],  p.  243. 
Changes  in,  n.,  pp.  244,  245. 
Discrimination  through: 

In  general,  n.  [77],  pp.  300,  301. 

Justification,  n.  [78],  p.  301. 

How  determined,  n.  [79],  p.  301. 

What  constitutes,  n.  [80],  pp.  301,  302. 
Contracts  of  carriage  presumed  to  be  governed  by  existing,  n. 

[6],  p.  347. 
False,  prohibited,  §  34,  p.  355. 

Carriers  responsible  for  shipment  upon  correct,  n.  [1],  p.  356. 
Limitation  of  liability  by  under-classification,  n.  [3],  p.  356. 
Effect  of  under-classification,  n.  [4],  p.  356. 
Practices  as  to,  held  improi)er,  n.  [7],  p.  357. 
Power  of  commission  to  change  and  correct,  n.  [20],  pp.  492, 

493. 
Fixing  of,  is  not  fixing  a  rate,  n.  [27],  p.  498. 

CLASS  LEGISLATION. 

See,  "  Classification." 

CLAUSE. 

In  bill  of  lading  shall  not  exempt  carrier  from  liability,  §  38,  pp. 
414,  415. 

CLERGYMEN. 

See,  "  Ministers  op  Eeligion." 

CLERKS. 

To  have  powers  and  duties  of  secretary  at  office  during  his  absence, 

§  7,  p.  75. 
Commission  may  employ,  §  8,  p.  76. 
Employed  by  former  board  of  rapid  transit  commissioners  may  be 

retained  by  commission,  §  84,  subd.  2,  p.  665. 
Civil  service  laws  applicable  to,  n.,  p.  77. 

Power  to  employ  as  incident  to  power  to  investigate,  n.,  p.  77. 
Discharge  of,  n.,  p.  77. 
Eligibility,  §  9,  p.  77. 
Amount  of  compensation,  §  13,  p.  81. 
Reimbursement  of  expenses,  §  13,  p.  81. 
Audit  and  payment  of  salaries  and  expenses,  §  14,  pp.  82,  83. 
Acts  justifying  removal,  §  15,  p.  87. 
Of  commission  regarded  as  public  officers,  §  15,  p.  87. 

COLLATERAL  SECURITY. 

Stock  held  by  carrier  as,  §  54,  pp.  576,  577. 


Index,  973 

COLLECTION. 

Of   charges   for   gas   or   electricity;   excessive  charge   a   complete 
defense  in  action  for,  §  75,  p.  658. 

COMBINATION. 

By  carriers  to  prevent  carriage  of  property  from  being  continuous, 
forbidden,  §  39,  pp.  Ml,  442. 

COMMEECE. 

See  also,  "Interstate  Commbroe;"  "Intrastate  Commekoe." 

Scope  of  public  control  over,  in  general,  n.  [2],  pp.  4r-8. 

Purpose  of  regulative  acts  is  to  promote,  n.  [32],  p.  24;  n.  [26], 

pp.  495,  496. 
Strict  or  liberal  construction  of  acts  regulating,  n.  [36],  pp.  2Y,  28. 
Scope  of  term,  n.  [2],  p.  149. 

comiissioN. 

Actions  and  proceedings  by  or  against,  see  "Actions  ;"  "  Proceed- 
ings ;"  "  Summary  Proceedings." 

1.  General  provisions. 

2.  Appointment,  organization,  resignation  and  removal. 

3.  Jurisdiction. 

4.  Beports  and  records. 

5.  Salaries,  expenses  and  appropriations. 

6.  Fees. 

7.  General  powers. 

8.  Powers  as  to  witnesses. 

9.  Powers  as  to,  and  control  over,  carriers. 

(a)  In  general. 
(6)  Reports. 

(c)  Books,  records  and  accounts. 

(d)  Operation  of  road. 

(e)  Rates,  schedules  and  tichets. 

(f)  Franchises. 

(g)  StocTc  and  bonds. 

10.  Powers  as  to  gas  and  electricity. 

(a)  In  general. 

(b)  Reports,  booJcs  and  accounts. 

(c)  Methods  and  operation. 

(d)  Supply,  price  and  quality. 

(e)  Inspection  of  meters. 

(f)  StocTcs,  bonds  and  franchises. 

11.  Decisions,  findings  and  regulations. 

1.  General  provisions. 

Application  of  Act  to,  §  1,  p.  2. 

Divisibility  of  statute  relating  to  regulation  by,  containing 
invalid  provisions,  n.  [40],  p.  31. 
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COMMISSION—  Continued. 

1.  General  provisions  —  Continued. 

Definition  of  term,  §  2,  subd.  a,  p.  32. 

Establishment,  §  4,  p.  46. 

Approval  by  corporation  counsel  of  contracts  by,  n.,  p.  81. 

Validity  of  plan  of  regulation  by  commission,  n.  [14],  pp. 

51-54;  n.  [4],  pp.  479^80. 
Whether  legislative  and  judicial  powers  may  be  conferred 

upon,  n.  [17],  pp.  56-58. 
What  powers  are  legislative,  n.  [18],  pp.  59-62. 
What  powers  are  judicial,  n.  [19],  pp.  62-65. 
What  functions  are  local,  n.  [4],  p.  68. 
Power  of  state  to  resume  or  transfer  local  functions,  n.  [5], 

pp.  69-71. 
Eeceiving  of  gratuities  from  carriers  prohibited,  §  15,  p.  87. 
Keceiving  of  free  transportation  by  public  officers  forbidden, 

n.  [3],  pp.  88,  89. 
Terms  in  law,  contract  or  document,  deemed  to  refer  to,  §  86, 

p.  667. 

2.  Appointment,  organization,  resignation  and  remoral. 

See  generally,  "Appointment;"  "Officers;"  "Eemoval." 

Appointment  of  commissioners,  §  4,  p.  46. 

Number  of  members,  §  4,  p.  46. 

Chairman  to  be  designated  by  governor,  §  4,  p.  46. 

Appointment  an  executive  act,  n.  [1],  p.  47. 

Validity  of  appointment  of  local  by  state  officers,  n.  [7], 
pp.  72-74. 

Term  of  office,  §  4,  p.  46;  n.  [3],  p.  47. 

Resignation  of  member  of,  n.  [4],  pp.  47,  48. 

Eemoval  from  office,  §  4,  p.  46;  n.  [6]-[13],  pp.  48-51. 

Certain  acts  prohibited  and  defined  as  grounds  for  removal, 
§  15,  p.  87. 

Counsel  for,  §  6,  pp.  74,  75 ;  §  12,  p.  80. 

Secretary  to  commission,  §  7,  p.  75. 

Employees  and  subordinates,  §  8,  p.  76. 

Eetaining  employees  of  former  Board  of  Eapid  Transit  Eail- 
road  Commissioners,  n.,  p.  666. 

Each  commissioney  shall  take  and  subscribe  the  constitu- 
tional oath  of  office,  §  9,  p.  77. 

Effect  of  failure  to  take  oath  of  office,  n.,  p.  78. 

Efiect  of  delay  in  taking  oath  of  office,  n.,  p.  78. 

Persons  holding  any  official  relation  to  public  service  cor- 
poration, or  owning  stock  or  bonds  thereof,  not  eligible 
to  office  of  commissioner,  §  9,  p.  77. 
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COMMISSION  —  Continued. 

2.  Appointment,  organization,  resignation,  etc. —  Continued. 
Offices  of  commission,  §  10,  p.  Y8. 
Lease  of  premises  occupied  by  former  Board  of  Kapid  Transit 

Eailroad  Commissioners  to  be  transferred  to,  n.,  p.  666. 
Official  seal,  §  10,  subd.  1,  p.  78. 

When  and  where  meetings  to  be  held,  §  10,  subd.  1,  p.  78. 
Books,  maps,  charts,  stationery,  furniture,  etc.,  §  10,  p.  78. 
Majority  shall  constitute  quorum,  §  11,  p.  79. 
Validity  of  statute  prescribing  qualifications  of  railroad  com- 
missioners, n.  [2],  p.  88. 

3.  Jurisdiction. 

As  to  control  over  state  and  interstate  commerce,  see  "  Inter- 
state Commerce." 

In  general,  §  5,  pp.  65,  66. 

To  which  commission  railroad  corporations»shall  report,  §  46, 
pp.  454,  455. 
■  Jurisdiction   of   each,    over   gas    or    electrical    corporations, 
operating  in  both  districts,  §  76,  p.  659. 

4.  Eeports  and  records. 

See  also,  "  Eecords  ;"  "  Eeports." 

Record  of  proceedings  to  be  kept,  §  7,  p.  75. 

Record  of  orders  of,  to  be  kept,  §  7,  p.  75. 

Proceedings  of  and  documents  and  records  in  possession  of, 
deemed  to  be  public  records,  §  16,  p.  89. 

Annual  reports  of  commissions,  §  16,  p.  89. 

Use  of  reports  of,  in  evidence,  n.,  pp.  89,  90. 

Right  of  public  to  inspect  public  records,  n.,  pp.  90,  91. 

Mandamus  to  compel  public  officers  to  allow  inspection  of 
records,  n.,  p.  91. 

Certified  copies  of  papers  filed  with,  to  be  evidence,  §  17,  p. 
91 ;  n.,  p.  91. 

Originals  of  annual  reports  of  carriers  to  be  preserved  in 
office  of,  §  46,  pp.  454,  455. 

Shall  take  possession  of  books  and  records  of  board  of  rail- 
road commissioners,  commission  of  gas  and  electricity  and 
inspector  of  gas  meters,  §  84,  subd.  1,  p.  665. 

Shall  take  possession  of  books,  records,  maps,  contracts,  etc., 
in  possession  of  board  of  rapid  transit  railroad  commis- 
sioners, §  84,  subd.  2,  p.  665. 

5.  Salaries,  expenses  and  appropriations. 

See  also,  "Appropriations;"  "Appellate  Division;"  "Board 

OF  Estimate  and  Apportionment." 
Salary  of  commissioners  $15,000  per  annum,  §  13,  p.  81. 
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COMMISSION  —  Continued. 

5.  Salaries,  expenses  and  appropriations  —  Continued. 

Assignment  of  unearned  portion  of  salary  of  officer  void,  n., 

p.  82. 
Eequisition  for  payment  of  salaries  and  expenses,  §  14,  subd. 

1,  pp.  82,  83. 
Whether  expenses  of  commission  are  for  a  "  city  purpose," 

n.  [2],  p.  85. 
Discretion  of  paying  officer  as  to  audited  claims  for  expenses, 

n.  [3],  p.  86. 
Applications  to  Appellate  Division  for  appropriations,  §  14, 

subd.  1,  pp.  82,  83. 
Validity  of  provision  as  to  application  to  Appellate  Division 

for  appropriation,  n.  [4],  p.  86. 
Transfer  to,  of  funds  appropriated  for  Board  of  Eapid  Tran- 
sit Commissioners,  n.  [7],  p.  87. 
Appropriation  made  by  Act  for,  §  88,  p.  669. 

6.  Fees. 

Amount  of  fees  and  disposition  thereof,  §  18,  p.  92. 

Fee  for  certified  copies  of  evidence  and  proceedings,  J  18, 

p.  92. 
Fee  for  certified  copy  of  annual  report,  §  18,  p.  92. 
Commission   shall  make  statement  of  fees  collected,  §  18, 

p.  92. 

7.  General  powers. 

Extent  of,  §  4,  p.  46. 

Whether  possessed  of  common  law  powers,  n.  [1],  p.  149. 

What  powers  are  "prescribed  by  law,"  n.  [39],  p.  30. 

Effect  of  vacancy  on  powers  of  remaining  officers,  n.  [5], 
p.  48. 

Approval  of  commission  necessary  to  appointment  of  assist- 
ants to  counsel  to  commission,  §  6,  pp.  74,  75. 

Power  to  appoint  and  remove  counsel  to  commissions,  §  6, 
pp.  74,  75. 

Power  to  appoint  and  remove  secretary,  §  7,  p.  75. 

Power  to  employ  and  remove  subordinate  officers,  clerks  and 
employees,  §  8,  p.  76. 

Power  to  employ  subordinates  as  incident  to  power  to  in- 
vestigate, n.,  p.  77. 

Employees  appointed  in  future  subject  to  civil  service  law, 
n.,  p.  77. 

Discbarge  of  employees,  n.,  p.  77. 

May  recommend  enactment  of  legislation,  §  45,  subd.  4,  p. 
451. 

Power  to  draft  bills  for  enactment,  §  45,  subd.  4,  p.  451, 
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7.  General  powers  —  Continued. 

May  retain  persons  employed  by  former  Board  of  Rapid  Tran- 
sit Railroad  Commissioners,  §  84,  subd.  2,  p.  665. 
As    complainant   before   Interstate   Commerce    Commission, 
§  60,  p.  615;  n.,  pp.  615,  616. 
8.  Powers  as  to  witnesses. 

See  also,  "'Contempt;"  "Evidence;"   "Witnesses." 
General  powers  over  witnesses,  §  19,  pp.  92,  93 ;  §  20,  pp.  100, 

101. 
Application  by,  to  punish  witness  for  contempt,  §  19,  subd.  2, 

p.  93. 
Power  to  punish  for  contempt  cannot  be  delegated  to  a  com- 
mission, n.  [8],  p.  99. 
Power  to  administer  oaths,  §  45,  subd.  1,  p.  450;  §  66,  subd. 

10,  p.  620. 
Power  to  subpoena  witnesses  in  proceedings  with  reference  to 

gas  or  electricity,  §  66,  subd.  10,  p.  620. 
Power  to  take  testimony  in  proceedings  with  reference  to  gas 
or  electricity,  §  66,  subd.  10,  p.  620. 
S.  Powers  as  to,  and  control  over,  carriers, 
(o)  In  general. 

Lessees  of  railroads  subject  to  control  by,  n.  [14],  p.  42. 
Copies  of  transportation  agreements  between  carriers  to 

be  filed  with,  §  30,  subd.  2,  p.  246. 
Shall  have  general  supervision  over  all  carriers,  §  45, 

subd.  2,  p.  450. 
To  be  notified  of  happening  of  accidents,  §  47,  p.  457. 
Power  to  determine  and  fix  just  and  adequate  regula- 
tions for  carriers,  §  49,  pp.  4Y4,  475. 
Acts  within  power  of  a  commission,  in  general,  n.  [5], 

pp.  480-482. 
Powers  as  to  interstate  commerce,  §  60,  p.  615. 
.Vested  with  powers  of  board  of  railroad  commissioners, 

§  80,  p.  660. 
Powers  and  duties  of  board  of  rapid  transit  railroad 

commissioners  to  be  exercised  by,  §  83,  p.  662. 
Reasonableness  of  regulations,  n.   [31],  pp.  502,  503. 
[(b)  Reports. 

See  also,  "  Reports." 
Annual  reports,  §  46,  pp.  454,  455. 
Monthly  reports,  §  46,  pp.  454,  455. 
(c)  Boohs,  records  and  accounts. 

See  also,  "Accounts;"  "Books;"  "Records." 
62 
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COMMISSION—  Continued. 

9.  Powers  as  to,  and  control  over,  carriers — Contimied. 
(c)  Boohs,  records  and  accounts  —  Continued. 

Commission  may  require  sworn  copies  of  books,  papers^ 
etc.,  of  carriers,  to  be  filed,  §  45,  subd.  3,  pp.  450,  451. 

Power  of,  to  examine  books,  documents,  etc.,  of  persona 
and  corporations,  §  45,  subd.  3,  pp.  450,  451. 

Shall  have  access  to  accounts,  records  and  memoranda  of 
carriers,  §  53,  p.  556. 

May  prescribe  system  of  accounts  to  be  kept,  §  52,  p.  556. 

May  prescribe  form  of  accounts,  records  and  memoranda 
of  carriers,  §  52,  p.  556. 

May  prescribe  accounts  in  which  particular  items  to  be 
entered,  §  52,  p.  556. 

Agent  or  employee  of,  shall  not  wrongfully  divulge  in- 
formation acquired  from  inspection  of  accounts  of 
carriers,  §  52,  p.  556. 

Power  to  compel  keeping  of  accounts  by  carriers,  n.,  p. 
557. 

May  designate  officers  or  employees  to  examine  accounts, 
and  records,  §  53,  pp.  557,  558. 
Xd)  Operation  of  road. 

See  generally,  "  Cars  ;"  "  Connecting  Carriers  ;"  "  Em- 
bargo ;"  "  Highway  Crossings  ;''  "  Liability  ;''  "  Motive 
Power  ;"  "  Eailroad  Crossings  ;"  "  Service  and  Equip- 
ment ;"  "  Speed  ;"  "  Stations  ;"  "  Switches  and  Side- 
tracks ;"  "  Time  Schedules  ;"  "  Weights,"  and  other 
specific  headings. 

May  order  construction  or  maintenance  of  switches  and 
sidetracks,  §  27,  subd.  2,  pp.  221,  222. 

Switches  and  spur  tracks  subject  to  regulation  by,  n. 
[10],  p.  225. 

Determination  of  correctness  of  weights,  n.  [6],  p.  356. 

Control  over  connecting  carriers,  n.  [9],  pp.  365-367. 

Determination  of  necessity  for  switch  between  connecting 
lines,  n.  [19],  p.  371. 

Control  over  railroad  crossings,  n.  [34],  p.  375. 

Powers  as  to  furnishing,  heating,  etc.,  of  cars,  n.  [19],  p- 
492. 

May  relieve  carrier  from  necessity  of  providing  cars  and 
motive  power,  §  37,  subd.  1,  pp.  397,  398. 

May  direct  terms  for  interchange  of  cars  between  rail- 
roads and  street  railroads,  §  35,  pp.  358,  359. 

Power  to  make  regulations  for  distribution  of  cars^ 
switching,  loading  and  weighing,  and  for  demurrage 
charges,  §  37,  subd.  2,  p.  398. 
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9.  Powers  as  to,  and  control  over,  carriers  —  Continued. 
(d)  Operation  of  road — Continued. 

Power  of,  to  permit  limitation  of  liability  by  carriers,  n. 

[23],  p.  433. 
Power  to  determine  and  prescribe  safe  and  adequate  ap- 
pliances, §  49,  pp.  474,  475. 
Power  to   determine   and  prescribe   safe  and   adequate 

equipment,  §  49,  pp.  474,  475;  n.  [2],  p.  550. 
Power  to   compel  furnishing  of  special  equipment,  n. 

[19],  p.  492. 
Power  of  commission  to  order  changes  in  equipment, 

§  50,  p.  547. 
Power  to  order  repairs,  §  50,  p.  547. 
Power  to  determine  and  prescribe  reasonable  and  safe 

practices,  §  49,  pp.  474,  475. 
Power  to  determine  and  prescribe  proper  and  adequate 

service,  §  49,  pp.  474,  475. 
Power  to  commission  to  compel  establishment  of  through. 

routes,  §  49,  pp.  474,  475;  n.  [24],  pp.  494,  495. 
Power  to  compel  furnishing  of  facilities,  n.  [13],  p.  487. 
Power  as  to  conduct  of  business  in  general,  n.  [14],  pp. 

487-490. 
Power  as  to  embargo,  n.   [15],  p.  490. 
Power  as  to  stopping  of  trains,  n.  [17],  p.  491. 
Power  to  regulate  rate  of  speed  of  trains,  n.   [18],  pp. 

491,  492. 
Regulations  as  to  employees,  n.  [21],  p.  493. 
Enforcement  of  anti-trust  laws,  n.  [25],  p.  495. 
Control  over  highway  crossings,  n.  [1],  pp.  549,  550. 
Powers  as  to  changes  of  motive  power,  §  50,  p.  547;  n. 

[3],  p.  551. 
Power  to  order  increase  in  motive  power,  §  51,  p.  554. 
Powers  as  to  stations  and  waiting-rooms,  n.   [4],  p.  552. 
May  not  compel  railroads  to  permit  erection  of  elevators 

on  premises,  n.  [7],  p.  553. 
Power  to  order  increase  in  number  of  trains,  §  51,  p.  554; 

n.,  p.  555. 
Power  to  order  increase  in  number  of  cars  run,  §  51,  p. 

554. 
Power  to  order  changes  in  time  schedules,  §  51,  p.  554. 
Power  to  compel  trains  to  make  connections,  n.,  p.  555. 
'(e)  Bates,  classifications,  schedules  and  tickets. 

See  generally,  "  Charges  ;"   "  Classifications  ;"   "  Joint 

Eates;"     "Long    and    Short     Haul;"    "Mileage;" 

"  Eates  ;"  "  Tariff  Schedules  ;"  "  Tickets." 
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9.  Powers  as  to,  and  control  over,  carriers  —  Continued. 

(e)  Bates,  classifications,  schedules  and  ticTcets —  Continued. 
Cannot  prohibit  rates  unreasonably  low,  n.  [46],  p.  203. 
Regulation  of  switching  charges,  n.  [14],  p.  227. 
Filing  of  tarifi  schedules  with,  §  28,  pp.  227,  228. 
Eegulation  of  form  of  tariff  schedules,  §  28,  pp.  227,  228. 
Power  of,  to  allow  changes  in  rates  without  notice  and 

publication,  §  29,  p.  244. 
Power  to  excuse  noncompliance  with  provisions  as  to 

filing  and  posting  of  schedules,  n.  [5],  p.  230. 
Should  let  carriers  work  out  details  of  schedules,  n.  [6], 

pp.  231,  232. 
Eegulation  of  tariff  schedules,  n.  [23],  pp.  493,  494. 
Power  as  to  matters  to  be  included  in  schedules,  n.  [24], 

p.  236. 
Supervision  over  classifications,  n.  [30],  p.  238. 
Correction  of  classifications,  n.  [20],  pp.  492. 
Evidence  of  concurrence  of  parties  in  joint  tariff  to  be 

filed  with,  §  30,  subd.  1,  pp.  245,  246;  n.  [9],  p.  250. 
Schedule  of  rates  for  special  tickets  to  be  filed  with,  §  33, 

pp.  250,  251. 
Action   by,   not  necessary   to   criminal   prosecution  for 

imjust  discriminations,  n.   [92],  p.  308. 
Power  to  compel  issuance  of  mileage  and  special  tickets, 

n.  [19],  p.  353. 
Power  of,  to  require  establishment  of  joint  rates  not  af- 
fected by  provisions  as  to  connecting  lines,  §  36,  pp. 

377,  378. 
May  authorize  less  charge  for  long  than  for  short  haul, 

§  36,  pp.  377,  378. 
Power  to  determine  as  to,  and  fix,  rates: 

In  general,  §  49,  pp.  474,  475;  n.  [6],  pp.  482-485. 

Rates  merely  threatened,  n.  [7],  p.  485. 

Compromises  with  carrier,  n.  [8],  p.  485. 

Rates  for  elevation,  weighing,  etc.,  n.  [9],  p.  486. 

Switching  and  demurrage  charges,  n.  [10],  p.  486. 

Perry  fares,  n.  [11],  p.  486. 

Charges  for  special  services,  n.  [12],  p.  486. 
Power  to  compel  establishment  of  joint  rates,  n.   [24], 

pp.  494,  495;  §  49,  pp.  474,  475. 
Control  over   division   of  through  rates,   §   49,  pp.   474, 

475;  n.  [29],  pp.  500,  501. 
Powers  as  to  passenger  tickets,  n.  [16],  pp.  490,  491. 
Matters  mainly  concerning  state,  though  involving  inter- 
state rate,  will  be  left  to,  n.,  p.  615. 
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9.  Powers  as  to,  and  control  over,  carriers  —  Continued, 
(f)  Franchises. 

See  also,  "  Franchises." 

Power  to  grant  permission  to  carriers  to  exercise  fran- 
chise, §  53,  pp.  557,  558. 

Approval  of,  necessary  to  validity  of  transfer  or  lease  of 
franchises  or  contract  affecting  same,  §  54,  pp.  576, 
577. 

Approval  of  transfer  or  lease  of  franchise  of  carriers 
shall  not  enlarge  powers  given  in  franchise,  waive  for- 
feitures or  affect  lapsed  or  invalid  franchises,  §  54,  pp. 
576,  577. 

Permission  to  carriers  to  exercise  franchises,  shall  not 
enlarge  powers  given,  waive  forfeiture,  or  affect  lapsed 
or  invalid  franchises,  §  54,  pp.  576,  577. 
[(.9)  Stock  and  bonds. 

See  also,  "Bonds;"  "Stock." 

State  may  delegate  to,  power  as  to  increase  of  stock, 
n.  [1],  p.  590. 

Authorization  of  purchase  of  stock  by  carrier,  §  54,  pp. 
576,  577. 

Power  of,  to  approve  or  disapprove  transactions  relating 
to  acquiring  of  stock  of  carriers,  §  54,  pp.  576,  577. 

Approval  of  issues  of  stock  or  bonds,  §  55,  pp.  587-589. 

Power  to  authorize  capitalization  of  franchise  of  carrier, 
§  55,  pp.  587-589. 

When  issue  of  bonds  will  be  permitted,  n.  [3],  p.  592. 

Por  what  purpose  issue  of  bonds  may  be  allowed,  n.  [3], 
p.  592. 

Application  to,  for  authority  to  issue  bonds,  n.  [6],  p. 
593. 

Control  of,  over  issues  of  stock  and  bonds,  n.  [7],  pp. 
593,  594. 
10,  Powers  as  to  gas  and  electricity, 
(a)  In  general. 

General  supervision  over  gas  and  electrical  corporations, 
§  66,  subd.  1,  p.  617. 

Power  of  state  to  regulate  gas  and  electrical  corpora- 
tions, by  commission,  n,  [5],  p.  623. 

Certificate  of  authority  to  municipalities,  to  engage  in 
commercial  lighting,  §  68,  p.  634. 

Power  to  compel  giving  of  information  by  gas  companies, 
n.  [4],  p.  646. 

Eules  and  regulations  as  to  gas  or  electricity,  power  of 
local  officers  to  enforce,  §  76,  p.  659. 
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COMMISSION—  Contimied. 

10.  Powers  as  to  Gas  and  Electricity  —  Continued, 
(a)  In  general  —  Continued. 

Vested  ■with  powers  of  commission  of  gas  and  elec- 
tricity, §  81,  p.  661. 

Vested  with  powers  and  duties  of  inspector  and  deputy 
inspector  of  gas  meters,  §  82,  pp.  661,  662. 
(6)  Reports,  hooks  and  accounts. 

See  also,  "Accounts;"  "Reports." 

Power  to  prescribe  uniform  methods  for  keeping  of  ac- 
counts and  records  by  gas  and  electrical  corporations, 
and  municipalities  furnishing  gas  or  electricity,  §  66, 
subd.  4,  p.  618. 

Shall  require  annual  report  from  gas  and  electrical  cor- 
porations, §  66,  subd.  6,  pp.  618,  619. 

Power  to  prescribe  form  of  annual  reports  of  gas  and 
electrical  corporations,  §  66,  subd.  6,  pp.  618,  619. 

May  prescribe  time  for  submitting  reports  of  gas  and 
electrical  corporations,  §  66,  subd.  6,  pp.  618,  619. 

May  change  or  add  to  form  of  annual  reports  of  gas  and 
electrical  corporations  and  municipalities  furnishing 
gas  or  electricity,  §  66,  subd.  6,  pp.  618,  619. 

May  prescribe  period  to  be  covered  by  reports  of  gas  and 
electrical  corporations,  §  66,  subd.  6,  pp.  618,  619. 

Power  to  prescribe  form  of  annual  reports  of  munici- 
palities furnishing  gas  or  electricity,  §  66,  subd.  7, 
p.  619. 

Power  to  prescribe  time  for  submission  of,  and  period  to 
be  covered  by,  annual  reports  of  municipalities  fur- 
nishing gas  or  electricity,  §  66,  subd.  Y,  p.  619. 

Power  to  examine  and  comi)el  production  of  books  and 
papers  of  gas  and  electrical  corporations  and  munic- 
ipalities furnishing  gas  or  electricity,  §  66,  subd.  9,  p. 
619. 
(c)  Methods  and  operation. 

See  also,  "Agents;"  "Inspection." 

Power  to  examine  methods  of  corporations  and  munic- 
ipalities furnishing  gas  or  electricity  and  to  order  im- 
provements, §  66,  subd.  2,  p.  617. 

Inspection  of  gas  plants  by  agents  of,  §  66,  subd.  3,  pp. 
617,  618. 

Agents  of,  shall  not,  without  authority,  divulge  informa- 
tion gained  upon  inspection  of  gas  plant,  §  66,  subd.  3, 
pp.  617,  618. 
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10.  Powers  as  to  Gas  and  Electricity  —  Continued, 
(c)  Methods  and  operation  —  Continued. 

Direction  of,  authorizing  divulgence  of  information  ob- 
tained on  examination  of  gas  plants,  §  66,  subd.  3,  pp. 
617,  618. 

May  regulate  supply  system  as  to  use  of  electric  incan- 
descent lighting,  §  66,  subd.  3,  pp.  617,  618. 

Supervision  of  operation  of  gas  and  electrical  corpora- 
tions, and  municipal  plants,  §  66,  subd.  5,  p.  618. 

Power  to  inspect  buildings,  plants,  etc.,  used  in  produc- 
tion of  gas  or  electricity,  §  66,  subd.  8,  p.  619. 
[(d)  Supply,  price  and  quality. 

See  also,  "  Charges  ;"  "  Initial  Efficiency  ;"  "  Eates." 

Power  to  regulate  illuminating  power  and  purity  of  gas, 
§  66,  subd.  3,  pp.  617,  618. 

Power  to  regulate  pressure  of  gas  supply,  §  66,  subd.  3, 
pp.  617,  618. 

May  fix  initial  efficiency  of  incandescent  lamps  furnished 
by  electrical  corporations  or  municipalities  furnishing 
electricity,  §  .66,  subd.  3,  pp.  617,  618. 

Shall  prescribe  form  for  complaints  as  to  quality  or  price 
of  gas  or  electricity,  §  71,  p.  641. 

Complaints  to,  as  to  quality  or  price  of  gas  or  electric- 
ity, §  71,  p.  641. 

Inspection  of  plants,  works,  books,  and  papers  after  com- 
plaint as  to  quality  or  price  of  gas  or  electricity,  §  71, 
p.  641. 

May  fix  maximum  price  or  order  improvements  in  manu- 
facture and  supply  of  gas  or  electricity,  §  72,  pp.  642, 
643. 

Power  to  fix  rates  to  be  charged  for  gas  and  electricity, 
n.  [2],  p.  645. 
^e)  Inspection  of  meters. 

See  also,  "  Meters." 

Shall  appoint  inspectors  of  gas  and  electric  meters,  §  67, 
subd.  1,  p.  632. 

May  direct  inspection  of  meters,  §  67,  subd.  2,  p.  632. 

Request  by  consumer  for  inspection  of  gas  or  electric 
meter,  §  67,  subd.  2,  p.  632. 

Shall  fix  charge  for  inspection  of  meters,  §  67,  subd.  2, 
p.  632. 
^0)  Stoch,  hands  and  franchises. 

See  also,  "  Bonds  ;"  "  Franchises  ;"  "  Stock." 

Approval  of  exercise  by  gas  or  electrical'  corporations  of 
rights  under  franchises,  §  68,  p.  634. 


Public  Seevice  Law  and  Notes. 

COMMISSION  —  Continued. 

10.  Powers  as  to  Gkis  and  Electricity  —  Contmued. 

(f )  Stock,  hands  and  franchises  —  Contmued. 

Certified  copy  of  charter  of  gas  or  electrical  corporation, 
to  be  filed  with,  before  permission  is  granted  to  exer- 
cise franchise  rights,  §  68,  p.  634. 

Power  to  authorize  capitalization  of  franchise  of  gas  or 
electrical  corporations,  §  69,  pp.  636,  637. 

Authorization  by,  of  issue  of  stocks,  bonds,  etc.,  by  gaa 
or  electrical  corporations,  §  69,  pp.  6So,  637;  n.  p.  638. 

Consent  of,  to  transfer  or  lease  by  gas  or  electrical  cor- 
porations of  franchises,  works  or  systems,  §  70,  p.  639. 

Approval  by,  of  transfer  or  lease  of  franchise  of  gas  or 
electrical  corporations,  effect  of,  §  70,  p.  639. 

Permission  of,  for  holding,  by  gas  or  electrical  corpora- 
tions, of  stocks  or  bonds  of  similar  corporations,  §  70, 
p.  639. 

11.  Decisions,  findings  and  regulations. 

For  questions  as  to  orders  of,  see  "  Orders  ;"  "  Eehearings."^ 
Right  to  appear  by  counsel  on  review  of  decision,  n.,  p.  81. 
Prima  fncie  weight  of  findings  of  fact,  n.  [2],  pp.  120-122. 
Porm  of  findings  and  reports  of  investigations,  n.  [15],  p.  469. 
Eeasonableness  of  regulations  made  by  commission,  n.  [31], 
pp.  502,  503. 
COMMISSIONERS. 

See  also,  "  Commission." 

Meaning  of  term  "commissioner,"  §  2,  subd.  b,  p.  32. 
Appointment,  §  4,  p.  46. 
Number  of,  on  commission,  §  4,  p.  46. 
One  to  be  designated  chairman  by  governor,  §  4,,  p.  46. 
Shall  reside  in  district  for  which  appointed,  §  4,  p.  46. 
Term  of  office,  §  4,  p.  46. 
Eemoval  of,  §  4,  p.  40. 
Not  city  officers,  n.  [3],  p.  68. 
Orders  of,  to  be  kept,  §  7,  p.  75. 

Persons  holding  official  relation  to  public  service  corporation,  or 
owning  stock  or  bonds  thereof,  not  eligible  to  appointment  as, 
§  9,  p.  77. 
Must  take  and  subscribe  oath  of  office,  §  9,  p.  77. 
Power  to  undertake  or  hold  investigation,  inquiry  or  hearing,  §  11, 

pp.  79,  80. 
When  order  of,  deemed  to  be  order  of  commission,  §  11,  pp.  79, 

80. 
Majority  constitutes  quorum,  §  11,  pp.  79,  80. 
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Power  to  act  independently  of  each  other,  n.,  p.  80. 

Salary  $15,000  per  annum,  §  13,  p.  81. 

Eeimbursement  of  expenses,  §  13,  p.  81. 

Audit  and  payment  of  salaries,  §  14,  pp.  82,  83. 

Acts  justifying  removal,  §  15,  p.  87. 

Deemed  public  officers,  §  15,  p.  8Y. 

Certification  of  copies  of  documents  filed  in  office  of  commission, 

§  17,  p.  91. 
Issuance  of  subpoena  by,  §  19,  subd.  1,  p.  92. 
Application  by,   to  punish  witness  for  contempt,   §   19,   subd.  2, 

p.  93. 
Practice  on  hearing  before,  §  20,  pp.  100,  101. 
Shall  have  power  to  administer  oaths,  §  45,  subd.  1,  p.  450. 
May  require  sworn  copies  of  books,  papers,  etc.,  of  carriers,  to  be 

filed,  §  45,  subd.  3,  pp.  450,  451. 

COMMISSIONERS,  RAILROAD. 

See,  "Board  of  Eailro.\d  Commissioneks." 

COMMISSIONERS,  RAPID  TRANSIT. 

See,  "  Board  of  Eapid  Transit  Eailroad  Commissioners." 

COMMISSION,  INTERSTATE  COMMERCE. 

See,  "Interstate  Commerce  Commission." 

COMMISSION,  OFFICES  OF. 

See,  "  Offices  of  Commission." 

COMMISSION  OF  GAS  AND  EIECTRICITY. 

Abolished  by  Act,  §  81,  p.  661. 

Shall  transfer  all  books,  records,  etc.,  to  Public  Service  Commission, 

§'  84,  subd.  1,  p.  665. 
Powers  and  duties  of,  to  be  exercised  by  Public  Service  Commis- 

sion>  §  81,  p.  661. 
Effiect  of  Act  on  actions  or  proceedings  by  or  against,  §  85,  p.  666. 
Investigations,  examinations,  etc.,  begun  by,  may  be  continued  by 

Public  Service  Commission,  §  85,  p.  666. 
Term,  when  used  in  law,  contract  or  document,  deemed  to  refer  to 

Public  Service  Commissions,  §  86,  p.  667. 

COMMISSION,  SECRETARY  OF. 

See,  "  Secretary  of  Commission." 

COMMITMENT. 

Of  witness  for  contempt,  §  19,  subd.  2,  p.  93. 

COMMITTEE  ON  RAILROADS. 

Hearing  by  commission  as  to  proposed  change  in  law  relating  to 
carriers,  at  request  of,  §  45,  subd.  4,  p.  451. 

COMMODITY  RATES. 

Whether  giving  of,  is  unlawful  discrimination,  n.  [59],  p.  282. 
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COMMON  CARRIERS. 

For  matters  relating  to  corpo»ations  generally,  see  "  Corporations." 
For  matters  relating  exclusively  to  railroads  and  street  railroads, 
see  "  Eailroad  Corporations  ;"  "  Street  Railroad  Corporations." 
See  also,  "Accidents  ;"  "Actions  ;"  "Agents  ;"  "Appliances  ;"  "  Bill- 
ing;" "Bills  of  Lading;"  "Bonds;"  "Books  and  Papers;" 
"Cars;"  "Charges;"  "Commission;"  "Connecting  Carriers;" 
"  Continuous  Carriage  ;"  "  Criminal  Liability  ;"  "  Depots  and 
Stations;"  "Discrimination;"  "Employees;"  "Elevated  Eail- 
eoads  ;''  "  Equipment  ;"  "  Evidence  ;"  "  Investigations  and  Hear- 
ings;" "Loading;"  "Long  and  Short  Haul;"  "Mandamus;" 
"Motive  Povi^er;"  "Officers;"  "Orders;"  "Proceedings;" 
"Bates;"  "Receivers;"  "Records;"  "Rehearing;"  "Review;" 
"Rules  and  Regulations;"  "  Service  and  Facilities;"  "  Stock;" 
"  Summary  Proceedings  ;"  "  Switches  and  Sidetracks  ;"  "Switch- 
ing ;"  "  Tariff  Schedules  ;"  "  Tickets  ;"  "  Trains  ;"  "  Unload- 
ing ;"  "  Weights  ;"  "  Witnesses,"  and  other  specific  heads. 

1.  In  general. 

2.  Public  control  over. 

3.  Leases  and  consolidation.  • 

4.  Operation. 

1.  In  general. 

Who  are  common  carriers  within  meaning  of  Act,  §  2,  suhd. 

i,  p.  33;  n.  [2]-[7],  pp.  34-37. 
Express  companies  as,  n.  [3],  p.  36. 
Sleeping  car  companies  as,  n.  [4],  p.  36. 
Street  railroad  companies  are,  n.  [5],  p.  36. 
Whether  corporations  maintaining  tracks  for  special  purposes 

are,  n.  [6],  p.  37. 
Receivers  of  railroad  corporations  are,  n.  [7],  p.  37. 
What  services  included  in  term  "  transportation  of  property 

or  freight,"  §  2,  subd.  1,  p.  34. 
When  a  carrier  is  doing  business  within  a  district,  n.  [8], 

p.  74. 
Official  relation  to,  or  holding  of  stock  or  bonds  of,  common 

carrier  a  bar  to  holding  office  of  commissioner  or  subordi- 
nate office,  §  9,  p.   77. 
Offer  of  gratuities  to  commissioner  or  subordinate  forbidden, 

§  15,  p.  87. 
Status  of  foreign  corporation  doing  business  within  state,  n. 

[21],  p.  172. 
Acts  of  officers  or  directors  voidable,  n.  [13],  p.  586. 
How  value  of  property  is  determined,  n.  [46],  pp.  517-519. 
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COMMON  CARRIERS  — Continued. 
2.  Public  control  over. 

See  also,  "Commission;"  "Legislature;"  "State;"  "Stat- 
utes," 

General  power  to  regulate  business  of,  n.  [1],  p.  4. 

Purpose  of  acts  regulating,  n.  [32],  pp.  24,  25. 

Scope  of  power  of  state  to  regulate,  n.  [2],  pp.  4-8. 

Reservation  by  state  of  power  to  amend  charters,  n.  [10]-[12], 
pp.  10,  11. 

Power  of  state  to  regulate  not  dependent  on  reservation  of 
right  to  amend  charters  of,  n.  [13],  pp.  11,  12. 

Exemptions  from  public  control,  n.  [16]-[21],  pp.  13-18. 

Grants  to,  to  be  construed  favorably  to  public  right,  n.  [30], 
pp.  23,  24. 

Statutes  relating  to,  construed  as  penal,  n.  [35],  p.  27. 

Strict  or  liberal  construction  of  acts  relating  to,  n.  [36],  pp. 
27,  28. 

Divisibility  of  statutes  regulating,  n.  [40],  pp.  30,  31. 

Statutes  regulating,  not  class  legislation,  n.  [40],  pp.  31,  32. 

Whether  owners  of  controlling  amounts  of  stock  of,  are  sub- 
ject to  public  regulation,  n.  [13],  p.  41. 

Lessees  of,  subject  to  regulation,  n.  [14],  pp.  41,  42. 

Public  control  over  receivers  of,  n.  [15],  pp.  43-44. 

Validity  of  commission  plan  of  regulation  of,  n.   [14],  pp. 
51-54. 

Powers  as  to  regulation  of,  which  are  legislative,  n.   [18], 
pp.  59-62. 

What  powers  as  to  regulation  of,  are  judicial,  n.   [19],  pp. 
62-65. 

Eeasonableness  of  regulations  of,  n.  [31],  pp.  502,  503. 

General  jurisdiction  of  commissions  over,  §  5,  pp.  65,  66. 

Extent  of  state  visitorial  powers  over,  n.  [2],  p.  94. 

Division  between  state  and  federal  government  of  power  to 
regulate,  n.  [10],  pp.  157-162. 

What  constitutes  state  and  interstate  commerce,  n.  [2]-[6], 
pp.  149-153. 

What  railroads  are  engaged  in  interstate  commerce,  n.  [17], 
pp.  153-155. 

When  interstate  transportation  begins,  n.  [8],  p.  155. 

When  interstate  transportation  ends,  n.  [9],  pp.  155-157. 

Effect  of  failure  of  Congress  to  exercise  regulative  powers, 
upon  powers  of  state,  n.  [11],  pp.  162,  163. 

Extent  of  police  power  of  state  over,  n.  [12] ,  p.  163. 
Whether  state  statutes  and  orders  relating  to  service,  facilities 
and  accommodations  furnished  by,  regulate  interstate  com- 
merce, n.  [15],  pp.  165-167. 
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2.  Public  control  over  —  Continued. 

Whether  state  statutes  regulating  mode  of  carrying  on  busi- 
ness are  regulations  of  interstate  commerce,  n.  [16],  pp. 
167-lYO. 

Whether  statutes  imposing  a  tax  regulate  interstate  com- 
merce, n.  [lY],  pp.  170,  171. 

Not  relieved  from  provisions  of  regulative  act  because  of 
ownership  of  freight,  n.  [4],  p.  177. 

Franchises  as  property,  n.  [7],  p.  9. 

Begulation  of  franchises  may  he  by  enlarging  powers,  n. 
[6],  p.  9. 

Charters  of,  as  inviolable  contracts,  n.  [7],  p.  9. 

Application  of  Article  II.  of  Act  to,  §  25,  p.  148. 

General  supervision  of  commissions  over,  §  45,  subd.  2,  p. 
450. 

Hearing  by  commission  as  to  proposed  change  in  law  relating 
to,  §  45,  subd.  4,  p.  451. 

3.  Leases  and  consolidations. 

Commission  must  approve  all  transfers  and  leases,  |  54,  pp. 
576,  577. 

Validity  of  leases  or  consolidations,  n.  [4],  pp.  578-582. 

Validity  of  statutes  as  to  consolidation  and  purchase  of 
stock  of  other  companies,  etc.,  n.   [3],  p.  578. 

Public  control  over  consolidations,  leases,  etc.,  n.  [3],  p.  578. 

Power  to  evade  public  duties  by  transfer  of  franchise,  etc., 
n.  [4],  pp.  580-582. 

Power  to  lease  or  consolidate,  n.  [4],  pp.  578-582. 

Effect  of  consolidation  or  lease  upon  powers,  duties  and  obli- 
gations of,  n.   [5],  pp.   582,  583. 

Consolidation  of,  as  affecting  regulative  power,  n.  [6],  p.  583. 

Status  of  company  owning  entire  stock  of  another  company, 
n.  [7],  p.  583. 

Power  of  directors  and  stockholders  to  make  lease,  n.  [8], 
pp.  583,  584. 

Lease  of,  includes  use  of  franchise,  n.  [9],  p.  584. 

Interests  of  stockholders  as  to  consolidation,  leasing,  etc.,  n. 
[10],  p.  584. 

Actions  to  restrain  or  set  aside  unauthorized  agreements  as 
to  leasing,  transfer  of  stock,  etc.,  n.  [11],  p.  585. 

Common  directorate,  n.   [12],  p.  586. 

Capital  upon  consolidation  not  to  exceed  sum  of  capital  of 
consolidating  companies,  §  55,  pp.  587-589. 

Plan  of  consolidation  invalid  on  account  of  over  capitaliza- 
tion, n.  [4],  p.  592. 
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4.  Operation. 

See  also  "  Eates;"  "  Eules  and  Eegulations;""  Service  and 

Facilities,"  and  other  specific  headings. 
Compensation  of,  a  payment  in  nature  of  a  tax,  n.  [5],  p.  9. 
.      Power  to  make  reasonable  charge  as  implied  from  power  to 

carry,  n.   [9],  p.  10. 
Statutes  requiring  furnishing  of  facilities  by,  declaratory  of 

common  law,  n.  [1],  p.  175. 
Compelling  performance  of  duty  to  transport,  n.  £3],  pp.  176, 

177. 
Effect  of  unprecendented  rush  of  business  on  duty  to  furnish 

accommodations  for  transportation,  n^  [7],  p.  179.. 
Duty  to  receive  and  transport  passengers,  and  freight,  n. 

[11],  pp.  181-183. 
Extent  to  which  carrier  holds  itself  out  to  public  as  affecting 

duty  to  transport,  n.   [12],  pp.  183,  184. 
Eemedy  against,  for  failure  to  transport,  n.   [51],  pp.  184, 

185. 
Refrigeration  part  of  service  which  carriers  must  render,  n. 

[18],  pp.  186-188. 
Duty  to  furnish  passengers  with  seats,  n.  [17],  p.  186. 
Duty  to  furnish  facilities  for  loading  and  unloading  live- 
stock, n.  [18],  p.  187. 
Determination  as  to  fulfillment  of  duty  to  furnish  facilities, 

n.  [19],  pp.  188,  189. 
Exoneration  from  obligations  as  carriers,  n.   [20],  pp.  189, 

190. 
Must  file  copies  of  transportation  agreements  with  other  car- 
riers, §  30,  subd.  2,  p.  246. 
Whether  bound  by  acts  of  agents  in  giving  rates,  n.  [8],  p. 

257. 
Eights  and  duties  as  to  routing  of  shipments,  n.  [21],  pp. 

327-329. 
Embargo,  n.  [22],  p.  329. 
Duty  as  to  transportation,  handling  and  delivery  of  livestock, 

n.  [26],  pp.  331-333. 
Not  required  to  permit  other  carriers  to  use  tracks  or  termi- 

als,  §  36,  pp.  358,  359. 
ITot  bound  to  undertake  transportation  beyond  own  lines,  n. 

[8],  p.  364. 
Duty  to  deliver  goods  to  connecting  carriers,  n.  [8],  p.  364. 
Liability  for  failure  to  perform  public  duties,  n.   [1],  pp. 

444,  445. 
Duty  to  deliver  goods  transported,  n.  [13],  p.  184. 
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Duty  to  deliver  goods  within  reasonable  time,  n.   [29],  pp. 
435,  436.  ' 

Power  of  commission  to  reflate  conduct  of  business  in  gen- 
eral, n.  [14],  pp.  487^90. 

Eegulation  of  method  of  operation,  practices,  etc.,  n.   [30], 
pp.  501,  602. 

Duty  of,  as  to  method  of  operation,  n.  [5],  p.  553. 

Powers  of  commissions  to  order  changes,  repairs  or  improve- 
ments, §  50,  p.  547. 

Improvements  by,  to  be  encouraged,  n.  [6],  p.  553. 

Need  not  permit  erection  of  elevators  on  premises,  n.  [7],  p. 
553. 

Non-performance  of  functions,  n.  [14],  pp.  586,  587. 

Carriers  may  procure  equipment  by  leasing,  n.  [6],  p.  179. 

Duty  to  furnish  safe  machinery  and  appliances,  n.  [8],  p.  180. 

Charter  provisions  allowing  connections  with  other  lines,  n. 
[15],  pp.  369,  370. 

COMMON  LAW. 

Statutes  declaratory  of,  how  construed,  n.  [31a],  p.  24. 

Statutes  relative  to  furnishing  of  facilities  declaratory  of,  n.  [1], 

p.  175. 
Statutes  forbidding  discriminations  in  rates,  declaratory  of,  n.  [22], 

p.  262. 
Long  and  short  haul  rule  did  not  exist  at,  n.  [4],  p.  379. 

COMMUTATION  TICKETS. 

Issuance  of,  §  33,  pp.  343,  344. 

Eights  and  duties  as  to  issuance  of,  n.  [57],  pp.  281,  282. 

COMPANY. 

Included  in  term  "  corporation,"  §  2,  subd.  c,  p.  32. 

When  included  in  term  "  street  railroad  corjwration,"  §  2,  subd.  g, 

p.  33. 
When  included  in  term  "  railroad  corporation,"  §  2,  subd.  h,  p.  33. 
When  included  in  term  "  gas  corporation,"  §  2,  subd.  j,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 

COMPENSATION. 

See  also,  "Chaeges  ;"  "  Faees  ;"  "  Rates." 

Of  carriers  a  payment  in  the  nature  of  a  tax,  n.  [5],  p.  9. 

Eight  to  receive,  as  implied  from  power  to  carry,  n.   [9],  p.  10. 

Of  commissioners  a'nd  subordinate  officers,  §  13,  p.  81. 

Of  witnesses,  §  19,  subd.  1,  p.  92. 
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COMPETITION. 

As  justification  for  discriminations: 

Whether  competition  may  be  considered,  n.  [37],  pp.  270,  271; 

n.[10],  pp.  317,  318. 
When  competition  exists,  n.  [38],  p.  271. 
What  competition  justifies  disparities  in  rates,  n.  [39],  pp.  271, 

272. 
Extent  to  which  competition  justifies,  n.  [40],  pp.  272,  273. 
As  justification  for  violations  of  long  and  short  haul  rule,  n.  [14], 

[16],  pp.  382,  383;  n.  [31],  pp.  389-392. 
What  competition  is  justification  of  violations  of  long  and  short  haul 

rule,  n.  [32],  pp.  392,  393. 
Whether  a  justification  of  violations  of  long  and  short  haul  rule,  a 

question  of  fact,  n.  [34],  p.  394. 
May  be  considered  in  rate  making,  n.   [67],  p.  536. 

COMPETITIVE  AND  NONCOMPETITIVE  POINTS. 

No  discrimination  between,  in  distributing  cars  in  case  of  shortage, 
§  37,  subd.  1,  pp.  397,  398. 

COMPLAINANT. 

See  also,  "  Parties." 

Absence  of  injury  to,  as  justifying  discriminations  in  rates,  n.  [7], 

p.  256. 
As  to  disparities  between  through  and  local  rates  must  be  affected 

thereby,  n.  [75],  p.  300. 
Only  person  or  locality  discriminated  against  may  be,  n.   [3],  p. 

314. 
Who  may  be,  on  investigations  before  commission,  n.  [2],  pp.  461, 

462. 
May  be  required  to  give  bond,  n.   [13],  p.  468. 
Interest  of,  relevant  in  determining  as  to  rate  complained  of,  n. 

[58],  p.  527. 
State  commission  as,  before  the  Interstate  Commerce  Commission, 

§  60,  p.  615;  n.,  pp.  615,  616. 

COMPLAINT. 

See  also,  "Pleadings." 

To  commission  setting  forth  wrongful  acts  or  omissions  of  carriers, 

§  48,  subd.  2,  pp.  458,  459. 
Order  dismissing,   in  proceeding  to  investigate  wrongful  acts  or 

omissions  of  carrier,  §  48,  subd.  3,  p.  459. 
Grounds  for  declining  to  consider,  n.  [14],  pp.  468,  469. 
As  to  quality  or  price  of  gas  or  electricity,  who  may  make,  §  71,  p. 

641. 
As  to  quality  or  price  of  gas  or  electricity,  form  and  signature,  §  71, 

p.  641. 
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COMPLETION. 

Of  facilities  of  carrier,  issue  of  stocks,  bonds,  notes,  etc.  for,  §  55, 

pp.  587-589. 
Of  plant  and  works,  issue  of  bonds,  stocks,  etc.  by  gas  or  electrical 

corporations  for,  §  69,  pp.  636,  63Y. 

COMPRESSION  OF  COTTON. 

Carriers  must  not  discriminate  in  permitting,  n.  [18],  p.  324. 
Power  of  commission  to  regulate  charges  for,  n.  [12],  p.  486. 

COMPTROLLER  OF  NEW  YORK  STATE. 

Audit  of  salaries  and  expenses  of  commission,  §  14,  pp.  82,  83. 

COMPTROLLER  OF  THE  CITY  OF  NEW  YORK. 

Audit  and  payment  of  expenses  and  compensation  of  employees 
of  commission,  §  14,  subd.  1,  pp.  82,  83. 

Issue  of  revenue  bonds  by,  to  provide  fund  for  payment  of  ex- 
penses and  compensation  of  employees  of  commission,  §  14,  subd. 
1,  pp.  82,  83. 

CONDITION  PRECEDENT. 

Publication  of  rates  as,  to  right  to  charge,  n.  [4],  p.  346. 

CONFIRMATION. 

By  commission  necessary  to  order  of  commissioner,  §  11,  pp.  79,  80. 

CONGRESS. 

Failure  to  exercise  regulative  powers  as  affecting  extent  of  state 
power,  n.  [11],  pp.  162,  163. 

CONNECTING  CARRIERS. 

Crossings  with  other  railroads,  see,  "  Crossings  and  Intersections." 

What  are  connecting  or  through  lines,  n.  [18],  p.  371. 

Public  control  over,  n.  [9],  pp.  364-367. 

State  or  federal  regulation,  n.  [10],  pp.  367,  368. 

State  act  compelling  transportation  by,  not  regulation  of  interstate 

commerce,  n.  [16],  p.  170. 
Construction  of  statutes  and  decrees  as  to,  n.  [23],  [24],  pp.  372,  373. 
Charter  provisions  allowing  connections,  n.  [15],  pp.  369,  370. 
Determination  of  necessity  for  switch  connection  between,  n.  [19], 

p.  371. 
Power  to  establish  through  routes  and  joint  rates,  n.  [1],  p.  247. 
"Through  routes"  and  "  through  rates"  defined,  n.  [2],  p.  247,  248. 
Provisions  of  Act  as  to,  shall  not  affect  establishment  of  joint  rates, 

§  35,  pp.  358,  359. 
What  facts  show  existence  of  through  routes  and  through  rates,  n. 

[4],  pp.  248,  249. 
What  is  proper  through  rate  in  absence  of  agreement  for  joint  rates, 

n.  [8],  p.  250. 
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CONNECTING  CARRIERS  —  Continued. 

Joint  and  several  responsibility  for  giving  of  illegal  rates,  n.  [10], 
p.  257;  n.  [23],  p.  330. 

What  adjustment  of  through  and  local  rates  may  be  made,  n.  [67], 

pp.  296-298. 
Consent  of,  necessary  to  making  of  through  route  or  rate,  n.  [14], 

p.  369. 
Through  routes  and  rates  matters  of  contract,  n.  [13],  pp.  368,  369. 
Effect  of  non-consent  to  through  rate,  n.  [73],  p.  300. 
Duty  to  establish  joint  rates  and  through  routes,  n.  [12],  p.  368. 
Justification   for   refusal   to   establish  joint   rates   or   interchange 

traffic,  n.  [17],  pp.  370,  371. 
When  through  routes  and  rates  will  be  ordered,  n.  [28],  p.  499. 
Division  of  through  rates,  n.  [74],  p.  300;  n.  [27],  p.  374;  n.  [29], 

pp.  500,  501. 
Eights  and  duties  as  to  routing  of  shipments,  n.  [25],  p.  373. 
Eights  and  duties  as  to  continuous  carriage,  n.,  p.  443. 
Carrier  must  furnish  facilities  for  interchange  of  traffic  with,  §  35, 

pp.  358,  359. 
Carriers  shall  receive  and  haul  freight  cars  of  connecting  carriers, 

§  36,  pp.  358,  359. 
Extending  of  equal  rates  and  facilities  to : 

Discrimination  prohibited,  §  35,  pp.  358,  359;  n.   [1],  p.  360. 

Duty  as  to,  in  general,  n.  [1],  p.  360. 

Interchange  of  traffic  at  junction  points,  n.  [2],  pp.  360,  361. 

Contracts  for  through  routes,  rates,  etc.,  n.  [3],  pp.  361,  362. 

Wharf  and  terminal  facilities,  n.  [4],  pp.  362,  363. 

Hauling  of  cars  of  connecting  lines,  n.  [5],  p.  363. 

Prepayment  of  charges,  n.    [6],  pp.   363,  364. 

Embargo,  n.  [7],  p.  364. 

What  lines  charged  with  duty  to  extend  facilities  to,  n.  [11], 

p.  368. 
What  constitutes  a  discrimination  between,  n.  [16],  p.  370. 
May  recover  damages  for  discrimination,  n.  [29],  p.  374. 
Injunctions  to  prevent  discriminations  between,  n.  [30],  p.  374. 
Compelling  furnishing  of  bill  of  lading  to,  n.  [21],  p.  372. 
Duty  of  carrier  to  deliver  goods  to,  n.  [8],  p.  364. 
Not  bound  to  undertake  transportation  beyond  own  lines,  n.  [8],  p. 

364. 
Cannot  be  compelled  to  give  bill  of  lading  beyond  own  line,  n.  [21], 

p.  372. 
Issuing  and  honoring  of  passenger  tickets  by,  n.    [22],  p.  372. 
Goods  to  be  forwarded  by,  in  order  of  receipt,  n.  [26],  p.  373. 

63 
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CONNECTING  CAERIERS  —  Continued. 

Liability  for  through  transportation  of  passengers,  n.  [31],  pp.  374, 

375. 
Liability  for  loss  of,  or  injury  to,  goods,  n.  [14],  pp.  422,  423. 
Limitation  of  liability  on  through  shipments,  n.  [15],  pp.  423,  424. 
Actions  by  shippers  against,  to  recover  penalties,  n.  [32],  p.  375. 
CONNECTING  POINTS. 

Carriers  shall  receive  freight  cars  of  other  carriers  at,  §  35,  pp. 
358,  359. 

CONNECTIONS. 

Power  to  compel  trains  to  make,  n.,  p.  555. 

CONSENT. 

Of  senate  necessary  to  appointment  of  commissioners,  §  4,  p.  46. 
Of  commission  to  acquisition  of  stock  by  carrier,  §  54,  pp.  576,  577. 
Of  commission  to  transfer  or  lease  of  franchise  of  carrier,  §  54, 

pp.  576,  577. 
To  construction  and  operation  of  railroad  or  street  railroad: 

Of  commission  to  exercise  of  franchise  rights  by  carriers,  §  53, 

pp.  557,  558. 
What,  necessary  before  constructing  street  railroad,  n.  [1],  p. 

558. 
Of  abutting  owners,  n.  [7],  [8],  pp.  564,  565. 
Of  abutting  owners,  effect  of  traffic  agreement  on  necessity  for, 

n.  [33],  p.  375. 
From  other  lines,  n.  [9],  p.  565. 
By  local  authorities,  n.  [10],  [11],  pp.  565-567. 
Duty  of  lessees  of  street  railroads  to  obtain,  n.  [12],  p.  567. 
Giving  of  consents,  franchises,  etc.,  a  legislative  function,  n. 
[18],  p.  60. 
Of  commission  to  issue  of  stocks,  bonds,  etc.,  by  carriers,  §  55,  pp. 

587-589. 
Municipal  and  legislative,  to  construction  and  operation  by  gas  or 

electrical  corporations,  §  68,  p.  634;  n.  [2],  p.  635. 
Of  municipal  authorities,  statement  showing,  must  be  filed  with 

commission  by  gas  or  electrical  corporations,  §  68,  p.  634. 
Of  commission  to  exercise  of  franchise  rights  by  gas  or  electrical 

corporations,  §  68,  p.  634. 
Of  commission  to  issue  of  stock  bonds,  notes,  etc.  by  gas  or  elec- 
trical corporations,  §  69,  pp.  636,  637. 
Of  commission  to  acquiring  of  stock  by  gas  or  electrical  corpora- 
tions, §  70,  p.  639. 
Of  commission  to  transfer  or  lease  by  gas  or  electrical  corporation 
of  franchise,  works  or  system,  §  70,  p.  639. 
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CONSIDERATION. 

Necessary  for  exemption  from  public  control,  n.  [17],  p.  14. 

CONSIGNEE. 

Rules  of  carrier  affecting  value  of  service  rendered  to,  to  be  con- 
tained in  tariff  schedules,  §  28,  pp.  227,  228. 

Eight  to  notice  of  arrival  of  goods  and  time  to  remove  same,  §  38, 
pp.  414,  415;  n.  [11],  p.  419. 

CONSOLIDATION. 

1.  In  general. 

2.  By  carriers. 

3.  By  gas  and  electrical  corporations. 

1.  In  general. 

Of  corporations ;  effect  of,  on  exemptions  from  public  control, 

n.  [21],  pp.  17,  18. 
Distinction  between,  and  merger,  n.  [2],  p.  578. 
Interests   of  stockholders  as  to,  n.    [10],  p.   584. 
Actions  to  restrain  or  set  aside  unauthorized  agreements  as 

to,  n.   [11],  p.  585. 

2.  By  carriers. 

Approval  of,  by  commission,  §  54,  pp.  576,  577. 

Public  control  and  validity  of  statutes,  n.  [3],  p.  578. 

Validity  of,  n.  [4],  pp.  578-582. 

Effect  of,  upon  powers,  duties  and  obligations  of  carriers,  n. 

[5],  pp.  582,  583. 
Effect  of,  on  power  to  regulate  carriers,  n.  [6],  p.  583 
Eight  of  railroad  to  abandon  parallel  line  after,  n.  [14],  p. 

586. 
Amount  of  capital  stock  permitted  upon,  §  55,  pp.  587-589. 
Capitalization  of  contract  for,  not  permitted,  §  55,  pp.  587- 

589. 
Bonds  not  to  be  issued  against  contract  for,  §  55,  pp.  587- 

589. 
Plan  of,  invalid  on  account  of  over-capitalization,  n.   [4],  p. 

592. 

3.  By  gas  and  electrical  corporations. 

4.mount  of  capital  stock  permitted  upon,  §   69,  pp.  636,  637. 
Bonds  not  to  be  issued  against  contract  for,   §  69,  pp.  636, 

637. 
Capitalization  of  contract  for,  not  permitted,  §  69,  pp.  636, 

637. 
Approval  of,  by  commission,  §  70,  p.  639. 
"Validity  of,  by  gas  corporations,  n.,  p.  640. 
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CONSTITUTION. 

Of  a  state  limits,  not  prescribes,  the  legislative  powers  of  the  state, 

n.  [22],  pp.  18,  19. 
Porbids  receiving  of  free  transportation  by  public  officers,  n.  [3], 

pp.  88,  89. 
What  constitutes  a  suit  against  a  state  within  medning  of,  n.  [22], 

pp.  143-145. 

CONSTITUTIONALITY. 

See,  "Appointment  ;"  "  Civil  Divisions  ;"  "  Commissioners  ;"  "  Pref- 
erences ;"  "  Eemoval  ;"  "  Statutes." 

CONSTITUTIONAL  QUESTIONS. 

Consideration  of,  by  courts,  n.  [Y],  pp.  125-128. 

CONSTEUCTION. 

Of  statutes,  see  also,  "  Statutes." 

Free  transportation  as  incident  to  contract  for,  §  33,  pp.  343,  344. 

Permission  of  commission  for,  of  railroad  or  street  railroad,  §  53, 
pp.  557,  558. 

By  carriers,  issue  of  stocks,  bonds,  notes,  etc.  for,  §  55,  pp.  587-589. 

Gas  or  electrical  corporations  shall  not  begin,  vfithout  approval  of 
commission,  §  68,  p.  634. 

Of  plant  and  works,  issue  of  bonds,  stocks,  etc.,  by  gas  or  elec- 
trical corporations  for,  §  69,  pp.  636,  637. 

Of  certain  terms  in  laws,  contracts  and  documents,  §  86,  p.  667. 

CONSUMEES. 

Requests  of,  for  inspection  of  gas  or  electric  meters,  §  67,  subd.  2, 
p.  632. 

When  expense  of  inspection  of  meters  must  be  borne  by,  §  67,  subd. 
2,  p.  632. 

Commission  may  order  improvements  as  to  manufacture  and  sup- 
plying of  gas  and  electricity  to  protect,  §  66,  subd.  2,  p.  617. 

May  make  complaint  as  to  quality  or  price  of  gas  or  electricity, 
§  71,  p.  641. 

Of  gas  may  recover  excess  charges,  n.  [17],  p.  654. 

Failure  to  pay  as  justifying  shutting  oS  of  supply  of  gas  or  elec- 
tricity, n.  [18],  p.  654. 

Of  gas,  actions  by,  n.  [17],  p.  630. 

Actions  to  recover  excess  charges  for  gas  and  electricity,  n.  [19], 
p.  654. 

CONTEMPORANEOUS  SHIPMENTS. 

Defined,  n.  [41],  p.  273. 

CONTEMPT. 

Proceedings  for  punishment  of  witness  for,  §  19,  subd.  2,  p.  93. 
Acts  of  witness  constituting,  §  19,  subd.  2,  p.  93;  n.  [9],  p.  99. 
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CONTEMPT—  Continued. 

When  officer  of  corporation  not  in,  for  failure  to  produce  books  or 

papers,  n.  [6],  p.  9Y. 
What  bodies  may  be  vested  with  power  to  punish  for,  n.  [8],  pp. 

98,  99. 
Due  process  required  in  punishing  for,  n.  [10],  p.  100. 
Review  of  orders,  n.  [11],  p.  100. 

CONTINUING  VIOLATION. 

Of  Act  or  order  of  commission,  each  day's  continuance  deemed 
separate  offense,  §  56,  sub.  1,  p.  595;  §  Y3,  pp.  655,  656. 

CONTINUOUS  CARRIAGE. 

Statute  prohibiting  combination  to  prevent,  construed  as  penal,  n. 

[35],  p.  27. 
Term  defined,  n.  [2],  p.  247. 
Carrier  shall  not  prevent  carriage  of  freight  from  being  continuous, 

§  39,  pp.  441,  442. 
Discrimination  as  to,  unlawful,  n.,  p.  442. 
When  continuity  of  carriage  is  broken,  n.,  pp.  442,  443. 

CONTINUOUS  RIDE. 

Term  defined,  n.  [58],  pp.  209,  210. 

CONTRACTS. 

Of  shipment,  see  also,  "  Bill  op  Lading." 

Charters  as,  n.  [7],  p.  9. 

Of  public  service  commission  of  the  first  district,  approval  of,  by 

corporation   counsel,  when  necessary,   n.,  p.   81. 
Between  railroads  not  to  reduce  fares,  n.   [50],  p.  205. 
Copies  of,  between  carriers,  relating  to  transportation,  to  be  filed, 

§  30,  subd.  2,  p.  246. 
Between  shipper  and  carrier  for  through  transportation,  n.  [3],  p. 

248. 
Between  carriers  for  through  rates  and  through  routes,  n.  [4],  pp. 

248,  249. 
Giving  preferences,  divisibility  of,  n.   [9],  p.  257. 
Effect  of  statutes  forbidding  discriminations  on  existing,  n.  [24], 

p.  263. 
Do  not  justify  discriminations  in  rates,  n.  [54],  p.  279. 
Giving  discriminative  rates  unlawful,  n.  [56],  p.  280. 
Between  railroads  and  express  companies  for  exclusive  privileges,  n. 

[19],  pp.  326,  327. 
For  construction,  operation  or  maintenance,  free  transportation  as 

incident  to,  §  3,  pp.  343,  344. 
For  shipment  at  less  than  published  rate,  void,  n.  [6],  p.  347. 
Tor  shipment,  presumed  to  be  governed  by  existing  classification,  n. 

[6],  p.  347. 


998  Public   Service  Law  and  ISTotes. 

CONTRACTS  —  Continued. 

In  bill  of  lading  shall  not  exempt  carrier  from  liability,  §  38,  pp. 

414,  415. 
Of  carriage;  customs  and  usages  incorporated  into,  by  implication, 

n.  [4],  p.  416. 
Limitation  of  liability  by  special,  n.  [18],  pp.  426-428. 
Construction  of  provisions  of,  relative  to  time  of  shipment,  n.  [35], 

p.  438. 
By  carriers  to  prevent  carriage  of  property  from  being  continuous, 

prohibited,  §  39,  pp.  441,  442. 
Power  of  commission  or  commissioner  to  examine,  §  45,  subd.  3, 

pp.  450,  451. 
Commission   or   commissioner  may   compel   carriers   to   file   sworn 

copies  of,  §  45,  subd.  3,  pp.  450,  451. 
As  to  rates  and  fares,  commission  may  require  annual  report  of  car- 
riers to  contain  information  as  to,  §  46,  pp.  454,  455. 
With  reference  to  franchise  of  carrier,  invalid  unless  approved  by 

commission,  §  54,  pp.  576,  577. 
For  transfer  of  stock  of  carrier,  validity  of,  §  54,  pp.  576,  577. 
Examination  of,  on  hearing  by  commission  to  determine  whether 

carrier   shall   issue   stocks,   bonds,  etc.,   §  55,  pp.   587-589. 
For   consolidation   of   carriers   shall   not   be   capitalized,    §  55,   pp. 

587-589. 
For  consolidation  of  carriers,   issue   of  bonds   against,  prohibited, 

§  55,  pp.  587-589. 
Examination  of,  on  hearing  as  to  permitting  issue  of  stocks,  bonds, 

etc.  by  gas  or  electrical  corporations,  §  69,  pp.  636,  637. 
For  merger  of  gas  or  electrical  corporations,  capitalization  of,  not 

permitted,  §  69,  pp.  636,  637. 
For  consolidation  of  gas  or  electrical  corporations,  no  bends  shall 

be  issued  against,  §  69,  pp.  636,  637. 
For  operation  of  works  of  gas  or  electrical  corporations  invalid  un- 
less made  with  consent  of  commission,  §  70,  p.  639. 
For  transfer  of  stock  by  or  to  gas  or  electrical  corporations,  validity 

of,  §  70,  p.  639. 
In  possession  of  board  of  rapid  transit  railroad  commissioners  to 

be  transferred  to  public  service  commission,  §  84,  subd.  2,  p.  665. 
Provisions   of,   referring   to   boards   or   officers   abolished   by   Act 

deemed  to  refer  to  public  service  commissions,  §  86,  p.  667. 

CONTROL. 

Of  a  corporation,  what  constitutes,  n.  [1],  p.  578. 

CONVENIENCE. 

Power  of  commission  to  order  improvements  or  changes  in  trans- 
portation facilities  to  promote,  §  50,  p.  547. 
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COPARTNERSHIP. 

Included  in  term  "  person,"  §  2,  subd.  d,  p.  32. 
COPIES. 

See  also,  "  Evidence." 

Of  documents  and  orders  filed  with  commission,  when  evidence 
§  17,  p.  91. 

Fee  for  copies  of  papers,  records,  documents,  orders,  reports  and 
evidence  and  proceedings  before  commission,  §  18,  p.  92. 

Of  papers  and  records  for  public  ofScers  for  which  no  fee  charged 
by  commission,  §  18,  p.  92. 

Of  books,  papers,  etc.,  of  carriers,  commission  or  commissioner  may- 
require  sworn  copies  to  be  filed,  §  45,  subd.  3,  pp.  450,  451. 
CORPORATION  COUNSEL. 

Approval  by,  of  contracts  of  commission  of  first  district  as  to  rapid 
transit  railroads  necessary,  n.,  p.  81. 

CORPORATIONS. 

See  also,  "  Common  Carriers  ;"  "  Electrical  Corporations  ;"  "  For- 
eign Corporations  ;"  "  Gas  Corporations  ;"  "  Eailroad  Corpora- 
tions ;"  "  Street  Eailroad  Corporations  ;"  "  Witnesses." 

Scope  of  term  "  corporation,"  §  2,  subd.  c,  p.  32. 

When  included  in  term  "  street  railroad  corporation,"  §  2,  subd.  g, 
p.  33. 

When  included  in  term  "  railroad  corporation,"  §  2,  subd.  h,  p.  33. 

When  included  in  term  "  gas  corporation,"  §  2,  subd.  j,  p.  33. 

When  included  in  term  "electrical  corporation,"  §  2,  subd.  k,  p.  33. 

Included  in  term  "persons,"  n.  [11],  p.  40. 

Charters  of,  as  inviolable  contracts,  n.  [7],  p.  9. 

Franchises  as  property,  n.  [7],  p.  9. 

Regulation  of  franchises  may  be  by  enlarging  powers,  n.   [6],  p.  9. 

Reservation  by  state  of  power  to  amend  charters  of,  n.  [10]-[12], 
pp.  10,  11. 

Power  of  state  to  regulate,  not  dependent  on  reservation  of  right  to 
amend  charters  of,  n.   [13],  pp.  11,  12. 

Exemptions  from  public  control,  n.  [16] -[21],  pp.  13-18. 

Grants  to,  to  be  construed  favorably  to  public  right,  n.  [30],  pp. 
23,  24. 

Statutes  regulating,  not  class  legislation,  n.  [41],  pp.  31,  32. 

Power  to  authorize,  to  increase  capital  stock  is  a  legislative  power, 
n.   [18],  p.  61. 

Fee  of  commission  for  certified  copy  of  report  of,  §  18,  p.  92. 

Production  of  books  and  papers  by,  n.  [6],  p.  96. 

Immunity  to  witnesses  in  proceedings  before  commission  or  com- 
missioner not  extended  to,  §  20,  pp.  100,  101. 

Production  of  books  and  papers  as  tending  to  incriminate,  n.  [8], 
pp.  108,  109. 
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CORPORATIONS  —  Continued. 

Service  of  orders  of  commission  upon,  §  23,  p.  115. 

Acknowledgment  of  service  of  orders  of  commission  by,  §  23,  p. 
115. 

Statutes  attempting  to  prevent  resort  to  federal  courts  invalid,  n. 
[21],  p.  143. 

Status  of  foreign  corporations  doing  business  within  state,  n.  [21], 
p.  172. 

Shall  be  no  discrimination  against,  by  carrier,  §  31,  pp.  250,  251. 

Shall  receive  no  undue  preference  from  carrier,  §  32,  p.  310. 

Holding  of  stock  of  carriers  by,  §  54,  pp.  576,  577. 

What  constitutes  "control"  of,  n.  [1],  p.  578. 

Distinction  between  consolidation  and  merger,  n.  [2],  p.  578. 

Legislative  control  over  consolidations,  n.  [3],  p.  578. 

Power  of  directors  and  stockholders  to  make  lease,  n.  [7],  pp.  583, 
584. 

What  included  in  lease,  n.  [9],  p.  584. 

Interests  of  stockholders,  n.  [10],  p.  584. 

Actions  to  restrain  or  set  aside  unauthorized  agreements,  n.  [11], 
p.  585. 

Common  directorate,  n.  [12],  p.  586. 

Acts  of  officers  or  directors  voidable,  n.   [13],  p.  586. 

Distinction  between  franchise  to  be  a  corporation  and  franchise  to 
operate,  n.   [2],  pp.  590,  591. 

Forfeitures  for  violation  of  Act  or  orders  of  commission  by  cor- 
porations other  than  carriers,  §  58,  subd.  1,  p.  611. 

Violation  of  Act  or  order  of  commission  by  agent  or  officer  of  cor- 
poration other  than  carrier,  §  58,  subd.  2,  pp.  611,  612. 

Acquiring  and  holding  of  stock  of  gas  or  electric  corporations  by, 
§  70,  p.  639. 

OORRECTION. 

Of  annual  reports  of  carriers,  §  46,  pp.  454,  455. 
Of  annual  reports  by  gas  and  electrical  corporations  and  munici- 
palities furnishing  gas  or  electricity,  §  66,  subd.  6,  pp.  618,  619. 

COST. 

Of  transportation  as  justifying  violations  of  long  and  short  haul 
rule,  n.   [26],  p.  387. 

Of  construction,  consideration  of,  in  determining  as  to  reasonable- 
ness of  rates,  n.  [47],  pp.  519,  520. 

Of  service  rendered,  consideration  of,  in  determining  as  to  rea- 
sonableness of  rates,  n.  [54],  pp.  524,  525. 

Cost  of  article  transported,  consideration  of,  in  determining  as  to 
reasonableness  of  rates,  n.  [56],  pp.  526,  527. 
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COSTS. 

Taxation  of,  in  action  for  injury  resulting  from  violation  of  law 

or  order  of  commission,  §  40,  pp.  443,  444. 
Attorneys'  fees  as  part  of,  §  40,  pp.  443,  444. 
Validity  of  provision  allowing  attorneys'  fees  as  part  of,  n.   [3], 

pp.  446,  447. 
In  actions  for  penalties  or  forfeitures,  disposition  of,  §  59,  p.  613; 

§  73,  pp.  655,  656. 

COUNSEL. 

For  carriers,  see  "Attorneys-at-law." 

Eight  of  commissioner  to,  on  hearing  of  charges  before  removal, 

§  4,  p.  46. 
Eight  of  witness  to  be  attended  by,  on  investigation,  n.,  p.  453. 
Eight    of   railroad    commission  to   appear   by   on   court   review   of 

decision  as  to  certificate  of  necessity,  n.  [6],  p.  563. 

COUNSEL  FEE. 

When  part  of  costs  of  action,  §  40,  pp.  443,  444. 

COUNSEL  TO  COMMISSION. 

Shall  be  appointed  by  commission,  §  6,  pp.  74,  75. 

Term  of  office,  §  6,  pp.  74,  75. 

Power  of,  to  appoint  and  remove  assistant  counsel,  stenographers 
and  process-servers,  §  6,  pp.  74,  75. 

Person  holding  official  relation  to,  or  owning  stock  or  bonds  of, 
public  service  corporation  ineligible  to  appointment  as,  §  9, 
p.  77. 

Duties,  §  12,  p.  80. 

Salary  $10,000  per  annum,  §  13,  p.  81. 

Eeimbursement  of  expenses,  §  13,  p.  81. 

Audit  and  payment  of  salary  of,  §  14,  pp.  82,  83. 

Deemed  public  officer,  §  15,  p.  87. 

Acts  justifying  removal,  §  15,  p.  87. 

Eight  of  commission  to  appear  by,  on  review  of  decision,  n.,  p.  81. 

Conduct  of  summary  proceedings  by,  in  Supreme  Court  to  stop  or 
prevent  violation  of  Act  or  order  of  commission  by  carriers,  §  57, 
p.  598. 

Shall  prosecute  actions  to  recover  forfeitures  or  penalties,  §  59, 
p.  613. 

To  prosecute  actions  against  gas  or  electrical  corporations  or  offi- 
cers to  recover  penalties,  §  73,  pp.  655,  656. 

Conduct  by,  of  summary  proceedings  against  gas  or  electrical  cor- 
porations or  municipalities  furnishing  gas  or  electricity,  §  74. 
pp.  656,  657. 

COUNTIES. 

Included  in  public  service  districts,  §  3,  p.  44. 
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COURTS. 

See  also,  "Actions;"  "Appellate  Division;"  "Federal  Courts;" 

"  Supreme  Court  ;"  "  United  States  Supreme  Court." 
Will  presume  validity  of  statutes,  n.  [23],  pp.  19-21. 
Burden  of  proving  invalidity  of  statutes,  n.  [24],  p.  21. 
Wten,   will  pass  on   question  of  constitutionality  of  statutes,  n. 

[26],  p.  21. 
May  not  consider  wisdom  or  expediency  of  enactment,  n.  [27],  pp. 

21,  22. 
Interpretation  of  statutes  by,  to  be  governed  by  legislative  intent, 

n.  [28],  pp.  22,23. 
Will  give  weight  to  legislature's  interpretation  of  its  own  powers, 

n.  [29],  p.  23. 
Purpose  of  acts  regulating  railroads,  n.  [32],  pp.  24,  25. 
Construction  of  state  statutes  by  state  courts  binding  upon  federal, 

n.  [33],  pp.  25,  26. 
Review  by,  of  acts  of  executive  in  removing  officers,  n.  [12],  p.  51. 
Railroad  commissions  are  not,  n.  [15],  pp.  55,  56. 
Attitude  of,  toward  "home  rule"  doctrine,  n.  [6],  pp.  71,  72. 
Application  to,  to  determine  appropriation  for  expenses  of  commis- 
sion, §  14,  subd.  1,  pp.  82,  83. 
Application  to,  for  punishment  of  witness  for  contempt,  §  19,  subd. 

2,  p.  93. 
Due  process  required  in  punishing  for  contempt,  n.  [10],  p.  100. 
Review  of  contempt  orders,  n.   [11],  p.  100. 
Preferences,  §  21,  pp.  110,  111. 
Discretion  in  preferring  cases,  n.,  p.  111. 
Judicial  review  of  orders  of  commission,  in  general,  n.  [5],  pp.  123, 

124. 
Review  of  acts  of  administrative  tribunals,  n.  [6],  pp.  124,  125. 
Consideration  of  constitutional  questions,  n.  [7],  pp.  125-128. 
Review  of  acts  done  pursuant  to  police  power,  n.  [8],  pp.  128,  129. 
Review  of  orders  of  commission  as  to  rates  and  service,  n.  [9],  pp. 

129-132. 
Will  not  prescribe  course  of  business  for  carrier,  n.  [9],  p.  130. 
Judicial  restraint  of  orders  of  commission : 
In  general,  n.  [10],  pp.  132,  133. 
Grounds  for  restraint,  n.   [11],  pp.  133-135. 
When  temporary  restraining  order  will  be  granted,  n.    [12], 

pp.  135,  136. 
When  temporary  restraining  order  will  be  denied,  n.  [13],  pp. 

136,  137. 
Premature  application  for  injunction,  n.  [14],  pp.  137,  138. 
Where  petitioner  is  unlawful  monopoly,  n.  [15],  p.  138. 
Parties  and  procedure,  n.   [16],  pp.  138,  139. 
Rule  where  reasonable  doubt  exists,  n.  [17],  pp.  139,  140. 
Form  and  scope  of  injunction  orders,  n.  [IS],  pp.  140.  141. 
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COURTS— Continued. 

Will  relieve  injustice  resulting  from  changed  conditions,  n.   [19], 

p.  141. 
What  actions  are  suits  against  a  state,  n.  [22],  pp.  143-145. 
Interference  by  federal  courts  with  proceedings  in  state  courts,  n. 

[23],  p.  145. 
Eestraining  unlawful  charges,  n.  [48],  pp.  204,  205. 
Review  of  decision  of  commission  refusing  relief  from  long  and 

short  haul  rule,  n.  [18],  p.  383. 
In  which  action  may  be  brought  against  carrier  to  recover  for  loss 

caused  by  violation  of  law  or  order  of  commission,  §  40,  pp.  443, 

444. 
Taxation  of  costs  in  action  for  injury  caused  by  violation  of  law  or 

an  order  of  commission  by  carrier,  §  40,  pp.  443,  444. 
Discretion  in  taxing  attorney's  fee  as  part  of  costs,  §  40,  pp.  443, 

444. 
Heview  of  determination  of  commission  as  to  certificate  of  public 

convenience  and  necessity,  n.  [6],  pp.  563,  564. 
Judicial   enforcement   of   orders   of   commission,   n.    [1]-[12],   pp. 

599-608. 
Power  to  modify  or  revise  orders  of  commission  on  proceedings  to 

enforce  same,  n.  [9],  pp.  604,  605. 
Action  to  recover  forfeitures  or  penalties,  §  59,  p.  613. 
Authority  from,  for  employee  of  commission  to  divulge  information 

obtained  on  examination  of  accounts  of  carriers,  §  52,  p.  556. 
Summary  proceedings  in  supreme  court  to  stop  or  prevent  violation 

of  Act  or  ordei:  of  commission  by  carriers,  §  57,  p.  598. 
Direction  of,  authorizing  divulgence  of  information  obtained  on 

examination  of  gas  plants,  §  66,  subd.  3,  pp.  617,  618. 
Supervision  of,  over  charges  for  gas  and  electricity,  n.  [3],  pp.  645, 

646. 
Determination  as  to  reasonableness  of  rates  for  gas,  n.  [14],  p.  652. 
Conduct  of  summary  proceedings  against  gas  or  electrical  corpora- 
tions or  municipalities  furnishing  gas  or  electricity,  §  74,  pp. 

656,  657. 

CREATION. 

Of  public  service  districts,  §  3,  p.  44. 

CRIMINAL  ACTIONS  AND  PROCEEDINGS. 

See,  "Actions  ;"  "  Criminal  Liability  ;"  "  Proceedings." 

CRIMINAL  LIABILITY. 

See  also,  "  Penalties  and  Porpeitures." 

Acts  rendering  witness  guilty  of  misdemeanor,  §  19,  subd.  2,  p.  93. 
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CMMINAL  LIABILITY  — Continued. 

For  giving  or  receiving  undue  preferences  in  rates: 
In  general,  n.  [89],  pp.  306,  307. 
Elements  of  offense,  n.  [90],  p.  307. 

Each  unlawful  shipment  a  separate  offense,  n.  [91],  p.  307. 
Necessity  for  action  by  commission,  n.  [92],  p.  308. 
Information  and  evidence,  n.  [93],  p.  308. 
Indictment,  n.  [94],  pp.  308-310;  n.  [35],  p.  342. 
Indictment  for  failure  to  exact  published  rate,  n.  [10],  pp.  348,  349. 
Prosecution  for  giving  free  transportation,  n.  [17],  p.  351. 
For  false  v^eighing,  n.  [8],  p.  357. 
Gist  of  offense  of  false  billing,  n.  [9],  p.  357. 

Indictment  under  statute  forbidding  false  billing,  false  classifica- 
tion, false  weighing,  etc.,  n.  [10],  p.  358. 
Eor  violation  of  long  and  short  haul  rule: 

Necessity  for  action  by  commission,  n.  [42],  p.  396. 
When  agent  is  liable,  n.  [43],  p.  396. 
Indictments,  n.  [44],  p.  397. 
Trial  under  indictment,  n.  [45],  p.  397. 
Indictment  for  discrimination  in  furnishing  cars,  n.  [24],  p.  410. 
Act    of    employee    of   commission    in    wrongfully    divulging    facts 
learned  on  investigation  of  accounts  of  carrier  is  a  misdemeanor, 
§   52,  p.  556. 
Act  of  agent  or  officer  of  carrier  in  violating  provisions  of  Act  or 

order  of  commission  is  a  misdemeanor,  §  56,  subd.  2,  p.  595. 
Act  of  agent  or  officer  of  corporation  other  than  carrier  in  violating 
Act,  or  order  of  commission  is  a  misdemeanor,  §  58,  subd.  2,  pp. 
611,  612. 
Act  of  agent  of  commission  in  divulging  without  authority,  infor- 
mation obtained  on  examination  of  gas  plant  is  a  misdemeanor^ 
§  66,  subd.  3,  pp.  617,  618. 

CROSSINGS  AND  INTERSECTIONS. 

See  also  "  Highway  Crossings." 

Public  control  over,  n.   [34],  p.  375. 

What  constitutes  a  union  or  intersection,  n.  [35],  pp.  375,  376. 

Actual  crossing   not   necessary   to   bring  carriers   within   scope  of 

regulative  act,  n.  [36],  p.  376. 
Who  must  show  need  of  connections  at  points  of  intersection,  n. 

[37],  p.  376. 
Of  steam  and  electric  railroads,  n.  [38],  pp.  376,  377. 
Eeasonableness  of  ordinance  requiring  stopping  of  trains  at,  n.  [31], 

p.  502. 

CUMULATIVE  PENALTIES. 

Whether  recoverable  by  individual,  n.  [69],  pp.  215-217. 
In  actions  by  state,  n.,  pp.  614,  615. 
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CUSTOMS  AND  USAGES. 

Are  incorporated  by  implication  in  contract  for  transportation,  n. 
[4],  p.  416. 

CUSTOMS  INSPECTORS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
DAMAGE, 

Liability  of  carriers  for,  see  "Liability." 

DAMAGES. 

See  also,  "Actions." 

Failure  of  carrier  to  transport  gives  shipper  right  of  action  for, 

n.  [15],  pp.  184,  185. 
Measure  of,  for  failure  of  carrier  to  transport  goods,  n.   [15],  p. 

185. 
Measure  of,  for  exaction  of  excessive  charges,  n.  [56],  p.  209. 
Right  to  recover,  for  ejectment  from  cars,  n.  [74],  pp.  220,  221. 
In  actions  by  shippers  arising  from  unjust  discriminations  in  rates, 

generally,  n.  [88],  p.  306. 
Connecting  carrier  may  recover,  for  discrimination,  n.  [29],  p.  374. 
Measure  of,  in  action  to  recover  for  violation  of  long  and  short  naul 

rule,  n.  [41],  p.  396. 
Measure  of,  in  action  for  failure  to  furnish  cars,  n.  [23],  p.  410. 
Validity  of  agreement  for  liquidated,  for  loss  of,  or  injury  to,  prop- 
erty in  transit,  n.   [21],  pp.  430-432. 
Effect  of  stipulation  for  limitation  of  liability  on  rule  of,  n.  [24], 

p.  433. 
Measure  of,  for  delay  in  transportation,  n.  [7],  pp.  438,  439. 
Validity  of  statutes  allowing  recovery  of  punitive,  n.  [4],  p.  448. 
For  interference  by  elevated  railroads  with  easements  of  light,  air, 

etc.,  n.,  p.  575. 
May  not  be  awarded  in  action  to  enforce  orders  of  commission,  n. 

[11],  p.  607. 
Measure  of,  for  improper  refusal  to  furnish  gas,  n.  [17],  p.  630. 

DECISIONS  AND  DECREES. 

See  also,  "Actions;"  "Commission;''  "  IjfVESTiGATioNs ;''  "Orders." 

Finality  of  decision  of  Appellate  Division  upon  application  to  de- 
termine appropriation  for  salaries  and  expenses  of  commission, 
§  14,  subd.  1,  pp.  82,  83. 

Of  commissioner  deemed  to  be  those  of  commission,  §  11,  pp.  79,  80. 

By  commission,  in  general,  n.  [17] ,  pp.  472-474. 

When  commission  will  modify  or  reverse,  on  rehearing,  n.  [3],  p. 
114. 

Of  commissions  as  to  rates  and  service,  judicial  review  of,  n.  [9], 
pp.  129-132. 

Kelating  to  connecting  carriers,  construction  of,  n.  [23],  p.  372. 
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DETAUIT. 

By  carrier  in  filing  report,  effect  of,  §  46,  pp.  454,  455. 
In  summary  proceedings  against  carriers,  §  57,  p.  598. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 
municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

DEFENDANTS. 

See,  "  Parties." 

DEFENSES. 

In  various  actions,  see  "Actions." 

DEFINITIONS. 

Of  various  words  and  phrases,  see  specific  heads. 

DEIAY. 

In  filing  oath  of  office,  effect  of,  n.,  p.  78. 
In  transportation: 

As  discrimination,  n.   [11],  p.  318. 

Duty  and  liability  of  carriers,  §  38,  pp.  414,  415;  n.  [29],  pp. 
435,  436. 

What  constitutes  unreasonable  delay,  n.  [30],  pp.  436,  437. 

Validity  of  statutes  relative  to  delay,  n.  [31],  p.  437. 

Burden  of  proof,  §  38,  pp.  414,  415;  n.  [32],  p.  437. 

Military  occupation  as  excuse  for  delay,  n.  [33],  p.  437. 

Time  for  forwarding  shipments,  n.  [34],  pp.  437,  438. 

Contracts,  n.    [35],  p.  438. 

Effect  of  delay,  n.  [36],  p.  438. 

Measure  of  damages  for,  n.  [37],  pp.  438,  439. 

DELEGATION. 

To  commission  of  povcer  to  regulate  public  service  corporations, 

validity  of,  n.  [14],  pp.  51-54. 
Of  executive,  legislative  and  judicial  functions,  n.  [17],  pp.  56-58; 

n.   [20],  p.  65. 
Of  power  to  punish  for  contempt  invalid,  n.  [8],  p,  99. 

DELIVERY. 

Of    property    included    in    term    "  transportation    of    property   or 

freight,"  §  2,  subd.  e,  p.  32. 
Of  live  stock  to  consignee,  state  act  requiring,  not  regulation  of 

interstate  commerce,  n.  [16],  p.  170. 
As  part  of  transportation,  n.   [13],  p.  184. 
On  switches,  duty  of  carrier  as  to,  n.  [13],  p.  226. 

DEMAND. 

For  transfer  on  street  railroads,  n.  [62],  [63],  pp.  213,  214. 
Bill  of  lading  to  be  issued  on,  §  38,  pp.  414,  415. 
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DEMURRAGE  CHARGES. 

Construction  of  statutes  relative  to,  n.  [25],  p.  411. 
Eight  of  carrier  to  exact,  n.  [26],  p.  411. 
Shall  be  just  and  reasonable,  n.  [29],  p.  193. 
Must  be  bona  fide,  n.  [62],  p.  286. 
Reasonableness  of,  n.  [27],  pp.  411,  412. 
Proper  basis  for  computing,  n.  [40],  p.  514. 
As  violations  of  long  and  short  haul  rule,  n.  [32],  p.  414. 
Allowance  of  time  for  unloading  before  exaction  of,  n.  [28],  p.  412. 
Lien  for,  n.  [29],  p.  413. 

Power  of  commission  to  regulate,  §  37,  subd.  2,  p.  398;  n.  [10],  p. 
486. 

DEPOSITION. 

Eefusal  of  witness  to  swear  to,  and  subscribe,  §  19,  subd.  2,  p.  93. 

DEPOTS  AND  STATIONS. 

Term  "depot"  defined,  n.  [10],  p.  40. 

Term  "station"  defined,  n.  [10],  p.  40. 

Whether  stations  are  part  of  street  railroad,  §  2,  subd.  e,  p.  32. 

Stations  as  part  of  railroad,  §  2,  subd.  f,  p.  33. 

Validity  of  delegation  to  commission  of  power  to  require  erection 

of,  n.  [14],  p.  54. 
Duty  of  carriers  as  to,  n.  [16],  pp.  185,  186;  n.  [4],  pp.  552,  553. 
What  is  proper  station,  n.    [16],  p.   186. 
Tariff  schedules  to  be  posted  in,  §  28,  pp.  227,  228. 
Preference  in  grants  of  right  to  carry  on  business  at,  n.   [20],  p. 

327. 
Mandamus  to  compel  the  erection  of,  n.  [13],  p.  610. 

DEPRECIATION. 

May  be  considered  in  determining  as  to  reasonableness  of  rates,  n. 
[48],  p.  520. 

DEPUTY  INSPECTOR  OF  GAS  METERS. 

Office  of,  abolished  by  Act,  §  82,  pp.  661,  662. 

Powers  and  duties  of,  to  be  exercised  by  Public  Service  Commissions 
§  82,  pp.  661,  662. 

DESCRIPTION. 

See  also,  "  False  Description." 

Of  property  of  gas  or  electrical  corporation  to  be  given  in  annual 

report,  §  66,  subd.  6,  pp.  618,  619. 
Of  property  of  municipality,  used  in  furnishing  gas  or  electricity, 

to  be  contained  in  annual  report,  §  66,  subd.  7,  p.  619. 

DESIGNATE. 

Commission  may  designate  subordinates  to  examine  accounts  and 
records  of  carriers,  §  52,  p.  556. 
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DESTINATION. 

Liability  of  carrier  for  loss  of,  or  injury  to,  goods,  until  arrival  at, 
§  38,  pp.  414,  415. 

DESTITUTE  PEKSONS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
DEVICE. 

Used  by  inspectors  of  meters  to  mark  correct  meters,  to  be  recorded 
in  office  of  Secretary  of  State,  §  67,  subd.  1,  p.  632. 

DEVICES. 

See  also,  "Billing;"  "Discrimination;"  "False  Classification;" 
"  Rebates." 

For  giving  preferences,  n.  [16],  pp.  259,  260. 
DIFFEEENTIALS. 

Whether  unjust  discrimination  results  from,  n.  [60],  pp.  282-284, 
DIRECTOES. 

Power  of,  to  make  lease,  n.  [8],  pp.  583,  584. 

When  acts  of,  voidable,  n.   [13],  p.  586. 

Common  directorate,  n.  [12],  p.  586. 

When  acts  of,  deemed  to  be  acts  of  corporation,  §  58,  subd.  3,  p.  612. 

DISBURSEMENTS. 

Reimbursement  of,  to  commissioners  and  other  officers,  §  13,  p.  81. 
Made  in  payment  of  fees  of  witnesses,  audit  and  payment  of,  §  19, 

subd.  1,  p.  92. 
Appropriations  for  payment  of,  by  commission,  §  88,  p.  669, 
DISCHARGE. 

Of  subordinates,  what  necessary  to  constitute,  n.,  p.  77. 

DISCHARGING. 

Of  grain  not  interstate  commerce,  n.  [5],  pp.  152,  153. 
DISCRETION. 

Of  paying  officer  as  to  payment  of  audited  claims,  n.  [3],  p.  86, 

Of  court  in  granting  preferences,  n.,  p.  111. 

Of  court  in  granting  temporary  restraining  order,  n.  [12],  p.  135. 

Of  carrier  in  fixing  rates,  n.  [28],  p.  192;  n.  [2],  pp.  254,  255. 

Of  court  in  taxing  counsel  fee  as  part  of  costs,  §  40,  pp.  443,  444. 

Of  commission  in  prescribing  form  of  accounts,  records  and  memo- 
randa, to  be  kept  by  carriers,  §  52,  p.  556. 

Of  commission  as  to  prescribing  methods  for  keeping  of  accounts, 
etc.,  by  gas  and  electrical  corporations  and  municipalities  fur- 
nishing gas  and  electricity,  §  66,  subd.  4,  p.  618. 

DISCRIMINATIONS. 

Actions  and  proceedings  arising  from,  see  "Actions  ;''  "  Proceed- 
ings." 
Through  classification,  see  "  Classification." 
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DISCRIMINATIONS  —  Continued. 

Criminal  liability  for,  see  "  Criminal  Liability.'' 

In  facilities,  see  also,  "  Facilities  and  Service." 

Determination    as    to    comparative    reasonableness    of    rates,    see 
"  Eates." 

Povper  of  legislature  to  prohibit,  n.  [2],  p.  313. 

Statute  providing  penalties  for  unjust,  held  penal  and  to  be  strictly- 
construed,  n.  [35],  p.  27. 

Presumptive  reasonableness  of  regulations  of  commission  to  pre- 
vent, n.  [1],  p.  120. 

In  rates,  whether  statutes  forbidding,  are  regulation  of  interstate 
commerce,  n.  [14],  pp.  164,  165. 

In  service  and  facilities,  whether  state  statute  forbidding  regulates 
interstate  commerce,  n.  [15],  pp.  166,  167. 

Unjust,  in  rates  and  charges  unlawful,  §   31,  pp.  250,  251;   §   32, 
p.   310;  n.    [1],  pp.  252-254. 

Discretion  in  fixing  rates,  n.  [2],  pp.  254,  255. 

"Unlawful  discrimination"  defined,  n.  [3],  p.  255. 

Only  unjust  discriminations  in  rates  are  unlawful,  n.  [4],  pp.  255, 
256. 

Whether  mere  making  of  rates  constitute,  n.    [5],  p.  256. 

Tangible  injury  necessary  to  make  preferences  in  rates  unlawful, 
n.   [6],  p.  256. 

Absence  of  injury  to  complainants  as  justifying  discriminations  in 
rates,  n.  [7],  p.  256. 

Divisibility  of  contracts  giving,  in  rates,  n.  [9],  p.  257. 

Secrecy  of  rate  not  test  of  lawfulness,  n.  [12],  p.  258. 

In  rates,  general  rules  and  principles  as  to,  n.  [14],  p.  258. 

Ownership  of  freight  as  affecting  duty  as  to  rates,  n.  [15],  pp.  258, 
259. 

Eebates  unlawfid,  n.  [16],  pp.  259,  260. 

In  rates,  intent  of  carrier,  n.  [17],  p.  260. 

Statutes  forbidding,  n.  [21]-[24],  pp.  261-263. 

Carriers  may  not  unjustly  discriminate   between  localities  as  to 
rates,  §  32,  p.  310;  n.  [1],  p.  253;  n.  [12],  pp.  318-320. 

Shall  not  discriminate  as  to  service  and  facilities,  §  32,  p.  310;  n. 
[1],  pp.  311-313. 

Only  persons  or  localities  discriminated  against  may  be  complain- 
ants, n.  [3],  p.  314. 

Whether  tangible  injury  necessary  to  make  discrimination  unjust, 
n.  [4],  p.  314. 

Presumption  and  burden  of  proof  as  to,  n.  [5],  p.  314. 

Delay  as   discrimination,   n.    [11],   p.  318. 

Carrier  may  prefer  shipments  of  perishable  property,  n.  [14],  p.  321; 
n.  [10],  p.  404. 
64 
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DISCRIMINATIONS—  Continued. 

Forwarding  goods  out  of  order  of  receipt  as,  n.  [13],  p.  321. 

Eefusals  to  transport  as,  n.   [15],  pp.  321,  322. 

Giving  of  special  privileges  and  facilities,  n.  [18],  pp.  323-326. 

In  grants  of  right  to  do  business  on  carriers'  premises,  n.  [20],  p. 
327. 

Between  shippers  in  routing  shipments,  n.  [21],  pp.  32Y-329. 

Whether  embargo  results  in,  n.  [22],  p.  329. 

Withholding  through  rates  as  form  of,  n.  [23],  pp.  329,  330. 

In  hauling  private  or  sleeping  cars,  n.  [25],  p.  331, 

In  transporting,  handling  and  delivering  live  stock,  n.    [26],   pp. 
331-333. 

In  accommodations  furnished  to  negroes,  n.  [27],  pp.  333,  334. 

In  furnishing  switches  and  sidetracks,  n.  [28],  pp.  334,  335. 

Whether  particular  facts  show  discrimination  in  rates,  n.  [66],  pp. 
288-296;  n.  [30],  pp.  336,  338,  339. 

Whether  particular  facts  show  discrimination  in  facilities,  n.  [30], 
pp.  336-341. 

Special  privileges  or  facilities  shall  not  be  given,  §  33,  pp.  343,  344. 

In  issuance  of  party  rate  tickets,  n.  [20],  pp.  353,  354. 

Underbilling  as  form  of,  n.  [2],  p.  356. 

By  carriers  between  connecting  lines  prohibited,  §  35,  pp.  358,  359. 

Provisions  as  to,  against  connecting  lines  shall  not  affect  establish- 
ment of  joint  rates,  §  35,  pp.  358,  359. 

Refusal  of  connecting  carriers  to  exchange  traffic  at  junctions  as, 
n.  [2],  pp.  361,  362. 

Between  connecting  lines,  what  constitutes,  n.  [16],  p.  370. 

Between  connecting  carriers  may  be  enjoined,  n.  [30],  p.  374. 

Departures  from  long  and  short  haul  rule  may  also  be,  n.   [6],  p. 
380. 

Duty  of  carrier  to  furnish  cars  without,  n.  [9],  pp.  403,  404. 

When  prohibited  in  distributing  cars  in  case  of  shortage,  §  37,  subd. 
1,  pp.  397,  398. 

Carriers  may  discriminate  in  favor  of  shipments  of  livestock  and 
perishable  property  in  distributing  cars,  §  37,  subd.  1,  pp.  397,  398. 

What  fact  showed  discrimination  in  distribution  of  cars,  n.   [13], 
pp.  406,  407. 

Action  for,  in  furnishing  cars,  n.  [l7]-[23],  pp.  408-410. 

In  allowance  of  time  for  unloading  cars  before  exaction  of  demur- 
rage charges,  n.  [28],  p.  412. 

Created  by  exaction  of  demurrage  charges,  n.  [32],  p.  414. 

In  matter  of  continuous  carriage,  unlawful,  n.,  p.  442. 

Dissimilarity  of  circumstances  and  conditions  as  justification: 
In  general,  n.  [32],  pp.  266,  267;  n.  [6],  pp.  314,  315. 
What  constitutes  dissimilarity  generally,  n.  [33],  pp.  267-269. 
What  difference  in  circumstances  justifies,  n.   [34],  p.  269. 
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DISCRIMINATIONS  —  Continued. 

Dissimilarity  of  circumstances  and  conditions,  etc. —  Continued. 
Determination  of  question,  n.  [35],  p.  269. 
Dissimilarity  created  by  carriers  themselves,  n.  [36],  pp.  269, 

270. 
Whether  competition  may  be  considered,  n.  [37],  pp.  270,  271. 
When  competition  exists,  n.  [38],  p.  271. 
What  competition  will  justify,  n.  [39],  pp.  271,  272. 
Extent  to  which  competition  justifies,  n.  [40],  pp.  272,  273. 
What  are  "contemporaneous"  shipments,  n.  [41],  p.  273. 
Need  of  revenue  by  carrier  as  justification,  n.  [42],  p.  273. 
Cost  or  value  of  freight  as  justification  for  discriminations  in 

rates,  n.  [43],  pp.  273,  274. 
Amount  of  freight  shipped  as  affecting  carrier's  duty  not  to 

discriminate,  n.  [44],  pp.  274r-276. 
Other  traffic  from  shipper  as  justification,  of  discriminatory 

rates,  n.  [45],  p.  277. 
Exclusive  patronage  of  shipper  as  affecting  duty,  n.   [46],  p. 

277. 
Discriminations  to  obtain  traffic,  n.  [47],  pp.  277,  278. 
Unnecessary  cost  of  operation  not  justification,  n.  [48],  p.  278. 
Protection  of  carrier's  interests,  n.  [49],  p.  278. 
Failure  of  road  to  pay  expenses,  n.  [50],  pp.  278,  279. 
Time  of  year,  n.  [51],  p.  279. 
Effect  of  investments  and  expenditures  by  shippers,  n.   [52], 

p.  279. 
Orders  of  military  authorities,  n.  [53],  p.  279. 
Contracts,  n.  [54],  p.  279. 

Direction  of  movement  of  traffic,  n.  [55],  p.  279. 
Mandamus  to  compel  carrier  to  render  services  without,  n.  [13],  p. 

610. 
In  freight  rates  on  interstate  traffic,  power  of  commission  as  to, 

§  60,  p.  615. 
Duty  to  furnish  gas  and  electricity  to  all  applicants  without,  n. 

[8],  pp.  625-627. 
Duty  to  furnish  gas  and  electricity  without  discrimination  in  rates, 
n.  [6],  pp.  646,  647. 

DISCRIMINATORY  RATES.  : , 

See,  "Bates." 

DISMISSAL. 

See  also,  "Investigations  ;''  "  Proceedings." 

Of  complaint  to  commission,  §  48,  subd.  3,  p.  459. 

Of  summary  proceedings  in  supreme  court  against  carriers,  §  57, 

p.  598. 
Of  summary  proceedings  against  gas  or  electrical  corporations'^  or 

municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  057. 
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dissimharity. 

Of  circumstances  and  conditions  as  justification  for  discriminations 
in  rates,  see  "  Rates." 

DISSOLUTION. 

Of  street  railroad  corporation,  when  effected,  n.  [15],  p.  587. 

DISTANCE. 

Carriers   shall  not  make  smaller  charges  for  carrying  for  longer 

than   for  shorter,  in  same  direction  over  same  line,  §   36,  pp. 

377,  378. 
Commission  will  not  compel  carriers  to  disregard,  n.  [26],  p.  496. 
As  controlling  element  in  determining  as  to  reasonableness  of  rates, 

n.  [61],  pp.  528-530. 
Hate  per  ton  per  mile  as  proper  basis  of  comparison,  n.  [62],  pp. 

530,  531. 

DISTEIBUTION. 

Of  annual  reports  of  commissions,  §  16,  p.  89. 

Of  abstracts  of  reports  of  public  service  corporations,  §  16,  p.  89. 

Of  freight,  rules  as  to,  should  be  published,  n.  [18],  p.  235. 

Of  cars,  carriers  shall  not  discriminate  in  the,  §  37,  pp.  397,  398. 

Of  freight  cars,  power  of  commission  to  regulate,   §   37,  subd.  2, 

p.  398. 
Of  cars,  proper  method,  n.  [11],  pp.  404r-406. 

DISTRICT. 

Residence  of  commissioner  in,  necessary,  §  4,  p.  46. 

When  railroad  company  is  doing  business  within,  n.  [8],  p.  74. 

DISTRICTS. 

See  also,  "  Taxing  Districts." 

Public  service  districts,  creation  and  extent,  §  3,  p.  44. 

Power  of  state  to  create,  for  regulative  purposes,  n.,  pp  44,  45. 

DIVERSE  CITIZENSHIP. 

As  giving  federal  courts  jurisdiction  to  enjoin  action  by  state  com- 
mission, n.  [24],  p.  145. 

DIVIDENDS. 

Amount  paid  on  stock  of  gas  or  electrical  corporation  to  be  set  forth 
in  annual  report,  §  66,  subd.  6,  pp.  618,  619. 

DIVULGE. 

Employee  of  commission  forbidden  to  divulge  without  authority 
information  obtained  on  examination  of  accounts  of  carriers, 
§  52,  p.  556. 

Employees  of  commission  shall  not  divulge  without  authority  in- 
formation gained  upon  inspection  of  gas  plant,  §  66,  subd.  3,  pp. 
617,  618. 

DOCTOR. 

See,  "Physicians  and  Sukoeons." 
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DOCUMENTS. 

Term  "document"  defined,  n.,  pp.  90,  91. 

Record  to  be  kept  of  documents  ordered   filed  by  commission,  §  7, 

p.  75. 
Annual  reports  of  commissions  and  abstracts  of  reports  of  public 

service  corporations  to  be  printed  as  public  document,  §  16,  p.  89. 
In  possession  of  commission  deemed  public  records,  §  16,  p.  89. 
Right  of  public  to  inspect,  n.,  pp.  90,  91. 
Certified  copies  of  ofiicial  documents  filed  with  commission  to  be 

evidence,  §  17,  p.  91. 
Fee  for  certified  copy  of  documents  filed  with  commission,  §  18,  p. 

92. 
Copies  of,  for  public  officers  for  which  no  fee  charged,  §  18,  p.  92. 
Form  of  application  to  compel  production  of,  n.  [3],  pp.  94,  95. 
Relevancy  as  affecting  compelling  production  of,  n.  [5],  pp.  95,  96. 
Validity  of  notice  to  corporations  to  produce,  n.   [6],  p.  96. 
Subpoena  duces  tecum  compelling  production  of,  by  corporations, 

n.  [6],  p.  97. 
Whether  immunity  of  witnesses  extends  to  production  of,  n.   [8], 

pp.  108,  109. 
Commission   or   commissioner   may   compel   carriers   to   file  sworn 

copies  of,  §  45,  subd.  3,  pp.  450,  451. 
Of  carriers,  power  of  commission  or  commissioner  to  examine,  §  45, 

subd.  3,  pp.  450,  451. 
Examination  of,  on  hearing  by  commissipn  to  determine  whether 

carrier  shall  issue  stocks,  bonds,  etc.,  §  55,  pp.  587-589. 
Examination  of,  on  hearing  as  to  permitting  issue  of  stocks,  bonds, 

etc.,  by  gaa  or  electrical  corporations,  §  69,  pp.  636,  637. 
Provisions   of,    referring    to   boards    or    officers    abolished   by    Act 

deemed  to  refer  to  Public  Service  Commissions,  §  86,  p.  667. 

DKAWBACK. 

Giving  of,  prohibited,  §  31,  pp.  250,  251. 

DUE  PROCESS. 

In  removal  of  officers,  n.  [11],  pp.  50,  51. 

Review  of  orders  to  determine  whether  they  amount  to  taking  of 

property  without,  n.  [7],  pp.  125-128. 
In  punishing  witnesses  for  contempt,  n.  [10],  p.  100. 
Depriving  carrier  of  property  without,   as  ground  for  restraining 

orders  of  commissions,  n.  [11],  pp.  133-135. 

DUTIES. 

Of  carriers  as  to  various  matters,  see,  "  Common  Carriers  ;"  "  Rail- 
roads ;"   "  Street  Railroads  ;"  and  specific  heads. 
Of  commission,  in  general,  §  4,  p.  46;  §  5,  pp.  65,  66. 
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DUTIES  — Continued. 

Of  secretary  of  commission,  §  7,  p.  75. 
Of  counsel  to  commission,  §  12,  p.  80. 

Acts  of  agent  within  scope  of,  deemed  acts  of  corporation  in  con- 
struing provisions  as  to  forfeitures,  §  58,  subd.  3,  p.  612. 

EARNINGS. 

Commission  may  require  monthly  reports  from  carriers  as  to,  §  46, 

pp.  454,  455. 
Of  a  railroad,  what  constitute,  n.  [53],  pp.  522-524. 
Of  a  railroad,  consideration  of,  in  determining  as  to  reasonableness 

of  rates,  n.  [53],  pp.  522-524. 

EASEMENTS. 

Interference  with,  by  elevated  railroads,  n.,  pp.  571-576. 

EFFECT. 

Of  orders  of  commission,  §    23,  p.  115. 

EFFICIENCY,  INITIAL. 

See,  "  Initial  Efficiency." 

EIECTION  OF  REMEDIES. 

Compelling,  n.  [8],  p.  449. 

ELECTRICAL  CORPORATIONS. 

Books,  records  and  accounts  of,  see,  "Accounts  ;"  "  Books  ;"  "  Evi- 
dence ;"  "  Production  of  Books  and  Papers  ;"  "  Records." 

Stock,  bonds  and  notes  of,  see  specific  heads. 

Actions  and  procedings  against,  see,  "Actions;"  "Investigations 
and  Hearings  ;"  "  Proceedings  ;"  "  Summary  Proceedings." 

Forfeitures  by,  see,  "  Penalties  and  Forfeitures." 

Meters  used  by,  see,  "  Meters." 

See  also,  "Agents;"  "Charges;"  "Electricity;"  "Employees;" 
"  Municipalities  ;"  "  Officers." 

1.  General  provisions. 

2.  General  control  over. 

3.  Charters  and  franchises. 

4.  Transfer  or  lease  of  franchises  or  property. 

5.  Operation. 

1.  General  provisions. 

Scope  of  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 

Offer  of  gratuities  to  commissioners  or  subordinates  forbid- 
den, §  15,  p.  87. 

Official  relation  to,  or  holding  of  stock  or  bonds  of,  electric 
corporation  a  bar  to  holding  office  of  commissioner  or 
subordinate  office,  §  9,  p.  77. 
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ELECTRICAL  CORPORATIONS  —  Continued. 
2.  General  control  over. 

Control  over  special  matters,  see  subheadings  post. 
Legislative  control  over  public  service  corporations  generally, 

see,  "  Legislature." 
General  jurisdiction  of  commissions  over,  §  5,  subd.  5,  p.  66. 
General  supervision  of  commission  over,  §  66,  subd.  1,  p.  617. 
Supervision  by  commission  of  operation  of,  §  66,  subd.  5, 

p.  618. 
Povsrers  of  commission  on  proceedings  affecting,  §  66,  subd. 

10,  p.  620. 
Protection  from  unreasonable  regulation,  n.  [14],  p.  629. 
What  commission  has  jurisdiction  over,  §  Y6,  p.  659. 
Powers  of  local  officers  as  to,  §  77,  p.  659. 
8.  Charters  and  franchises. 

See  generally,  "  Charters  ;"  "  Franchises." 
Powers  granted  by  charters,  n.   [2],  pp.  621,  622. 
Reservation  of  power  to  alter,  modify  or  repeal  charters,  n. 

[2],  p.  622. 
Franchises  as  pjoperty,  n.  [2],  pp.  621,  622. 
Construction  of  franchises,  n.  [2],  p.  622. 
Shall  not  exercise  rights  under  franchise  without  approval 

of  commission,  §  68,  p.  634. 
Conditions   for    obtaining   permission   to   exercise   franchise 

rights,  §  68,  p.  634. 
What    officers    may    verify    statement    showing    consent    of 

municipal  authorities,  §  68,  p.  634. 
Consents  to  use  of  public  streets,  n.  [2],  p.  635. 

4.  Transfer  or  lease  of  franchises  or  property. 

Shall  not  transfer  or  lease  franchise,  works  or  system  with- 
out consent  of  commission,  §  70,  p.  639. 

Approval  of  transfer  or  lease  of  franchise  of,  shall  not  re- 
vive or  validate  franchises,  enlarge  powers  given  or  waive 
forfeitures,  §  70,  p.  639. 

Shall  not  contract  for  operation  of  works  by  other  companies 
without  consent  of  commission,  §  70,  p.  639. 

Sale  of  franchises,  n.,  p.  640. 

5.  Operation. 

See  also,  generally,  "  Charges." 

Power  of  commission  to  examine  methods  of,  and  to  order  im- 
provements, §  66,  subd.  2,  p.  617. 

Commission  may  regulate  incandescent  lighting  by,  §  66, 
subd.  3,  pp.  617,  618. 

Inspection  by  commission  of  buildings,  plants,  etc.,  of,  §  66, 
subd.  8,  p.  619. 
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ELECTRICAL  CORPORATIONS  —  Continued. 
5.  Operation  —  Continued. 

Legislative  control  over  operation  generally: 
In  general,  n.  [4],  pp.  622,  623. 
Validity  of  commission  plan  or  regulation,  n.    [5],  p. 

623. 
Extent  of  power,  n.  [6],  pp.  623-625. 
Eights  and  duties,  in  general,  n.  [Y],  p.  625. 
Duty  to  supply  electricity,  n.  [8],  pp.  625,  626. 
Eight  to  make  regulations,  n.  [11],  p.  628. 
Contracts  with  municipalities,  n.  [4],  p.  636. 
Complaints  as  to  initial  efficiency  or  price  of  electricity  fur- 
nished by,  §  71,  p.  641. 
Inspection  of  works,  plants,  books  and  papers  of,  after  com- 
plaint as  to  quality  or  price  of  gas,  §  71,  p.  641. 
Commission  shall  investigate  as  to  initial  efficiency,  voltage 

system  or  price  of  electricity  furnished  by,  §  71,  p.  641. 
Commission  may  fix  maximum  price  or  order  improvements 
in  manufacture  and  supply  of  electricity,  §  72,  pp.  642,  643. 
Legislative  control  over  rates  and  charges: 
In  general,  n.  [1],  pp.  643-645. 
Eegulation  by  commission,  n.  [2],  p.  645. 
Judicial  supervision,  n.  [3],  pp.  645,  646. 
Duty  to  make  reasonable  and  uniform  charges,  n.  [6],  pp. 

646,  647. 
What  facts  show  unjust  discrimination  in  rates,  n.  [8],  p. 

648. 
Eeasonable  return  on  investment: 

Eight  to  receive,  n.  [12],  pp.  650,  651. 
What  constitutes  reasonable  return,  n.  [13],  p.  651. 
Determination  by  court,  n.  [14],  p.  652. 
Failure  of  consumer  to  pay  as  warranting  shutting  off  of 

supply,  n.   [18],  p.  654. 
Excessive  charges  by,  as  defense  in  action  to  collect  charges 
for  electricity,  §  75,  p.  658. 

ELECTRICITY. 

See  also,  "Electrical  Corporation;"  "Meters;"  "Power;"  "Street 

Eailroads." 
Application  of  Article  IV  of  Act  to  generation,  furnishing  and 

transmission  of,  §  65,  p.  616. 
Commission  may  examine  methods  employed  in  manufacturing  and 

transmitting,  §  66,  subd.  2,  p.  617. 
Powers  of  commission  on  proceeding  with  reference  to,  §  66,  subd. 

10,  p.  620. 
Duty  to  supply,  n.  [8],  p.  626. 
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ELECTRICITY  —  Continued. 

Application  to  be  supplied  with,  n.  [12],  p.  629. 

Penalties  for  failure  to  furnish,  n.  [18],  pp.  630,  631. 

Inspection  of  meters  for  measuring  of,  §  67,  p.  632. 

Municipal  lighting,  n.  [3],  pp.  635,  636. 

Complaints  as  to  efficiency  or  price  of,  §  71,  p.  641. 

Commission  shall  investigate  as  to  initial  efficiency,  voltage  system, 
or  price  of,  §  71,  p.  641. 

Commission  may  fix  maximum  price,  or  order  improvement  in  man- 
ufacture and  transmission  of,  §  72,  pp.  642,  643. 

Duty  to  make  reasonable  and  uniform  charges  for,  n.  [6],  pp.  646, 
647. 

In  action  to  collect  charge  for,  fact  of  excessive  charge  is  defense, 
§  75,  p.  658. 

ELECTRIC  LIGHT  COMPANIES. 

See,  "  Electrical  Cohporations." 

ELECTRIC  METERS. 

See,  "  Meters." 

ELECTRIC  WIRES. 

See,  "  Wires." 

ELEEMOSYNARY  INSTITUTIONS. 

Carriers  may  give  free  transportation  to  inmates  of,  §  33,  pp.  343, 
344. 

ELEEMOSYNARY  WORK. 

Carriers  may  give  free  transportation  to  jwrsons  engaged  in,  §  33, 
pp.  343,  344. 

ELEVATED  RAILROADS. 

Notes  from  cases  on  question  of  interference  of  easements  of  light, 
air,  access,  etc.  by,  n.,  pp.  571-576. 

Provisions  of  city  charter  must  be  complied  with  before  construct- 
ing, n.,  p.  661. 

ELEVATION. 

Of  grain  a  public  service,  n.  [9],  p.  39. 

Term  defined,  n.  [9],  p.  39. 

Of  property  or  freight  included  in  term  "  transportation  of  property 

or  freight,"  §  21,  pp.  110,  111. 
Of  grain  not  interstate  commerce,  n.  [5],  pp.  152,  153. 
Duty  of  carriers  as  to,  n.  [18],  p.  187. 
Must  be  open  to  all  on  equal  terms,  n.  [18],  p.  324. 
Power  of  state  to  regulate  rates  for,  n.  [9],  p.  486. 

ELIGIBILITY. 

Of  commissioners  and  appointees,  §  9,  p.  77. 
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UMBAEGO. 

Eights  and  duties  of  carriers  as  to,  n.  [22],  p.  329. 

Against  freight  coming  from  connecting  lines,  n.  [7],  p.  364. 

Power  of  commission  as  to,  n.  [15],  p.  490. 

EMPLOYEES. 

1.  Of  commissions. 

2.  Of  carriers. 

3.  In  gas  and  electrical  plants. 

4.  Miscellaneous. 

1.  Of  commissions. 

Power  of  commissions  to  employ,  §  8,  p.  Y6. 

Power  to  engage,  as  incident  to  power  to  investigate,  n., 
p.  Y7. 

Appointments  of,  in  future,  must  be  under  civil  service  law, 
n.,  p.  11. 

Persons  holding  official  relation  to,  or  owning  stock  or  bonds 
of,  a  public  corporation  not  eligible  to  be,  §  9,  p.  17. 

Amount  of  compensation,  §  13,  p.  81. 

Eeimbursement  of  expenses,  §  13,  p.  81. 

Audit  and  payment  of  salaries  and  expenses,  §  14,  pp.  92,  93. 

Power  to  discharge,  n.,  p.  11. 

Acts  justifying  removal,  §  15,  p.  87. 

Regarded  as  public  officers,  §  15,  p.  87. 

May  be  designated  by  commission  to  examine  accounts  and 
records  of  carriers,  §  52,  p.  556. 

Shall  not,  without  authority,  divulge  information  acquired 
from  inspection  of  accounts  of  carriers,  §  52,  p.  556. 

Inspection  of  gas  plants  by.  to  determine  as  to  illuminating 
power  and  purity,  §  66,  subd.  3,  pp.  617,  618. 

Shall  not,  without  authority,  divulge  information  gained 
from  inspection  of  gas  plant  to  determine  as  to  illumi- 
nating power  and  purity,  §  66,  subd.  3,  pp.  617,  618. 

Inspection  of  buildings,  plants,  etc.,  used  in  manufacture  and 
distribution  of  electricity  or  gas,  §  66,  subd.  8,  p.  619. 

2.  Of  carriers. 

Shall  not  offer  any  office,  gratuity,  etc.,  to  commissioners, 
etc.,  §  15,  p.  87. 

Free  transportation  may  be  given  to  employees  of  carriers  and 
to  their  families,  §  33,  pp.  343,  344. 

False  billing,  classification  and  weighing  of  freight  by,  pro- 
hibited, §  34,  p.  355. 

Power  of  state  to  regulate  as  to,  n.  [21],  p.  493. 

Commission  may  order  improvements  in  transportation  facili- 
ties to  promote  security  or  convenience  of,  §  50,  p.  547. 
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EMPLOYEES  —  Continued. 

3.  In  gas  and  electrical  plants. 

Shall  not  offer  any  office,  gratuity,  etc.,  to  commissioner  or 

subordinate,  §   15,  p.  87. 
Commission  may  order  improvements  for  protection  of,  §  66, 

subd.  2,  p.  617. 
In  privately  owned  gas   or  electrical  plant,  wages   paid  to, 

must  be  stated  in  annual  report,  §  66,  subd.  6,  pp.   618, 

619. 
In  municipal  gas  or  electrical  plant,  wages  paid  to  must  be 

stated  in  annual  report,  §  66,  subd.  7,  p.  619. 
Duty  to  comply  with,  orders  of  commission,  §  73,  pp.  65S,  656. 
Forfeitures  for  failure  to  comply  with  orders  of  commission 

or  provisions  of  Act,  §  73,  pp.  655,  656. 

4.  Miscellaneous, 

Of  various  companies,  to  whom  free  transportation  may  be 

given,  §  33,  pp.  343,  344. 
Of  railroad   Young  Men's    Christian   Associations,    carriers 

may  give  free  transportation  to,  §  33,  pp.  343,  344. 
Of   former   board   of    rapid    transit    railroad   commissioners 

may  be  employed  by  public  service  commission,  §  84,  subd. 

2,  p.  665;  n.,  p.  666. 

EMPLOYMENT. 

Of  stenographers  and  process-servers  by  counsel  to  commission,  §  6, 
pp.  74,  75. 

Of  subordinate  officers,  clerks  and  employees  by  commission,  §  8, 
p.  76. 

Of  subordinates  by  commission,  application  of  civil  service  law  to, 
n.,  p.  77. 

Acts  of  agents  within  scope  of,  deemed  acts  of  corporation,  in  con- 
struing provisions  as  to  forfeitures,  §  58,  subd.  3,  p.  612. 

By  commission  of  persons  employed  by  former  board  of  rapid  tran- 
sit commissioners,  §  84,  p.  665;  n.,  p.  666. 

ENACTMENT. 

Of  laws,  commission  may  recommend,  §  45,  subd.  4,  p.  451. 
Power  of  commission  to  draft  bills  for,  §  45,  subd.  4,  p.  451. 

EPIDEMIC. 

Carriers  may  give  free  transportation  to  provide  relief  in  case  of, 
§  33,  pp.  343,  344. 

EftTJIPMENT. 

See  also,  "  Common  Carriers  ;"  "Facilities  and  Service  ;"  "  Eail- 

ROADS ;"  "  Street  Railroads." 
Term  defined,  n.  [2],  p.  551. 
Duty  of  carriers  to  furnish  safe,  n.  [8],  p.  180. 
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EftUIPMENT  —  Contimied. 

Power  of  commission  to  determine  and  prescribe,  §  49,  pp.  474,  475  j 

n.   [19],  p.  492. 
What  is  safe,  adequate  and  proper  equipment  for  carriers  may  be 

determined  by  commission,  §  49,  pp.  474,  475. 
Public  control  over,  n.  [2],  p.  550. 

EQUITABLE  RELIEF. 

See,  "Actions  ;"  "  Injunctions  ;"  "  Temporary  Eestrainino  Orders." 
ESTIMATES. 

Of  cost  of  proposed  rapid  transit  railroad,  n.  [6],  p.  86. 
ESTOPPEL. 

Of  record,  doctrine  not  applicable  to  proceedings  before  commis- 
sions, n.  [1],  p.  102. 

EVIDENCE. 

See  also,  "  Books;"  "  Documents;"  "  Witnesses." 
tJse  of  reports  of  railroad  commissions  in,  n.,  pp.  89,  90. 
Certified  copies  of  official  papers  filed  with  commission  to  be  evi- 
dence, §  17,  p.  91 ;  n.,  p.  91. 
Fee  for  certified  copy  of  evidence  in  proceeding  before  commission, 

§  18,  p.  92. 
Technical  rules  of,  not  binding  on  hearings  before  commission  or 

commissioner,  §  20,  pp.  100,  101. 
Findings  of  fact  of  commission  are  prima  facie,  n.  [2],  pp.  120-122. 
In  action  by  shipper  to  recover  excess  charges: 
Burden  of  proof,  n.  [54],  p.  208. 

Admissibility  and  facts   required,  n.    [55],  p.  209;   n.    [88], 
p.   305. 
Which  may  be  considered  in  determining  as  to  classifications,  n. 

[34],  pp.  240,  241. 
Of  concurrence  in  joint  tariffs  to  be  filed  with  commission,  §  30, 

subd.  1,  pp.  245,  24C. 
Which  may  be  considered  in  determining  as  to  discriminations,  n. 

[27]-[31],  pp.  264-266. 
In  actions  or  investigations  arising  from  unlawful  discrimiiiations : 
Presumptions  and  burden  of  proof,  n.   [85],  pp.  304,  305;  n. 

[5],  p.  314. 
Admissibility,  n.  [86],  p.  305. 
;  What  must  be  proved,  n.  [34],  p.  342. 

In  prosecution  for  giving  of  rebates,  n.  [93],  p.  308. 

Which  may  be  considered  in  determining  as  to  relief  from  long 

and  short  haul  rule,  n.  [13],  p.  382. 
In  actions  to  recover  for  violations  of  long  and  short  haul  rule: 
What  must  be  proved,  n.  [38],  p.  395. 
Admissibility,  n.  [39],  p.  395. 
In  actions  to  recover  for  failure  to  furnish  cars,  n.  [21],  p.  409. 
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EVIDENCE  —  Continued. 

Burden  of  proof  as  to  negligence  in  action  for  damage  caused  by 
delay  in  transit,  §  38,  pp.  414,  415. 

Burden  of  proving  exemption  from,  or  limitation  of,  liability,  n. 
[28],  pp.  434,  435. 

Reports  of  railroads  as,  n.,  p.  456. 

Notice  of  happening  of  accident  given  by  carrier  to  commission  not 
to  be  used  as  evidence  in  negligence  action  against  carrier,  §  47, 
p.  45Y. 

Opinion  evidence  relevant  in  determining  reasonableness  of  rates, 
n.  [Yl],  p.  538. 

To  be  considered  in  determining  as  to  granting  certificate  of  neces- 
sity, n.  [4],  pp.  560,  561. 

Which  may  be  considered  in  a  proceeding  to  enforce  orders  of  com- 
mission, n.   [6],  pp.  602,  603. 

Burden  of  proof  in  proceeding  to  enforce  orders  of  commission,  n. 
[Y],  p.  603. 

Which  may  be  considered  in  determining  as  to  reasonableness  of 
rates,  n.   [38]-[71],  pp.   509-538. 

EVIDENCES  OP  INDEBTEDNESS. 

See,  "Bonds;"  "Notes;"  "Stock." 

EXAMINATION. 

See  also,  "Witnesses." 

In  proceeding  to  punish  witness  for  contempt,  §  19,  subd.  2,  p.  93. 

Of  accounts  of  carriers,  §  52,  p.  556. 

Of  accounts  of  carriers,  employees  of  commission  shall  not,  without 
authority,   divulge   information   gained   on,   §   52,  p.   556. 

Of  witnesses,  books,  papers,  etc.,  on  hearing  as  to  permitting  issue 
of  stock,  bonds,  etc.,  by  carriers,  §   55,  pp.  587-589. 

Of  gas  plant  by  agents  of  commission,  §  66,  subd.  3,  pp.  617,  618. 

Of  gas  plants  by  agents  of  commission,  facts  learned  not  to  be  di- 
vulged, §  6,  subd.  3,  pp.  617,  618. 

Of  gas  and  electrical  corporations  and  municipalities  by  com- 
mission, §  66,  subd.  5,  p.  618. 

By  commission,  of  books  and  afFairs  of  gas  and  electrical  corpora- 
tions and  municipalities  furnishing  gas  or  electricity,  §  66,  subd. 
9,  p.  620. 

With  reference  to  gas  or  electricity,  powers  of  commission  on,  §  66, 
subd.  10,  p.  620. 

Of  witnesses,  books,  papers,  etc.,  on  hearing  as  to  permitting  issue  of 
stocks,  bonds,  etc.,  by  gas  or  electrical  corporations,  §  69,  pp.  636, 
637. 

Of  plants,  works,  books  and  papers  after  complaint  as  to  quality  or 
price  of  gas  or  electricity,  §  71,  p.  641. 

Begun  by  boards  abolished  by  Act  may  be  continued  by  commission, 
§  85,  p.  666. 
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EXAMINED. 

Refusal  of  witness  to  be,  §  19,  subd.  2,  p.  93. 
EXCESS. 

In  weight  or  value  of  baggage,  provisions  as  to,  §  38,  pp.  414,  415. 

EXCUESION  TICKETS. 

See  also,  "  Tickets." 

Act  does  not  prohibit  issuance  of,  §  33,  pp.  343,  344. 
Powers  and  duties  of  carrier  as  to  issuance  of,  n.  [18],  pp.  352,  353. 
Compelling  issuance  of,  n.  [19],  p.  353. 
Eates  for,  to  be  filed,  §  33,  pp.  343,  344;  n.  [21],  p.  354. 
Actions  relative  to,  n.  [22],  p.  354. 
"Wrongful  use  of,  n.  [23],  pp.  354,  355. 
Whether  issuance  of,  is  discrimination,  n.  [57],  p.  281. 
Whether  particular  facts  as  to,  show  unjust  discrimination,  n.  [66], 
p.  289. 

EXECUTIVE  FUNCTIONS. 

Whether  removal  from  office  is  exercise  of  an  executive  function, 

n.  [T],  pp.  48,  49. 
Whether  particular  statutes  delegate  power  to  exercise,  n.  [20],  p.  65. 

EXEMPTION. 

From  public  control: 

Power  of  legislature  to  grant,  n.  [16],  p.  13. 

Necessity  for  consideration  for  grant  of,  n.  [17],  p.  14. 

When  exemption  exists,  n.  [18],  pp.  14^16. 

Grants  of,  not  favored,  n.  [19],  p.  16. 

Transferability  of,  n.  [20],  p.  17. 

Effect  of  reorganization  or  consolidation  on,  n.  [21],  pp.  17,  18. 

EXHIBITS. 

Carrier  may  transport,  free,  §  33,  pp.  343,  344. 

EXPEDIENCY. 

Of  enactments  not  matter  for  judicial  determination,  n.  [27],  pp. 
21,  22. 

EXPENDITURES. 

By  commissioners  and  other  officers,  reimbursement  of,  §  13,  p.  81. 
Of  commission: 

For  offices,  how  paid,  §  10,  subd.  1,  p.  78. 
Audit  and  payment  of,  §  14,  pp.  82,  83. 
Repayment  of,  by  bidder  at  public  sale  of  franchises,  §  14,  subd.  1, 

pp.  82,  83. 
Whether  for  a  "city  purpose,"  n.  [2],  p.  85. 

Discretion  of  paying  officer  as  to  audited  claims  for,  n.  [3],  p.  86. 
Validity  of  provision  of  Act  as  to  application  to  Appellate  Division 

for  appropriation  for,  of  commission,  n.   [4],  p.   86. 
For  local  purposes,  power  of  legislature  to  compel,  n.  [1],  p.  84. 
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Proposed  to  be  made  for  rapid  transit  railroad  must  be  estimated, 

n.  [6],  p.  86. 
Of  carriers: 

Commission  may  require  monthly  reports  from  carriers  as  to, 

§  46,  pp.  454,  455. 
Form  of  accounts,  records  and  memorandum  of,  may  be  pre- 
scribed by  commission,  §  62,  p.  556. 
Particular  commission  may  prescribe  in  what  accounts,  to  be 

entered,  §  52,  p.  556. 
In  operation,   consideration   of,   in   determining   as   to   reason- 
ableness of  rates,  n.   [52],  pp.  521,  522. 
Of  gas  or  electrical  corporations  to  be  set  forth  in  annual  reports, 

§  66,  subd.  6,  pp.  618,  619. 
Of  municipal  gas  or  electrical  works,  to  be  stated  in  annual  reports, 

§  66,  subd.  7,  p.  619. 
In  the  inspection  of  meters,  by  whom  borne,  §  6Y,  subd.  2,  p.  632. 
EXPERTS. 

See  also,  "Employees.'' 

Power  of  commission  to  employ,  §  8,  p.  76. 

Power  to  employ  as  incident  to  power  to  investigate,  n.,  p.  Y7. 

Civil  service  laws  applicable  to,  n.,  p.  77. 

Eligibility,  §  9,  p.  77. 

Amount  of  compensation,  §  13,  p.  81. 

Eeinibursement  of  expenses,  §   13,  p.  81. 

Audit  and  payment  of  salaries  and  expenses,  §  14,  pp.  82,  83. 

Employed  by  commission  deemed  to  be  public  officers,  §  15,  p.  87. 

Acts  justifying  removal,  §  15,  p.  87. 

EXPORT  RATES. 

See,  "Eates." 

EXPOsirioN, 

Carriers  may  give  free  transportation  to  property  for  exhibit  at, 
§  33,  pp.  343,  344. 

EXPRESS  COMPANIES. 

Included  in  term  "  common  carrier  "  as  used  in  Act,  §  2,  subd.  i, 

p.  33. 
When  common  carriers,  n.  [3],  p.  36. 
What   services   included   in   term    "  transportation    of   property   or 

freight,"  §  2,  subd.  1,  p.  34. 
Duty  to  receive  and  transport,  n.  [11],  pp.  181,  182. 
Reasonableness  of  rules  and  regulations  of,  n.  [22],  p.  190;  n.  [31], 

p.  502. 
Superiority  of  services  as  justification  for  higher  rates,  n.  [35],  p. 

197. 
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EXPRESS  COMPANIES  — Continued. 

Whether  carriers  must  extend  equal  facilities  to,  n.  [19],  pp.  326, 
327. 

Carriers  may  give  free  transportation  to  employees  of,  §  33,  pp. 
343,  344. 
EXTENSION. 

By  commission  of  time  for  filing  of  annual  report  by  carriers,  §  46, 
pp.  454,  455. 

Included  within  term  "  street  railroad,"  §  2,  subd.  e,  pp.  32,  33. 

What  is  an  extension  of  a  railroad  or  street  railroad,  n.  [3],  p.  560. 

Of  railroad  or  street  railroad,  permission  of  commission  for  con- 
struction or  operation  of,  §  53,  pp.  557,  558. 

Whether  certificates  of  convenience  and  necessity  required  before 
constructing,  n.  [3],  pp.  559,  560. 

Issue  of  stocks,  bonds,  notes,  etc.,  by  carrier  for,  §  55,  pp.  587-589. 

Of  plant,  etc.,  issue  of  bonds,  stocks,  etc.,  by  gas  or  electrical  corpor- 
ations for,  §  69,  pp.  636,  637. 

PACIIITIES. 

See,  "  Service  and  Facilities  ;"  "  Terminal  Facilities." 

FACTORIES. 

Used  in  manufacture  and  distribution  of  gas  or  electricity,  inspec- 
tion of,  by  commission,  §  66,  subd.  8,  p.  619. 

TACTS. 

See,  "Information." 

Showing,  or  necessary  or  admissible  to  show  various  things,  see 
"Actions,"  "  Evidence,"  "  Investigations,"  and  specific  heads. 

FAILURE. 

Of  carrier  to  obey  order  of  commission,  forfeiture  for,  §  56,  subd.  1, 
p.  595. 

PAIRS. 

Carriers  may  give  free  transportation  to  property  for  exhibit  at, 
§  33,  pp.  343,  344. 

FALSE  BILLING. 

See,  "  Billing." 

Criminal  liability  for,  see,  "  Criminal  Liability." 

FALSE  CLASSIFICATION. 

See  generally,  "  Classification." 

Criminal  liability  for,  see  "  Criminal  Liability." 

FALSE  DESCRIPTION. 

What  is,  n.  [5],  p.  356. 
Hay  billed  as  "  old  hay,"  n.  [7],  p.  357. 
FALSE  WEIGHING. 
See,  "Weighing." 
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PAMHIES. 

Of  officers  and  employees  of  carriers,  free  transportation  may  be 
issued  to,  §  33,  pp.  343,  344. 

PARES. 

For  questions  as  to  rates  of  fare,  see,  "  Rates." 

Scope  of  public  control  over,  in  general,  n  [2] ,  pp.  4-8. 

Paid  to  carriers  are  in  nature  of  payments  of  taxes,  n.  [5],  p.  9. 

Power  of  state  to  exempt  railroads  from  public  control  over,  n.  [16], 

pp.  13,  14. 
When  exemption  from  public  control  as  to,  exists,  n.  [18],  pp.  14r- 

16. 
Exemptions  from  public  control  as  to,  not  favored,  n.  [19],  p.  16. 
Transferability  of  exemption  from  public  control  over,  n.  [20],  p.  lY. 
Effect  of  reorganization  or  consolidation  on  exemptions  from  public 

control,  n.  [21],  pp.  17,  18. 
What  powers  as  to,  are  legislative,  n.   [18],  pp.  59-62. 
What  regulative  powers  as  to,  are  judicial,  n.  [19],  pp.  62-65. 
Eight  of  carrier  to  charge,  n.  [30],  p.  194. 
What  sum  may  be  tendered  in  payment  of,  on  street  cars,  n.  [49], 

p.  205. 
Contracts  between  railroads  not  to  reduce,  n.   [50],  p.  205. 
Necessity  for  filing  and  publishing  schedules,  §  28,  pp.  22Y,  228. 
Pares  exacted  must  be  stated  in  schedules,  §  28,  pp.  227,  228. 
Change  of,  §  29,  p.  244. 

Discrimination  in  exaction  of,  prohibited,  §  31,  pp.  250,  251. 
Schedules  must  be  filed  and  published  before  carrier  may  engage  in 

transportation,  §  33,  pp.  343,  344. 
Exacted  under  special  tickets  to  be  filed,  §  33,  pp.  343,  344. 
No  portion  of  fares  shall  be  refunded,  §  33,  pp.  343,  344. 
Specified  in  schedule  shall  be  charged  by  carrier,  §  33,  pp.  343,  344. 
Carriers  shall  not  discriminate  between  connecting  lines  in  exaction 

of,  §  35,  pp.  358,  359. 
Commission  may  require  annual  report  of  carriers  to  contain  regula- 
tions as  to  fares,  §  46,  pp.  454,  455. 
Power  of  commission  to  determine  what  are  just  and  reasonable 

fares,  §  49,  pp.  474,  475;  n.  [6],  pp.  482-485. 
Investigation  as  to  unjust  or  discriminatory  fares,  §  49,  pp.  474,  475. 
Power  of  commission  to  fix,  §  49,  pp.  474,  475;  n.   [6],  pp.  482- 

485. 
Order  of  commission  fixing,  §  49,  pp.  474,  475. 

FEDERAL  COURTS. 

See  generally,  "  Courts." 

Interference  with  orders  of  state  commissions,  in  general,  n.  [20],  p. 
142. 

65 
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FEDERAL  COURTS  —  Continued. 

Attempts  to  prevent  resort  to,  n.  [21],  pp.  142,  143. 

Interference  by,  with  proceedings  in  state  courts,  n.  [23],  p.  145. 

Divers  citizenship  as  giving  jurisdiction  to,  n.  [24],  p.  14.5. 

Jurisdiction  to  review  judgment  of  state  court  dependent  upon  rais- 
ing of  federal  question  below,  n.  [25],  p.  146. 

Amount  in  controversy  to  permit  removal  to,  n.   [26],  p.  146. 

What  IT.  S.  Suprente  Court  will  review,  n.  [27],  pp.  146,  147. 

Enforcement  of  order  of  state  commission  by,  n.  [28],  p.  147. 
FEDERAL  QUESTION. 

Jurisdiction  of  federal  courts  to  review  action  of  state  courts  de- 
pendent on  raising  of,  n.  [25],  p.  146. 
FEES. 

To  be  charged  by  commission,  and  disposition  thereof,  §  18,  p.  92. 

Not  charged  for  copies  of  papers,  records  and  documents  furnished 
public  officers,  §  18,  p.  92. 

Of  .witnesses  before  commission,  $2.00  per  day  and  mileage,  §  19, 
subd.  1,  p.  92. 
FERRIES. 

As  part  of  railroad,  §  2,  subd.  f,  p.  33. 

Public  control  over  ferry  fares,  n.  [11],  p.  486. 
FILING. 

Of  oath  of  office,  effect  of  delay  in,  n.,  p.  78. 
FINAL  JUDGMENT. 

See,  "Judgment." 
FINANCIAL  STATEMENTS. 

May  be  considered  in  determining  reasonableness  of  rates,  n.  [70], 
pp.  537,  538. 

FINDINGS. 

By  commission,  prima  facie  weight  of,  n.  [2],, pp.  120-122. 

Of  commissions,  form  of,  n.  [15],  p.  469. 
FIRM. 

Included  in  term  "  person,"  §  2,  subd.  d,  p.  32. 
FLOATING  COTTON. 

Whether  privilege  of,  works  discrimination,  n.  [18],  p.  325. 

Rules  as  to,  should  be  published,  n.  [21],  p.  236. 

FOREIGN  COMMERCE. 

This  act  does  not  apply  to,  §  86,  p.  667. 
FOREIGN  CORPORATION. 

Railroad  owned  by,  subject  to  state  control,  n.  [16],  p.  44. 
Acquiring  of  stock  in  other  carrier  corporations,  §  54,  pp.  576,  577. 

FORFEITURES. 

See,  "Penalties  and  Forfeitures." 
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FORM. 

Of  injunction  orders  restraining  enforcement  of  orders  of  commis- 
sion, n.  [18],  pp.  140,  141. 

Of  annual  reports  of  carriers: 

Commission  stall  prescribe,  §  46,  pp.  454,  455. 
Changes  in,  §  46,  pp.  454,  455. 

Of  accounts,  records  and  memoranda  of  carriers  may  be  prescribed 
by  commission,  §  52,  p.  556. 

Of  application  by  carriers  for  authority  to  issue  bonds,  n.  [6],  p. 
593. 

Of  annual  reports  of  gas  and  electrical  corporations,  §  66,  subd.  6, 
pp.  618,  619. 

Of  annual  reports  of  municipalities  furnishing  gas  or  electricity, 
§  66,  subd.  7,  p.  619. 

Changes  in  form  of  annual  reports  by  gas  and  electrical  corporations 
and  municipalities  furnishing  gas  or  electricity,  §  66,  subd.  6,  pp. 
618,  619. 

Of  complaints  as  to  quality  or  price  of  gas  or  electricity,  commis- 
sion shall  prescribe,  §  Yl,  p.  641. 

FORWARDING. 

Of  goods  out  of  order  may  constitute  unlawful  preference,  n.  [13], 

p.  321. 
Carrier  must  furnish  facilities  for,  §  35,  pp.  358,  359. 
Carriers  shall  not  discriminate  between  connecting  lines  as  to,  §  35, 

pp.  358,  359. 
Duty  of  connecting  carriers  as  to  forwarding  of  goods,  n.  [1],  [2], 

pp.  360,  361;  n.  [6],  [7],  pp.  363,  364. 
Of  goods  by  connecting  carriers,  order  of,  n.  [26],  p.  373. 

FRANCHISES. 

See  also,  "Electrical  Corpohations  ;"  "Gas  Corporations;" 
"  Eailroads  ;"  "  Street  Railroads." 

1.  In  general. 

2.  Of  carriers. 

3.  Of  gas  and  electrical  corpcrations. 

1.  In  general. 

Legislative    control  over  exercising  of,  n.  [2],  p.  7. 

What  constitutes  a  regulation  of,  n.  [6],  p.  9. 

As  property  which  cannot  be  taken  without  compensation,  n. 
[8],  p.  9;  n.  [2],  pp.  621,  622. 

Granting  of,  held  to  impair  charter  rights  of  existing  corpora- 
tions, n.  [15],  p.  13. 

Construed  favorably  to  the  public  right,  n.  [30],  pp.  23,  24. 

Giving  of,  the  exercise  of  a  legislative  power,  n.  [18],  p.  60. 
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FEANCHISES  —  Continued. 

1.  In  g^eneral  —  Continued. 

Purposes  of,  n.  [14],  pp.  569,  5Y0. 
Construction  of,  n.  [15],  p.  570. 
Actions  to  annul,  n.  [17],  p.  587. 

Distinction  between  franchise  to  be  a  corporation  and  fran- 
chise to  operate,  n.  [2],  pp.  590,  591. 

2.  Of  carriers. 

Commission  shall  keep  informed  as  to,  §  45,  subd.  2,  p.  450. 

Petition  to  commission  setting  forth  violation  of  terms  of,  by 
carriers,  §  48,  subd.  2,  p.  450. 

Permission  of  commission  for  exercise  of,  §  53,  pp.  557,  558. 

Power  to  grant,  n.  [13],  pp.  568,  569. 

Operation,  termination  and  suspension,  n.  [16],  p.  570. 

Not  to  be  transferred  or  leased  without  consent  of  commis- 
sion, §  54,  pp.  576,  577. 

Permission  to  exercise,  transfer  or  lease,  shall  not  enlarge 
powers  given,  waive  forfeitures  or  affect  lapsed  or  invalid 
franchises,  §  54,  pp.  576,  577. 

Assignment  or  lease  of,  shall  not  enlarge  powers  given,  waivs 
forfeitures  or  affect  invalid  or  lapsed  franchises,  §  54,  pp. 
576,  577. 

Power  of  railroads  to  transfer,  n.  [4],  pp.  580-582. 

Lease  of  railroad  includes  use  of  franchises,  n.  [9],  p.  584. 

Actions  to  annul,  n.   [17],  p.  587. 

Capitalization  of,  §  55,  pp.  587-589. 

Franchise  taxes,  n.  [17],  p.  570. 

3.  Of  g:as  and  electrical  corporations. 

Commission  shall  see  that  gas  and  electrical  corporations  are 
operated  in  compliance  with,  §  66,  subd.  5,  p.  618. 

Details  as  to,  to  be  stated  in  annual  report,  §  66,  subd.  6, 
pp.  618,  619. 

Granting  of,  n.  [2],  p.  635. 

Of  gas  corporations,  who  may  attack,  n.  [3],  p.  622. 

Eights  under  shall  not  be  exercised  without  approval  of  com- 
mission, §  68,  p.  634. 

Capitalization  of,  §   69,  pp.  636,  637. 

Provisions  of,  as  limiting  the  period  of  corporate  existence  of 
gas  corporations,  n.  [5],  p.  636. 

Shall  not  be  transferred  or  leased  without  consent  of  com- 
mission, §  70,  p.  639. 

Permission  by  commission  allowing  exercise  of  franchise 
rights,  or  transfer  or  lease  of  franchises  does  not  enlarge 
powers  of  company,  revive  or  validate  lapsed  or  invalid 
franchises,  or  waive  forfeitures,  §  70,  p.  639. 
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FRANCHISES  —  Continued. 

3.  Of  gas  and  electrical  corporations  —  Continued. 

Of  electrical  corporations,  rights  transferred  by  sale  of,  n.,  p. 

640. 
Of  gas  corporations,  validity  of  lease  of,  n.,  p.  640. 
FREE  PASSES. 
See,  "  Passes." 

FREE  TICKET. 

Provisions  of  Act  as  to  giving  of,  §  33,  pp.  343,  344. 

FREE  TRANSPORTATION. 

Public   service  corporation  forbidden  to  ofEer  to   commissioner  or 

subordinate,  §  15,  p.  8Y. 
Eeceiving  of,  by  public  officers  forbidden,  n.  [3],  pp.  88,  89. 
Carriers  may  give  only  to  enumerated  persons,  §  33,  pp.  343,  344. 
Lawfulness  of  giving  of,  n.  [11],  pp.  349,  350. 
Prosecution  for  giving,  n.  [17],  p.  351. 

FREIGHT. 

See,  "Appliances;"  "Bill  op  Lading;"  "Carload;"  "  C.iES;" 
"  Charges  ;"  "  Classification  ;"  "  Commission  ;"  "  Connecting  Car- 
riers ;"  "  Continuous  Carriage  ;"  "  Demurrage  Charges  ;" 
"  Depots  ;"  "  Discrimination  ;"  "  Equipment  ;"  "  False  Descrip- 
tion ;"  "  Pree  Transportation  ;"  "  Interstate  Commerce  ;"  "  Lia- 
bility;" "Motive  Power;"  "Rates;"  " Eegulations ;"  "  Service;" 
"Tariff  Schedules;"  "Time  Schedules;"  "Transportation;" 
"  Weighing." 

FREIGHT  CARS. 

See,  "  Cars." 

FREIGHT  COMPANIES. 

Included  in  term  "  common  carrier,"  §  2,  subd.  i,  p.  33. 
What    services   included   in   term   "  transportation   of   property   or 
freight,"  §  2,  subd.  1,  p.  34. 

FREIGHT-IINE  COMPANIES. 

Included  in  term  "  common  carrier,"  §  2,  subd.  i,  p.  33. 
What    services   included    in  term   "  transportation    of   property   or 
freight,"  §  2,  subd.  1,  p.  34. 
FUND. 

Into  which  fees  collected  by  commissions  to  be  paid,  §  18,  p.  92. 
Into  which  money  recovered  as  penalties  or  forfeitures  shall  be  paid, 
§  59,  p.  613;  §  'r3,  pp.  655,  656. 
FTJNIIS. 

From  which  salaries  and  expenses  of  commission  shall  be  paid,  §  14, 
pp.  82,  83. 


lf)30  Public  Seevice  Law  and  JSIotes. 

PTJNDS  —  Contimied. 

Appropriated  for  Board  of  Rapid  Transit  Eailroad  Commissioners 
transferred  to  Public  Service  Commission,  §  14,  subd.  1,  pp.  82, 
83;  n.  [Y],  p.  87. 

rURKITITRE. 

Offices  of  commissions  to  be  equipped  with,  §  10,  subd.  1,  p.  78. 

GAS. 

See     also,    "  Electrical     Corpokations  ;"     "  Gas     Corporations  ;" 

"  Meters  ;"  "  Municipalities." 
Power  of  state  to  exempt  companies  from  regulation  as  to  the  price 

of,  n.  [16],  p.  14. 
Statutes  prescribing  charges  to  be  made  for,  presumed  valid,  n.  [23], 

p.  20. 
Validity  of  commission,  plan  of  regulation  of  price  of,  n.   [14],  p. 

53;  n.  [2],  p.  645. 
Fixing  of  rates  to  be  charged  for,  the  exercise  of  a  legislative  func- 
tion, n.  [18],  p.  60. 
Presumption  of  reasonableness  of  rate  fixed  by  state  to  be  charged 

for,  n.  [1],  pp.  117,  118. 
Judicial  determination  as  to  reasonableness  of  rates  fixed  by  ordi- 
nance for,  n.    [9],  p.  130. 
Grounds  for  restraining  enforcement  of  order  as  to  rates  for,  n. 

[11],  p.  134. 
When  temporary  restraining  order  against  enforcement  of  order  of 

commission  as  to  price  for,  will  be  granted,  n.  [12],  pp.  135,  136. 
Application  of  Article  IV  of  Act  to  manufacture  and  furnishing  of, 

§  65,  p.  616. 
Power  of  commission  to  investigate  quality  of,  §  66,  subd.  2,  p.  617 ; 

§  71,  p.  641. 
Commission  may  examine  methods  employed  in  manufacturing  and 

supplying,  §  66,  subd.  2,  p.  617. 
Commission  may  fix  standard  of  illuminating  power  and  purity  of, 

§  66,  subd.  3,  pp.  617,  618. 
Investigation   to  determine  whether  gas   conforms  to   standard  of 

illuminating  power  and  purity,  §  66,  subd.  3,  pp.  617,  618. 
Powers  of  conunission  on  proceeding  with  reference  to,  §  66,  subd. 

10,  p.  620. 
Necessary  for  legislative  authority  to  make  and  sell,  n.  [1],  p.  621. 
Duty  of  gas  corporation  to  supply,  n.  [8],  pp.  625-627. 
Duty  as  to  quantity  supplied,  n.  [9],  p.  628. 
Application  to  be  supplied  with,  n.  [12],  pp.  628,  629. 
Monopolistic  agreements  as  to  furnishing  of,  n.  [15],  p.  629. 
Actions  by  consumers  of,  n.  [17],  p.  630. 
Penalties  for  failure  to  furnish,  n.  [18],  pp.  630,  63L 
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GAS  —  Continued. 

Inspection  of  meters,  §  6Y,  p.  632. 

Complaints  to  commission  as  to  quality  or  price  of,  §  Yl,  p.  641. 

Commission  shall  investigate  as  to  quality  or  price  of,  §  71,  p.  641. 

Commission  may  fix  maximum  price,  or  order  improvement  in  man- 
ufacture and  supply  of,  §  72,  pp.  642,  643. 

Duty  to  make  reasonable  and  uniform  charges  for,  n.  [6],  pp.  646, 
647. 

Arbitrary  minimum  charges  for,  n.  [9] ,  p.  649. 

Effect  of  ordinances  on  right  to  make  charges  for,  n.  [11],  pp.  649, 
650. 

Penalties  for  excessive  charges  for,  n.,  p.  656. 

Mandamus  to  compel  furnishing  of,  n.,  p.  658. 

In  action  to  collect  charge  for,  fact  of  excessive  charge  is  defense, 
§  75,  p.  658;  n.,  p.  659. 

GAS  AND  ELECTRICITY,  COMMISSION  OF. 

See,  "  Commission  of  Gas  and  Electricity." 

GAS  COMPANY. 

See  also,  "  Gas  Corporation." 

Meaning  of  term  as  used  in  regulative  act,  n.,  p.  616. 

GAS    CORPORATIONS. 

Books,  records  and  accounts  of,  see,  "Accounts  ;"  "  Books  ;"  "  Evi- 
dence ;"  "  Production  of  Books  and  Papers  ;"  "  Records." 

Reports  of,  see,  "  Reports." 

Stock,  bonds  and  notes  of,  see  specific  heads. 

See  also,  "Actions  ;"  "  Gas  ;"  "  Meters  ;"  "  Penalties  and  Forfeit- 
ures." 

1.  General  provisions. 

2.  General  eontrol  over. 

3.  Organization,  corporate  existence,  charters  and  franchises, 

4.  Transfer  or  lease  of  franchises  or  property. 

5.  Operation. 

6.  Actions,  proceedings  and  orders. 

1.  General  provisions. 

Scope  of  term,  §  2,  subd.  j,  p.  33. 

Official  relation  to,  or  holding  stock  or  bonds  of,  gas  corpo- 
ration a  bar  to  holding  office  of  commissioner  or  subordi- 
nate office,  §  9,  p.  77. 

Offer  by,  of  office,  gratuities,  etc.,  to  commissioner,  or  sub- 
ordinate forbidden,  §   15,  p.  87. 
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GAS  CORPORATIONS  — Continued. 

2.  General  control  over. 

Control  over  specific  matters,  see  subheadings  poit. 

Exemptions  from  public  control,  see  "  Exemptions." 

Public  control  generally,  see  "  Legislature." 

Jurisdiction  of  commissions  over,  §  5,  subd.  5,  p.  68. 

Regulative  power  as  affected  by  reservation  of  rigbt  to  amend 
charters  of,  n.  [12],  pp.  10,  11. 

General  supervision  of  commissioners  over,  §  66,  subd.  1,  p. 
617. 

Operating  in  both  districts,  what  commission  has  juris- 
diction over,  §  76,  p.  659. 

Powers  of  local  officers  as  to,  §  77,  p.  659. 

3.  Or^nization,  corporate  existence,  charters  and  franchises. 

See  also,  "  Charters;"  "  Franchises." 

Organization  of,  n.  [1],  p.  635. 

Limit  of  franchise  to  certain  term  not  a  limit  of  the  period 
of  corporate  existence,  n.   [5],  p.  636. 

Distinction  between  franchise  to  be  a  corporation  and  fran- 
chise to  operate,  n.  [2],  p.  591. 

Charters,  n.  [2],  p.  621. 

Construction  of  franchises,  n.   [2],  p.  622. 

Franchises  of,  as  property,  n.  [2],  p.  621. 

Who  may  attack  franchises  of,  n.   [3],  p.  622. 

Shall  not  exercise  rights  under  franchises  without  approval 
of  commission,  §  68,  p.  634. 

Conditions  for  obtaining  permission  to  exercise  franchise 
rights,  §  68,  p.  634. 

What  officers  may  verify  statement  showing  consent  of  muni- 
cipal authorities,  §  68,  p.  634. 

Consents  to  use  of  public  streets,  n.  [2],  p.  635. 

4.  Transfer  or  lease  of  franchises  or  property. 

Shall  not  transfer  or  lease  franchise,  works  or  system  without 
consent  of  commission,  §  70,  p.  639. 

Shall  not  contract  for  operation  of  works  without  consent  of 
commission,  §  70,  p.  639. 

Approval  of  transfer  or  lease  of  franchise  of,  shall  not  revive 
or  validate  franchises,  enlarge  powers  given  or  waive  for- 
feitures, §  70,  p.  639. 

Validity  and  effect  of  consolidation  and  lease,  n.,  pp.  640, 
641. 

Power  to  disable  itself  from  performing  public  duties,  n.,  p. 
641. 
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GAS  CORPORATIONS— Continued. 
5.  Operation. 

Questions  as  to  meters,  see,  "  Meters." 

Power  of  commission  to  examine  methods  of,  and  to  order 
improvements,  §  66,  subd.  2,  p.  617. 

Power  of  commission  to  investigate  quality  of  gas  furnished 
by,  §  66,  subd.  2,  p.  617. 

Commission  may  fix  standard  of  purity  and  illuminating 
power,  gas  furnished  by,  §  66,  subd.  3,  pp.  617,  618. 

Inspection  of  plants  owned  by,  by  agents  of  commission,  to 
determine  as  to  purity  and  illuminating  power,  §  66, 
subd.  3,  pp.  617,  618. 

Facts  learned  by  agents  of  commission  upon  examination  of 
plants  of,  to  determine  as  to  purity  and  illuminating 
power,  not  to  be  divulged  without  authority,  §  66,  subd.  3, 
pp.  617,  618. 

Investigation  to  determine  whether  gas  furnished  by,  con- 
forms to  standard  fixed,  §  66,  subd.  3,  pp.  617,  618. 

Inspection  by  commission  of  buildings,  plants,  etc.,  of,  §  66, 
subd.  8,  p.  619. 

Inspection  of  works,  plants,  books  and  papers  of,  after  com- 
plaint as  to  quality  or  price  of  gas,  §  71,  p.  641. 

Supervision  by  commission  of  operation  of,  §  66,  subd.  5, 
p.  618. 

Legislative  control  over  operation  generally: 
In  general,  n.  [4],  pp.  622,  623. 
Validity    of    commission    plan    of    regulation,    n.    [5], 

p.  623. 
Extent  of  power,  n.  [6],  p.  623-625. 

Eights  and  duties: 

In  general,  n.  [7],  p.  625.  i 

Duty  to  supply  gas,  n.  [8],  pp.  625-627. 
Duty  as  to  quantity  supplied,  n.  [9],  p.  628. 
Eight  to  make  regulations,  n.  [11],  p.  628. 

Validity  of  monopolistic  agreements,  n.  [15],  p.  629. 

Contracts  with  municipalities,  n.  [4],  p.  636. 

Complaints  as  to  quality  or  price  of  gas  furnished  by,  §  71, 
p.  641. 

Commission  shall  investigate  as  to  quality  or  price  of  gas 
furnished  by,  §  71,  p.  641. 

Procedure  upon  investigation  as  to  quality  or  price  of  gas  fur- 
nished by,  §  72,  pp.  642,  643. 

Commission  may  fix  maximum  price  or  order  improvements 
in  manufacture  or  supply  of  gas,  §  72,  pp.  642,  643. 

Bates  within  fixed  maximum  deemed  reasonable,  n.  [7],  p. 
648. 
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GAS  COEPORATIONS  — Continued. 
5.  Operation  —  Continued. 

Legislative  control  over  rates  and  charges: 
In  general,  n.  [1],  pp.  643-64£. 

Regulation  by  commission,  n.  [14],  p.  53;  n.  [2],  p.  645. 
Judicial  supervision,  n.  [3],  pp.  645,  646. 
Power  to  make  and  vend  gas  carries  power  to  fix  price,  [9], 

p.  10. 
Power  to  fix  rates  as  implied  from  charter,  n.  [5],  p.  646. 
Duty  to  make  reasonable  and  uniform  charges,  n.   [6],  pp. 

646,  64Y. 
What  facts  show  unjust  discrimination  in  rates,  n.   [8],  p. 

648. 
Minimum  charges,  n.  [9],  p.  649. 

Effect  of  ordinances  on  right  to  charge,  n.  [11],  pp.  649,  650. 
Eeasonable  return  on  investment: 

Right  to  receive,  n.  [12],  pp.  650,  651. 
What  constitutes  reasonable  return  on,  n.  [13],  p.  651. 
Determination  by  court,  n.  [14],  p.  652. 
Rates  fixed  by  state  or  city  presumed  reasonable,  n.  [15], 
p.  652. 
Failure  of  consumer  to  pay  as  warranting  the  cutting  off  of 

supply,  n.  [18],  p.  658. 
Excessive  charges  by,  as  defense  in  action  to  collect  charges 
for  gas,  §  Y5,  p.  658. 

6.  Actions,  proceedings  and  orders. 

See  also,  "Actions  ;"  "  Orders  ;"  "  Rehearing." 

Powers  of  commission  on  proceedings  affecting,  §  66,  subd.  10, 

p.  620. 
Duty  of  corporation  and  its   officers  and  agents  to  comply 

with  orders,  §  Y3,  pp.  655,  656. 
Summary  proceedings  against  to  prevent  or  stop  violations  of 

law,  or  of  orders  of  commission,  §  Y4,  pp.  656,  657. 
Compelling  performance  of  public  duties  by,  n.,  pp.  657,  658. 
Right  to  rf hearing  as  to  rates,  n.   [4],  p.  114. 
Grounds  for  restraining  enforcement  of  order  as  to  rates  to  be 

charged  by,  n.  [11],  p.  134. 
Courts  will  relieve  where  changed  conditions  make  a  statutory 

rate  unjust,  n.  [19],  p.  141. 
Consumers  may  recover  excess  charges,  n.  [17],  p.  654. 
Action  to  restrain  enforcement  of  regulative  statutes,  n.  [19], 

pp.  654,  655. 
Restraining  collection  of  excessive  rates,  n.,  p.  658. 

GASLIGHT  COMPANIES. 

See,  "  Gas  Corporations." 
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GATES. 

At  highway  crossings,  state  control  over,  n.  [1],  p.  549. 

GENEEAL  MANAGEE. 

Of  gas  or  electrical  corporation  may  verify  annual  report,  §   66, 
subd.  6,  pp.  618,  619. 

GENERATION. 

Of  electricity,  application  of  Article  IV  of  Act  to,  §  65,  p.  616. 
GIFT. 

Public  service  corporations  forbidden  to  give  commissioner  or  sub- 
ordinate, §  15,  p.  87. 

GOOD  FAITH. 

As  affecting  right  to  penalty  for  refusal  of  transfer,  n.  [70],  p.  217. 
Must  be  shown  by  carriers  in  respect  to  breakage  in  bulk  and  stop- 
page or  interruption  of  carriage,  §  39,  pp.  441,  442. 

GOOD  WIIL. 

As  element  of  value  of  corporate  stock,  n.  [16],  p.  587. 

GOVERNMENT. 

Division  of  powers  of,  n.  [16],  p.  56. 

GOVERNMENTAL  AGENCIES. 

Eailroads  are,  n.  [4],  p.  8. 

GOVERNMENTAL  DEPARTMENTS. 

Transportation  for,  at  less  than  published  rates,  n.  [3],  p.  346. 

GOVERNOR. 

Appointment  of  commissioners  by,  §  4,  p.  46. 
Power  to  remove  commissioner,  §  4,  p.  46. 
Nature  of  act  of,  in  removing  officers,  n.  [7],  p.  48. 
Hearing  by  commission  as  to  proposed  change  in  law  relating  to 
carriers,  at  request  of,  §  45,  subd.  4,  p.  451. 

GRADE  CROSSINGS. 

See,  "Ckossings  and  Intersections;"  "Highway  Crossings." 

GRAIN, 

See,  "  Elevation." 

GRANTS. 

By  legislature,  construed  in  favor  of  public  right,  n.  [30],  pp.  23,  24. 

GRATUITY. 

Public   service   corporation  forbidden  to  give,  to   commissioner  or 
subordinate,  §  15,  p.  87. 

GROUP  RATES. 

Whether  unjust  discrimination  results  from  giving  of,  n.  [61],  pp. 
284-286. 
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HANDLING. 

Of  property  or  freight  included  in  term  "  transportation  of  prop- 
erty or  freight,"  §  2,  subd.  e,  p.  33. 

HAUL. 

See  also,  "  Long  and  Short  Haul." 

Carriers  shall  haul  freight  cars  of  connecting  lines,  §  35,  pp.  358, 
359. 

HEARING. 

See  also,  "Investigations." 

Of  charges  against  a  commissioner: 

Right  of  commissioner  to,  before  removal,  §  4,  p.  46. 

Eight  of  commissioner  to  counsel,  §  4,  p.  46. 

Eight  of  commissioner  to  notice  of,  §  4,  p.  46. 

Filing  of  record  of  proceedings,  §  4,  p.  46. 

HEAT. 

Application  of  Article  IV  of  Act  to  manufacture,  etc.,  of  gas  and 
electricity  for,  §  65,  p.  616. 

HEATING. 

Of  cars,  power  of  state  to  regulate,  n.  [19],  p.  492. 

HIGHWAY  CROSSINGS. 

General  power  of  state  to  regulate,  n.  [2],  pp.  6,  7. 

Power  of  commission  to  grant  rehearing  of  determination  as  to,  n. 

[1],  p.  113. 
Duty  of  carriers  as  to,  n.  [1],  pp.  548-550;  n.  [3],  p.  553. 
Power  of  commission  as  to,  n.  [1^,  pp.  549,  550. 

HIGHWAYS. 

Railroads  considered  as,  n.  [3],  p.  8. 

Use  of,  as  requisite  to  existence  of  street  railroad,  §  2,  subd.  e, 
p.  32. 

HOLDING  COMPANIES. 

Legality  of,  n.  [4],  pp.  579,  580. 

HOMELESS  PERSONS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 

HOME  RULE  DOCTRINE. 

Power  of  state  to  resume  or  transfer  local  functions,  n.  [5],  pp. 

69-71. 
Attitude  of  courts  toward,  n.  [6],  pp.  71,  72. 
Constitutionality  of  appointment  of  local  by  state  officers,  n.  [7], 

pp.  72-74. 
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HOSPITALS. 

Carriers  may  give  free  transportation  to  inmates  of,  or  indigent 

persons  transported  by,  §  33,  pp.  343,  344. 
When  free  transportation  may  be  given  to  agents  of,  §  33,  pp.  343, 

344. 

ICING. 

See  also,  "  Refrigeration." 

Of  property  or  freight  included  in  term  "  transportation  of  prop- 
erty or  freight,"  §  2,  subd.  1,  p.  34. 
ICING  CHARGES. 
See,  "  Chaeges." 

ILLUMINATING  POWER. 

Of  gas: 

Commission  has  power  to  fix  standard  of,  §  66,  snbd.  3,  pp.  61Y, 

618. 
Investigation  as  to,  §  66,  subd.  3,  pp.  617,  618. 
Complaints  as  to,  §  71,  p.  641. 
IMMIGRATION  INSPECTORS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
IMMUNITY. 

See  also,  "  Exemptions  ;"  "  Witnesses." 

Of  witness  in  proceeding  before  commission  or  commissioner,  §  20, 

pp.  100,  101. 
Of  witnesses   in   proceedings   before   commission   or   commissioner 

not  extended  to  corporation,  §  20,  pp.  100,  101. 
Of  witnesses,  in  general,  n.  [2],  pp.  103,  104. 
Whether  statutory  provisions  are  sufficiently  broad,  n.  [3],  pp.  104- 

106. 
Of  witnesses  a  personal  privilege,  n.  [4],  p.  106. 
When  witness  may  assert  his  privilege,  n.  [5],  pp.  106,  107. 
Waiver  or  destruction  of  privilege,  n.  [6],  p.  107. 
To  what  proceedings  privilege  extends,  n.  [7] ,  p.  107. 
As  applicable  to  production  of  books  and  papers,  n.  [8],  pp.  108, 

109. 
When  witnesses  will  be  compelled  to  answer,  n.  [9],  pp.  109,  110. 

IMPLICATION. 

Repeal  by,  see,  "Repeal." 

IMPROVEMENTS. 

Expenditures  for,  not  part  of  year's  operating  expenses,  n.  [52], 
pp.  521,  522. 

By  carriers,  power  of  commission  to  order,  §  50,  p.  547. 

By  railroads  to  be  encouraged,  n.  [6],  p.  553. 

Issue  of  stocks,  bonds,  notes,  etc.,  by  carriers  for,  §  55,  pp.  587-589. 

As  to  manufacture  and  supply  of  gas  and  electricity,  power  of  com- 
mission to  order,  §  66,  subd.  2,  p.  617. 
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IMPROVEMENTS—  Continued. 

Issue  of  stocks,  bonds,  etc.,  by  gas  or  electrical  corporations  for, 

§  69,  pp.  636,  637. 
In  manufacture  and  supply  of  gas  or  electricity,  commission  may 

order,  §  72,  pp.  642,  643. 

INCANDESCENT  LIGHTING. 

Commission  may  prescribe  methods  of  regulation  of  electric  supply 

system  as  to  use  for,  §  66,  subd.  3,  pp.  617,  618. 
Power  of  commission  to  fix  initial  efficiency  of  incandescent  lamps, 

§  66,  subd.  3,  pp.  617,  618. 
Complaint  as  to  initial  efficiency  or  regulation  of  voltage  of  electric 

supply  for,  §  71,  p.  641. 

INCAPACITY. 

Justifying  removal  from  office,  n.  [10],  p.  49. 

INCRIMINATING  TESTIMONY. 

See,  "  Witnesses." 

INDICTMENT. 

See  also,  "Information." 

For  giving  or  receiving  unlawful  preferences  in  rates,  n.  [94],  pp. 

308-310. 
Tor  discriminations  in  rates,  n.  [35],  p.  342. 
For  failure  to  exact  published  rate,  n.  [10],  pp.  348,  349. 
Under  statute  forbidding  false  billing,  false  classification,  etc.,  n. 

[10],  p.  358. 
For  violation  of  long  and  short  haul  rule,  n.  [44],  p.  397. 
For  discrimination  in  furnishing  cars,  n.  [24],  p.  410. 

INDIGENT  PERSONS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
INEFFICIENCY. 

Eemoval  of  commissioner  for,  §  4,  p.  46. 

INFANT. 

Suit  by,  to  recover  penalty  under  transfer  statute,  n.  [72],  p.  220. 

INFORMATION. 

In  prosecution  for  giving  of  rebates,  n.  [93],  p.  308. 

To  be  contained  in  report  of  commission,  §  16,  p.  89. 

To  be  contained  in  reports  of  carriers,  §  46,  pp.  454,  455. 

Acquired  by  employees  of  commission  from  inspection  of  accounts 
of  carriers  not  to  be  divulged  without  authority,  §  52,  p.  556. 

Gained  by  employees  of  commission  upon  examination  of  gas  plant 
not  to  be  divulged  without  authority,  §  66,  subd.  3,  pp.  617,  618. 

Which  must  be  contained  in  annual  report  of  gas  and  electrical  cor- 
porations, §  66,  subd.  6,  pp.  618,  619. 

To  be  contained  in  annual  report  of  municipalities  operating  gas  or 
electrical  plants,  §  66,  subd.  7,  p.  619. 


Index.  1039' 

INITIAI  CAHRIERS. 

See  also,  "  Connecting  Oarhiers  ;"  "  Through  Eates  ;"  "  Through 

,     EOUTES." 

Eeservation  in  schedule  of  right  to  route  shipments,  n.  [28],  p.  238. 
Eights  and  duties  as  to  routing  of  shipments,  n.  [25],  p.  373. 
Whether  bound  by  statement  of  agents  as  to  rates  over  connecting- 
lines,  n.   [8],  p.  257. 
Duty  to  charge  published  rate  over  through  route,  n.  [1],  p.  345. 
Liability  for  loss  of,  or  injury  to,  goods  on  through  shipments,  n. 

[14],  pp.  422,  423. 
Limitation  of  liability  on  through  shipments,  n.  [15],  pp.  423,  424. 
Division  of  through  rates,  n.  [29],  pp.  500,  501. 
INITIAL  EFFICIENCY. 

Of  incandescent  lamps,  commission  may  fix,  §  66,  subd.  3,  pp.  617, 

C18. 
Of  electric  supply,  complaints  as  to,  §  71,  p.  641. 
INJUNCTION. 

See  also,  "  Temporary  Eestraining  Order." 
To  restrain  enforcement  of  orders  of  a  commission: 
Premature  application  for,  n.  [14],  pp.  137,  138. 
Where  petitioner  is  unlawful  monopoly,  n.  [15],  p.  138. 
Parties  and  procedure   in   suit,  n.    [16],   pp.   138,  139. 
Eule  V7here  reasonable  doubt  exists,  n.  [17],  pp.  139,  140. 
Form  and  scope  of  order  restraining  order  of  commission,  n. 
[18],  pp.  140,  141. 
In  an  action  to  enforce  an  order  of  a  commission,  n.  [5],  pp.  601, 

602. 
Will  not  lie  in  federal  courts  to  restrain  proceedings  in  state  courts, 

n.  [23],  p.  145. 
Compelling  carriers  to  transport,  by  mandatory,  n.  [3] ,  p.  176. 
To  restrain  charging  of  unlawful  rates,  n.  [48],  pp.  204,  205. 
To  restrain  discriminations  against  shippers,  localities,  etc.,  n.  [82], 

p.  303;  n.  [31],  p.  341. 
Against  discrimination  between  connecting  carriers,  n.  [30],  p.  374. 
Summary  proceedings  in  supreme  court  against  carrier  in  name  of 

commission  to  obtain,  §  57,  p.  598. 
To  prevent  cutting  off  of  gas  supply,  n.  [17],  p.  630. 
Summary  proceedings  in  name  of  commission  to  procure,  against 
gas  or  electric  corporations  or  municipalities  furnishing  gas  or 
electricity,  §  74,  pp.  656,  657. 
Eestraining  enforcement  of  act  relative  to  charges  for  gas,  n.  [19], 
p.  654. 
INJTJRIES. 

Liability  of  carriers  for,  see,  "  Liability.'' 

To  persons  or  property,  investigation  by  commission  of  accidents  on 
railroads  and  street  railroads  resulting  in,  §  47,  p.  457. 
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INMATES. 

See,  "Charitablk  Institutions;"  "Eleemosynary  Institutions;" 
"  Hospitals." 

INftTJIRIES. 

See,  "  Investigations." 

INSPECTION. 

Of  public  records,  right  of,  n.,  pp.  90,  91. 

Schedules  of  rates  to  be  open  to,  §  28,  pp.  22Y,  228;  §  29,  p.  244. 

By  commission  of  accounts  of  carriers,  §  52,  p.  556. 

Of  accounts,  etc.,  of  carriers,  employee  of  commission  shall  not, 
without  authority,  divulge  information  gained  on,  §  52,  p.  556. 

May  be  made  by  agents  of  commission  to  determine  as  to  quality 
and  illuminating  power  of  gas,  but  information  obtained  shall 
not  be  divulged  by  agents  without  authority,  §  66,  subd.  3,  pp.  617, 
618. 

Of  property,  buildings,  plants,  etc.,  used  in  manufacture  and  distri- 
bution of  gas  and  electricity,  §  66,  subd.  8,  p.  619. 

Of  gas  and  electric  meters,  §  67,  p.  632 ;  n.,  p.  633. 

Of  plants,  works,  books  and  papers  after  complaint  as  to  quality  or 
price  of  gas  or  electricity,  §  71,  p.  641. 
INSPECTOR  OF  GAS  METERS. 

Office  of,  abolished  by  Act,  §  82,  pp.  661,  662. 

Powers  and  duties  of,  to  be  exercised  by  commissions,  §  82,  pp.  661, 
662. 

Shall  transfer  all  books,  records,  etc.,  to  public  service  commis- 
sion, §  84,  subd.  1,  p.  665. 

Term  when  used  in  laws,  contract::  or  documents,  deemed  to  refer 
to  Public  Service  Commissions,  §  86,  p.  667. 

INSPECTORS. 

Power  of  commission  to  employ,  §  8,  p.  76. 

Eligibilty,  §  9,  p.  77. 

Amount  of  compensation,  §  13,  p.  81. 

Reimbursement  of  expenses,  §  13,  p.  81. 

Audit  and  payment  of  salaries  and  expenses,  §  14,  pp.  82,  83. 

Employed  by  commission  deemed  to  be  public  officers,  §  15,  p.  87. 

Acts  justifying  removal,  §  15,  p.  87. 

Examination  of  records  and  accounts  of  carriers  by,  §  52,  p.  556. 

Shall  not,  without  authority,  disclose  information  obtained  on  in- 
spection of  carriers'  records  and  accounts,  §  52,  p.  556. 

Power  to  inspect  buildings,  plants,  etc.,  used  in  manufacture  and 
distribution  of  gas  or  electricity,  §  66,  subd.  8,  p.  619. 

Of  gas  and  electric  meters,  §  67,  p.  632. 

Inspection  by,  after  complaint  as  to  quality  or  price  of  gas  or  elec- 
tricity, §  71,  p.  641. 
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INSPECTORS  OF  CUSTOMS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
INSPECTORS   OF  IMMIGRATION. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
INSPECTORS,  POST-OFFICE. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 

INSTALLING. 

Of  switches  or  sidetracks,  see,  "  SvsfiTCHES  and  Sidetracks." 

INTENT. 

Of  legislature  controlling  in  construing  statutes,  n.  [28],  pp.  22,  23. 
As  element  of  offense  of  giving  willful  discriminations,  n.   [8],  p. 
307.. 

INTERCHANGE. 

By  carriers,  of  free  transportation  permissible,  §  33,  pp.  343,  344. 

Of  traffic  with  connecting  carrier,  §  35,  pp.  358,  359. 

Of  traffic,  justification  for  refusal  of  connecting  carriers  to  permit, 

n.  [18],  p.  371. 
Of  cars  between  railroads  and  street  railroads,  §  35,  pp.  358,  359; 

n.  [38],  p.  377. 

INTEREST. 

On  bonded  indebtedness  a  fixed  charge  which  railroad  is  entitled  to 

earn,  n.  [51],  p.  521. 
Paid  on  bonds  of  gas  or  electrical  corporation  to  be  stated  in  annual 

report,  §  66,  subd.  6,  pp.  618,  619. 
Paid  on  bonds  issued  for  municipal  gas  or  electrical  plant,  to  be 

stated  in  annual  report,  §  66,  subd.  7,  p.  619. 

INTERPRETATION. 

Of  statutes,  see,  "  Statutes." 

INTERRUPTION  OF  CARRIAGE. 

Shall  not  prevent  carriage  of  property  from  being  treated  as  con- 
tinuous, §  39,  pp.  441,  442. 

INTERSTATE  COMMERCE. 

What  constitutes: 

In  general,  n.  [2],  pp.  149-151. 

Status  of  shipments  between  points  within   a   state,  passing 

through  another  state  in  transit,  n.  [3],  pp.  151,  152. 
Switching  of  cars  is  not,  n.  [4],  p.  152;  n.  [14],  p.  227. 
Elevating,  weighing  and  discharging  of  grain,  n.  [5],  pp.  152, 

153. 
Cab  service  not,  n.   [6],  p.  153. 
Wharfage  not,  n.  [6],  p.  153. 
Icing  and  refrigeration  may  be,  n.   [6],  p.  153. 
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INTEESTATE  COMMERCE  —  Continued. 

What  railroads  are  engaged  in,  n.  [7],  pp.  153-155. 
When  interstate  transportation  begins,  n.  [8],  p.  155. 
When  interstate  transportation  ends,  n.  [9],  pp.  155-157. 
A  state  may  not  regulate,  n.  [10],  pp.  157-162. 
Police  regulations  of  state  not  invalid  although  incidentally  effect- 
ing, n.  [12],  p.  163. 
Whether  interstate  commerce  is  regulated  by  state  orders  or  statutes 
relating  to : 

Transportation,  in  general,  n.  [13],  pp.  163,  164. 

Relating  to  rates  and  charges,  n.  [14],  pp.  164,  165. 

Relating  to  tickets,  n.  [18],  p.  163;  n.  [14],  p.  164. 

Delivery  of  cars  on  sidings,  n.  [15],  p.  165. 

Discrimination  in  service,  n.  [15],  pp.  165-167. 

Requiring  stopping  of  trains,  n.  [15],  pp.  165,  166;  n.  [17],  p. 
491. 

Furnishing  of  cars,  n.  [15],  pp.  166,  167;  n.  [14],  p.  407. 

Accommodations  for  negroes,  n.  [15],  pp.  166,  167. 

Furnishing  of  sidetracks,  n.  [15],  p.  167. 

Terminal  facilities  and  switching  of  cars,  n.  [15],  p.  167. 

Employees  of  carriers,  n.  [16],  pp.  167,  168. 

Running  of  trains  in  night  time  or  on  Sunday,  n.  [16],  p.  168. 

Heating  of  cars,  n.  [16],  p.  169. 

Filing  of  reports,  n.  [16],  p.  169;  n.,  p.  456. 

Connecting  carriers,  n.  [16],  pp.  169,  170;  n.  [10],  pp.  367,  368. 

Delivery  of  shipments,  n.  [16],  p.  170. 

Time  for  shipment,  n.  [16],  p.  170. 

Street  crossings,  n.  [16],  p.  170. 

Liability  for  injury  to,  or  loss  of,  freight,  n.  [16],  p.  170;  n. 
[13],  pp.  420-422. 

Statutes  imposing  a  tax,  n.  [17],  pp.  170-171. 

Speed  of  trains,  n.  [18],  p.  491. 
General  state  statutes  not  to  be  construed  as  intended  to  apply  to> 

n.  [18],  pp.  171,  172. 
Consideration  of,  in  determining  as  reasonableness  of  to  intra-state- 

rates,  n.  [41],  pp.  514,  515. 
Power  of  commission  as  to  rates  for  interstate  transportation,  §  60, 

p.  615. 
State  commission  may  complain  as  to  rates  for,  n.,  pp.  615,  616. 
This  Act  does  not  apply  to,  §  86,  p.  667. 

IHTERSTATE  COMMERCE  ACT. 

Schedules    prescribed   by    commission    shall    conform,    so    far    as- 
possible,  to  form  of  schedule  required  by,  §  28,  pp.  227,  228. 
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INTERSTATE  COMMERCE  ACT—  Continued. 

Annual  reports  of  carriers,  so  far  as  possible,  to  conform,  in  re- 
spect to  form  and  contents,  to  those  required  by,  §  46,  pp.  454> 
455. 

System  and  form  of  accounts,  records  and  memoranda  of  carriers, 
to  conform  so  far  as  possible  to  system  and  form  of  tbose  pre- 
scribed under,  §  52,  p.  556. 

Power  of  public  service  commission  as  to  freight  rates  on  inter- 
state traffic  in  conilict  with,  §  60,  p.  615. 

INTERSTATE  COMMERCE  COMMISSION. 

Possesses  no  common  law  powers,  n.  [1],  p.  149. 

Matters  left  by,  to  state  regulation,  n.  [20],  p.  172. 

Eeparation  through,  n.  [53],  pp.  207,  208. 

Form  of  schedule  of  rates  prescribed  by  commission  to  conform, 
so  far  as  possible,  to  that  prescribed  by,  §  28,  pp.  227,  228. 

System  and  form  of  accounts  of  carriers  prescribed  by  commission 
to  conform,  so  far  as  possible,  to  those  established  by,  §  52,  p. 
556. 

Application  to,  by  commission  in  regard  to  freight  rates  on  inter- 
state traffic,  §  60,  p.  615 ;  n.,  pp.  615,  616. 

Power  of  commission  in  reference  to  freight  rates  on  interstate 
traffic  in  conflict  with  orders  or  rulings  of,  §  60,  p.  615. 

INTRASTATE  COMMERCE. 

What  constitutes,  in  general,  n.  [3],  pp.  149-151. 

Status  of  shipments  between  points  within  a  state,  passing  through 

another  state  in  transit,  n.  [3],  pp.  151,  152. 
Switching  of  cars  is,  n.  [4],  p.  152. 
Elevating,  weighing  and  discharging  of  grain,  whether  intrastate 

commerce,  n.  [5],  pp.  152,  153. 
Cab  service  is,  n.  [6],  p.  153. 
Wharfage  is,  n.  [6],  p.  153. 
Icing  and  refrigeration  of  cars  for  interstate  transportation  is  not, 

n.  [6],  p.  153. 
Whether  railroads  are  engaging  in,  n.  [7],  pp.  153-155. 

INVALIDS. 

See,  "Hospitals." 

INVESTIGATIONS  AND  HEARINGS. 

Hearing  of  charges  against  commissioner,  see,  "  Hearing." 
Orders  upon,  see  "  Orders.'' 

1.  Any  Tinder  this  Act. 

2.  As  to  carriers. 

3.  As  to  gas  and  electricity. 
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INVESTIGATIONS  AND  HEARINGS  —  Continued. 
1.  Any  under  this  Act. 

Not  judicial  proceedings,  n.  [12],.  p.  100. 

Power  and  duty  of  commission  as  to,  generally,  n.    [1],  pp. 

460,  461. 
Power  of  commission  to  investigate  for  its  own  information, 

n.,  pp.  452,  453. 
Commission  may  conduct,  without  complaint  or  petition,  n. 

[1],  p.  460. 
By  commission  on  its  own  initiative,  n.  [10],  p.  466. 
Causes  voluntarily  submitted,  n.  [7],  p.  464. 
Of  matters  beyond  the  power  of  commission  to  regulate,  n., 

p.  452. 
Power  to  conduct,  implied  from  regulative  power,  n.   [6],  p. 

625. 
Power  to  employ  subordinates  as  incident  to  power  to  investi- 
gate, n.,  p.  77. 
Power  of  commissioner  to  undertake,  §  11,  pp.  79,  80. 
By  commissioners  deemed  to  be  those  of  commission,  §  11, 

pp.  79,  80. 
Hearings  in  proceedings  to  commit  witnesses  for  contempt, 

§  19,  subd.  2,  p.  93. 
Place  of  holding,  n.   [1],  p.   94. 
Extent  of  visitorial  powers  of  state,  n.  [2],  p.  94. 
Porm    of    application    to    compel    production    of   books    and 

papers,  n.  [3],  pp.  94,  95. 
When  subpoena  duces  tecum  will  be  refused,  n.  [4],  p.  95. 
Relevancy  as  affecting  compelling  of  testimony  or  production 

of  documents,  n.  [5],  pp.  95,  96. 
Production  of  books  and  papers  by  corporations,  n.   [6],  pp. 

96,  97. 
Bemedy  for  refusal  of  witnesses  to  give  testimony,  n.   [7], 

p.  97. 
Immunity  of  witnesses,  n.  [2]-[9],  pp.  103-110. 
Eight  of  witness  to  be  attended  by  counsel,  n.,  p.  453. 
Writ  of  prohibition  will  not  lie  to  restrain,  n.,  p.  463. 
Who  may  be  complainants  before  commission,  n.  [2],  pp.  461, 

462. 
Necessary  or  proper  defendants,  n.  [3],  pp.  462,  463. 
Who  should  be  permitted  to  intervene,  n.  [4],  p.  463. 
Effect  of  receivership  on,  n.  [6],  pp.  463,  464. 
Practice  and  procedure  on  hearings,  §  20,  pp.  100,  101;  n. 

[16],  pp.  470-472. 
Begularity  required  in  proceedings,  n.  [12],  p.  100. 
Commission  should  not  be  bound  by  technical  rules  of  pro- 
cedure, §  20,  pp.  100,  101;  n.  [1],  pp.  101-103. 
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INVESTIGATIONS  AND  HEARINGS  —  Continued. 

1.  Any  under  this  Act  —  Continued. 

Necessity  for  notice  of,  n.  [8],  pp.  464,  465. 

Pleadings,  n.  [9],  p.  465. 

Effect  of  pendency  of  question  before  court,  n.  [11],  pp.  466, 
467. 

Effect  of  granting  of  relief  sought,  before  bearing,  n.  [12]» 
p.  467. 

Complainant  may  be  required  to  give  bond,  n.   [13],  p.  468i. 

Grounds  for  declining  to  consider  a  complaint,  n.  [14],  pp». 
468,  469. 

Form  of  commission's  findings  and  report,  n.  [15],  p.  46?.- 

Presumption  of  validity  of  orders,  n.  [1],  pp.  116-120. 

Prima  facie  weight  of  findings  of  fact,  n.  [2],  pp.  120-122. 

Upon  whom  orders  of  commission  are  binding,  n.  [3],  p.  122„ 

Suspension  of  orders  by  commission,  n.  [4],  p.  122. 

Begun  by  boards  abolished  by  Act,  may  be  continued  by  com- 
mission, §  85,  p.  666. 

2.  As  to  carriers. 

General  rules  and  principles  governing  commission,  n.  [26J, 
pp.  495H198. 

Power  of  commission  or  commissioner  to  administer  oaths  t» 
witness  upon  in.vestigations,  §  45,  subd.  1,  p.  450. 

By  commission  as  to  proposed  change  in  law  relating  to  car- 
riers, §  45,  subd.  4,  p.  451. 

Power  of  commission  to  conduct,  for  its  own  information,  n.,, 
pp.  452,  453. 

As  to  accidents,  §  47,  p.  457. 

Investigation  of  violation  of  Act  or  order  of  commission, 
§  48,  pp.  458,  459. 

Power  and  duty  of  commission  to  make  investigation  of  actss 
of  carriers,  §  48,  subds.  1,  2,  pp.  458,  459. 

Of  acts  complained  of,  duty  of  commission  to  make  and  filej 
order  in,  §  48,  subd.  3,  p.  459. 

Who  may  be  complainants,  n.  [2],  pp.  461,  462. 

Necessary  or  proper  defendants  upon,  n.  [3],  pp.  462,  463. 

Effect  of  granting  of  relief  sought,  before  hearing,  n.  [122,, 
p.  467. 

Grounds  for  declining  to  consider  a  complaint,  n.  [14],  ppu 
468,  469. 

Decisions  and  orders  by  commission,  n.  [17],  pp.  472-474. 

Determination  as  to  fulfillment  by  carriers  of  duty  as  to  fur- 
nishing of  facilities,  n.  [19],  pp.  188,  189. 

Upon  failure  of  railroad  corporation  to  install  or  operate 
switch  or  sidetrack  after  application  therefor,  §  27,  subd- 
2,  pp.  221,  222. 
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INVESTIGATIONS  AND  HEARINGS  —  Continued. 
2.  As  to  carriers  —  Continued. 

Matters  to  be  considered  in  determining  whether  switch  con- 
nections will  be  ordered,  n.  [5],  pp.  224,  225. 
Presumption  of  legality  of  rates  filed  and  posted,  n.  [14],  p. 

233. 
Determination  as  to  proper  classification : 
Objects,  n.  [32],  p.  238. 
Method  in  general,  n.  [33],  pp.  239,  240. 
Matters  which  may  be  considered,  n.  [34],  pp.  240.  241. 
Classification  of  specific  articles,  n.  [35],  pp.  241-243. 
Determination  as  to  comparative  reasonableness  of  rates : 
In  general,  n.  [25],  pp.  263,  264. 
Circumstances  of  each  case  must  determine,  n.  [26],  p. 

264, 
Reasonableness  of  rates  in  themselves  material,  n.  [27], 

p.  264. 
Comparisons  with  other  rates,  n.  [28],  pp.  264,  265. 
Distance  or  mileage  as  factor,  n.  [29],  pp.  265,  266. 
Eelations  between  carrier  and  shipper  relevant,  n.  [30], 

p.  266. 
Consideration  of  contracts,  n.  [31],  p.  266. 
Determination  of  question  whether  conditions  of  carriage 
are  like  and  contemporaneous,  n.  [35],  p.  269. 
Commission  may  investigate  as  to  rates  on  interstate  traffic 
and  petition  or  lay  facts  before  Interstate  Commerce  Com- 
mission, §  60,  p.  615. 
Method  of  determining  as  to  discrimination  through  classi- 
fication, n.  [79],  p.  301. 
Action  by  commission  not  necessary  before  beginning  crimi- 
nal prosecution  for  unjust  discriminations,  n.  [92],  p.  308. 
Will  not  decide  ex  parte  as  to  passes,  n.  [16] ,  p.  351. 
Determination  of  correctness  of  weights,  n.  [6],  p.  356. 
Eelief  of  carriers  from  long  and  short  haul  provisions : 

Constitutionality  of  provision  allowing,  n.  [10],  p.  381. 
Extent  of  power  of  commission,  n.  [11],  p.  381. 
When  relief  will  be  granted,  n.  [12],  p.  382. 
Matters  which  may  be  considered,  n.  [13],  p.  382. 
Whether  application  for  relief  must  be  made  in  advance 

of  charging  of  rates,  n.  [14],  pp.  382,  383. 
Facts  of  each  case  control,  n.  [15],  p.  383. 
Facts  justifying  relief,  n.  [16],  p.  383. 
Effect  of  exoneration,  n.  [17],  p.  383. 
Review  of  action  of  commission,  n.  [18],  p.  383. 
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INVESTIGATIONS  AND  HEARINGS  —  Continued. 
2.  As  to  carriers  —  Continued. 

Violations  of  long  and  short  haul  rule : 

Proceedings  before  commission  where  violation  is  alleged, 

n.  [19],  pp.  383,  384. 
Interests  to  be  considered  in  determining  reasonableness 

of  greater  charge,  n.  [21],  p.  384. 
Standards  of  comparison  in  determining  as  to  rates  for 

long  and  short  hauls,  n.  [22],  pp.  384,  385. 
Burden  of  justifying  greater  charge  for  short  than  for 
long  haul,  n.  [23],  p.  385. 
Upon  complaint,  as  to  rates  and  charges,  §  49,  pp.  474,  475. 
Division  of  through  rates,  n.  [29],  pp.  500,  501. 
How  question  of  reasonableness  of  rates,  is  determined,  n. 

[33],  pp.  195,  196. 
Burden  of  showing  unreasonableness  of  rates,  n.  [34],  p.  196. 
Reasonableness  of  rates  a  question  of  fact,  n.  [34],  pp.  507, 

508. 
Test  of  reasonableness  of  rates,  n.  [35],  p.  508. 
Eeasonableness  of  advances  in  rates,  n.  [39],  pp.  200-202. 
Matters  considered  in  determining  as  to  reasonableness  of 
rates  in  themselves: 
In  general,  n.  [38],  pp.  509-514. 
Interests  of  carrier  and  shipper  to  be  considered,  i*.  [39], 

p.  514. 
Demurrage  charges,  n.  [40],  p.  514. 

Consideration   of   interstate   or  foreign  business   in  de- 
termining as  to  intrastate  rates,  n.  [41],  pp.  514,  515. 
Consideration    of    joint   rates   and   division   thereof,   n. 

[42],  pp.  515,  516. 
Consideration  of  entire  system,  n.   [43],  pp.  516,  517. 
Money  invested  in  enterprise,  n.  [44],  p.  51Y. 
Capitalization  improper  basis,  n.   [45],  p.  517. 
Present  value  as  proper  basis,  n.  [46],  pp.  517-519. 
Cost  of  construction  or  reproduction,  n.   [47],  pp.  519, 

520. 
Depreciation,  n.  [48],  p.  520. 
Losses  of  traffic  from  new  routes,  n.  [49],  p.  520. 
Leases,  n.  [50],  p.  520. 
Stocks,  bonds,  etc.,  n.  [51],  pp.  520,  521. 
Operating  expenses,  n.  [52] ,  pp.  521,  522. 
Earnings    and   general   financial   condition   of   road,    n. 

[53],  pp.  522-524. 
Value  and  cost  of  service  rendered,  n.  [54],  pp.  524,  525. 
Risks  of  enterprise,  n.  [55],  pp.  525,  526. 
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INVESTIGATIONS  AND  HEARINGS  —  Continued. 
2.  As  to  carriers  —  Continued. 

Cost  and  value  of  article  transported,  n.  [56],  pp.  526, 

527. 
Eemunerativeness  of  business  of  shipper,  n.  [57],  p.  527. 
Interest  of  complainant,  n.   [58],  p.  527. 
Tonnage  and  volume  of  traffic,  n.  [59],  pp.  527,  528. 
Bulk  of  commodity  carried,  n.  [60],  p.  528. 
Distance,  n.  [61],  pp.  528,  529. 
Rate  per  ton  per  mile,  n.  [62],  pp.  530,  531. 
Manner  in  which  rates  vpere  brought  about,  n.   [63],  T). 

531. 
Past  conditions  not  controlling,  n.  [64],  p.  531. 
Comparison  with  other  rates,  n.  [65],  pp.  532-534. 
Prior  maintenance  of  rates,  n.  [66],  pp.  534,  535. 
Competition,  n.  [67],  p.  536. 

Reduction  of  rate  by  carrier,  n.  [68] ,  pp.  536,  537. 
Statiscal  tables,  n.  [69],  p.  537. 
Reports  and  statments,  n.  [70],  pp.  537,  538. 
Opinion  evidence,  n.  [71],  p.  538. 
How  great   a   return   on  investment  should  be  allowed,  n. 

[37],  p.  509. 
Whether  particular  rates  are  reasonable,  n.  [72],  pp.  538-544. 
By  commission  as  to  need  of  repairs  or  changes  in  tracks,. 

motive  power,  facilities,  etc.,  of  carriers,  §  50,'  p.  547. 
By  commission  as  to  increase  in  power  or  number  of  cars  and 

trains,  and  changes  in  time  schedules,  §  51,  p.  554. 
To  determine  whether  exercise  of  franchise  by  carrier  is  pub- 
lic necessity  and  convenience,  §  53,  pp.  557,  558. 
Certificate  of  public  convenience  and  necessity: 

Approval  of  commission  where  certificate  had  not  been 
granted   by   board   of   railroad   commissioners,    §    53, 
pp.  557,  568. 
As  prerequisite,  n.  [2],  p.  559. 

Extensions  of  existing  lines,  n.   [3],  pp.  559,  560. 
Matters  to  be  considered,  n.  [4],  pp.  560,  561. 
Grounds  for  granting  or  refusing,  n.  [5],  pp.  5S1-563. 
Review  of  determination,  n.   [6],  pp.  563,  564. 
To  determine  whether  carrier  shall  issue  stocks,  bonds,  notes, 

etc.,  §  55,  pp.  587-589;  n.  [7],  pp.  593,  594. 
Determination  as  to  allowing  issue  of  stock  and  bonds,  n. 

[7],  pp.  593,  594. 
In  summary  proceedings  in  supreme  court,  §  57,  p.  598. 

3.  As  to  gas  and  electricity. 

Power  to  investigate  quality  of  gas  supplied  by  gas  corpora- 
tions and  municipalities,  §  66,  subd.  2,  p.  617. 
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INVESTIGATIONS  AND  HEARINGS  —  Continued. 
3.  As  to  gas  and  electricity  —  Continued. 

To  determine  whether  gas  furnished  conforms  to  standard  of 
illuminating  power  and  purity,  §  66,  subd.  3,  pp.  617,  618. 

Of  gas  plants  by  agents  of  commission  to  determine  as  to 
illuminating  power  and  purity,  facts  learned  not  to  be 
divulged  by  agents,  without  authorization,  §  66,  subd.  3, 
pp.  617,  618. 

As  to  allowing  issue  of  stocks,  bonds,  etc.,  by  gas  or  electrical 
corporations,  §  69,  pp.  636,  637. 

Commission  sha;ll  make,  as  to  quality  or  price,  §  71,  p.  641. 

Power  to  regulate  gas  corporation  implies  power  to  investi- 
gate, n.  [6],  p.  625. 

Procedure  upon  investigations  as  to  price  and  quality  of 
gas  or  electricity,  §  72,  pp.  642,  643. 

What  facts  may  be  considered  on  investigation  as  to  price  of 
gas  or  electricity,  §  72,  pp.  642,  643;  n.   [16],  pp.  652-654. 

INVESTMENT. 

See  also,  "  Eates." 
Eight  of  carrier  to  earn  return  on: 
In  general,  n.  [32],  pp.  503-506. 

Eight  to  earn  profit  on  every  part  of  road  and  every  service  ren- 
dered, n.  [33],  p.  507. 
How  great  a  return  on,  should  be  allowed,  n.  [37],  p.  509. 
As  basis  for  computing  proper  return  to  carriers,  n.   [44],  p.  517. 
Eight  of  gas  and  electrical  corporations  to  reasonable  return  on,  n. 
[12]-[15],  pp.  650-652. 

ISSUE. 

See,  "  Bonds  ;"  "  Notes  ;"  "  Passes  ;"  "  Stock  ;"  "  Subpoenas." 

ITEMS. 

Commission  may  prescribe  accounts  in  which  particular  items  may 
be  entered,  §  52,  p.  556. 

JOINDER  OF  PARTIES. 

In  summary  proceedings  in  supreme  court  against  carriers,  §  57, 

p.  598. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 

municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

JOINT  INTERCHANGEABLE  MILEAGE. 

Issuance  of,  §  33,  pp.  343,  344. 

JOINT  RATES. 

See  also,  "  Through  Eates." 

Term  defined,  n.   [2],  pp.  247,  248;  n.  [24],  p.  494. 
Publication  in  tarifE  schedule,  §  28,  pp.  227,  228;  n.  [27],  p.  237. 
Changes  in,  §  29,  p.  244. 
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JOINT  RATES.  — Continued. 

Names  of  parties  to  joint  tariffs  to  be  specified  therein,  §  30,  subd. 
1,  pp.  245,  246. 

Traffic  agreements  and  evidence  of  concurrence  in  joint  tariffs  to 
be  filed,  §  30,  pp.  245,  246. 

Power  of  carriers  to  establish,  n.   [1],  p.  247. 

What  is  proper  through  rate  in  absence  of  agreement  for,  n.  [8],  p. 
250. 

Eesponsibility  of  carriers  participating  in,  when  illegal,  n.  [10],  p. 
257. 

Whether  division  of,  constitutes  giving  of  a  rebate,  n.  [66],  p.  290. 

What  adjustment  may  be  made  by  carriers,  n.  [67],  pp.  296-298. 

Effect  of  non-consent  of  connecting  carrier  to,  n.  [73],  p.  300. 

Division  of,  n.   [74],  p.  300. 

Control  of  commission  over  division  of,  §  49,  pp.  474,  475;  n.  [29], 
pp.  500,  501. 

Withholding  of,  as  form  of  discrimination,  n.  [23],  pp.  329,  330. 

Duty  to  charge  published  rates,  n.   [1],  pp.  345,  346. 

Duty  of  carriers  to  establish,  not  modified  by  provisions  as  to  con- 
necting lines,  §  35,  pp.  358,  359. 

Carriers  may  contract  for,  with  one  connecting  line  without  enter- 
ing into  similar  contract  with  another,  n.  [3],  pp.  361,  362. 

Power  of  legislature  to  compel,  n.  [9],  pp.  365-367. 

Duty  of  carriers  as  to  establishing,  n.  [12],  p.  368. 

Consent  of  connecting  carriers  necessary  to  making  of,  n.  [14],  p. 
369. 

Power  of  commission  to  compel  establishment  of,  §  49,  pp.  474,  475 ; 
n.   [24],  pp.  494,  495. 

Establishment  of,  a  matter  of  contract,  n.  [13],  pp.  368,  369. 

Justification  for  refusal  to  establish,  n.  [17],  p.  371. 

Apportionment  of,  between  carriers,  §  49,  pp.  474,  475;  n.  [27],  p. 
374. 

Division  of,  whether  relevant  in  determining  as  to  reasonableness 
of  local  rates,  n.  [42],  p.  516. 

Not  standard  of  comparison  in  determining  as  to  violation  of  long 
and  short  haul  rule,  n.  [22] ,  p.  384. 

Not  standard  of  reasonableness  for  local  rates,  n.  [42] ,  pp.  515,  516. 

JOINT-STOCK   ASSOCIATION. 

Included  in  term  "  corporation,"  §  2,  subd.  c,  p.  32. 

When  included  in  term  "  street  railroad  corporation,"  §  2,  subd.  g, 

p.  33. 
When  included  in  term  "  railroad  corporation,"  §  2,  subd.  h,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 

JOINT  TARIFFS. 

See  also,  "  Joint  Eates  ;"  "  Tariff  Schedules  ;"  "  Through  Rates." 
Legislative  control  over,  n.  [27],  p.  237. 
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JOINT  TAEIITS— Continued. 

What  shall  be  contained  in,  §  30,  subd.  1,  pp.  245,  246. 

Filing  of  statement  showing  concurrence  in,  §  30,  subd.  1,  pp.  245, 

246;  n.  [9],  p.  250. 
Term  defined,  n.  [2],  p.  248. 

Must  show  on  face  what  carriers  unite  in  making  it,  n.  [5],  p.  249. 
When  not  within  terms  of  statute,  n.  [6],  p.  249. 

JUDGE. 

Authority  from,  for  employee  of  commission  to  divulge  informa- 
tion obtained  on  examination  of  accounts  of  carriers,  §  52,  p.  556. 

Direction  of,  authorizing  divulgence  of  information  obtained  on  ex- 
amination of  gas  plants,  §  66,  subd.  3,  pp.  617,  618. 

JUDGMENTS. 

In  summary  proceedings  against  carriers,  §  57,  p.  598. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 
municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

JUDICIAL  FUNCTIONS. 

Whether  removal  from  office  is  exercise  of  judicial  function,  n.  [7], 

pp.  48,  49. 
Whether,  may  be  delegated  to  non-judicial  bodies,  n.  [17],  pp.  56-58. 
What  functions  considered  judicial,  n.  [19],  pp.  62-65. 
Whether  particular  statutes  delegate  power  to  exercise,  n.  [20],  p. 

65. 
Punishment  for  contempt  an  exercise  of,  n.  [8],  pp.  98,  99. 

JUNCTION  POINTS. 

Duty  of  connecting  lines  as  to  interchange  of  traffic  at,  n.  [2],  pp. 
360,  361. 

JUBISDICTION. 

Of  commissions  in  general,  §  5,  pp.  65,  66. 

Of  federal  courts  on  ground  of  diverse  citizenship,  n.  [24],  p.  145. 

Of  federal  courts  through  raising  of  federal  question  in  state  court, 

n.   [25],  p.  146. 
Of  court  over  actions  against  carrier  to  recover  for  injuries  caused 

by  violation  of  law,  or  order  of  commission,  §  40,  pp.  443,  444. 
Of  cominissions  over  gas  and  electrical  corporations  operating  in 

both  districts,  §  76,  p.  659. 
Of  local  officers  over  matters  pertaining  to  gas  or  electric  service, 

§  77,  p.  659. 
JURY. 

See  also,  "Actions." 

Questions  for,  in  action  for  failure  to  furnish  cars,  n.  [22],  p.  410. 

JUSTICE  OF  SUPREME  COURT. 

Contempt  proceeding  before,  §  19,  subd.  2,  p.  93. 
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JXrSTinCATION. 

Of  various  acts  or  omissions,  see  specific  heads. 

KINDS  OF  TRAFFIC. 

See,  "  Traffic." 

LAMPS,   INCAITBESCENT. 

See,  "  Incandescent  Lighting." 

LAWS. 

See  also,  "  Statutes." 

Enactment  of,  commission  may  recommend,  §  45,  subd.  4,  p.  451. 

Relating  to  carriers,  hearing  by  commission  as  to  proposed  change 

of,  §  45,  subd.  4,  p.  451. 
Provisions  of,  referring  to  boards  or  officers  abolished  by  Act  deemed 

to  refer  to  Public.  Service  Commissions,  §  86,  p.  667. 

LEAKAGE. 

In  shipment,  when  commission  will  regulate  allowance  for,  n.  [30], 
p.  501. 

LEASE. 

Of  carriers: 

Of  street  railroad  in  hands  of  receivers,  n.  [15],  p.  43. 
Carriers  may  procure  by  lease  the  cars  which  they  furnish  to 

public,  n.   [b],  p.  179. 
Carrier  forbidden  to  lease  franchise  to  own  or  operate,  without 

consent  of  commission,  §  54,  pp.  576,  577. 
Of  franchises,  effect  of  approval  of,  by  commission,  §  54,  pp. 

576,  577. 
Of  railroad,  validity  of,  n.  [4],  pp.  578-582. 
Of  railroad,  as  affecting  powers,  duties  and  obligations,  n.  [5], 

pp.  582,  583. 
Power  of  directors  and  stockholders  of  railroad  to  make  lease, 

n.  [8],  pp.  583,  584. 
Of  railroad,  includes  use  of  franchise  of  lessor,  n.  [9],  p.  584. 
Action  to  restrain  or  set  aside  unauthorized  agreements  to,  n. 

[11],  p.  585. 
As  effecting  dissolution  of  lessor,  n.   [15],  p.  587. 
Not  to  be  capitalized,  §  55,  pp.  587-589. 
Of  subway,  rights  granted  by,  n.  [8],  pp.  664,  665. 
Of  gas  or  electrical  corporation : 

Not  to  be  capitalized,  §  69,  pp.  636,  637. 

Of  franchise  or  works  not  permitted  without  consent  of  com- 
mission, §  70,  p.  639. 
Of  franchises  or  works,  validity  and  effect  of,  §  70,  p.  639. 
By  gas  corporations,  n.,  p.  640. 
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LEASING. 

Of  railroads,  public  control  over,  n.  [3],  p.  578. 
LEGISLATION. 

Commission  may  recommend  enactment  of,  §  45,  subd.  4,  p.  451. 

LEGISLATIVE  CONSENTS. 

To  gas  and  electrical  corporations,  n.  [2],  p.  635. 

LEGISLATIVE  FUNCTIONS. 

Whether  legislature  may  delegate,  n.  [17],  pp.  56-58. 
What  functions  are  legislative,  n.  [18],  pp.  59-62. 
What  statutes  delegate  power  to  exercise,  n.  [20],  p.  65. 
Making  of  tariff  schedules  not  exercise  of,  n.  [3],  p.  230. 

LEGISLATIVE  INTENT. 

Interpretation  of  statutes  governed  by,  n.  [28],  pp.  22,  23. 

LEGISLATTJEE. 

Annual  report  of  commissions  to,  §  16,  p.  89. 

General  control  over  property  devoted  to  public  use,  n.  [1],  p.  4. 

Scope  of  public  control,  n.  [2],  pp.  4-8. 

General  scope  of  power  to  regulate  property  devoted  to  public  use, 
n.   [2],  pp.  4-8. 

Does  not  possess  power  to  violate  charter  rights,  n.  [7],  p.  9. 

Cannot  deprive  corporation  of  franchise,  n.  [8],  p.  9. 

Eeservation  of  power  to  amend  charters,  n.   [10]-[12],  pp.  10,  11. 

Effect  of  reservation  of  right  to  amend  charters  on  power  to  regu- 
late, n.   [12],  pp.  10,  11. 

Power  to  regulate  not  dependent  on  reservation  of  power  to  alter  or 
amend  charters,  n.   [13],  pp.  11,  12. 

Power  to  exempt  corporations  from  public  control,  n.  [16],  pp.  13, 
14. 

Source  and  extent  of  power  of,  n.   [22],  pp.  18,  19. 

Acts  of,  presumed  to  be  valid,  n.  [23],  pp.  19-21. 

Burden  of  proving  invalidity  of  acts  of,  n.  [24],  p.  21. 

Expediency  or  wisdom  of  acts  of,  not  matters  for  judicial  determin- 
ation, n.   [27],  pp.  21,  22. 

Intent  of,  to  govern  in  construing  statutes,  n.  [28],  pp.  22,  23. 

Interpretation  of,  of  its  own  powers  entitled  to  weight  in  consider- 
ing statutes,  n.  [29] ,  p.  23. 

Power  to  classify  persons  for  purposes  of  regulation,  n.  [41],  pp. 
31,  32. 

Classification  of  railroads  by,  for  purposes  of  regulation,  n.  [1],  p. 
34. 

Control  over  receivers  of  public  service  corporations,  n.  [15],  pp. 
42^4. 

Control  over  railroads  owned  by  foreign  corporations,  n.  [16],  p.  44. 
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lEGISIATTIRE  —  Continued. 

Whether  owners  of  controlling  amounts  of  stock  of  corporation  are 

subject  to  control  by,  n.  [13],  p.  41. 
Lessees  of  public  service  corporation  subject  to  control  of,  n.   [14], 

pp.  41,  42. 
Power  of,  to  create  new  civil  divisions  for  regulative  purposes,  n., 

pp.  44,  45. 
When,  may  change  term  of  office,  n.   [3],  p.  47. 
Power  to  remove  from  office,  n.  [6],  p.  48. 
Validity  of  exercise  of  powers  of,  through  commission,  n.  [14],  pp. 

51-54. 
Power  as  to  distribution  of  powers  of  local  government,  n.   [6],  p. 

664. 
Power  of,  to  delegate  its  functions,  n.  [17],  pp.  56-58. 
Power  to  confer  judicial  powers  upon  non-judicial  officers,  n.  [17], 

pp.  56-58. 
Power  of,  to  resume  or  transfer  local  functions,  n.  [5],  pp.  69-71. 
Power  of,  to  provide  for  the  appointment  of  local  by  state  officers, 

n.  [7],  pp.  72-74. 
Power  to  compel  expenditures  for  local  purposes,  n.  [1],  p.  84. 
Division  of  regualtive  power  between  state  and  federal  government, 

n.   [10],  pp.  157-162. 
Effect  of  failure  of  Congress  to  exercise  its  regulative  powers,  on 

power  of  state  to  regulate,  n.  [11],  pp.  162,  163. 
Control  over  sidetracks  and  switches,  n.  [3],  p.  224. 
Control  over  joint  tariffs,  n.  [26],  p.  237. 

Power  to  prohibit  unjust  discriminations  by  carriers,  n.  [2],  p.  313. 
Power  to  regulate  connecting  carriers,  n.    [9],  pp.  364—367. 
Control  over  limitation  of  liability  by  carriers,  n.  [12],  p.  420. 
Hearing  by  commission  as  to  proposed  change  of  law  relating  to 

carriers,  at  request  of,  §  45,  subd.  4,  p.  451. 
Control  over  rates  and  service  by  carriers: 

In  general,  n.  [1],  477-479;  n.  [9]-[19],  pp.  486-492. 
Effect  of  statutes  on  existing  companies,  n.  [2],  p.  479. 
Eight  to  further  regulate,  n.   [3],  p.  479. 
Commission  plan  of  regulation,  n.   [4],  pp.  479,  480. 
Power  as  to  stations  and  waiting  rooms,  n.  [4],  pp.  552,  553. 
Power  to  grant  franchises  vested  in,  n.  [13],  pp.  568,  569. 
Control  over  consolidations  and  mergers  of  railroads,  n.  [3],  p.  578. 
Power  to  regulate  carriers  as  affected  by  consolidation,  n.   [6],  p. 

583. 
Control  over  issue  of  stocks  and  bonds  of  carriers,  n.  [1],  pp.  589, 

590. 
Power  to  prescribe  mode  of  enforcement  of  penalties,  n.,  p.  614. 
Necessity  for  authority  from,  to  make  and  sell  gas,  n.   [1],  p.  621. 
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Control  over  method  of  operation,  etc.,  of  gas  and  electrical  cor- 
porations : 
In  general,  n.  [4],  pp.  622,/^623. 
Commission  plan  of  regulation,  n.  [5],  p.  623. 
Extent  of  power,  n.  [6],  pp.  623-625. 
Power  as  to  price  to  be  charged  for  use  of  meters,  n.  [6],  p.  625. 
Power  to  fix  rates  and  charges  for  gas  and  electricity,  n.   [6],  p. 

625;  n.  fl],  pp.  643-645. 
Power  to  delegate  to  commission  authority  to  fix  rates,  to  be  charged, 
for  gas,  n.  [2],  p.  645. 

LESSEES. 

Of  railroad  included  in  term  "  railroad  corporation,"  §  2,  aubd.  b, 

p.  32. 
Of  street  railroad  included  in  term  "  street  railroad  corporation," 

§  2,   subd.   g,   p.   33. 
When  included  in  term  "  gas  corporation,"  §  2,  subd.  j,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 
Of  railroad  subject  to  public  regulation,  n.  [14],  pp.  41,  42. 
Of  street  railroads,  duty  to  obtain  consents,  n.  [12],  p.  567. 

LESSOR. 

Liability  of,  for  failure  of  lessee  to  perform  public  duties,  n.  [1],  p. 
444. 

LIABILITY. 

1.  Of  City  of  New  York. 

For  indebtedness  of  commission,  §  14,  subd.  1,  pp.  82,  83. 
Under  Eapid  Transit  Act,  n.   [5],  p.  86. 

2.  Of  carriers. 

(a)  In  general: 

For  loss  of,  or  injury  to,  property  in  transit,  n.  [9],  pp. 

417,  418. 
For  loss  of,  or  injury  to,  goods,  duration  of,  §   38,  pp. 

414,   415. 
For  loss  of,  or  injury  to,  goods  through  delay  in  transit,. 

§  38,  pp.  414,  415;  n.   [29],  pp.  436,  436. 
Burden  of  proof  in  action  to  recover  for  injuries  due  to- 

delay  in  transit,  §  38,  pp.  414,  415. 
As  warehousemen,  n.  [10],  pp.  418,  419. 
Power  of  state  to  regulate,  n.  [12],  p.  420. 
Scope  and  validity  of  statutes  relating  to,  n.   [13],  pp. 

420,  421. 
On  through  shipments,  n.   [14],  pp.  422,  423. 
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IIAEILITY  —  Continued . 

2.  Of  carriers  —  Continued, 
(o)  In   general: 

Failure  to  deliver  freight  as  evidence  of  negligence,  n. 

[16],  p.  424. 
Effect  of  undervaluation  or  failure  to  disclose  real  value 

upon,  n.  [26],  p.  433. 
For  loss  of,  or  injury  to,  baggage,  §  38,  pp.  414,  415;  n. 

[41],  p.  440. 
For  goods  not  proper  articles  of  baggage,  n.  [42],  p.  440. 
For  loss  or  damage  caused  by  violation  of  law  or  order 

of  commission,  §  40,  pp.  443,  444. 
(h)  Limitation  of,  or  exemption  from,  liability: 
In  general,  n.   [17],  pp.  424-426. 
By  special  contract,  n.  [18],  pp.  426^28. 
By  stipulation  in  bill  of  lading,  §  38,  pp.  414,  416;  n. 

[19],  pp.  428^30. 
By  general  notice,  n.  [20],  p.  430. 
Agreed  valuations  and  liquidated  damages,  n.  [21],  pp. 

430^32. 
Time  for  presentation  of  claim,  n.  [22],  pp.  432,  433. 
For  loss  of,  or  injury  to,  baggage,  n.   [43],  pp.  440,  441. 
Power  of  commission  to  permit,  n.  [23],  p.  433. 
Effect  on  rule  of  damages,  n.  [24],  p.  433. 
Limitation  must  be  pleaded,  n.  [25],  p.  432. 
Burden  of  proving,  n.  [28],  pp.  434,  435. 
State  act  forbidding,  not  regulation  of  interstate  com- 
merce, n.  [16],  p.  170. 
Scope  and  validity  of  statutes  relating  to,  n.  [13],  pp. 

420-422. 
By  underclassification,  n.  [3],  p.  356. 
Carrier  not  exempted  by  allowance  of  rebates  in  bill  of 

lading,  n.   [6],  p.  417. 
Limitation  on  through  shipments,  n.   [15],  pp.  423,  424. 
Whether  provisions  of  bill  of  lading  will  be  construed  as 

limiting  liability  for  negligence,  n.  [27],  p.  434. 

For  demurrage   charges  does  not  exist,   n.    [29],  p.  413. 

Upon  contract  for  merger  of  carriers,  bonds  not  to  be  issued  as, 

§  55,  pp.  587-589. 
Upon  contract  for  merger  of  gas  or  electrical  corporations,  bonds 

not  to  be  issued  as,  §  69,  pp.  636,  637. 
LIGHT. 

See  also,  "Electricity;"  "Gas;"  "Incandescent  Lighting." 
Interference  with  easement  of,  by  elevated  railroads,  n.,  pp.  571-576. 
Application  of  Article  IV  of  Act  to  manufacture,  etc.,  of  gas  and 

electricty  for,  §  65,  p.  616. 
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IIGHTING  DISTRICT. 

Included  in  term  "  municipality,"  §  2,  subd.  m,  p.  34. 

IIMITATION. 

Of  liability  by  carriers,  see,  "  Liability." 

IIMITATION  OF  ACTIONS. 

By  sbipi)er  to  recover  excess  charges,  n.  [57],  p.  209. 
By  individuals  to  recover  penalties,  n.  [72],  p.  220. 
Under  Interstate  Commerce  Act,  n.  [6],  p.  448. 
Against  carriers  where  attorney's  fees  and  punitive  damages  are 
allowed,  n.  [6],  p.  448. 

XINE. 

Meaning  of  term,  n.  [8],  p.  38. 

What  constitutes,  referred  to  in  long  and  short  haul  section,  n. 
[3],  p.  379. 

liaUIDATED  DAMAGES. 

See  generally,  "  Damages." 

For  loss  of,  or  injury  to,  property  in  transit,  validity  of  agreement 
for,  n.    [21],  pp.  430-432. 

XIVESTOCK. 

Duty  of  carriers  to  furnish  facilities  for  loading  and  unloading,  n. 

[18],  p.  187. 
Receiving  and  delivering  of,  on  private  switches,  n.  [13],  p.  226. 
Transportation,  handling  and  delivery  of,  n.  [26],  pp.  331-333. 
Shipments  of,  may  receive  preference  in  distribution  of  cars,  §  37, 

subd.  1,  pp.  397,  398. 

lOADING. 

Of  freight  cars,  commission  has  power  to  regulate,  §  37,  subd.  2, 
p.  398. 

XOCAL  ACT. 

N.  Y.  Eapid  Transit  Act  is  a,  n.  [1],  p.  67. 

Public  Service  Commissions  Law  not  a,  n.  [3],  p.  68. 

lOCAL  AUTHORITIES. 

Consents  to  construction  of  railroad  or  street  railroad,  n.  [10],  pp. 

565-567. 
Eecission  or  withdrawal  of  consent,  n.  [11],  p.  567. 

lOCAl  FUNCTIONS. 

What  are,  n.  [4],  p.  68. 

Power  of  state  to  resume  or  transfer,  n.  [5],  pp.  69-71. 

lOCAL  IMPROVEMENTS. 

Power  of  legislature  to  compel  expenditures  for,  n.  [1],  p.  84. 
67 
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LOCALITIES. 

See  also,  "  Cars  ;"  "  Discrimination  ;"  "  Eates  ;"  "  Service  and  Fa- 
cilities." 
Definition  of  term  "locality,"  n.  [12],  p.  320. 

LOCAL  OFFICERS. 

See,  "  Officers." 

LOCATION. 

Of  plants  and  system  of  gas  or  electrical  corporations  to  be  stated 
in  annual  report,  §  66,  subd.  6,  pp.  618,'  619. 

Of  municipal  gas  or  electrical  plants  must  be  stated  in  annual  re- 
port, §  66,  subd.  7,  p.  619. 

LOGGING  COMPANIES. 

Operating  tracks  for  own  use,  not  common  carriers,  n.  [6],  p.  37. 

LONG  AND  SHORT  HAUL. 

Criminal  liability  for  violations  of  rule,  see,  "  Criminal  Liability." 
Carriers  shall  not  charge  more  for  transportation  for  lesser  than 
greater  distance  over  same  line  in  same  direction,  §  36,  pp.  377, 
378;  n.  [5],  pp.  379,380. 
Purpose  of  long  and  short  haul  provision,  n.  [1] ,  p.  378. 
Scope  and  application  of  provision,  n.  [2],  p.  379. 
"What  constitutes  a  "line,"  n.  [3],  p.  379. 
Rule  does  not  exist  at  common  law,  n.  [4],  p.  379. 
Departures  from  principle  as  unjust  discriminations,  n.    [63],  p. 

286;  n.  [29],  p.  335;  n.  [6],  p.  380. 
Justified  departures  from  rule  may  be  unjust  discriminations,  n. 

[63],  p.  287. 
Whether  rates  violate  rule,  a  question  of  fact,  n.  [7],  p.  381. 
No  definite  rule  applicable  to  solution  of  questions,  n.  [8],  p.  381. 
Validity  of  statutes  relative  to,  n.  [9],  p.  381. 
Relief  from  rule: 

Constitutionality  of  provision  allowing,  n.  [10],  p.  381. 
Validity  of  delegation  to  commission  of  power  to  relieve  from 

rule,  n.   [14],  pp.  53,  54. 
Extent  of  power  of  commission,  n.  [11],  p.  381. 
When  relief  will  be  granted,  n.  [12],  p.  382. 
Matters  which  may  be  considered,  n.  [13],  p.  382. 
Whether  application  for  relief  must  be  made  in  advance  of 

charging  rates,  n.  [14],  pp.  382,  383. 
Facts  of  each  case  to  control,  n.  [15],  p.  383. 
Facts  justifying  relief,  n.  [16],  p.  383. 
Effect  of  exoneration,  n.  [17],  p.  383. 
Review  of  action  of  commission,  n.  [18],  p.  383. 
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lOUG  AND  SHORT  HAUL—  Continued. 
Violations  of  rule: 

Proceedings  before  commission  where  violation  is  alleged,  n. 

[19],  pp.  383,  384. 
Inference  arising  from  disparity  between  rates,  n.  [20],  p.  384. 
Interests   to   be   considered   in    determining   reasonableness   of 

greater  charge,  n.  [21],  p.  384. 
Standards  of  comparison,  n.  [22],  pp.  384,  385. 
Burden  of  justifying  charge,  n.  [23],  p.  385. 
Dissimilar  circumstances  and  conditions  as  justification: 

In  general,  n.  [24],  pp.  386,  38Y;  n.  [30],  pp.  388,  389. 

Difference  in  bulk  or  value,  n.  [25],  p.  387. 

Cost  and  expense  of  carrying,  n.  [26],  p.  387. 

Financial  necessity,  n.  [27],  pp.  387,  388. 

Export  rates,  n.  [28],  p.  388. 

Length  of  line,  n.  [29],  p.  388. 

Fostering  of  traffic,  n.  [30],  pp.  388,  389. 

Competition  as  justification,  n.   [31],  pp.  389-392. 

What  competition  is  justification,  n.  [32],  pp.  392,  393. 

Facts  in  rebuttal,  n.  [33],  p.  393. 

Whether  competition  justifies,  a  question  of  fact,  n.   [34], 
p.  394. 

Unreasonable  disparity  not  justified,  n.   [35],  p.  394. 
What  facts  show  violation  of  rule,  n.  [36],  pp.  394,  395. 
Demurrage  charges  as  violations  of  rule,  n.  [32],  p.  414. 
Actions  to  recover  for  violations  of  rule : 

Eight  of  action,  n.  [37],  p.  395. 

What  must  be  proved,  n.  [38] ,  p.  395. 

Admissibility  of  evidence,  n.  [39],  p.  395. 

Defenses,  n.  [40],  p.  396. 

Measure  of  damages,  n.  [41],  p.  396. 

loss. 

Liability  of  carriers  for,  see,  "Liability." 

loss  or  LIFE. 

Accidents  on  railroads  and  street  railroads  resulting  in,  to  be  in- 
vestigated by  commission,  §  47,  p.  457. 

MACHINERY. 

Duty  of  carriers  to  furnish  safe,  n.  [8],  p.  180. 

MAIL  SERVICE  EMPLOYEES. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 

MALFEASANCE. 

Justifying  removal  from  office,  n.  [10],  p.  49. 
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MANAGEMENT. 

Of  carriers,  commission  shall  keep  informed  as  to,  §  4.5,  subd.  2, 
p.  450. 

MANAGEK. 

See,  "  General  Manager." 

MANDAMUS. 

Against  receivers,  n.  [15],  p.  44. 

To  compel  public  officers  to  allow  inspection  of  records,  n.,  p.  91. 
Against  carriers  in  general,  n.   [13],  pp.  608-610. 
To  compel  carriers  to  furnish  transportation  or  charge  only  reason- 
able rates,  n.   [3],  p.  177;  n.  [13],  pp.  608-610. 
To  compel  issuance  of  tickets,  n.  [47],  p.  204;  n.  [10],  p.  610. 
To  compel  restoration  of  switches  and  switching  service,  n.  [8],  p. 

225. 
To  compel  giving  of  equal  facilities,  n.   [31],  p.  341;  n.   [13],  pp. 

608,  610. 
To  compel  furnishing  of  bill   of  lading  to  connecting  carrier,  n. 

[21],  p.  372. 
To  compel  erection  and  maintenance  of  a  station,  n.  [4],  p.  552; 

n.  [13],  p.  610. 
Summary  proceedings  in  name  of  commission  to  obtain  writ  of, 

against  carriers,  §  57,  p.  598. 
To  compel  a  carrier  to  operate  its  road  as  a  continuous  line,  n.  [13], 

p.  608. 
To  refrain  from  discrimination,  n.   [13],  pp.  608-610. 
To  compel  obedience  to  regulations  of  commission,  n.   [13],  p.  609. 
To   compel   running   of   separate  passenger  and   freight   trains,  n. 

[13],  p.  609. 
To  compel  stopping  of  trains  at  particular  stations,  n.  [13],  p.  609. 
To  compel  relaying  of  track,  n.  [13],  p.  610. 

To  enforce  orders  of  commission,  n.  [13],  p.  609;  n.  [14],  p.  610. 
Summary  proceedings  to  obtain  writ  of,  against  gas  or  electrical 

corporation  or  municipalities  furnishing  gas  or  electricity,  §  74, 

pp.  656,  6.57. 
To  compel  furnishing  of  gas,  n.,  p.  658. 

MANDATORY  INJUNCTION. 

See,  "Injunction." 

MANUFACTURE. 

Of  gas,  application  of  Article  IV  of  Act  to,  §  65,  p.  616. 
Of  gas  and  electricity,  commission  may  examine  methods  employed 
in,  §  66,  subd.  2,  p.  617. 

MANUFACTURING  COMPANIES. 

Not  railroad  corporations,  n.  [8] ,  p.  38. 
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MAPS. 

Record  to  be  kept  of  maps  ordered  filed  by  commission,  §  7,  p.  Y5. 

Ofiices  of  commission  to  be  supplied  with,  §  10,  subd.  1,  p.  78. 

In  possession  of  board  of  railroad  commissioners,  commission  of 
gas  and  electricity  and  inspector  of  gas  meters  to  be  transferred 
to  public  service  commission,  §  84,  subd.  1,  p.  665. 

In  possession  of  board  of  rapid  transit  commissioners  to  be  trans- 
ferred to  public  service  commission,  §  84,  subd.  2,  p.  665. 

MAXIMUM. 

See,  "Charges;"  "Rates." 

MAYOR. 

May  make  complaint  as  to  quality  or  price  of  gas  or  electricity,  §  Yl, 
p.  641. 

MEETINGS. 

Of  commission: 

When  and  where  to  be  held,  §  10,  subd.  1,  p.  78. 
Quorum,  §  11,  pp.  79,  80. 

MEMBERS. 

Of  commission  termed  commissioners,  §  2,  subd.  b,  p.  32. 

Number  of,  on  commission,  §  4,  p.  46. 

One  of,  of  commission  to  be  designated  chairman,  §  4,  p.  46. 

MEMORANDA. 

Kept  by  carriers: 

Form  of,  may  be  prescribed  by  commission,  §  52,  p.  556. 

Commission  shall  have  access  to,  §  52,  p.  556. 

May  be  inspected  by  subordinates  of  commission,  §  52,  p.  556. 

MERGER. 

Of  public  service  corporations  generally: 

Effect  of,  on  exemptions  from  public  control,  n.  [21],  pp.  17,  18, 

Distinction  between,  and  consolidation,  n.  [2],  p.  578. 

Interests  of  stockholders,  n.  [10],  p.  584. 
Of  carriers : 

Amount  of  capitalization  permitted  upon,  §  55,  pp.  587-589. 

Bonds  not  to  be  issued  against  contract  for,  §  55,  pp.  587 — 589. 

Capitalization  of  contract  for,  not  permitted,  §  55,  pp.  587-589. 
Of  gas  or  electrical  corporations : 

Amount  of  capital  stock  permitted  upon,  §  69,  pp.  636,  637. 

Bonds  not  to  be  issued  against  contract  for,  §  69,  pp.  636,  637. 

Capitalization  of  contract  for,  not  permitted,  §  69,  pp.  636,  637. 

Validity  and  effect,  n.,  p.  640. 
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METEES. 

Duty  as  to  installation  of,  n.  [10],  p.  628. 

Installation  does  not  create  bailment  of,  n.,  p.  633. 

Inspection  of,  §  67,  p.  632 ;  n.,  p.  633. 

Shall  not  be  furnished  to  consumer  until  inspected,  §  67,  subd.  2, 

p.  632. 
Charge  for  inspection  of,  §  67,  subd.  2,  p.  632. 
Removal  of,  when  defective,  §  67,  subd.  2,  p.  632. 
Tested,  not  conclusive  of  correctness  of  quantity  of  gas  charged  for, 

n.,  p.  633. 
Uninspected  meter  not  standard  of  measurement,  n.,  p.  633. 
Inspected  by  inspector  of  gas  meters  before  taking  effect  of  Act, 

deemed  to  have  been  inspected  by  commission,  §  82,  pp.  661,  662. 
Charges  for  rent  of,  and  regulation  thereof,  n.  [63],  p.  625;  n.  [9], 

pp.  648,  649. 

METHODS. 

Of  keeping  accounts,  etc.,  by  carriers,  commission  may  prescribe, 

§  52,  p.  556. 
Of  gas  or  electrical  corporations  or  municipalities  engaging  in  gas 

or  electrical  business,  power  of  commission  to  exaraine,  §  66,  subd. 

2,  p.  617. 

Of  manufacturing  and  supplying  gas,  investigation  of,  §  66,  subd. 

3,  pp.  617,  618. 

Of  keeping  of  accounts,  records,  etc.,  by  gas  and  electrical  corpora- 
tions and  municipalities  furnishing  gas  or  electricty,  commission 
may  prescribe,  §  66,  subd.  4,  p.  618. 

Of  operating  gas  and  electrical  plants,  supervision  of  commission 
over,  §  66,  subd.  5,  p.  618. 

MILEAGE. 

Allowed  to  witnesses,  §  19,  subd.  1,  p.  92. 

As  factor  in  determining  as  to  comparative  reasonableness  of  rates, 

n.  [29],  pp.  265,  266. 
As  basis  of  adjusting  rates,  n.  [61],  [62],  pp.  528-531. 
Issuance  of,  lawful,  n.  [57],  p.  281;  §  33,  pp.  343,  344;  n.  [18],  pp. 

352,  353. 
Acts  requiring  issuing  of,  held  violative  of  charter  rights,  n.  [15], 

p.  12. 
Constitutionality  of  acts  requiring  issuance  of,  n.   [16],  pp.  490, 

491. 
Whether  acts  requiring  issuance  of,  regulate  interstate  commerce, 

n.  [14],  p.  164. 
Whether  each  refusal  to  issue,  is  a  separate  defense,  n.  [68],  p.  215. 
Powers  and  duties  of  carriers  as  to  issuance  of,  n.  [18],  pp.  352,  353. 
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MILLING  IN  TRANSIT. 

Additional  compensation  may  be  exacted  for  privilege  of,  n.  [35], 

p.  197. 
Whether   allowing,   constitutes   unjust   discrimination   in   rates,   n. 

[66],  p.  295. 
Discrimination  as  to,  unlawful,  n.  [18],  pp.  324,  325. 
Power  of  commission  to  compel  allowance  of,  n.  [13],  p.  487. 

MINISTERS  OF  RELIGION. 

Free  transportation  may  be  given  to,  §  33,  pp.  343,  344. 

MISCONDUCT  IN  OFFICE. 

Removal  of  commissioner  for,  §  4,  p.  46. 
Justifying  removal  from  office,  n.  [10],  p.  49. 

MISDEMEANOR. 

See,  "  Criminal  Liability." 

MISTAKE. 

Whether  defense  in  action  to  recover  penalty  for  overcharge,  n. 
[71],  p.  219. 

MONEY. 

Reasonableness  of  regulations  of  commission  as  to  transporting  of, 
n.  [31],  p.  502. 

MONOPOLY. 

Will  not  alone  prevent  company  from  obtaining  relief  against  en- 
forcement of  an  ordinance  prescribing  confiscatory  rates,  n.  [15], 
p.  138. 

When  a  commission  is  deemed  to  have  waived  right  to  object  that  a 
corporation  is  an  unlawful,  n.  [15],  p.  138. 

Commission  without  power  to  enforce  anti- trust  laws,  n.  [25],  p. 
495. 

Facts  showing  existence  of,  n.  [4],  p.  580. 

Agreements  for,  in  furnishing  of  gas,  n.  [15],  p.  629. 

In  furnishing  of  gas,  effect  of,  n.  [16],  p.  629. 

MONTHLY  REPORTS. 

See,  "Reports." 

MORTGAGE. 

Execution  and  delivery  of,  by  carrier,  §  55,  pp.  587-589. 

MOTIVE  POWER. 

Used  does  not  determine  character  of  railroad,  n.  [8],  p.  38. 
Carrier  shall  have  sufficient  to  meet  requirements,  §  37,  subd.  1,  pp. 

397,  398. 
Of    carriers,    power    of    commission    to    order    improvements    and 

changes  in,  §  50,  p.  547. 
Power  of  commission  to  order  increase  in,  §  51,  p.  554. 
Changes  of,  n.  [3],  p.  551. 
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MOTIVE  POWER—  Continued. 

Action  of  commission  in  permitting  change  of,  judicial  in  nature, 

n.  [19],  p.  64. 
Reconsideration  of  action  in  granting  permission  to  change,  n.  [2], 

p.  114. 
Decision  permitting  change  of,  judicially  reviewable,  n.  [6],  p.  125. 

MUNICIPAL  CONSENTS. 

See,  "  Consents." 

MTTNICIPAIITIES. 

1.  In  general. 

What  are  "  city  purposes,"  n.  [2],  pp.  84,  85. 

Permits  to  street  railroad  companies  to  lay  switches  in  streets, 

n.  [11],  p.  226. 
Carriers  may  give  free  transportation  to  persons  or  property 

for,  §  33,  pp.  343,  344. 
Contracts  with  gas  and  electrical  corporations,  n.  [4],  p.  636- 

2.  Engaged  in  gas  and  electric  lighting. 

Powers  of  municipalities  as  to  lighting,  n.  [3],  pp.  635,  636. 
Power  of  commission  to  investigate  quality  of  gas  furnished 

by,  §  66,  subd.  2,  p.  617. 
Power  of  commission  to  examine  methods  of,  and  to  order 

improvements,  §  66,  subd.  2,  p.  617. 
Commission   may   regulate   incandescent   lighting  by,    §    66, 

subd.  3,  pp.  617,  618. 
Commission   may   fix   standard   of   purity   and   illuminating^ 

power  of  gas  furnished  by,  §  66,  subd.  3,  pp.  617,  618. 
Investigation  to   determine  whether  gas   furnished  by,  con- 
forms to  standard  fixed,  §  66,  subd.  3,  pp.  617,  618. 
Inspection  of  plants  owned  by,  §  66,  subd.  3,  pp.  617,  618; 

§  66,  subd.  8,  p.  619. 
Pacts  learned  by  agents  of  commission  upon  inspection  of 

plants    of,    to    determine    as    to    purity    and   iUuminating^ 

power,  not  to  be  divulged  without  authority,  §  66,  subd.  3, 
(  pp.  617,  618. 

Commission  may  prescribe  method  of  keeping  accounts,  etc., 

by,  §  66,  subd.  4,  p.  618. 
Supervision  by  commission  of  operation  of  gas  and  electrical 

plants  of,  §  66,  subd.  5,  p.  618. 
Penalties  for  failure  to  make  or  correct  annual  reports,  §  66, 

subd.  6,  pp.  618,  619. 
Form  and  contents  of  annual  reports  of,  §  66,  subd.  7,  p.  619. 
Changes  in  form  of  annual  reports,  §  66,  subd.  6,  pp.  618,  619. 
Power  of  commission  to  examine  and  compel  production  of 

books  and  papers  of,  §  66,  subd.  9,  p.  620. 
Power  of  commission  on  proceedings  affecting,  §  66,  subd.  10, 

p.  620. 
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MUNICIPAIITIES—  Continued. 

2.  Engaged  in  gas  and  electric  lighting  —  Continued. 

Must  obtain  certificate  of  authority  to  engage  in  commercial 

lighting,  §68,  p.  634. 
Judicial  interference  with  rates  charged  by,  for  gas,  n.  [10], 

p.  649. 
Excessive  charge's  by,  as  defense  in  action  to  collect  charges 
for  gas  or  electricity,  §  75,  p.  658. 

NA3IES. 

Of  officers  of  gas  and  electrical  corporations  to  be  stated  in  annual 
report,  §  66,  subd.  6,  pp.  618,  619. 

NATIONAL  SOLDIERS'  AND  SAILORS'  HOMES. 

See,  "  Soldiers'  and  Sailors'  JEomes," 

NATURAL  GAS. 

See,  "  Gas." 

NEGLECT. 

Of  carriers  to  obey  orders  of  commission,  forfeiture  for,  §  56,  subd. 
1,  p.  595. 

NEGLECT  OF  DUTY. 

Removal  of  commissioner  for,  §  4,  p.  46. 

NEGLIGENCE. 

Liability  of  carrier  for  loss  caused  by  delay  in  transit  due  to,  §  38, 

pp.  414,  415. 
Burden  of  proof  as  to,  hi  action  to  recover  for  injuries  caused  by 

delay  in  transit,  §  38,  pp.  414,  415. 
Failure  to  deliver  freight  as  evidence  of,  n.    [16],  p.  424. 
Whether  carrier  can  exempt  itself  from  liability  for  loss  resulting 

from,  n.  [1Y]-[19],  pp.  424-430. 
Whether  stipulations  will  be  construed  as  limiting  liability  for,  n. 

[27],  p.  434. 

NEGROES. 

Whether   statutes   relating   to   accommodations   to  be   furnished  to, 
regulate  interstate  commerce,  n.  [15],  pp.  166,  167. 
Carriers  may  not  discriminate  against,  in  furnishing  accommoda- 
tions to,  n.  [27],  pp.  333,  334. 

NEWSBOYS. 

Free  transportation  on  trains  may  be  given  to,  §  33,  pp.  343,  344. 

NEWSPAPERS. 

'  Issuance  of  passenger  transportation  in  exchange  for  advertising  in, 
§  33,  pp.  343,  344. 

NOTES. 

Issue  of,  by  carriers,  §  55,  pp.  587-5S9. 

Issue  of,  by  gas  or  electrical  corporations,  §  69,  pp.  636,  637. 
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ITOTICE. 

Ten  days',  of  public  hearing  of  charges  against  commissioner  to  be 

given,  §  4,  p.  46. 
Of  removal  from  office,  necessity  for,  n.  [9],  p.  49. 
Shall  be  given  of  application  to  Appellate  Division  to  determine 

appropriation  for  expenses  and  salaries  of  commission,  §  14,  subd. 

1,  pp.  82,  83. 
Must  be  given  by  carrier  of  intention  to  discontinue  switches,  n. 

[9],  p.  225. 
Of  change  in  rates,  fares  or  charges  required,  §  29,  p.  244. 
Of  inability  to  furnish  cars,  should  be  given  by  carrier,  n.   [Y],  p. 

402. 
Of  arrival  of  goods  at  destination,  consignee  entitled  to,  §  38,  pp. 

414,  415;  n.  [11],  p.  419. 
Reasonable,  to  consignee  of  arrival  of  goods  at  station,  what  con- 
stitutes, n.   [11],  p.  419. 
Limitation  of  liability  by  general  notice  ineffective,  n.  [20],  p.  430. 
Will  not  limit  liability  of  carrier  as  to  baggage,  n.  [43],  p.  441. 
Six  months',  of  changes  in  form  of  annual  reports  of  carriers  to  be 

given,  §  46,  pp.  454,  455. 
Of  happening  of  accidents,  railroads  shall  give,  §  47,  p.  457;  n.,  p. 

458. 
By  carrier  of  happening  of  accident  not  to  be  used  in  evidence 

against  carrier  in  action  to  recover  for  injuries,  §  47,  p.  457. 
Required  of  proceedings  before  commission,  n.  [8],  pp.  464,  465. 
Six  months',  of  changes  in  form  of  annual  reports  of  gas  and  elec- 
trical corporations  and  municipalities  furnishing  gas  or  electricty 

required,  §  66,  subd.  6,  pp.  618,  619. 
Of  complaint  as  to  price  or  quality  of  gas  or  electricity  shall  be 

given,  §  72,  pp.  642,  643. 

ITOTICE  TO  PRODUCE. 

Books  and  papers,  validity  of,  n.  [6],  p.  96. 

NUISANCE. 

Unauthorized  maintenance  of  street  railroad  is,  n.  [18],  p.  570. 

NUKSES. 

Carriers  may  give  free  transportation  to,  when  attendant  on  persons 
injured  in  wreck  or  accident,  §  33,  pp.  343,  344. 

OATH  OF  OFFICE. 

To  be  talven  and  subscribed  by  commissioners  and  appointees,  §  6, 

pp.  74,  75. 
Effect  of  failure  to  take,  n.,  p.  78. 
Effect  of  delay  in  filing,  n.,  p.  78. 
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OATHS. 

Power  of  secretary  of  commission  to  administer,  §  7,  p.  75. 

Power  of  commission  or  commissioner  to  administer  in  proceedings 

relevant  to  carriers,  §  45,  subd.  1,  p.  450. 
Power  of  commission  to  administer  in  proceedings  relevant  to  gas 

and  electricity,  §  66,  subd.  10,  p.  620. 
In  verification  of  annual  reports  of  gas  and  electrical  corporations, 

§  66,  subd.  6,  pp.  618,  619. 

OBLIGATIONS. 

Issue  of  stocks,  bonds,  notes,  etc.,  by  carriers  for  discharge  of,  §  55, 
pp.  687-689. 

Issue  of  stocks,  bonds,  etc.,  by  gas  or  electrical  corporations  for  dis- 
charge or  refunding  of,  §  69,  pp.  636,  637. 

OFFICERS. 

Of  commission,  see  also  specific  heads. 

1.  Public. 

2.  Of  carriers 

3.  Of  gas  and  electrical  corporations. 

4.  Miscellaneous. 

1.  Public. 

See  also,  "  Commission." 

What  persons  deemed,  n.  [1],  p.  85;  §  16,  p.  87. 

Appointment  of,  an  executive  act,  n.    [1],  p.  47. 

Local,  must  be  residents  of  local  subdivisions,  n.  [2],  p.  47. 

Term  of  office,  n.  [3],  p.  47. 

Eesignation  of,  n.  [4],  pp.  47,  48. 

Powers  of,  terminated  by  resignation,  n.  [4],  p.  47. 

Effect  of  vacancy  on  powers  of  remaining,  n.  [5],  p.  48. 

Eemoval  from  office,  n.   [6]-[13],  pp.  48-51. 

Eestoration  of,  after  removal  from  office,  n.  [13],  p.  51. 

What,  are  local,  n.   [4],  p.  68. 

N.  T.  Rapid  Transit  Railroad  Commissioners  were  local,  n. 

[2],  p.  67. 
Power  of  state  to  resume  or  transfer  local  functions,  n.  [5], 

pp.  69-71. 
Attitude  of  courts  toward  "home  rule"  doctrine,  n.  [6],  pp. 

71,  72. 
Constitutionality   of   appointment   of   local   officers   by   state 

officials,  n.  [7],  pp.  72-74. 
Secretaries  to  commissions  are  not  executive  officers,  n.,  p.  76. 
Effect  of  failure  to  take  oath  of  office,  n.,  p.  78. 
Effect  of  delay  in  taking  oath  of  office,  n.,  p.  78. 
May  not  assign  unearned  portion  of  salary,  n.,  p.  82. 
Qualifications  for  office,  n.  [2],  p.  88. 
Receiving  of  free  transportation  by,  n.   [3],  pp.  88,  89. 
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OFFICEES  —  Continued. 

1.  Public  —  Continued. 

Mandamus  to  compel,  to  allow  inspection  of  records,  n.,  p.  91, 

When  fees  not  charged  for  copies  of  papers,  records  and  docu- 
ments filed  with  commission  and  furnished  to,  §  18,  p.  92. 

May  be  designated  by  commission  to  examine  accounts  and 
records  of  carriers,  §  52,  p.  556. 

Of  cities,  powers  as  to  matters  pertaining  to  gas  or  electric 
service,  §  77,  p.  659. 

2.  Of  carriers 

Forbidden  to  offer  any  office  or  gratuity  to  commissioner  or 
subordinate,  §  15,  p.  87. 

Duty  of,  to  observe  orders  of  commission,  §  56,  subd.  1,  p> 
595. 

Who  violate  provisions  of  Act  or  order  of  commission  guilty 
of  misdemeanor,  §  56,  subd.  2,  p.  595. 

Free  transportation  may  be  given  to,  and  to  their  families,. 
§  33,  pp.  343,  344. 

False  billing,  weighing  and  classification  of  freight  by,  pro- 
hibited, §  34,  p.  355. 

Unlawful  acts  of,  deemed  to  be  acts  of  carriers,  §  58,  subd.  3,. 
p.  612. 

3.  Of  gas  and  electrical  corporations. 

Forbidden  to  offer  any  office  or  gratuity  to  commissioner  or 
subordinate,  §  15,  p.  87. 

Who  may  verify  annual  report,  §  66,  subd.  6,  pp.  618,  619. 

Names  and  salaries  to  be  stated  in  annual  report,  §  66,  subd. 
6,  pp.  618,  619. 

Who  may  verify  statement  showing  consent  of  municipal  au- 
thorities, §  68,  p.  634. 

Duty  to  comply  with  orders  of  commission,  §  73,  pp.  655,  656. 

Forfeitures  for  failure  to  obey  orders  of  commission  or  pro- 
visions of  Act,  §  73,  pp.  655,  656. 

4.  Miscellaneous. 

Of   Railroad   Young   Men's   Christian   Association,   carriers. 

may  give  free  transportation  to,  §  33,  pp.  343,  344. 
Of  any  corporation,  acts  of,  voidable,  n.  [13],  p.  586. 
Of  corporation  other  than  carrier : 

Violation  of  Act  or  order  of  commission  is  misdemeanor, 

§  58,  subd.  2,  pp.  611,  612. 
Unlawful  acts  of,  deemed  to  be  acts  of  corporation,  §  58, 
subd.  3,  p.  612. 
OFFICES. 

Of  commission: 

In  charge  of  secretary,  §  7,  p.  75. 
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OFFICES  — Continued. 

Of  commission  —  Continued. 

Where  located,  §  10,  subd.  1,  p.  78. 

Meetings  to  be  held  at,  §  10,  subd.  1,  p.  78. 

Management,  §  10,  subd.  2,  p.  79. 

Certified  copies  of  documents  and  orders  filed  in,  to  be  evidence, 

§  17,  p.  91. 
Originals  of  annual  reports  of  carriera  to  be  preserved  in,  §  46, 
pp.  454,  455. 
Of  carrier,  tariff  schedules  to  be  posted  in,  §  28,  pp.  227,  228 
Of  gas  or  electrical  corporations  and  municipalities  furnishing  gaa 

or  electricity,  inspection  of,  §  66,  subd.  8,  p.  619. 
Public,  power  of  legislature  to  abolish,  n.   [7],  p.  664. 

OFFICIAL  DOCUMENTS. 

See  also,  "  Documents." 

Fees  for  certified  copies  of  official  documents  filed  with  commission, 

§  18,  p.  92. 
Copies  of,  for  public  officers  for  which  no  fee  charged,  §  18,  p.  92. 

OFFICIAI  DUTIES. 

See,  "  Duties." 
OFFICIAI  SEAL. 

Commission  shall  have,  §  10,  subd.  1,  p.  78. 

Copies  of  papers  filed  in  office  of  commission,  certified  under  the,  to 
be  evidence,  §  17,  p.  91. 

OPERATE. 

Duty  of  railroad  corporation  to  operate  switches  or  sidetracks,  §  27, 

subd.  2,  pp.  221,  222. 
Investigation  by  commission  of  failure  of  railroad  corporation  to 

operate  switch  or  sidetrack,  §  27,  subd.  2,  pp.  221,  222. 
Permission  of  commission  to  carrier  to  operate,  necessary  in  absence 

of  certificate  of  convenience  and  necessity,  §  53,  pp.  557,  558. 
Franchise  to  operate  railroad  or  street  railroad  not  to  be  transferred 

or  leased  without  consent  of  commission,  §  54,  pp.  576,  577. 
Permission  to  gas  or  electrical  corporation  or  municipality  to,  §  68, 

p.  634. 

OPERATING  EXPENSES. 

Items  to  be  included  in,  n.  [52],  pp.  521,  522. 

Consideration  of,  in  determining  as  to  reasonableness  of  rates,  n. 

[52],  pp.  421,  422. 
OPERATION. 

Of  road  by  receivers,  manner  and  purpose  of,  n.  [15],  p.  43. 

Of  railroads  by  foreign  corporations  is  subject  to  state  control,  n. 

[16],  p.  44. 
Of  railroad  or  street  railroad,  permission  of  commission  for,  §  53, 

pp.  5.57,  558. 
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OBDERS. 

1.  In  general. 

2.  Affecting  carriers. 

3.  As  to  gas  and  electricity. 

1.  In  general. 

Eecord  to  be  kept  of  orders  of  commissioner  or  commission, 

§  Y,  p.  75. 
Of  commissioner,  when  deemed  to  be  order  of  commission, 

§  11,  pp.  79,  80. 
Annual  reports  of   commissions  to  contain  copies  of,  §  16, 

p.  89. 
Eehearing  of,  §  22,  pp.  Ill,  112;  n.  [l]-[4],  pp.  112-114. 
Application  for  rehearing  before  commission  does  not  excuse 
from  compliance  with,  nor  suspend  operation  of,  §  22,  pp. 
Ill,  112. 
Annulment  or  modification  of,  after  rehearing  before  commis- 
sion, §  22,  pp.  Ill,  112, 
M,ethod  of  service,  §  23,  p.  115. 
Acknowledgment  of  service,  §  23,  p.  115. 
Notice  by  party  served  stating  whether  terms  are  accepted  and 

will  be  obeyed,  §  23,  p.  115. 
Effect  of,  §  23,  p.  115. 
Validity  presumed,  n.  [1],  pp.  116-120. 
Upon  whom  binding,  n.  [3],  p.  122. 
May  be  suspended  by  commission,  n.  [4],  p.  122. 
Judicial  review  of: 

In  general,  n.  [5],  pp.  123,  124. 

Review  on  constitutional  grounds,  n.  [7],  pp.  125-128. 
Acts  done  pursuant  to  police  power,  n.  [8],  pp.  128,  129. 
As  to  rates  and  service,  n.  [9],  pp.  129-132. 
Judicial  restraint  of: 

In  general,  n.  [10],  pp.  132,  133. 

Grounds  for,  n.  [11],  pp.  133-135. 

When  temporary  restraining  order  will  be  granted,  n. 

[12],  pp.  135,  136. 
When  temporary  restraining  order  will  be  denied,  n.  [13], 

pp.  136,  137. 
Premature  application  for  injunction  against   enforce- 
ment of,  n.  [14],  pp.  137,  138. 
Where  petitioner  is  unlawful  monopoly,  n.  [15],  p.  138. 
Parties  and  procedure,  n.  [16],  pp.  138,  139. 
Rule  where  reasonable  doubt  exists,  n.  [17],  pp.  139,  140. 
Form  and  scope  of  injunction  orders,  n.   [18],  pp.  140, 

141. 
Relief  from  changed  conditions,  n.  [19],  p.  141. 
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OKDERS  —  Continued. 

1.  In  general' — Continued. 

Federal  interference  with: 

In  general,  n.  [20],  p.  142. 

Attempts  to  prevent  resort  to  federal  courts,  n.  [21],  pp. 

142,  143. 
Where  actions  are  suits  against  a  state,  n.  [22],  pp.  143- 

145. 
Diverse  citizenship  as  ground  of  interference,  n.    [24], 

p.  145. 
Federal  question  raised,  as  giving  jurisdiction,  n.   [25], 

p.  146. 
Amount  in  controversy,  n.   [26],  p.  146. 
What  the  U.  S.  supreme  court  will  review,  n.   [27],  pp. 

146,  147. 
When  federal  court  may  enforce,  n.  [28],  p.  147. 
Judicial  enforcement  of  orders: 

In  general,  n.   [1],  pp.  599,  600;  n.  [14],  p.  610. 

By  federal  courts,  n.   [28],  p.  147. 

Who  may  sue,  n.  [2],  p.  600. 

Commission  as  party  plaintiff  in  action  to  enforce  orders, 

n.    [2],  p.  600. 
Necessary  defendants,  n.   [3],  p.  600. 
Form  of  enforcible  orders,  n.  [4],  p.  601. 
Preliminary  injunctions,  n.  [5],  pp.  601,  602. 
What  evidence  may  be  considered,  n.  [6],  pp.  602,  603. 
Burden  of  proof,  n.  [7],  p.  603. 
Referring  of  intricate  questions,  n.  [8],  p.  603. 
Power  to  reverse  or  modify,  n.  [9],  pp.  604,  605. 
Questions  which  may  be  considered,  n.  [10],  pp.  605-607. 
When  courts  will  enforce,  n.  [10],  pp.  605-607. 
Awards  of  money  damages,  n.  [11],  p.  607. 
Eule  for  doubtful  cases,  n.   [12],  p.  608. 
Effect  of  receivership  on  power  to  enforce  orders  of,  n. 
[15],  pp.  610,  611. 
Power  of  a  commission  as  to,  n.  [17],  pp.  472-474. 
When  a  commission  will  make,  n.  [17],  pp.  472-474. 
Method  of  making  and  scope  of,  n.  [17],  pp.  472-474;  n.  [73], 

pp.  545,  546. 
Commission    may    suspend    promulgation    of    order   pending 

action  by  defendant,  n.  [17],  pp.  472-474. 
Orders  should  be  carried  out  by  receivers,  so  far  as  possible, 

n.   [15],  p.  43. 
Validity  of,  n.  [73],  p.  545. 

Forfeiture  for  violation  of,  by  corporation  other  than  carrier, 
§  58,  subd.  1,  p.  611. 
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OKDERS  —  Continued. 

1.  In  general  —  Continued. 

Violation    by    ajrent    or    offi'^er    of    corporation    other    than 
carrier  a  misdemeanor,  §  58,  subd.  2,  pp.  611,  612. 

2.  Affecting  carriers. 

Commission    may    make,    directing    construction    or    main- 
tenance   of    switch    or    sidetrack   by    railroad    corporation, 

§  27,  5ubd.  ],  p.  221. 
Prescribing  form  of  tariff  schedules,  §  28,  pp.  227,  228. 
Changing  schedule  of  rates,  §  29,  p.  244. 
Allowing  carriers  to  charge  less  for  long  than  for  short  haul, 

§  36,  pp.  377,  378. 
Relieving   carrier   from   duty  to   furnish  sufficient  cars  and 

motive  power,  §  37,  subd.  1,  pp.  397,  398. 
Duty  of  commission  to  make  and  file,  on  investigations  of 

wrongful  acts  or  omissions  of  carriers,  §  48,  subd.  3,  p.  459. 
In  proceedings  to  investigate  wrongful  acts  or  omissions  of 

carrier,  directing  carrier  to  satisfy  cause  of  complaint,  §  48, 

subd.  3,  p.  459. 
Dismissing  petition    in   proceeding   to   investigate   wrongful 

acts  or  omissions  of  carrier,  §  48,  subd.  3,  p.  459. 
Prescribing  equipment,  §  49,  pp.  474,  475. 
Making  or  fixing  tariff  schedules,  n.  [17],  p.  473. 
Relating  to  service  and  facilities,  §  49,  pp.  474,  475;  n.  [73], 

p.  546. 
"Whether  orders  relating  to  service,  facilities,  etc.,  furnished 

by  carriers  regulate  interstate  commerce,  n.  [15],  p.  165. 
Prescribing  practices,  §  49,  pp.  474,  475. 
Prescribing  regulations,  §  49,  pp.  474,  475. 
Fixing  or  affecting  rates,  §  49,  pp.  474,  475;  n.  [17],  pp.  472- 

474;  n.  [73],  pp.  545,  546. 
Prescribing  appliances  to  be  used,  §  49,  pp.  474,  475. 
Establishing  through  routes  and  through  rates,  §  49,  pp.  474, 

475. 
Relating  to  classifications,  n.  [73],  pp.  545,  546. 
Compelling    carriers    to    change    or    improve   tracks,   motive 

power,  facilities,  etc.,  §  50,  p.  547. 
Requiring  change  of  time  schedule,  §  51,  p.  554. 
Directing  increase  of  motive  power,   or  number  of  cars  or 

trains,  §  51,  p.  554. 
Directing  examination  of  accounts,  §  52,  p.  556. 
Authorizing  issue  of  stocks,  bonds,  notee,  etc.,  §  55,  pp.  587- 

589;  n.  [7],  p.  594. 
Validity  of,  n.  [73],  p.  545. 
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2.  Affecting  carriers  —  Continued. 

Duty  of  carriers  and  agents  thereof  to  obey,  §  56,  subd.  1, 

p.  595. 
Forfeitures  by  carriers  and  their  agents  for  failure  to  obey, 

§  56,  subd.  1,  p.  595. 
Each  violation  deemed  separate  offense,  §  56,  subd.  1,  p.  595. 
Agent  or  officer  of  carrier  who  violates,  is  guilty  of  misde- 

demeanor,  §  56,  subd.  2,  p.  595. 
Summary  proceedings  to  prevent  or  stop  violations  of,  §  57, 

p.  598. 
Actions  to  recover  penalties  for  violations  of,  §  59,  p.  613. 
Liability  of  carrier  for  loss  or  injuries  caused  by  violation  of, 

§  40,  pp.  443,  444. 
Jurisdiction  of  courts  over  actions  against  carrier  to  recover 

for  loss  or  injuries  caused  by  violation  of,  §  40,  pp.  443, 

444. 
Investigation  of  violation  of,  §  48,  pp.  458,  459. 

3.  As  to  gas  and  electricity. 

Requiring  improvements  in  methods  of  manufacturing  gas  or 
electricity,  §  66,  subd.  2,  p.  617. 

Fixing  standard  of  illuminating  power  and  purity  of  gas, 
§  66,  subd.  3,  pp.  617,  618. 

Prescribing  methods  of  keeping  books,  records  and  accounts, 
§  66,  subd.  4,  p.  618. 

Permitting  construction  of  plant  and  manufacture  and  sale 
of  gas  and  oloctricity,  §  68,  p.  634. 

Permitting  issues  of  stocks,  bonds,  and  other  forms  of  in- 
debtedness, §  69,  pp.  036,  637. 

Approving  transfer  or  lease  of  franchise  or  works,  §  70,  p. 
639. 

Fixing  price  of  gas  or  electricity,  §  72,  pp.  642,  643. 

Duty  to  comply  with,  §  73,  pp.  655,  656. 

Forfeitures  by  gas  and  electrical  corporations  for  noncom- 
pliance with,  §  73,  pp.  655,  656. 

Agents  and  officers  of  gas  and  electrical  corporations  who 
violate,  guilty  of  misdemeanor,  §  73,  pp.  655,  656. 

Each  violation  deemed  separate  offense,  §  73,  pp.  655,  656. 

Summary  proceedings  to  prevent  or  stop  violations  of,  §  74, 
pp.  656,  657. 

May  be  enforced  by  local  officers,  §  77,  p.  659. 

ORDERS  FILED  WITH  COMMISSION. 

Fee  for  certified  copies  of  orders  filed  with  commission,  §  18,  p.  92. 
Certified  copies  of  orders  filed  with  commission  to  be  evidence,  §  17, 
p.  91. 
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ORDEKS  OF  COURT, 

In  proceedings  to  punish,  for  contempt;  review  of,  n.  [11],  p.  100. 
ORIGINAL  PACKAGE. 

Goods  shipped  interstate  remain  subject  to  federal  control  as  long  as 
they  remain  in,  n.  [9],  p.  156. 

OVERCHARGE. 

Eight  of  shipper  to  recover,  n.  [52],  pp.  205-207. 

Reparation  through  Interstate  Commerce  Commission,  n.  [53],  pp. 

207,  208. 
Burden  of  proof  in  action  to  recover,  n.  [54],  p.  208. 
Evidence  and  findings  in  action  to  recover,  n.  [55],  pp.  208,  209. 
Measure  of  damage,  n.  [56],  p.  209. 
Limitation  of  action  to  recover,  n.  [57],  p.  209. 
Refund  of,  n.  [42],  p.  202. 

OWNERSHIP. 

Of  freight  by  carrier,  effect  of,  on  duties,  n.  [4],  p.  177. 

PAPERS. 

Record  to  be  kept  of,  ordered  filed  with  commission,  §  7,  p.  75. 
Filed  with  commission  or  other  public  officers,  use  of  certified  copies 

of,  as  evidence,  §  17,  p.  91 ;  n.,  p.  91. 
Fee  for  copies  of,  §  18,  p.  92. 

Copies  of,  for  public  officers  for  which  no  fee  charged,  §  18,  p.  92. 
Refusal  of  witness  to  produce,  §  19,  subd.  2,  p.  93. 
Form  of  application  to  compel  production  of,  n.  [3],  pp.  94,  95. 
Relevancy  of,  as  affecting  compelling  of  production  of,  n.   [5],  pp. 

95,  96. 
Validity  of  notice  to  corporations  to  produce,  n.  [6],  p.  96. 
Subpoena  duces  tecum  compelling  production  of,  by  corporations,  n. 

[6],  p.  97. 
Person  not  excused  from  producing,  upon  hearing  before  commission 

or  commissioner,  because  incriminating,  §  20,  pp.  100,  101. 
Whether  immunity  of  witnesses  extends  to  production  of,  n.  [8],  pp. 

108,  109. 
Power  of  commission  or  commissioner  to  examine,  §  45,  subd.  3, 

pp.  450,  451. 
Commission   or   commissioner  may  compel   carriers  to  file  sworn 

copies  of,  §  45,  subd.  3,  pp.  450,  451. 
Examination  of,  on  hearing  by  commission  to  determine  whether 

carrier  shall  issue  stock,  bonds,  etc.,  §  55,  pp.  587-589. 
Of  gas  or  electrical  corporations  and  municipalities  furnishing  gas 

or  electricity,  power  of  commission  to  examine  or  compel  produc- 
tion of,  §  66,  subd.  9,  p.  620. 
Examination  of,  on  hearing  as  to  permitting  issue  of  stock,  bonds, 

etc.,  by  gas  or  electrical  corporation,  §  69,  pp.  636,  637. 
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Of  gas  or  electrical  corporations,  inspection  of,  after  complaint  as  to 

price  or  quality  of  gas  or  electricity,  §  71,  p.  641. 
In  possession  of  board  of  railroad  commissioners,  commission  of 

gas  and  electricity  and  inspector  of  gas  meters  to  be  transferred 

to  public  service  commission,  §  84,  subd.  1,  p.  665. 
In  possession  of  board  of  rapid  transit  railroad  commissioners  to 

be  transferred  to  public  service  commission,  §  84,  subd.  2,  p.  665. 

PAEK  AVENUE  VIADUCT  CASES. 

Notes  on,  pp.  572-576. 

PARTIES. 

Persons  not  parties  to  proceedings  may  appear  and  be  heard,  n. 

[1],  p.  103. 
Actions  under  this  Act,  to  vehich  commission  is  party,  entitled  to 

preference,  §  21,  pp.  110,  111. 
Actions  in  which  State  is  a  party : 

Under  this  Act,  entitled  to  preference,  §  21,  pp.  110,  111. 
To  recover  forfeiture  for  failure  or  refusal  of  carrier  to  prop- 
erly file  or  correct  reports,  §  46,  pp.  454,  455. 
To  recover  penalties  carriers  and  non-carrier  corporations,  or 
oiEcers  and  agents  thereof,  for  violations  of  Act,  or  order  of 
commission,  §  59,  p.  613. 
To  recover  penalties  from  gas  and  electrical  corporations  and 
their  officers  and  agents,  §  73,  pp.  655,  656. 
Interested  parties  may  apply  for  rehearing  before  commission,  §  22, 

pp.  Ill,  112. 
To  suit  to  enjoin  enforcement  of  order  of  commission,  n.  [16],  pp. 

138,  139. 
Who  may  be  complainants  before  commission,  n.  [2],  pp.  461,  462. 
Necessary  or  proper  defendants,  before  commission,  n.  [3],  pp.  462, 

463. 
Who  should  be  permitted  to  intervene  in  proceedings  before  com- 
mission, n.  [4],  p.  463. 
Commission  as  party  in  action  to  enforce  orders,  n.  [2],  p.  600. 
Necessary  defendants  in  actions  to  enforce  orders  of  commission,  n. 

[3],  p.  600. 
Commission  as  party  to  summary  proceedings  in  supreme  court  to 
prevent  or  stop  violation  of  Act,  or  order  of  commission  by  car- 
riers, §  57,  p.  598. 
Commission  as  party  to  summary  proceedings  against  gas  or  elec- 
trical corporations  or  municipalities  furnishing  gas  or  electricity, 
§  74,  pp.  656,  657. 
To  joint  tariffs,  names  of,  shall  be  specified  in  tariff  and  evidence  of 
concurrence  of,  shall  be  filed  with  commission,  §  30,  subd.  1,  pp. 
245,  246. 
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PARTNERSHIP. 

When  included  in  term  "street  railroad  corporation,"  §  2,  subd.  g, 

p.  33. 
When  included  in  term  "railroad  corporation,"  §  2,  subd.  h,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 
Engaging  in  business  of  carrier;  extent  of  state  visitorial  powers 

over,  n.  [2],  p.  94. 

PARTY-RATE  TICKETS. 

See,  "Tickets." 

PASSENGER  CARS. 

Whether  statute  regulating  heating  of,  is  regulation  of  interstate 
commerce,  n.  [16],  p.  169. 

PASSENGERS. 

See  also,  "  Cars  ;"  "  Passes  ;"  "  Tickets." 

For  matters  applicable  to  transportation  generally,  but  which  may 
also  be  relevant  and  applicable  to  the  carrying  of  passengers,  see 
specific  heads,  such  as,  "Actions;"  "  Charges;"  "  Classification;" 
"  Commission  ;"  "  Damages  ;"  "  Railroads  ;"  "  Eates  ;"  etc. 

1.  In  general. 

2.  Transportation. 

3.  Rates  and  schedules. 

4.  Discriminations  and  preferences. 

5.  Transfers. 

1.  In  general. 

Carriers  of,  not  included  in  term  "  common  carriers  "  at  com- 
mon law,  n.  [2],  p.  35. 

2.  Transportation. 

Application  of  Article  II.  of  Act  to  transportation  of,  §  25, 

p.  148. 
General  public  control  over  transportation  of,  n.  [2],  pp.  4-8. 
Scope  of  regulative  power  over  transportation  of,  n.  [2],  pp. 

4^8. 
What  constitutes  a  "depot,"  n.  [10],  p.  40. 
Duty   of  carrier  to  furnish  safe   and   adequate   service  and 

facilities  for,  §  26,  p.  173. 
Duty  of  carriers  to  transport,  n.  [11],  p.  183. 
Duty  of  carrier  to  furnish  seats,  n.  [17],  p.  186. 
Statutes  requiring  furnishing  of  seats,  declaratory  of  common 

law,  n.  [1],  p.  175. 
Passengers  not  bound  by  rules  of  carriers  of  which  public  has 

no  notice,  n.  [22],  p.  190. 
Copies  of  agreements  between  carriers  as  to,  be  filed,  §  80, 

subd.  2,  p.  246. 
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2.  Transportation  —  Continued. 

Carrier  to  furnish  facilities  for  interchange  of  traffic  with 

connecting  lines,  §  35,  pp.  358,  359. 
Liability  of  carrier  for  through  transportation,  n.   [31],  pp. 

374,  375. 
Carriers  shall  have  cars  and  motive  power  sufficient  for  trans- 
portation of,  §  37,  subd.  1,  pp.  397,  398. 
Eegulation  by  commission  of  service  in,  §  49,  pp.  474,  475. 
Regulation  by  commission  of  appliances  used  in  transporta- 
tion of,  §  49,  pp.  474,  475. 
Eegulation  by  commission  of  equipment  to  be  used  in,  §  49 

pp.  474,  475. 
Commission  may  prescribe  regulations  of  carriers  of,  §  49,  pp 

474,  475. 
Fixing  by  commission  of  practices  of  carriers  in,  §  49,  pp. 

474,  475. 
Power  of  commission  to  establish  through  routes  for,  §  49. 

pp.  474,  475. 
Power  to  compel  furnishing  of  drinking  water  to,  n.  [14],  p 

489. 
Power  of  commission  to  order  changes  of,  or  improvements 

in,  power  or  facilities  for,  §  50,  p.  547. 
Power  of  commission  to  change  time  schedule  for,  §  51,  p. 

554. 
Commission  may  order  increase  in  number  of  cars  or  trains 

used  in,  §  51,  p.  554. 
Commission  may  order  increase  of  power  to  be  used,  §  51, 

p.  554. 

3.  Rates  and  schedules. 

Exemptions  from  public  control  as  to  rates  for  transporting, 
n.  [16]-[21],  pp.  13-18. 

Validity  of  commission  plan  of  regulating  charges  for  trans- 
portation of,  n.  [14],  pp.  51-54. 

Right  of  carriers  to  demand  fare  of,  n.  [30],  p.  194. 

What  sum  may  be  tendered  by,  in  payment  of  fare  on  street 
cars,  n.  [49],  p.  205. 

Duty  of  carrier  to  make  just  and  reasonable  charges  for  trans- 
portation of,  §  26,  p.  173. 

Necessity  for  filing  and  publishing  schedule  of  rates  for  trans- 
portation of,  §  28,  pp.  227,  228. 

Classification  to  be  contained  in  tariff  schedules,  §  28,  pp. 
227,  228. 

Rules  of  carrier  affecting  value  of  services  rendered,  to  be 
published  in  tariff  schedules,  §  28,  pp.  227,  228. 
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3.  Rates  and  schedules  —  Continued. 

Changes  in  tariff  schedules,  §  29,  p.  244. 

Joint  tariffs,  §  30,  subd.  1,  pp.  245,  246. 

Carrier  shall  charge  rates  specified  in  schedule  for  transpor- 
tation of,  §  33,  pp.  343,  344. 

Transportation  of,  not  permissible  prior  to  filing  and  publica- 
tion of  schedules,  §  33,  pp.  343,  344. 

Free  transportation  may  be  given  only  to  enumerated  per- 
sons, §  33,  pp.  343,  344. 

Who  are  gratuitous  passengers,  n.   [12],  p.  350. 

Fares  shall  not  be  greater  for  short  than  for  long  hauls 
over  same  line  in  same  direction,  §  36,  pp.  377,  378. 

Power  of  commission  to  determine  and  fix  reasonable  and  just 
rates,  §  49,  pp.  474,  475. 

Power  of  commission  to  establish  joint  rates  for  transporta- 
tion of,  §  49,  pp.  474,  475. 

4.  Discriminations  and  preferences. 

Discrimination  in  rates  prohibited,  §  31,  pp.  250,  251. 

Other  traffic  from,  as  justification  for  discriminatory  rates,  n. 
[45],  p.  277. 

No  indentity  of  service  in  transporting  through  and  local 
passenger,  n.  [76],  p.  300. 

Undue  preference  shall  not  be  given  in,  §  32,  p.  310. 

Carriers  may  not  discriminate  against  negroes  in  quality 
of  accommodations  furnished,  n.  [27],  pp.  333,  334. 

Equal  privileges  and  facilities  shall  be  extended,  §  33,  pp.  343, 
344. 

Discrimination  by  carriers  between  connecting  lines  forbid- 
den, §  35,  pp.  358,  359. 

5.  Transfers. 

Right  to  receive  transfers  on  street  railroads,  n.    [58],  pp. 

209-211. 
Construction  and  validity  of  transfer  statutes,  n.  [59]-[Cl], 

pp.  211-213. 
Eules  of  street  railroad  companies  as  to  demand  for  transfers, 

n.  [62],  pp.  213,  214. 
Sufliciency  of  demand  for  transfer,  n.  \G3~l,  p.  214. 
Facts  establishing  refusal  to  issue  transfers,  n.   [G4],  p.  214. 
Presumption  that  proper  transfer  will  be  issued,  n.   [65],  p. 

214. 
Issuance  of  improper  transfers  to,  n.  [66],  pp.  214,  215. 
Time  limit  on  use  of  transfers,  n.  [67],  p.  215. 
Each  refusal  to  issue  transfer  to,  a  separate  offense,  n.  [68], 

p.  215. 
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Eecovery  in  single  action  of  more  than  one  penalty  for  re- 
fusals to  issue  transfers,  n.  [69],  pp.  215-217. 

Good  faith  of,  as  affecting  right  to  penalty  for  refusal  to 
issue  transfer,  n.  [YO],  p.  217. 

Matters  in  defense  in  actions  by,  to  recover  statutory  penal- 
ties, n.  [71],  pp.  218,  219. 

Eecovery  for  vcrongful  ejection  from  cars,  n.  [74],  pp.  220, 
221. 

PASSES. 

Public  service  corporation  forbidden  to  offer,  to  commissioner  or 
subordinate,  §  15,  p.  87. 

Receiving  of,  by  public  officers  forbidden,  n.  [3],  pp.  88,  89. 

Issuance  of,  as  discrimination,  n.  [58],  p.  282. 

May  be  given  only  to  enumerated  persons,  §  33,  pp.  343,  344. 

Lawfulness  of  issuance  of,  n.  [11],  pp.  349,  350. 

Commission  will  not  decide  ex  parte  whether,  may  be  given  to  a 
certain  class  of  persons,  n.  [16],  p.  351. 

Prosecution  for  giving,  n.  [17],  p.  351. 

Holders  of,  who  have  compensated  the  carrier  thereof,  not  gratui- 
tous passengers,  n.  [12],  p.  350. 

Construction  of  statutes  relative  to,  n.  [14],  p.  351. 

Retroactive  effect  of  statutes  relative  to,  n.  [15],  p.  351. 

PAYMENT. 

Of  expenses  of  ofSces  of  commissions,  §  14,  subd.  1,  p.  78. 

Of  salaries  and  expenses  of  commissions,  §  14,  pp.  82,  83. 

Discretion  of  paying  officer  as  to  audited  claims,  n.  [3],  p.  86. 

Of  fees  of  witnesses,  §  19,  subd.  1,  p.  92. 

Of  notes,  stock,  bonds,  etc.,  of  carriers,  §  55,  pp.  587-589. 

Of  notes,  stock,  bonds,  etc.  of  gas  and  electrical  corporation,  §  69, 

pp.  636,  637. 
Of  salaries  and  disbursements  of  commissions,  appropriations  for, 

§  88,  p.  669. 

PENAL  STATUTES. 

See  also,  "  Statutes." 

Acts  construed  as  penal,  n.  [35],  p.  27. 

Strict  or  liberal  construction  of,  n.   [36],  pp.  27,  28. 

Doubts  as  to  construction  of,  how  resolved,  n.  [37],  pp.  28,  29. 

Divisibility  of,  n.    [40],  pp.   30,   31. 

Relative  to  giving  of  transfers : 

How  construed  generally,  n.  [59],  p.  211. 

Validity  of,  n.  [60],  pp.  211,  212. 
Penalties  fall  upon  repeal  of,  n.  [73],  p.  220. 
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PENALTIES  AND  FORFEITURES. 

See  also,  "Penal  Statutes.'' 

Doubts  in  construction  of  statute  resolved  in  favor  of  party  of 
whom  penalty  is  claimed,  n.  [37],  pp.  28,  29. 

Divisibility  of  regulative  statute  containing  invalid  provision  as  to, 
n.  [40],  pp.  30,31.. 

For  refusal  to  issue  transfers,  good  faitb  of  passenger  as  affecting 
right  to,  n.  [70],  p.  217. 

Fall  upon  repeal  of  statute,  n.  [73],  p.  220. 

Right  to  recover  damages  as  affected  by  right  to,  n.  [74],  pp.  320, 
221. 

For  discrimination  betvi^een  connecting  carriers,  n.  [32],  p.  375. 

For  failure  to  furnish  cars: 

Eight  of  shipper  to  recover,  n.  [31],  p.  341. 
Effect  of  application  on  right  to,  n.  [6],  p.  401. 
Validity  of  statutes,  n.  [14],  p.  407. 
Construction  of  statutes,  n.  [15],  p.  408. 
What  constitute  separate  offenses,  n.  [16],  p.  408. 

By  carrier  for  failure  to  file  suitable  report,  §  46,  pp.  454,  455. 

Permission  by  commission  to  carrier  to  exercise,  lease  or  transfer 
franchise  not  waiver  of  forfeiture,  §  54,  pp.  576,  577. 

By  carriers  for  failure  to  comply  with  provisions  of  Act  or  obey 
orders  of  commission,  §  56,  subd.  1,  p.  595. 

For  failure  of  officers  or  agents  of  carriers  to  obey  provisions  of  act 
or  order  of  commission,  §  56,  subd.  2,  p.  595. 

Validity  of  statutes  prescribing,  n.,  pp.  596,  597. 

Acts  of  railroads  showing  incurring  of,  n.,  p.  597. 

For  violation  of  Act  or  order  of  commission  by  corporations  other 
than  carriers,  §  58,  subd.  1,  p.  611. 

Acts  of  agents  and  officers  deemed  acts  of  corporations  in  construing 
provisions  as  to,  §  58,  subtt.  3,  p.  612. 

For  failure  of  gas  or  electrical  corporation  or  municipality  furnish- 
ing gas  or  electricity  to  make  or  correct  an  annual  report,  §  66, 
subd.  6,  pp.  618,  619. 

For  failure  to  furnish  gas  or  electricity,  n.  [18],  pp.  630,  631. 

For  failure  to  furnish  electricity,  construction  of  statute  prescrib- 
ing, n.  [18],  p.  631. 

Forfeitures  not  waived  by  permission  to  gas  or  electrical  corpora- 
tions to  transfer  or  lease  franchise,  §  70,  p.  639. 

By  gas  and  electrical  corporations  and  their  agents  for  failure  to 
comply  with  orders  of  commission  or  provisions  of  Act,  grounds 
for,  actions  for,  and  waiver  of,  §  73,  pp.  655,  656. 

For  exacting  excessive  charges  for  gas,  n.,  p.  656. 
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PENALTIES  AND  FORFEITUEES  —  Continued. 
Actions  by  individuals  injured  to  recover: 

In  general,  n.  [72]  pp,  219,  220. 

Recovery  of  more  than  one  in  single  action,  n.  [69],  pp.  215- 
217. 

Matters  in  defense,  n.  [71],  pp.  218,  219;  n.  [22],  p.  376. 

Burden  of  proof  in  action  to 'recover,  for  delay  in  transporta- 
tion, n.  [32],  p.  437. 
Public  action  to  recover: 

In  general,  §   59,  p.  613;  §  73,  pp.  656,  657;  n.,  pp.  614,  615. 

Matters  in  defense,  n.  [71],  pp.  218,  219. 

Disposition  of  money  received  as,  §  59,  p.  613 ;  §  66,  subd.  6,  pp. 
618,  619;  §  73,  pp.  655,  656. 

Eemission  of  forfeitures  of  carriers   and  non-carrier  corpora- 
tions, §  59,  p.  613. 

Remission  of  forfeitures  of  gas  or  electrical  corporations,  §  73, 
pp.  655,  656. 

PENDING  ACTIONS  OR  PROCEEDINGS. 

See,  "Actions;"  "Proceedings." 

PENSIONERS. 

Passes  or  free  transportation  may  be  given  to  pensioners  of  carriers 
and  their  families,  §  33,  pp.  343,  344. 

PERIOD. 

To  be  covered  by  annual  reports  of  gas  and  electrical  corporations, 

§  66,  subd.  6,  pp.  618,  619. 
To  be  covered  by  annual  reports  of  municipalities  furnishing  gas  or 

electricity,  §  66,  subd.  7,  p  619. 

PERISHABLE  GOODS. 

Preference  may  be  given  to  shipments  of,  n.   [14],  p.  321. 
Shipments  of,  may  receive  preference  in  distribution  of  cars,  §  37, 
subd.  1,  pp.  397,  398. 

PERJURY. 

No  exemption  from  punishment  for,  §  20,  pp.  100,  101. 

PERSONAL  SERVICE. 

See,  "  Service." 
PERSONS. 

Scope  of  term  "  person,"  §  2,  subd.  d,  p.  32. 

When  included  in  term  "  railroad  corporation,"  §  2,  subd.  b,  p.  32. 

When  included  in  term  "  street  railroad  corporation,"  §  2,  subd.  g, 

p.  33. 
When  included  in  term  "  common  carriers,"  §  2,  subd.  i,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 
Term  includes  corporations,  n.  [11],  p.  40. 
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PERSONS  —  Continued. 

Who  are  ineligible  for  appointment  as  commissioner  or  subordinate 

officer,  §  9,  p.  77. 
Service  of  order  of  commission  upon,  §  23,  p.  115. 
Acknowledgment  of  service  of  order  of  commission,  §  23,  p.  115. 
Shall  be  no  discrimination  against,  by  carriers,  §  31,  pp.  250,  251. 
Shall  receive  no  undue  preference  from  carriers,  §  32,  p.  310. 
To  whom  carriers  may  give  free  transportation,  §  33,  pp.  343,  344. 

PESTILENCE. 

Carriers  may  give  free  transportation  to  provide  relief  in  case  of, 
§  33,  pp.  343,  344. 

PETITION. 

See  also,  "  Complaints  ;"  "  Pleadings." 

To  commission  by  shipper  upon  failure  of  railroad  corporation  to 
furnish  or  operate  sidetrack  or  switch,  §  27,  subd.  2,  pp.  221,  222. 

Necessary  to  obtain  relief  from  long  and  short  haul  rule,  n.  [12],  p. 
382. 

To  commission  setting  forth  wrongful  acts  or  omissions  of  car- 
riers, §  48,  subd.  2,  pp.  458,  459. 

Order  dismissing,  in  proceeding  to  investigate  wrongful  acts  or 
omissions  of  carrier,  §  48,  subd.  3,  p.  459. 

In  summary  proceedings  in  supreme  court  to  stop  or  prevent  viola- 
tion of  Act  or  order  of  commission  by  carriers,  §  57,  p.  598. 

Of  commission  to  Interstate  Commerce  Commission  regarding 
freight  rates  on  interstate  traffic,  §  60,  p.  C15. 

In  summary  proceedings  against  gas  or  electrical  corporations  or 
municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

PHYSICIANS  AND  SURGEONS. 

Free  transportation  may  be  given  to  physicians  employed  by  car- 
riers, and  to  their  families,  §  33,  pp.  343,  344. 

Carrier  may  give  free  transportation  to,  when  attendant  on  persons 
injured  in  accidents  or  wrecks,  §  33,  pp.  343,  344. 

PLACES. 

Between  which  property  and  passengers  are  carried  to  be  stated  in 
tariff  schedules,  §  28,  pp.  227,  228. 

PLACES  OF  RESIDENCE. 

Of  persons  complaining  of  quality  or  price  of  gas  or  electricity  to  be 
stated  in  complaint,  §  71,  p.  641. 

PLANS. 

In  possession  of  Board  of  Eapid  Transit  Commissioners  to  be  trans- 
ferred to  Public  Service  Commission,  §  84,  subd.  2,  p.  665. 
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PLANTS. 

Of  gas  and  electrical  corporations,  location  of,  to  be  stated  in 
annual  report,  §  66,  subd.  6,  pp.  618,  619. 

Of  municipalities  furnishing  gas  or  electricity,  location  of,  to  be. 
stated  in  annual  report,  §  66,  subd.  Y,  p.  619. 

For  mannufacture  and  distribution  of  gas  or  electricity,  inspection 
of,  by  commission,  §  66,  subd.  8,  p.  619. 

Of  electrical  corporations,  scope  of  term,  n.  [2],  p.  622. 

Issue  of  stocks,  bonds,  etc.,  by  gas  or  electrical  corporations  for  con- 
struction, etc.  of,  §  69,  pp.  636,  63Y. 

Of  gas  or  electrical  corporations,  inspection  of,  after  complaint  as  to 
price  or  quality  of  gas  or  electricity,  §  71,  p.  641. 

PLEADINGS. 

See  also,  "  Complaints  ;"  "  Petitions." 

In  actions  arising  from  unlawful  discriminations  in  rates,  n.  [84], 

pp.  303,  304;  n.  [32],  p.  342. 
In  action  to  recover  for  discriminations  as  to  facilities,  n.  [32],  p. 

342. 
Answer  in  proceeding  to  determine  as  to  violations  of  long  and 

short  haul  rule,  n.  [19],  p.  384. 
In  action  to  recover  for  failure  to  furnish  cars,  n.  [21],  p.  409. 
Limitation  of  liability  niust  be  pleaded,  n.   [25],  p.  433. 
In  action   against  carriers  to  enforce  statutory  liabilities,  n.   [7], 

pp.  448,  449. 
Complaint  or  petition  to  commission  setting  forth  wrongful  acts  or 

omissions  of  carriers,  §  48,  subd.  2,  pp.  458,  459. 
Service  of  complaint  upon  controlling  company,  n.  [5],  p.  463. 
In  proceedings  generally  before  commission,  n.  [9],  p.  465. 
Complaint  as  to  quality  or  price  of  electricity,  §  71,  p.  641. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 

municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 
Time  for  answering  and  default  in  summary  proceedings  against 

carriers  and  gas  or  electrical  corporations,  §  57,  p.  598;   §  74, 

pp.  656,  657. 

PNEUMATIC  TUBES. 

Not  railroads,  n.  [8],  p.  38. 

POINT  OF  INTERSECTION. 

Of  street  railroads,  term  defined,  n.  [58],  p.  210. 

POLICE  POWEE. 

General  scope  of  power  to  impose  police  regulations,  n.  [2],  pp.  4^8. 
State  may  not  contract  away  right  to  exercise,  n.  [16],  p.  13. 
Corporation  in  hands  of  receivers  subject  to,  n.  [15],  p.  43. 
Exercise  of,  through  commissions,  n.  [14],  p.  52. 
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POLICE  POWES  — Continued. 

Judicial  review  of  acts  done  in  exercise  of,  n.  [8],  pp.  128, 129. 
Of  state,  extent  of,  n.  [12],  p.  163. 

Of  state  with  reference  to  gas  and  electrical  corporations,  n.  [6],  pp. 
623,  624. 

POSTING. 

Of  tariff  schedule  of  carriers  required,  §  28,  pp.  227,  228. 
Effect  of  improper,  of  tariff  schedules,  n.  [7],  pp.  347,  348. 

POST  OFFICE  INSPECTORS. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 

POWER. 

Kind  used  does  not  affect  scope  of  term  "  railroad,"  §  2,  subd.  f,  p. 
33. 

Kind  used  in  operating  does  not  affect  scope  of  term  "  street  rail- 
road," §  2,  subd.  e,  p.  32. 

Carrier  shall  have  sufficient,  to  meet  requirements,  §  37,  subd.  1, 
pp.  397,  398. 

Commission  may  order  increase  in,  §  51,  p.  854. 

Commission  may  order  changes  in,  §  50,  p.  547. 

Application  of  Article  IV.  of  Act  to  manufacture,  etc.,  of  gas  elec- 
tricity for,  §  65,  p.  616. 

POWER  HOUSES. 

Used  in  manufacture  and  distribution  of  gas  or  electricity,  inspec- 
tion of,  by  commission,  §  66,  subd.  8,  p.  619. 

POWERS. 

Of  various  persons,  officers,  corporations  and  bodies,  see   specific 

heads. 
PRACTICE. 

In  proceedings  before  justice  of  supreme  court  to  punish  for  con- 
tempt, §  19,  subd.  2,  p.  93. 
On  hearings  generally  before  commissions,  §  20,  pp.  100,  101;  n. 

[16],  pp.  470-472. 
Preferences  in  actions  or  proceedings  in  which  the  commission  or 

state  is  a  party,  §  21,  pp.  110,  111. 
In  summary  proceedings  in  supreme  court  against  carriers,  §  57, 

p.  598. 
Upon  investigation  as  to  quality  or  price  of  gas  or  electricity,  §  72, 

pp.  642,  643. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 

municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 
PREFERENCE. 

In  trial  of  causes  to  which  commission  or  state  is  party,  §  21,  pp. 

110,  HI;  n.,  p.  111. 
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PREFERENCE—  Continued. 

Validity  of  statute  giving  preference  to  certain  actions,  n.,  p.  111. 
Carriers  forbidden  to  give,  in  transporting  persons  or  property,  §  32, 

p.  310. 
Devices  for  giving,  n.  [16],  pp.  259,  260. 

May  be  given  to  shipments  of  perishable  property,  n.  [14],  p.  321. 
May  be  given  to  shipments  of  live  stock  and  perishable  property  in 

distribution  of  cars,  §  37,  subd.  1,  pp.  397,  398. 
In  grants  of  right  to  do  business  on  carriers'  premises,  n.   [20],  p. 

327. 
In  rates  or  service,  investigation  of,  §  49,  pp.  474,  475. 

PREFERRED  STOCK. 

See,  "  Stock." 

PRELIMINARY  INJUNCTIONS. 

See  "  Injonotions." 

PREPAYMENT. 

Of  charges,  waiver  by  carrier  of  right  to,  n.  [51],  p.  205. 
Eight  of  connecting  carrier  to  require,  n.  [6],  pp.  363,  364. 

PRESENTS. 

Public  service  corporation  forbidden  to  offer,  to  commissioner  or 
subordinate,  §  15,  p.  87. 

PRESIDENT. 

Of  gas  or  electrical  corporation  may  verify  annual  report,   §  66, 
subd.  6,  pp.  618,  619. 

Of  gas  or  electrical  corporation,  verification  by,  of  statement  show- 
ing consent  of  municipal  authorities,  §  68,  p.  634. 
PRESSURE. 

Of  gas,  regulation  of,  §  66,  subd.  3,  pp.  617,  618. 

Of  gas,  complaints  as  to,  §  71,  p.  641. 

PRESUMPTION. 

See  also,  "  Burden  of  Proof  ;"  "  Evidence." 

Of  validity  of  orders  of  commission,  n.   [1],  pp.  116-120. 

Of  wrong  does  not  arise  from  advance  in  rates,  n.  [39],  p.  200. 

That  proper  transfer  will  be  issued  to  passenger,  n.  [65],  p.  214. 

Of  legality  of  rates  filed  and  posted,  n.  [14],  p.  233. 

PRICE. 

See,  "Charges;"  "Eates." 

PRINTED. 

Tariff  schedules  to  be,  §  28,  pp.  227,  228. 

PRINTING. 

Of  abstracts  of  reports  of  public  service  corporations,  §  16,  p.  89. 
Of  annual  reports  of  commissions,  §  16,  p.  89. 
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PRIVATE  CARS. 

See  generally,  "  Cars." 

Duty  of  carriers  as  to  hauling  of,  n.  [10],  p.  181;  n.  [25],  p.  331. 

Use  of,  not  favored,  n.  [24],  p.  192. 

Discrimination  as  to  shipments  in,  n.  [65],  pp.  287,  288. 

Whether  particular  facts  as  to,  show  discrimination  in  rates,  n.  [66], 

p.  289. 
Whether  to  be  included  in  making  percentage  distribution  of  cars, 

n.  [11],  pp.  405,  406. 

PRIVILEGE. 

Of  witnesses,  see,  "  Immunity." 

PRIVILEGES. 

See  also,  "  Discrimination  ;"  "  Service." 

Duty  of  carriers  as  to  extending  special  privileges  to  all,  n.  [18], 
pp.  323-326. 

Granted  by  carrier  must  be  stated  in  tarifE  schedule,  §  28,  pp.  227, 
228. 

Equal  privileges  shall  be  extended  to  all  by  carrier,  §  33,  pp.  343, 
344. 

Of  carrier  under  franchise,  not  to  be  transferred  or  leased  without 
consent  of  commission,  §  53,  pp.  557,  558. 

Permission  of  commission  for  exercise  of,  by  carriers,  §  53,  pp. 
557,  558. 

Given  by  franchise  to  a  carrier  not  enlarged  by  permission  to  trans- 
fer or  lease  franchise,  §  54,  pp.  576,  577. 

Given  by  franchises  shall  not  be  exercised  by  gas  or  electrical  cor- 
porations without  approval  of  commission,  §  68,  p.  634. 

Given  by  franchise  to  gas  or  electrical  corporation  not  enlarged  by 
permission  to  transfer  or  lease  franchise,  §  70,  p.  639. 

PROCEDURE. 

See  also,  "  Notice  ;"  "  Practice  ;"  "  Preferences." 

Before  commission  or  commissioner,  generally,  §  20,  pp.  100,  101; 

n.  [16],  pp.  470-472. 
Commission  should  not  be  bound  by  technical  rules  of,  §  20,  pp.  100, 

101;  n.  [1],  pp.  101-103. 
Upon  investigation  as  to  quality  or  price  of  gas  or  electricity,  §  72, 

pp.  642,  643. 
In  suit  to  enjoin  enforcement  of  order  of  commission,  n.   [16],  pp. 

138,  139. 
In  summary  proceedings  in  supreme  court  against  carriers,  §  57, 

p.  598. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 

municipalities,  §  74,  pp.  656,  657. 
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PEOCEEDINGS. 

See  also,  particularly,  "  Investigations  and  Heahings  ;"  "  Summary 
Proceedings." 

See  also,  "  Commission  ;"  "  Contempt  ;"  "  Evidence  ;"  "  Oath  ;"  "  Or- 
ders;" "Parties;"  "Practice;"  "Preferences;"  "Procedure;" 
"  Eehearings  ;"  "  Witnesses." 

Of  commission  to  be  recorded  by  secretary,  §  7,  p.  75. 

Duty  of  counsel  to  commission  to  appear  in,  and  prosecute,  §  12, 
p.  80. 

Of  commission  deemed  public  records,  §  16,  p.  89. 

Fees  for  certified  copy  of  proceedings  before  commission,  §  18,  p.  92. 

Necessity  for  regularity  in,  n.   [12],  p.  100. 

Effect  of  Act  on  pending  proceedings,  §  85,  p.  666. 

Instituted  by  boards  abolished  by  Act  may  be  continued  by  com- 
mission, §  85,  p.  666. 

PROCESS-SERVEES. 

Employment  and  removal  by  counsel  to  commission,  §  6,  pp.  74,  75. 
Acts  justifying  removal,  §  15,  p.  87. 

PROCURES. 

Agent  or  officer  of  carrier  vrho  procures  violation  of  provisions  of 
Act  or  order  of  commission  guilty  of  misdemeanor,  §  56,  subd. 
2,  p.  595. 

Agent  or  officer  of  corporation  other  than  carrier  who  procures  viola- 
tion of  Act  or  order  of  commission  guilty  of  misdemeanor,  §  58, 
subd.  2,  pp.  611,  612. 

PRODUCTION  OF  BOOKS  AND  PAPERS. 

Refusal  of  witness  to  produce  books  or  papers,  §  19,  subd.  2,  p.  93. 
Form  of  application  to  compel,  n.  [3],  pp.  94,  95. 
When  subpoena  duces  tecum  will  be  refused,  n.  4,  p.  95. 
Relevancy  as  affecting  compelling  of,  n.  [5],  pp.  95,  96. 
Production  by  a  corporation,  n.  [6],  pp.  96,  97. 
Whether  immunity  of  witnesses  extends  to,  n.  [8],  pp.  108,  109. 
Power  of  commission  to  compel,  by  carriers,  §  45,  subd.  3,  pp.  450, 
451. 

PROHIBITED  ACTS. 

Of  commissioners  and  subordinates,  §  15,  p.  87. 

PROMISSORY  NOTES. 

See,  "Notes." 

PROPERTY. 

Matters  relating  to  the  transportation  of,  see  specific  heads. 
Liability  of  carriers  for  loss  of,  or  injury  to,  see,  "  Liability." 
Devoted  to  public  use,  general  power  to  regulate,  n.  [1],  p.  4. 
Devoted  to  public  use,  scope  of  power  to  regulate,  n.  [2],  pp.  4-8. 
Franchises  are,  n.  [7],  p.  9;  n.  [2],  p.  621. 


1088  Public  Seevice  Law  and  Notes. 

PROPERTY  —  Continued. 

Of  carriers,  how  value  of,  is  determined,  n.  [46],  pp.  517-519. 

Of  carriers,  power  of  commission  to  order  changes  in,  or  repairs  of, 
§  50.  p.  547. 

Issue  of  stocks,  bonds,  notes,  etc.,  by  carrier  for  acquisition  of,  §  55, 
pp.  587-589. 

Of  gas  and  electrical  corporations,  decription  of,  to  be  contained  in 
annual  report,  §  66,  subd.  6,  pp.  618,  619. 

Of  municipality,  used  in  furnishing  gas  and  electricity,  description 
of,  to  be  given  in  annual  report,  §  66,  subd.  7,  p.  619. 

Used  in  manufacture  and  distribution  of  gas  or  electricity,  inspec- 
tion of,  §  66,  subd.  8,  p.  619. 

Issue  of  stocks,  bonds,  etc.  by  gas  or  electrical  corporation  for  ac- 
quisition of,  §  69,  pp.  636,  637. 

PROPERTY  IN  TRANSIT. 

Free  transportation  may  be  given  to  caretakers  of,  §  33,  pp.  343,  344. 
PROPERTY  OWNERS. 

See,  "Abutting  Owners." 

PRO- RATE. 

Duty  of  carrier  to,  in  case  of  car  shortage,  n.  [9],  pp.  403,  404. 

PROSECUTION. 

See  also,  "  Criminal  Liability." 

Of  witness  for  contempt,  §  19,  subd.  2,  p.  93. 

PUBLIC. 

Control  of,  over  public  service  corporations,  see,  '"  Legislature," 
and  specific  heads. 

Grants  to  public  service  corporations  construed  favorably  to  rights 
of,  n.  [30],  pp.  £3,  24. 

Extent  of  interest  of,  in  rates  of  carriers,  n.  [44],  p.  203. 

Transfer  statutes  construed  favorably  to  right  of,  to  receive  trans- 
fers, n.   [59],  p.  211. 

Commission  may  order  improvements  in  transportation  facilities  to 
promote  security  or  convenience  of,  §  50,  p.  547. 

Commission    shall    see    that    gas    and    electrical    corporations    and 
municipalities   furnishing   gas   and   electricity   are   operated   for 
security  and  accommodation  of,  §  66,  subd.  5,  p.  618. 
PUBLICATION. 

See,  "  Tariff  Schedules." 

PUBLIC  CONTROL. 

See,  "  Legislature." 

PUBLIC  CONVENIENCE,  CERTIFICATE  OF. 

See,  "  Certificate  of  Public  Convenience  and  Necessity." 

PUBLIC  DOCUMENTS. 

See,  "  Documents." 


Index.  1089 

PUBLIC  HEALTH. 

Commission  may  order  improvements  as  to  the  manufacture  and 
supplying  of  gas  and  electricity,  ■which  will  preserve,  §  66,  subd. 
2,  p.  617. 

PUBLIC  HEARING. 

See,  "Heaeing;"  "Investigations." 

PUBLIC  INTEREST. 

Commission  has  power  to  order  improvements  as  to  manufacture 
and  supplying  of  gas  and  electricity  which  will  promote,  §  66, 
subd.  2,  p.  617. 

PUBLIC  MONEYS. 

Appropriations  from,  for  payment  of  salaries  and  expenses  of  com- 
missions, §  14,  pp.  82,  83. 

PUBLIC  NECESSITY,  CERTIFICATE  OF. 

See,  "  Certificate  of  Public  Convenience  and  NEOESisiTY." 

PUBLIC  OFFICERS. 

See,  "Offioees." 

PUBLIC  PLACE. 

Use  of,  as  requisite  to  existence  of  street  railroad,  §  2,  subd.  e,  p.  32. 

PUBLIC  RECORDS. 

See,  "Eecords." 

PUBLIC  SERVICE  COMMISSION. 

See,  "  Commission." 

PUBLIC  SERVICE  COMMISSIONER. 

See,  "  Commissioner." 

PUBLIC  SERVICE  COMMISSIONS  LAW. 

See,  "Act." 

PUBLIC  SERVICE  CORPORATIONS. 

See  also,  "  Common  Caeeiees  ;"  "  Corpoeations  ;"  "  Electeical  Cor- 
porations ;"  "  Gas  Corporations  ;"  "  Eailroads  ;"  "  Street  Rail- 
roads." 

Scope  of  state  regulative  power  over,  n.  [2],  pp.  4^8. 

Charters  of,  as  contracts,  n.  [7],  p.  9. 

Franchises  as  property,  n.  [7],  p.  9. 

Source  and  extent  of  state  legislative  power  over,  n.  [22],  pp.  18,  19. 

"Whether  owners  of  controlling  amounts  of  stock  of,  are  subject  to 
public  control,  n.  [13],  p.  41. 

Lessees  of,  subject  to  regulation,  n.  [14],  pp.  41,  42. 

Validity  of  commission  plan  of  regulation  of,  n.  [14],  pp.  51-54. 

Powers  as  to  regulation  of,  which  are  legislative,  n.  [18],  pp.  59-62. 

What  powers  as  to  regulation  of,  are  judicial,  n.  [19],  pp.  62-65. 

Acts  prohibited  to,  §  15,  p.  87. 
69 
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PUBLIC  SERVICE  CORPORATIONS  —  Continued. 

Printing  and  distribution  of  reports  of,  §  16,  p.  89. 
Fee  for  certified  copy  of  reports  filed  with  commission,  §  18,  p.  92. 
Division  between  state  and  federal  government,  of  power  to  regu- 
late, n.  [10],  pp.  15Y-162. 

PUBLIC  SERVICE  DISTRICTS. 

Creation  and  extent,  §  5,  p.  44. 

Power  of  state  to  create,  for  regulative  purposes,  n.,  pp.  44,  45. 

PUBLIC  USE. 

General  power  to  regulate  property  devoted  to,  n.  [1],  p.  4. 
Scope  of  power  of  state  to  regulate  property  devoted  to,  n.  [2],  pp. 
4^8. 

PURCHASERS. 

May  make  complaint  as  to  quality  or  price  of  gas  or  electricity, 
§  71,  p.  641. 

PURITY. 

Of  gas,  commission  may  fix  standard  of,  §  66,  subd.  3,  pp.  617,  618. 

QUAniY. 

Of  gas  furnished  by  gas  corporations  and  municipalities,  power  of 

commission  to  investigate,  §  66,  subd.  3,  pp.  617,  618. 
Of  gas,  complaints  as  to,  §  71,  p.  641. 
Of  gas,  hearing  after  complaint  as  to,  §  72,  pp.  642,  643. 

QUESTION. 

Refusal  of  witness  to  answer,  §  19,  subd.  2,  p.  93. 

ftUORUM. 

Of  commissioners,  majority  constitutes,  §  11,  pp.  78,  19. 

RAILROAD  COMMISSIONERS. 

See,  "  Board  of  Railroad  Commissioners." 

RAILROAD  LAW. 

Permission  of  commission  for  exercise  by  carrier  of  right  or  privi- 
lege given  under,  §  53,  pp.  557,  558. 

RAILROADS. 

For  matters  pertaining  to  corporations  and  carriers  generally,  see, 
"  Common  Carriers  ;"  "  Corporations,"  and  specific  heads. 

Certificate  of  public  convenience  and  a  necessity, , see  "Certificate 
OF  Convenience  and  Necessity." 

Consents  of  local  authorities,  see  "  Local  Authorities.'' 

Criminal  liability  of,  see  "  Criminal  Liability." 

Crossings  with  other  railroads  or  street  railroads,  see  "  Crossings 
AND  Intersections." 

Highway  crossings,  see  "  Highway  Crossings." 
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RAIIROADS  —  Continued. 

See  also,  "Accidents;"  "Accounts;"  "Actions;"  "Agents;"  "Bill- 
ing f  "  Bill  of  Lading  ;"  "  Bonds  ;"  "  Books  ;"  "  Charges  ;" 
"  Chabters  ;"  "  Classification  ;"  "  Commission  ;"  •  "  Connecting 
Carriers;"  "Discrimination;"  "Equipment;"  "Employees;" 
"  Evidence  ;"  "  Exemptions  ;"  "  Franchises  ;"  "  Investigations  and 
Hearings;"  "Joint  Eates;"  "Joint  Tariffs;"  "Liability;" 
"Long  and  Short  Haul;"  "Mandamus;"  "Motive  Power;" 
"Notes;"  "Orders;"  "Penalties  and  Forfeitures;"  "Rates;" 
"Eecords;"  "Reports;"  "Stock;"  "Summary  Proceedings;" 
"Tariff  Schedules;"  "Through  Rates;"  "Through  Routes;" 
"  Weights  ;"  "  Witnesses." 

1.  In  general. 

2.  Public  control. 

3.  Operation. 

1.  In  general. 

Considered  as  highways,  n.  [3],  p.  8. 

Status  of,  n.  [4],  p.  8. 

Scope  of  term  "  railroad,"  §  2,  subd.  f,  p.  33;  n.  [8],  p.  38. 

When  included  in  term  "  street  railroad,"  §  2,  subd.  e,  p.  32. 

Scope  of  term  "  railroad  corporation,"  §  2,  subd.  h,  p.  33 ; 
n.   [8],  p.  38. 

Are  common  carriers,  §  2,  subd.  i,  p.  33;  n.  [2],  pp.  34-36. 

Railroad  corporation  generating  electricity  for  own  use  not 
"  electrical  corporation,"  §  2,  subd.  k,  p.  33. 

What  service  included  in  term  "  transportation  of  property  or 
freight,"  §  2,  subd.  1,  p.  34. 

Receivers  of,  as  common  carriers,  n.  [7],  p.  37. 

When  doing  business  within  a  district,  n.   [8],  p.  74. 

Official  relation  to,  or  holding  stock  or  bonds  of,  rail- 
road corporation  a  bar  to  holding  office  of  commissioner 
or  subordinate  office,  §  9,  p.  77. 

Offer  of  gratuities  to  commissioner  or  subordinate  forbidden, 
§  15,  p.  87. 

Organized  under  Act  of  1875,  n.  [9],  p.  665. 

2.  Public  control. 

Over  specific  matters,  see  also,  specific  general  headings. 
General  power  of  state  to  control  public  service  corporations, 

see  "  Legislature  ;"  "  Statutes." 
Scope  of  regulative  power  of  state  over,  n.  [2],  pp.  4r-8. 
Regulative  acts  held  not  violative  of  charter  rights,  n.   [15], 

pp.  12,  13. 
Statutes  relating  to,  construed  as  penal,  n.  [35],  p.  27. 
Strict  or  liberal  construction  of  acts  regulating,  n.  [36],  p.  28. 
Classification  of,  for  purposes  of  regulation,  n.  [1],  p.  34. 
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RAILROADS  —  Continued. 

2.  Public  control  —  Continued. 

Whether  owners  of  controlling  amounts  of  stock  of,  are  sub- 
ject to  public  regulation,  n.  [13],  p.  41. 

Validity  of  commission  plan  of  regulation  of,  n.  [14],  pp. 
51-54. 

Public  control  over  receivers  of,  n.   [15],  pp.  42-44. 

Powers  as  to  regulation  of,  which  are  legislative,  n.  [18],  pp. 
59-62. 

What  powers  as  to  regulation  of,  are  judicial,  n.  [19],  pp.  62- 
65. 

Territorial  juridiction  of  commissions  over,  §  5,  pp.  65,  66. 

Division  of  regulative  powers  between  state  and  federal  gov- 
ernment, n.  [10],  pp.  157-162. 

Power  of  state  as  to  interstate  commerce,  n.  [10] ,  pp.  157-162. 

Effect  on  powers  of  state  of  failure  of  Congress  to  exercise  its 
regulative  powers,  n.  [11],  pp.  162,  163. 

Extent  of  police  power  of  state  over,  n.  [12],  p.  163. 

When  interstate  transportation  begins,  n.  [8],  p.  155. 

When  interstate  transportation  ends,  n.  [9],  pp.  155-157. 

Whether  state  statutes  and  orders  relating  to  service,  fa- 
cilities and  accommodations  furnished  by,  regulate  inter- 
state commerce,  n.  [15],  pp.  165-167. 

Whether  state  statutes  regulating  mode  of  carrying  on  busi- 
ness are  regulations  of  interstate  commerce,  n.  [16],  pp. 
167-170. 

Whether  statutes  imposing  a  tax  regrulate  interstate  com- 
merce, n.  [17],  pp.  170,  171. 

General  supervision  of  commission  over,  §  45,  subd.  2,  p.  450. 

Hearing  by  commission  as  to  proposed  change  in  law  relating 
to,  §  45,  subd.  4,  p.  451. 

Commission  shall  investigate  accidents  on,  §  47,  p.  457. 

Power  and  duty  of  commission  to  investigate  acts  of,  §  48, 
subds.  1,  2,  pp.  458,  459. 

Petition  to  commission  setting  forth  violation  of  law  or  order 
of  commission  by,  §  48,  subd.  2,  pp.  458,  459. 

Short  road  owning  no  rolling  stock,  under  control  of  com- 
mission, n.  [30],  p.  501. 

Regulation  of  method  of  operation,  practices,  etc.,  n.  [30], 
pp.  501,  502. 

Power  to  compel  running  of  more  trains,  n.,  p.  555. 

Power  to  compel  trains  to  make  connections,  n.,  p.  555. 

Permission  of  commission  for  construction  or  operation  of, 
§  53,  pp.  557,  558. 

Franchise  or  right  to  own  or  operate,  not  to  be  transferred 
or  leased  without  consent  of  commission,  §  54,  pp.  576,  577. 
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RAILROADS—  Continued. 
3.  Operation. 

See  also,  various  specific  headings. 

Particular  regulative  acts  not  violative  of  charter  rights,  n. 

[15],  pp.  12,  13. 
Duty  to  deliver  goods  transported,  n.  [13],  p.  184. 
What  constitutes  tender  of  cars  for  transportation,  n.  [14], 

p.  184. 
Duty  to  furnish  passengers  with  seats,  n.  [17],  p.  186. 
Eefrigeration  part  of  service  which  railroad  must  render,  n. 

[18],  pp.  186-188. 
Duty  as  to  terminal  facilities,  n.  [18],  p.  187. 
Duty   to   furnish   facilities   for  loading   and  unloading  live 

stock,  n.  [18],  p.  187. 
Duty  as  to  elevation  of  grain,  n.  [18],  p.  187. 
Determination  as  to  fulfillment  of  duty  to  furnish  facilities, 

n.  [19],  pp.  188,  189. 
Exoneration  from  obligations  as  carriers,  n.    [20],  pp.  189, 

190. 
Eules  and  regulations  of,  n.  [22],  pp.  190,  191. 
Sidetracks  as  part  of,  n.  [10],  p.  225. 
Eeceiving   and   delivering   property   at   private   switches,   n. 

[13],  p.  226. 
Must  file  copies  of  transportation  agreements  with  other  car- 
riers, §  30,  subd.  2,  p.  246. 
Not  required  to  allow  other  carriers  to  use  tracks  or  terminals, 

§  35,  pp.  358,  359. 
Interchange  of  cars  with  street  railroad  corporation,   §   35, 

pp.  358,  359. 
Interchange  of  cars  between  steam  and  electric  railroads,  n. 

[38],  p.  377. 
Duty  as  to  highway  crossings,  n.  [1],  pp.  548-550. 
May  not  leave  cars  standing  on  crossings,  n.  [5],  p.  553. 
Duty  to  furnish  safe  machinery  and  appliances,  n.  [8],  p.  180. 
Compensation  of,  is  in  the  nature  of  a  tax,  n.  [5],  p.  9. 
Power  to  make  reasonable  charge  as  implied  from  power  to 

carry,  n.  [9],  p.  10. 
Duty  as  to  granting  of  privileges  to  express  companies,  n. 

[19],  pp.  326,  327. 
Preference  in  grants  of  right  to  do  business  on  premises,  n. 

[20],  p.  327. 
RAILWAY. 

See,  "Eaileoad." 

RAILWAY  MAIL  SERVICE  EMPLOYEES. 

Carriers  may  give  free  transportation  to,  §  33,  pp.  343,  344. 
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KAPID  TRANSIT  ACT. 

Of  New  York,  whether  a  local  act,  n.  [1],  p.  6Y. 
Constitutionality,  n.  [1],  pp.  662,  663. 

RAPID  TRANSIT  RAILROAD   COMMISSIONERS. 

See,  "  Board  of  Eapid  Transit  Eailroad  Commissioners." 

RAPID  TRANSIT  RAILWAYS. 

Construction  and  management  of,  a  city  purpose,  n.  [2],  pp.  84,  85. 
Proposed  expenditures  for,  must  be  estimated,  n.  [6],  p.  86. 

RATES. 

See  also,  "Actions  ;"  "  Charges  ;"  "  Classification  ;"  "  Commission  ;" 
"Criminal  Liability;"  "Discrimination;"  "Joint  Eates;" 
"  Through  Eates." 

1.  Public  control  in  general. 

2.  Rates  of  carriers. 

(a)  In  general. 
(6)  Schedules. 

(c)  Reasonableness  to  carrier  and  shipper. 

(d)  Discriminations  and  preferences. 

(e)  Charges  for  long  and  short  haul. 

(f)  Changes  in  rates. 

(g')   Actions,  proceedings  and  orders  as  to  rates. 

3.  For  gas  and  electricity. 

1.  Public  control  in  general. 

Control   over  specific  matters   as  to   rates,   see   subheadings 


Scope  of  public  control  over,  in  general,  n.  [2],  pp.  4-8;  n. 

[1],  pp.  477-479;  n.  [1],  pp.  643-645. 
Charter  provisions  as  to,  form  contract,  n.  [7],  p.  9. 
Eeservation  of  power  to  alter  charters  as  related  to  regulation 

of,  n.  [10]-[13],  pp.  10-12. 
Power  of  legislature  to  exempt  public  service  corporations 

from  public  control  over,  n.  [16],  pp.  13,  14. 
When  exemption  from  public  control  as  to,  exists,  n.   [18], 

pp.    14r-16. 

Exemptions  from  public  control  as  to,  not  favored,  n.   [19], 

p.  16. 
Transferability  of  exemption  from  public  control  over,  n. 

[20],  p.  17. 
EfEect  of  reorganization  or  consolidation  on  exemptions  from 

public  control,  n.   [21],  pp.  17,  18. 
Statutes  relating  to,  presumed  valid,  n.  [23],  pp.  19-21. 
Divisibility  of  statutes  relating  to,  n.  [40],  pp.  30,  31. 
Validity  of  commission  plan  of  regulating,  n.   [14],  pp.  51- 

54;  n.  [4],  pp.  479,  480;  n.  [2],  p.  645. 
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1,  Public  control  in  general  —  Continued. 

What  powers  as  to  regulation  of,  are  legislative,  n.  [18],  pp. 
59-62. 

What  regulative  powers  as  to,  are  judicial,  n.  [19],  pp.  62-65. 

Prescribing  of  maximum,  as  efieeting  right  of  state  to  further 
regulate,  n.  [3],  p.  479. 

Effect  of  regulative  statutes  on  existing  companies,  n.  [2], 
p.  479. 

General  rules  and  principles  governing  commission  in  deter- 
mining as  to,  n.  [26],  pp.  495-498. 

Judicial  supervision  over  rates,  n.  [3],  p.  646. 

2.  Rates  of  carriers. 

(a)  In  general. 

Meaning  of  term  "  rate,"  n.  [26],  p.  192. 

Provisions  as  to  rates  on  single  lines  applicable  to  through 

routes,  n.  [25],  p.  192. 
What  are  "  rebilling  rates,"  n.  [27],  p.  192. 
"  Joint  rates  "  defined,  n.  [2],  pp.  247,  248. 
"Through  rates"  defined,"  n.  [2],  pp.  247,  248. 
When  "through  rates"  exist,  n.  [4],  p.  249. 
Statutes  regulating,  held  not  to  be  violative  of  charter 

rights,   n.    [15],   p.    12. 
On  interstate  shipments,  a  state  may  not  regulate,  n. 

[10],  pp.  157-162. 
Whether   statutes  as  to,   regulate   interstate   commerce, 

n.    [14],  pp.  164,  165. 
Validity   of   commission   plan   of   regulating   rates    and 

charges,  n.  [14],  pp.  51-54. 
Discretion  of  carriers  in  fixing,  n.  [28],  p.  192. 
Right  of  carriers  to  charge  for  transportation  of  passen- 
gers, n.  [30],  p.  194. 
Whether  carriers  are  bound  by  statements  and  acts  of 

agents  as  to,  n.  [41],  p.  202. 
Extent  of  interest  of  shippers  or  public  in,  n.   [44],  p. 

203. 
Waiver  of  right  to  prepayment  of  charges,  n.  [51],  p.  205. 
Joint  and  several  responsibility  of  connecting  carriers  for 

illegal  rates,  n.  [10],  p.  257;  n.  [23],  p.  330. 
Ownership   of  freight  as   affecting  carriers'  duty   as   to 

rates,  n.  [15],  pp.  258,  259. 
Whether  proposed  rates  will  be  enjoined,  n.  [14],  p.  137. 
Power  of  commission  to  fix,  and  determine  as  to : 

In  general,  n.   [6],  pp.  482-485. 

Eates  merely  threatened,  n.   [7],  p.  485. 
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RATES  —  Continued. 

2.  Rates  of  carriers  —  Continued, 
(o)  In  general  —  Continued. 

Power   of   commission   to   fix,   and   determine   as   to  — 
Continued. 

Compromise  with  carrier,  n.  [8],  p.  485. 

Eates  for  elevation,  weighing,  etc.,  n.   [9],  p.  486. 

Switching  and  demurrage  charges,  n.  [10],  p.  486. 

Ferry  fares,  n.   [11],  p.  486. 

Charges  for  special  services,  n.  [12],  pp.  486,  487. 
Commission  may  require  annual  report  of  carrier  to  con- 
tain information  as  to,  §  46,  pp.  454,  455. 
Power  of  commission  to  establish  joint  rates,  §  49,  pp. 

4Y4,  475. 
Power  of  commission  as  to  freight  rates  on  interstate 

traffic,  §  60,  p.  615. 
Grant  of  power  to  fix,  for  street  railroads,  includes  power 

to  regulate  transfers,  n.    [14],  p.  489. 
Fixing  classification  does  not  fix,  n.  [27],  p.  498. 
(b)  Schedules. 

Necessity  for  filing  and  publishing  schedule,  §  28,  pp. 

227,  228;  n.  [2],  p.  229. 
Kates  must  be  stated  in  tariff  schedules,  §  28,  pp.  227, 

228. 
Presumption  of  legality  of  rates  filed  and  posted,  n.  [14] , 

p.  233. 
What  must  be  published  in  tariff  schedules,  n.  [17]-[23], 

pp.  234-236. 
Publication  of  joint  rates,  n.  [27],  p.  237. 
Which  carrier  may  publish  in  absence  of  agreement  for 

through  route,  n.  [29],  p.  238. 
Filing  of  schedules  showing  changes  in,  n.,  p.  245. 
Joint  tariffs  must  show  carriers  uniting  in  making  same, 

n.  [5],  p.  249. 
Schedule  of,  must  be  filed  and  published  before  carrier 

may  engage  in  transportation,  §  33,  pp.  343,  344;  n. 

[4],  p.  346. 
Schedule  of,  for  special  tickets  to  be  filed,  §  33,  pp.  343, 

344;  n.  [21],  p.  354. 
Eates  specified  in  schedule  shall  be  charged  by  carrier, 

§  33,  pp.  343,  344;   n.    [1],  pp.   345,   346. 
Special    rules    separately    published,    do    not    authorize 

charge  in  excess  of  published  rate,  n.  [2],  p.  346. 
Transportation   for    governmental    departments    at   less 

than  published  rates,  n.  [3],  p.  346. 
When  shipper  must  tender  published  rate,  n.  [5],  p.  347. 
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RATES— Continued. 

2.  Rates  of  carriers  —  Continued. 
(6)  Schedules  —  Continued. 

Contracts  for  shipment  at  less  than  published,  void,  n. 
[G],  p.  347. 

Effect  of  failure  to  properly  post  schedule  on  rights  and 
duties  as  to,  n.  [7],  pp.  347,  348. 

Recovery  of  charges  imposed  pursuant  to  regulations  not 
published,  n.   [8],  p.  348. 

Shipper  bound  to  know  lawful  published  rate,  n.  [9],  p. 
348. 
(c)  Reasonahleness  to  carrier  and  shipper. 

Powers  of  state  and  commission  as  to  rates  generally,  see 
ante,  subheading  "  1.  Public  control  in  general." 

Fixed  by  commission  presumed  reasonable,  n.  [1],  pp. 
116-120. 

Courts  will  relieve  where  changed  conditions  make  en- 
forcement of,  unjust,  n.  [19],  p.  141. 

Compelling  charging  of  reasonable  rates,  n.   [3],  p.  177. 

Just  and  reasonable,  duty  of  carriers,  to  charge,  §  26,  p. 
173;  n.  [29],  pp.  192-194. 

Reasonableness  a  question  of  fact,  n.  [31],  p.  194. 

Reasonableness  may  be  determined  by  carrier  in  first  in- 
stance, n.   [32],  p.  194. 

Burden  of  proving  unreasonableness  of,  n.  [34],  p.  196. 

Higher  rates  for  special  services,  n.  [35],  pp.  196,  197. 

Rebates  as  evidence  that  rates  are  unnecessarily  high,  n. 
[36],  p.  197. 

Whether  particular  rates  are  reasonable,  n.  [37],  pp.  197- 
199 ;  n.  [72],  pp.  538-544. 

Fixed  by  statute,  as  maximum,  n.  [38],  pp.  199,  200. 

Refund  of  overcharge,  n.  [42],  p.  202. 

Effect  of  long  continuance  of,  n.  [43],  p.  202. 

On  carload  and  less  than  carload  lots,  n.  [45],  p.  203. 

Prohibition  of  rates  unreasonably  low,  n.  [46],  p.  203. 

Restraining  unlawful  rates,  n.  [48],  pp.  204,  205. 

Contracts  between  railroads  not  to  reduce,  n.  [50],  p.  205. 

Recovery  of  excessive  rates  by  shipper,  n.  [52]-[57],  pp. 
205,  209. 

Action  to  recover  damages  by  unreasonable  rates,  pub- 
lished rates  as  the  standard  of  reasonableness,  n.  [13], 
p.  233. 

Rates  applicable  to  through  shipments  in  absence  of 
through  route  agreement,  n.  [7],  p.  249. 

What  is  proper  through  rate  in  absence  of  agreement  for 
joint  rates,  n.  [8],  p.  250. 
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BATES  ~  Continued. 

2.  Rates  of  carriers  —  Continued. 

(c)  Reasonableness  to  carrier  and  shipper  —  Continued. 
Local  rates  should  not  be  exacted  on  through  traffic,  n. 

[68],  p.  299. 
Measure  of  a  proper  through  rate,  n.  [70],  p.  299. 
Amount  of,  upon  two  lines  of  road  in  fact  one,  n.  [28], 

p.  374. 
Commission  must  make  investigation  before  establishing, 

n.  [1],  p.  46L 
Power  of  commission  to  fix  in  first  instance,  n.  [6],  pp. 

482-485;  §  49,  pp.  474,  475. 
Burden  of  proof  with  regard  to  exaction  of  unreasonable 

rates,  n.  [16],  p.  470. 
Investigation  as  to  unreasonable  rates,  §  49,  pp.  474,  475. 
Power  of  commission  to  determine  what  are  just  and  rea- 
sonable rates,  §  49,  pp.  474,  475;  n.  [6],  pp.  483-485. 
Power  of  commission  to  fix  just  and  reasonable  rates, 

§  49,  pp.  474,  475. 
Commission  may  not  enter  into  arrangement  which  will 

sanction  unreasonable  rates,  n.   [8],  p.  485 
Proper  method  to  make  export  rates,  n.  [26],  p.  497. 
Right  to  earn  reasonable  return  on  investment: 

In  general,  n.  [32],  pp.  503-506. 

Eight  to  earn  profit  on  every  part  of  road  and  every 
service  performed,  u.  [33],  p.  507. 
How  great  a  return  should  be  allowed,  n.  [37] ,  p.  509. 
Reasonableness  of,  a  question  of  fact,  n.   [34],  pp.  507, 

508. 
Test  of  reasonableness,  n.  [35],  p.  508. 
How  question  of  reasonableness  is  determined,  n.   [33], 

pp.  195,  196. 
When,  in  determining  as  to  reasonableness  of,  railroad 

will  be  considered  as  independent  line,  n.  [36],  p.  508. 
Matters  considered  in  determining  as  to  reasonableness 
of: 

In  general,  n.  [38],  pp.  509-514. 

Interests  of  carrier  and  shipper  to  be  considered,  n. 
[39],  p.  514. 

Demurrage  charges,  n.  [40],  p.  514. 

Consideration  of  interstate  or  foreign  business  in  de- 
termining as  to  intrastate  rates,  n.  [41] ,  pp.  514,  515. 

Consideration  of  joint  rates  and  division  thereof,  n. 
[42],  pp.  515  516. 
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HATES  —  Continued. 

2.  Rates  of  carriers  —  Continued. 

(c)  Reasonableness  to  carrier  and  shipper  —  Continued. 
Matters  considered  in  determining  as  to  reasonableness 

of  —  Continued : 
Consideration  of  entire  system,  n.  [43],  pp.  516,  517. 
Money  invested  in  enterprise,  n.  [44],  p.  51Y. 
Capitalization  improper  basis,  n.  [45],  p.  517. 
Present  value  as  proper  basis,  n.  [46],  pp.  517-519. 
How  value  is  determined,  n.   [46],  pp.  517-519. 
Cost  of  construction  or  reproduction,  n.  [47],  pp.  519, 

520. 
Depreciation,  n.  [48],  p.  520. 
Losses  of  traffic  from  new  routes,  n.  [49],  p.  520. 
Leases,  n.  [50],  p.  520. 
Stocks,  bonds,  etc.,  n.  [51],  pp.  520,  521. 
Operating  expenses,  n.  [52],  pp.  521,  522. 
Earnings  and  general  financial  condition  of  road,  n. 

[53],  pp.  522-524. 
Value  and  cost  of  service  rendered,  n.  [54],  pp.  524, 

525. 
Risks  of  the  enterprise,  n.  [55],  pp.  525,  526. 
Cost  and  value  of  articles  transported,  n.  [56],  pp.  526, 

527. 
Remunerativeness  of  business  of  shipper,  n.   [57],  p. 

527. 
Interest  of  complainant,  n.  [58],  p.  527. 
Tonnage  and  volume  of  traffic,  n.  [59],  pp.  527,  528. 
Bulk  of  commodity  carried,  n.  [60],  p.  528. 
Distance,  n.  [61],  pp.  528,  529;  n.  [62],  pp.  530,  531. 
Rate  per  ton  per  mile,  n.  [62],  pp.  530,  531. 
Manner  in  which  rates  were  brought  about,  n.  [63],  p. 

531. 
Past  conditions  not  controlling,  n.  [64],  p.  531. 
Comparison  with  other  rates,  etc.,  n.  [65],  pp.  532-534. 
Prior  maintenance  of  rates,  n.  [66],  pp.  534,  535. 
Competition,  n.  [67],  p.  536. 

Reduction  of  rate  by  carrier  as  showing  unreasonable- 
ness of  former  rate,  n.  [68],  pp.  536,  537. 
Statistical  tables,  n.  [69],  p.  537. 
Reports  and  statements,  n.  [70],  pp.  537,  538. 
Opinion  evidence,  n.  [71],  p.  538. 
(,d)  Discriminations  and  preferences. 

Powers  of  state  and  commission  as  to  rates  generally,  see 
ante,  subheading  "  1.  Public  control  in  general." 
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EATES  —  Continued. 

2.  Rates  of  carriers  —  Continued. 

(d)  Discriminations  and  preferences  —  Continued. 

Rates  on  carload  and  less  than  carload  lots,  n.  [45],  p. 
203. 

Discrimination  prohibited,  §  31,  pp.  250,  251;  n.  [1],  pp. 
252-254. 

Rebates  unlawful,  §  31,  pp.  250,  251;  n.  [16],  pp.  259, 
260. 

Discretion  of  carriers  in  fixing  rates,  n.  [2],  pp.  254,  255. 

"  Unlawful  discrimination  "  defined,  n.  [3] ,  p.  255. 

Only  unjust  discriminations  are  unlawful,  n.  [4],  pp. 
255,  256. 

Whether  mere  making  of  rates  constitutes  discrimina- 
tion, n.  [5],  p.  256. 

Tangible  injury  necessary  to  make  discriminations  un- 
lawful, n.  [6],  p.  256. 

Absence  of  injury  to  complainants  does  not  justify  dis- 
criminations, n.  [7],  p.  256. 

Complainant  as  to  disparity  between  through  and  local 
rates  must  be  person  directly  affected  thereby,  n.  [75], 
p.  300. 

Whether  carriers  are  bound  by  acts  of  agents  in  giving, 
n.  [8],  p.  257. 

Divisibility  of  contracts  giving  unjust  preferences,  n. 
[9],  p.  257. 

Shippers  are  bound  to  know  lawful  rates,  n.  [11],  p.  257. 

Secrecy  not  test  of  lawfulness,  n.  [12],  p.  258. 

General  rules  and  principles  as  to  discriminations,  n. 
[14],  p.  258. 

Ownership  of  freight  as  affecting  duty  of  carrier  as  to, 
n.  [15],  pp.  258,  259. 

Intent  of  carrier  in  giving  preferences,  n.  [17],  p.  260. 

Public  right  to  just  relation  of  rates  not  affected  by 
agreements,  n.  [18],  p.  261. 

Lowest  rate  given  should  be  standard,  n.  [19],  p.  261. 

Payment  of  rebate  to  person  other  than  shipper,  n.  [20], 
p.  261. 

Statutes  forbidding  discriminations,  n.  [21] -[24],  pp. 
261-263. 

Effect  on  existing  contracts  of  statutes  forbidding  dis- 
crimination, n.  [24],  p.  263. 

Determination  of  comparative  reasonableness: 
In  general,  n.  [25],  pp.  263,  264;  n.  [7],  p.  315. 
Circumstances  of  each  case  must  determine,  n.  [26], 
p.  264. 
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KATES— Continued. 

2.  Kates  of  carriers  —  Continued. 

(d)  Discriminations  and  preferences  —  Continued. 

Determination    of    comparative    reasonableness  —  Con- 
tinued : 
Reasonableness  of  rates  in  themselves  material,  n.  [27], 

p.  264. 
Comparisons  with  other  rates,  n.  [28],  pp.  264,  265. 
Distance  as  a  factor,  n.  [29],  pp.  265,  266. 
Relations   between    carrier   and    shipper    relevant,    n. 

[30],  p.  266. 
Consideration  of  contracts,  n.  [31],  p.  266. 
Dissimilarity  of  circumstances  and  conditions  as  justifi- 
cation : 
In  general,  n.  [32],  pp.  266,  267. 
What  constitutes  dissimilarity  generally,  n.   [33],  pp. 

267-269. 
What  difference  in  circumstances  justifies,  n.  [34],  p. 

269. 
Determination  of  question,  n.  [35],  p.  269. 
Dissimilarity  created  by  carriers  themselves,  n.   [36], 

pp.  269,  270. 
Whether  competition  may  be  considered,  n.   [37],  pp. 

270,  271;  n.  [10],  pp.  317,  318. 
When  competition  exists,  n.  [38],  p.  271. 
What  competition  justifies  disparities  in  rates,  n.  [39], 

pp.  271,  272. 
Extent  to  which  competition  justifies,  n.  [40],  pp.  272, 

273. 
What  are  "  contemporaneous  shipments,"  n.   [41] ,  p. 

273. 
Need  of   revenue  by  carrier  as  justification,  n.    [42],  p. 

273. 
Cost  or  value  of  article  carried  as  justification,  n.  [43], 

pp.  273,  274. 
Amount  of  freight  shipped  as  affecting  carriers'  duty, 

n.  [44],  pp.  274-276. 
Other  traffic  from  shipper  or  passenger  as  justification, 

n.  [45],  p.  277. 
Exclusive  patronage  by  shipper  as  affecting  duty,  n. 

[46],  p.  277. 
Discriminations  to  obtain  traffic,  n.  [47],  pp.  277,  278. 
Unnecessary  cost  of  operation  not  justification,  n.  [48], 

p.  278. 
Protection  of  carriers'  interests,  n.  [49],  p.  278. 
Failure  of  railroad  to  pay  expenses,  n.  [50],  pp.  278, 

279. 
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RATES—  Continued. 

2.  Rates  of  carriers  —  Continued. 

(d)  Discriminations  and  preferences  —  Continued. 

Dissimilarity  of  circumstances  and  conditions  as  justi- 
fication —  Continued. 
Time  of  year,  n.  [51],  p.  279. 
Effect  of  investments  and  expenditures  by  shippers,  n. 

[52],  p.  279. 
Orders  of  military  authorities,  n.   [53],  p.  279. 
Contracts,  n.  [54],  p.  279. 

Direction  of  movement  of  traific,  n.  [55],  pp.  279,  280. 
Discriminative  contracts  unlawful,  n.  [56],  p.  280. 
Issuance  of  passes  as  discrimination,  n.  [58],  p.  282. 
Whether  giving  of  commodity  rates  is  unjust  discrimina- 
tion, n.  [59],  p.  282. 
Arbitraries  and  differentials,  n.   [60],  pp.  282-284. 
Group  rates  and  basing  points,  n.   [61],  pp.  284—286. 
Violations  of  long  and  short  haul  principle  as  discrim- 
ination, n.  [63],  pp.  286,  287. 
Discrimination    through   charging   for  gross   instead   of 

net  -weights,  n.  [64],  p.  287. 
Discrimination  as  to  shipments  in  private  cars,  n.  [65], 

pp.  287,  288. 
Whether  particular  facts  show  unjust  discriminations,  n. 

[66],  pp.  288-296;  n.  [30],  pp.  336,  338,  339. 
Foreign  and  domestic  rates: 

What  adjustment  carriers  may  make,  n.  [67],  pp.  296- 

298. 
Discretion  of  carrier  in  fixing,  n.  [69],  p.  299. 
Through  and  local  rates: 

What  adjustment  carriers  may  make,  n.  [67],  pp.  296- 

298. 
Exaction  of  local  rates  on  through  traffic,  n.   [68],  p. 

299. 
Measure  of  proper  through  rate,  n.   [70],  p.  299. 
Through   rates   as   standards   of  comparison,   n.    [71], 

p.  299;  n.   [65],  p.  533. 
What  constitutes  a  through  shipment,  n.  [72],  p.  299. 
Effect  of  non-consent  of  connecting  carrier  to  make 

through  rate,  n.  [73],  p.  300. 
Division  of  through  rate,  n.  [74],  p.  300. 
Complainant  as  to  disparities  in,  must  be  person  af- 
fected by  rate,  n.    [75],  p.  300. 
Identity  of  service,  n.  [76],  p.  300. 
Interference  by  commission  with  adjustment  of,  n.  [8], 
p.  316. 
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RATES—  Continued. 

2.  Rates  of  carriers  —  Continued. 

(d!)  Discriminations  and  preferences  —  Continued. 

Discriminations  between  localities,  in  general,  n.  [12], 
pp.  318-320. 

General  rules  and  principles  as  to  discrimination  be- 
tween localities,  n.  [9],  pp.  316,  317. 

Eebilling  rate  must  be  open  to  all,  n.  [18],  p.  325. 

Withholding  through  rates  as  form  of  discrimination,  n. 
[23],  pp.  329,  330. 

Violation  of  long  and  short  haul  rule  as  discrimination 
between  localities,  n.  [29],  p.  335. 

No  portion  of,  shall  be  refunded,  §  33,  pp.  343,  344. 

Carriers  shall  not  discriminate  between  connecting  lines 
as  to,  §  35,  pp.  358,  359;  n.  [1],  p.  360. 

What  constitutes  a  discrimination  in,  between  connect- 
ing lines,  n.  [16],  p.  370. 

Investigation  as  to  discriminatory  rates,  §  49,  pp.  474, 
475. 

Commission  may  determine  whether  rates  are  discrimi- 
natory, §  49,  pp.  474,  475. 
[(e)   Charges  for  long  and  short  haul: 

Criminal  liability  for  violation  of  rule,  see,  "  Criminal 
Liability." 

General  powers  of  state  and  commission  as  to  rates,  see 
ante,  subheading  "  1.  Public  control  in  general." 

Greater  charge  shall  not  be  made  for  a  long  than  for  a 
short  haul  over  same  line  in  same  direction,  §  36,  pp. 
377,  378;  n.  [15],  pp.  379,  380. 

Purpose  of  long  and  short  haul  provisions,  n.  [1],  p.  378. 

Scope  and  application  of  long  and  short  haul  provision, 
n.  [2],  p.  379. 

Long  and  short  haul  rule  did  not  exist  at  common  law,  n. 
[4],  p.  379. 

Departures  from  long  and  short  haul  rule  may  be  unjust 
discriminations,  n.  [6],  p.  380. 

No  definite  rule  applicable  to  solution  of  questions,  n. 
[8],  p.  381. 

Whether  rates  violate  long  and  short  haul  rule,  a  ques- 
tion of  fact,  n.  [7],  p.  381. 

Validity  of  statutes,  n.  [9],  p.  381. 

Eelief  from  long  and  short  haul  rule,  §  36,  pp.  377,  378 ; 
[10]-[18],  pp.  381-383. 

Proceedings  before  commission  where  violation  is  alleged, 
n.  [19],  pp.  383,  384. 
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SATES  —  Continued. 

2.  Rates  of  carriers  —  Continued. 

(e)  Charges  for  long  and  short  haul  —  Continued. 
Inference  arising  from  disparity  between  rates,  n.  [20], 

p.  384. 
Interests  to  be  considered  in  determining  reasonableness 

of  greater  charge,  n.  [21],  p.  384. 
Standards  of  comparison,  n.  [22],  pp.  384,  385. 
Burden  of  justifying  charge,  n.  [23],  p.  385. 
Dissimilar  circumstances  and  conditions  as  justification 
for  violation  of  rule: 
In  general,  n.  [24],  pp.  386,  387;  n.   [30],  pp.  388, 

389. 
Difference  in  bulk  or  value,  n.  [25],  p.  387. 
Cost  and  expense  of  carrying,  n.  [26],  p.  387. 
Financial  necessity,  n.  [27],  pp.  387,  388. 
Export  rates,  n.  [28],  p.  388. 
Length  of  line,  n.  [29],  p.  388. 
Fostering  of  traffic,  n.  [30],  pp.  388,  389. 
Competition  as  justification,  n.  [31],  pp.  389-392. 
What  competition  is  justification,  n.  [32],  pp.  392, 

393. 
Facts  in  rebuttal,  n.  [33],  p.  393. 
Whether  competition  justifies,  a  question  of  fact,  n. 

n.  [34],  p.  394 
Unreasonable  disparity  not  justified,  n.  [35],  p.  394. 
What  facts  show  violation  of  rule,  n.  [36],  pp.  394,  395. 
Actions  to  recover  for  violations  of  rule,  n.   [37]-[41], 
pp.  395,  396. 

(f)  Changes  in  rate.': 

Advances  in,  n.  [39],  pp.  200-202;  n.  [72],  p.  543. 

Effect  of  prior  maintenance,  n.   [66],  pp.  534,  535. 

What  constitutes  a  reduction  in  rates,  n.  [40],  p.  202. 
'  Change  in,  §  29,  p.  244. 

{g)  Actions,  proceedings  and  orders  as  to: 

As  to  particular  matters,  see  specific  subheadings  ante. 

Presumption  of  validity  of  orders  as  to,  n.  [1],  pp.  116- 
120. 

Court  review  of  orders  as  to,  n.  [5],  pp.  123,  124;  n.  [7], 
pp.  125-128;  n.  [9],  pp.  129-132. 

Judicial  restraint  of  orders  as  to,  n.  [10]-[19],  pp.  132- 
141. 

Whether  suit  to  restrain  enforcement  of  prescribed  maxi- 
mum rates  is  suit  against  a  state,  n.  [22],  pp.  143-145. 

Necessary  or  proper  defendants   in  proceedings  before 
commission  as  to,  n.  [3],  pp.  462,  463. 
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HATES  —  Continued. 

3.  For  gas  and  electricity. 

Of  gas  and  electrical  corporations : 

Legislative  control  in  general,  n.  [1],  pp.  643-645. 
Eegulation  by  commission,  n.  [2],  p.  645. 
Judicial  supervision,  n.  [3],  p.  646. 

For  gas,  power  of  corporation  to  fix  as  implied  from  charter, 
n.  [5],  p.  646. 

Duty  of  gas  and  electrical  corporations  to  make  reasonable 
and  uniform,  n.  [6],  pp.  646,  647. 

For  gas,  within  fixed  maximum,  deemed  reasonable,  n.  [7], 
p.  648. 

For   gas    and   electricity,   what  facts   show  unjust   discrimi- 
nation in,  n.  [8],  p.  648. 

Eight  of  gas  and  electrical  corporations  to  reasonable  return 
on  investment,  n.  [12] -[15],  pp.  650-652. 

Fixed  by  state  or  city  for  gas  presumed  reasonable,  n.  [15], 
p.  652. 

REASONABLE  CAUSE. 

Failure  to  obey  subpoena  without,  §  19,  subd.  2,  p.  93. 
Refusal  to  be  sworn  or  examined  without,  §  19,  subd.  2,  p.  93. 

REASONABLE  TIME. 

For  making  of  repairs  or  improvements  by  carriers,  §  50,  p.  447. 

REBATES. 

Criminal  liability  for  giving  or  receiving,  see,  "  Criminal  Liability." 
Giving  of,  prohibited,  §  31,  pp.  250,  251;  n.   [16],  pp.  259,  260. 
Carrier  shall  not  allow,  §  33,  pp.  343,  344. 
As  evidence  that  rates  rebated  from,  are  unnecessarily  high,  n.  [36], 

p.  197. 
Do  not  invalidate  bill  of  lading,  n.  [13],  p.  258. 
Payment  to  person  other  than  shipper,  n.  [20],  p.  261. 
Contracts  for,  unlawful,  n.  [56],  p.  280. 
Whether  particular  facts  show  giving  of,  n.  [66],  p.  290. 
Time  when  a  rebate  is  considered  as  given  and  accepted,  n.  [90],  p. 

307. 

REBILLING  RATES. 

What  are,  n.  [27],  p.  192. 

Must  be  open  to  all,  n.  [18],  p.  325. 

RECEIPTS. 

See  also,  "  Bills  op  Lading." 
For  baggage,  §  38,  pp.  414,  415. 

Of  carriers,  form  of  accounts,  records  and  memoranda  as  to,  may  be 
prescribed  by  cominission,  §  52,  p.  556. 
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EECEIPTS  —  Continued. 

Commission  may  prescribe  accounts  in  which  particular  receipts 

shall  be  entered,  §  52,  p.  556. 
Of  gas  or  electrical  corporation  to  be  set  forth  in  annual  report, 

§  66,  subd.  6,  pp.  618,  619. 
Of  municipal  gas  or  electrical  works  to  be  stated  in  annual  report, 

§  66,  subd.  7,  p.  619. 

BECEIVERS. 

Of  street  railroad  included  in  term  "  street  railroad  corporation," 

§  2,  subd.  g,  p.  33. 
Of  railroad  included  in  term  "  railroad  corporation,"  §  2,  subd.  h, 

p.  33. 
When  included  in  term  "  gas  corporation,"  §  2,  subd.  j,  p.  33. 
When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 
Of  railroad  corporations  are  common  carriers,  n.   [7],  p.  37. 
Public  control  over,  n.  [15],  pp.  42—44. 
Duty  of,  as  to  operation  and  maintenance  of  railroads  and  street 

railroads,  n.    [15],  pp.  42—44. 
Mandamus  against,  n.  [15],  p.  44. 
Effect  of  receivership  on  right  of  action  against  railroad,  n.  [5],  p. 

448. 
Effect  of  receivership  on  proceedings  before  commission,  n.  [6],  pp. 

463,  464. 
Effect  of  receivership  on  power  to  compel  railroads  to  perform  their 

duties,  n.  [15],  pp.  610,  611. 

RECEIVING. 

Of    property    included    in    term    "  transportation    of    property    or 

freight,"  §  2,  subd.  1,  p.  34. 
Definition  of  term,  n.  [9],  p.  39. 
Of  freight,  for  transportation,  duty  of  carriers  as  to,  n.  [11],  pp. 

181-183. 
Of  traffic,  carriers  shall  not  discriminate  between  connecting  lines  as 

to,  §  35,  pp.  358,  359. 

RECONSIGNMENT. 

Eules  as  to,  should  be  published,  n.  [18],  p.  235. 
Additional  charges  for  privilege  of,  not  unjust  discrimination,  n. 
[62],  p.  286. 

RECORDS. 

Public : 

Duty  of  secretary  to  keep  records  of  proceedings  of  commission, 

orders,  etc.,  §  7,  p.  75. 
Proceedings  of  commissions  and  documents  and  records  in  their 

possession  deemed  public  records,  §  16,  p.  89. 
Eight  of  public  to  inspect,  n.,  pp.  90,  91. 
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RECORDS  —  Continued. 
Public  —  Continued. 

Mandamus  to  compel  public  officers  to  allow  inspection  of,  n., 

p.  91. 
Fee  of  commission  for  certified  copies  of,  §  18,  p.  92. 
Copies  of,  for  public  officers  for  which  no  fee  charged  by  com- 
mission, §  18,  p.  92. 
In  possession  of  board  of  railroad  commissioners,  commission  of 
gas  and  electricity  and  inspector  of  gas  meters  to  be  trans- 
ferred to  public  service  commission,  §  84,  subd.  1,  p.  665. 
In    possession    of    board    of    rapid    transit    railroad    commis- 
sioners to  be  transferred  to  public  service  commission,  §  84, 
subd.  2,  p.  665. 
Of  carriers : 

Commission  or  commissioner  may  compel  filing  of  sworn  copies 

of,  §  45,  subd.  3,  pp.  450,  451. 
Power  of  commission  or  commissioner  to  examine,  §  45,  subd. 

3,  pp.  450,  451. 
Form  of,  may  be  prescribed  by  commission,  §  52,  p.  556. 
Commission  shall  have  access  to,  §  52,  p.  556. 
May  be  inspected  by  subordinates  of  commission,  §  52,  p.  556. 
Employee    of    commission    shall   not    divulge   information    ac- 
quired on  examination  of,  §   52,  p.  556. 
Commission  may  prescribe  method  for  keeping  of  by  gas  and  elec- 
trical  corporations   and   municipalities    furnishing   gas   or   elec- 
tricity, §  66,  subd.  4,  p.  618. 
Of  gas  or  electrical  corporation,  may  be  examined  by  commission, 
§  66,  subd.  9,  p.  620;  §  69,  pp.  636,  637. 

REDUCTION  OF  FARE. 

Public  service  corporation  forbidden  to  offer,  to  commissioners  or 
subordinates,  §  15,  p.  87. 

RE-ENACTMENT. 

Of  statutes,  effect  of,  n.  [38],  p.  29. 

REFERENCE. 

Of  intricate  questions  in  determining  reasonableness  of  rate,  n.  [8], 
p.  603. 

REFRIGERATION. 

Charges  for,  see,  "  Charges." 

Of  property  or  freight  included  in  term  "  transportation  of  prop- 
erty or  freight,"  §  2,  subd.  1,  p.  34. 

Of  cars  for  interstate  transportation  is  interstate  commerce,  n.  [6], 
p.  153. 

Duty  of  carriers  to  render  services  in  respect  to,  n.  [18],  pp.  186- 
188. 


1108  Public  Seevice  Law  and  I^otes. 

REFHIGERATION  —  Continued. 

Extra  charge  for,  not  discrimination,  n.  [62],  p.  286. 

Power  of  commission  to  determine  as  to  reasonableness  of  charges 

for,  n.  [12],  p.  486. 
Power  of  commission  to  prescribe  method  for  imposing  charges  for, 
n.  [14],  p.  489. 

EEFRIGERATOR  CARS. 

Duty  of  carriers  to  furnish,  n.  [5],  pp.  177, 178;  n.  [2],  pp.  399,  400. 

REFUND. 

Of  overcharge,  n.  [42],  p.  202. 

Carrier  shall  not  refund  rates,  §  33,  pp.  343,  344. 

Issue  of  stocks,  bonds,  notes,  etc.,  by  carriers  to  refund  obligations, 
§  55,  pp.  587-589. 

Of  obligations,  issue  of  stocks,  bonds,  etc.,  by  gas  or  electrical  cor- 
porations for  the,  §  69,  pp.  636,  637. 

REFUSAL. 

See  also,  "  Witnesses." 

Of  witness  to  be  sworn,  or  examined,  to  answer  question,  produce 

papers  or  books,  or  subscribe  and  swear  to  deposition,  §  19,  subd. 

2,  p.  93. 
To  issue  transfers,  facts  establishing,  n.  [64],  p.  214. 
Each  refusal  to  issue  transfers,  a  separate  offense,  n.   [68],  p.  215. 
To  transport  as  discrimination,  n.  [15],  pp.  321,  322. 

REGULARITY. 

In  proceedings  before  commission  required,  n.  [12],  p.  100. 

REGULATION. 

See  also,  "  Commission  ;"  "  Legislature,"  and  specific  heads. 
General  power  to  regulate  property  devoted  to  public  use,  n.  [1],  [2], 

pp.  4-8. 
What  constitutes  a,  n.  [6],  p.  9. 
Effect  of  reservation  of  right  to  amend  charters  upon  power  of,  by 

state,  n.   [12],  pp.  10,  11. 
Exemption  of  public  service  corporations  from,  n.   [16-[21],  pp. 

13-18. 
Classification  by  state  for  purposes  of,  n.  [41],  pp.  31,  32. 
Classification  of  railroads  for  purposes  of,  n.  [1],  p.  34. 
Whether  owners  of  controlling  amounts  of  stock  of  public  service 

corporation  are  subject  to,  n.  [13],  p.  41. 
Lessees  of  public  service  corporations  subject  to,  n.  [14],  pp.  41,  42. 
Keceivers  of  public  service  corporations  subject  to,  n.  [15],  pp.  42-44. 
Power  of  state  to  create  new  civil  divisions  for  purposes  of,  n.,  pp. 

44,  45. 
Validity  of  commission  plan  of,  n.  [14],  pp.  51-54. 
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BEGULATION  —  Continued. 

Division  of  power  of,  between  state  and  federal  government,  n.  [10], 
pp.  157-162. 

Extent  of  power  of,  of  state,  as  affected  by  failure  of  Congress  to 
exercise  its  powers,  n.  [11],  pp.  162,  163. 

Whether  particular  statutes  are  a  regulation  of  interstate  com- 
merce, n.   [13]-[17],  pp.  163-171. 

Public,  of  carriers'  business,  reasonableness  of,  n.  [31],  pp.  502,  503. 

Power  of,  as  affected  by  consolidation  of  railroads,  n.  [6],  p.  583. 

Of  gas  or  electrical  corporations,  operating  in  both  districts,  extent 
of  power  of,  by  each  commission,  §  76,  p.  659. 

Protection  of  electrical  corporations  from  unreasonable,  n.  [14],  p. 
629. 

REGULATIVE  POWER. 

See,  '■'  Commission;"  "Legislature;"  "State." 
REHEARING. 

May  be  had  before  commission,  §  22,  pp.  Ill,  112. 

Powers  of  commission  as  to,  §  22,  pp.  Ill,  112. 

Conduct  of,  §  22,  pp.  Ill,  112. 

Application  for,  shall  not  excuse  compliance  with  order,  §  22,  pp. 

Ill,  112. 
When,  will  be  denied,  n.  [2],  pp.  113,  114. 
When,  will  be  granted,  n.  [1],  pp.  112,  113. 
When  prior  decision  will  be  modified  or  reversed  n.  [3],  p.  114. 
Eight  to,  n.  [4],  p.  114. 

REIMBURSEMENT. 

To  commissioners  and  other  officers  and  employees  of  expenses,  §  13, 
p.  81. 
RELEVANCY. 

As  affecting  compelling  of  testimony  or  production  of  documents, 
n.  [5],  pp.  95,  96. 

RELIEF. 

From  long  and  short  haul  rule,  see,  "  Long  and  Short  Haul." 

In  summary  proceedings  in  supreme  court  against  carriers,   §  57, 

p.  598. 
In  summary  proceedings  against  gas  or  electrical  corporations  or 

municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

REMEDY. 

In  case  of  loss  of  or  injury  to  property  in  transit,  §  38,  pp.  414,  415. 
Whether  statutory,  supersedes  existing  remedies,  n.  [2],  pp.  445,  446. 
REMISSION. 

Of  penalties  or  forfeitures  incurred  during  pendency  of  action  bj' 
defendant  to  set  aside  order,  §  59,  p.  613;  §  73,  pp.  655,  656. 


1110  Public  Seevice  Law  and  IN'otes. 

REMIT. 

Carrier  shall  not  remit  rates,  §  33,  pp.  343,  344. 

REMOVAL. 

To  federal  courts,  amount  in  controversy,  n.  [26],  p.  146; 
Eeasonable  time  for,  by  consignee,  of  goods  from  station,  n.  [11],  p. 
419. 

REMOVAL  FROM  OFFICE. 

Of  commissioner,  power,  procedure,  etc.,  §  4,  p.  46. 

Of  commissioners  and  subordinates,  grounds  for,  §  15,  p.  87;  n. 
[10],  pp.  49,  50. 

Of  counsel  to  commissioners,  §  6,  pp.  74,  75. 

Of  assistants  to  counsel  to  commission,  stenographers  and  pro- 
cess-servers, §  6,  pp.  74,  75. 

Power  in  general,  n.  [6],  p.  48. 

Whether  executive  or  judicial  act,  n.  [7],  pp.  48,  49. 

Validity  of  statutes,  n.  [8],  p.  49. 

Necessity  for  notice  of,  n.  [9],  p.  49. 

What  acts  justify,  n.  [10],  pp.  49,  50. 

Due  process,  n.  [11],  pp.  50,  51. 

Restoration,  n.  [13],  p.  51. 

Eeview,  n.  [12],  p.  51. 

REORGANIZATION. 

Of  corporations,  effect  of,  on  exemptions  from  public  control,  n. 

[21],  pp.  17,  18. 
Of  street  railway  companies  in  hands  of  receivers,  n.  [15],  p.  43. 

REPAIRS. 

By  carriers,  power  of  commission  to  ordet,  §  50,  p.  547. 
REPARATION. 

Through  Interstate  Commerce  Commission,  n.  [53],  pp.  207,  208. 

REPEAL. 

Of  penal  statutes,  penalties  fall  upon,  n.  [73],  p.  220. 
By  implication,  n.  [38],  pp.  29,  30;  n.,  pp.  668,  669. 
Of  laws  by  this  Act,  §  87,  p.  667. 
Of  statutes,  effect  of,  n.,  p.  669. 

REPORTS. 

Of   commissions,  contents,   printing  and   distribution,   §  16,  p.  89. 

Of  railroad  commissions,  use  of,  in  evidence,  n.,  pp.  89,  90. 

Fee  for  certified  copy  of  report  of  commission,  §  18,  p.  92. 

Of  investigations  by  commission,  form,  of,  n.  [15],  p.  469. 

Of  commission  as  to  advisability  of  proposed  change  in  law  relating 

to  carriers,  §  85,  subd.  4,  p.  665. 
Of  carriers: 

Carriers  may  be  required  to  file  reports,  n.,  p.  456. 
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HEPORTS  —  Continued. 

Of  carriers  —  Continued. 

Construction  and  validity  of  statutes  requiring  filing  of  re- 
ports, n.,  p.  456. 

State  act  requiring  interstate  carriers  to  file  reports  not  a  regu- 
lation of  interstate  commerce,  n.  [16],  p.  169. 

Abstracts  of,  to  be  printed  and  distributed,  §  16,  p.  89. 

Fee  of  commission  for  certified  copy  of  report  of,  §  18,  p.  92. 

Form  and  contents  of  annual,  §  46,  pp.  454,  465. 

Time  for  filing  annual,  §  46,  pp.  454,  455. 

To  which  commission  reports  shall  be  made,  §  46,  pp.  454,  455. 

Forfeiture  for  failure  to  file,  §  46,  pp.  454,  455. 

Originals  of  annual  reports  to  be  preserved  in  office  of  commis- 
sion, §  46,  pp.  454,  455. 

Notice  to  amend  defective  annual  report,  §  46,  pp.  454,  455. 

When  commission  must  give  notice  of  change  in  form  of  annual 
report  of,  §  46,  pp.  454,  455. 

Extension  of  time  for  filing  annual,  §  46,  pp.  454,  455. 

Monthly  reports  of  earnings  and  expenses,  §  46,  pp.  454,  455. 

Use  of,  as  evidence,  n.,  p.  456. 

To  commission  as  to  accidents  shall  not  be  used  in  evidence 
against  carriers  in  negligence  actions,  §  47,  p.  457. 

Consideration   of,    in  determining   reasonableness   of   rates,  n. 
[70],  pp.  537,  538. 
Of  gas  and  electrical  corporations : 

By  gas  and  electrical  corporations  may  be  required,  §  66,  subd. 
6,  pp.  618,  619,  n.  [13],  p.  629. 

Abstracts  of,  to  be  printed  and  distributed,  §  16,  p.  89. 

Fee  of  commission  for  certified  copy  of,  §  18,  p.  92. 

Form,  contents,  time  of  filing,  etc.,  §   66,  subd.  6,  pp.  618,  619. 

Of  gas  or  electrical   corporations  operating  in  both  districts, 
to  which  commission  to  be  made,  §  76,  p.  659. 

What  officers  may  verify  annual  report,  §  66,  subd.  6,  pp.  618, 
619. 

Penalty  for  failure  to  make  or  correct  annual  report,  §  66,  subd. 
6,  pp.  618,  619. 
Of  municipalities  furnishing  gas  or  electricity,  §  66,  subds.  6,  7,  pp. 

618,  619. 
Of  former  Board  of  Rapid  Transit  Railroad  Commissioners,  n.  [3], 
pp.  663,  664. 

REQUEST. 

By  consumer  for  inspection  of  gas  or  electric  meter,  §  67,  subd.  2, 
p.  632. 


3112  Public  Seevice  Law  and  ISTotes. 

REQUISITION. 

By  commission  to  pay  salaries  and  expenses  of  commission,  §  14, 
subd.  1,  pp.  82,  83. 

RESIDENCE. 

Of  commissioner  necessary  in  district  to  -which  appointed,  §  4,  p.  46. 
Of  local  officers  must  be  in  local  subdivision,  n.  [2],  p.  47. 

RESIGNATION. 

What  constitutes,  n.  [4],  p.  48. 
Effect  of,  n.  [4],  pp.  47,  48. 

RESTORATION. 

Of  persons  removed  from  public  office,  n.  [13],  p.  51. 

RESTRAINT. 

By  courts,  of  orders  of  commission,  in  general,  n.  [10],  pp.  132,  133. 
Of  orders  of  commission,  grounds  for  relief,  n.  [11],  pp.  133-135. 

RETROACTIVE  EFFECT. 

Of  statutes  relative  to  passes,  n.  [15],  p.  351. 

No,  of  exoneration  under  long  and  short  haul  provision,  n.  [17], 
p.  383. 

REVIEW. 

Of  action  of  executive  in  removing  officers,  n.  [12],  p.  51. 

Of  decision  of  a  commission,  right  of  commission  to  appear  by 
counsel  on,  n.,  p.  81. 

Of  contempt  orders,  n.   [11],  p.  100. 

By  courts  of  orders  of  commission,  in  general,  n.  [5],  pp.  123,  124. 

Of  acts  of  administrative  tribunals,  n.  [6],  pp.  124,  125. 

By  courts  of  orders  of  commissions  on  Constitutional  grounds,  n. 
[7],  pp.  125-128. 

By  courts  of  acts  done  pursuant  to  police  power,  n.  [8],  pp.  128, 
129. 

What  TJ.  S.  Supreme  Court  will,  n.  [27],  pp.  146,  147. 

Of  action  of  commission  in  refusing  to  allow  relief  from  long  snd 
short  haul  rule,  n.  [18],  p.  383. 

Of  determination  of  commission  as  to  certificate  of  public  conven- 
ience and  necessity,  n.  [6],  pp.  563,  564. 
REVISION. 

Of  statutes,  eSect  of,  n.  [38],  p.  29. 

REVIVE. 

Permission  by  commission  for  carriers  or  gas  and  electrical  corpora- 
tions to  exercise,  transfer  or  lease  franchises  does  not  revive 
lapsed  franchises,  §  54,  pp.  576,  577;  §  70,  p.  639. 

RIGHT  OF  TRACKAGE. 

Whether  part  of  street  railroad,  §  2,  subd.  e,  p.  32. 
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HIGHTS. 

Under  franchises  not  to  be  transferred  or  leased  without  consent  of 
commission,  §  54,  pp.  576,  577 ;  §  70,  p.  639. 
RISK. 

As  controlling  factor  in  fixing  rates,  n,  [38],  p.  512. 
Of  enterprise  may  be  considered  in  determining  reasonableness  of 
rates,  n.  [55],  pp.  525,  526. 
EOAD. 

Use  of;  as  requisite  to  existence  of  street  railroad,  §  2,  subd.  e,  p. 
■  32. 

KOTJTES.  THROUGH. 

See,  "Through  Eoutes." 
ROUTING  OF  SHIPMENTS. 

Eeservation  in  schedule  of  right  to,  n.  [28];  p.  238. 

Eights  and  duties  of  initial  carrier  as  to,  n.  [21],  pp.  327-329;  n. 

[25],  p.  373. 
Carriers  must  not  discriminate  between  shippers  in,  n.  [21],  pp.  327- 

329. 
Eecovery  of  damages  for  wrongful,  n.  [31],  p.  341. 

RULES. 

Of  practice,  evidence,  etc.,  see,  "Eules  and  Eegdlations." 

RULES  AND  REGULATIONS. 

Eules  of  practice  on  hearings  before  commission  or  commissioner 
to  be  prescribed  by  commission,  §  20,  pp.  100,  101. 

Technical  rules  of  evidence  not  binding  in  hearings  before  commis- 
sion or  commissioner,  §  20,  pp.  100,  101. 

Presumption  of  reasonableness  of,  made  by  state  commission,  n.  [1], 
p.  120. 

Carriers  may  make,  n.  [22],  p.  190. 

Promulgated  by  carriers,  n.   [22],  pp.  190,  191. 

Passengers  not  bound  by  rules  of  which  no  notice  has  been  given 
the  public,  n.  [22],  p.  190. 

Of  street  railroad  companies  as  to  demand  for  transfers,  n.  [62],  pp. 
213,  214. 

Time  limit  on  use  of  transfers,  reasonable,  n.  [67],  p.  215. 

Of  carrier  which  affect  rates,  charges  or  value  of  service  rendered 
must  be  stated  in  tariff  schedules,  §  28,  pp.  227,  228. 

Constructive  notice  to  shippers,  of  regulations  for  shipment,  n.  [16], 
p.  234. 

Of  carriers  must  be  published  in  schedules,  n.  [18],  pp.  234,  235. 

Effect  of  failure  to  publish,  n.  [25],  p.  237. 

Power  of  carriers  to  change  or  modify,  n.,  p.  245. 

Separately  published,  do  not  authorize  charge  in  excess  of  published 
rate,  n.  [2],  p.  346. 
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RULES  AND  REGULATIONS  —  Contimied. 

Recovery  of  charges  imposed  pursuant  to,  not  published,   [8],  p. 

348. 
By  commission  for  distribution,  switching,  loading,  unloading  and 

weighing  of  cars  and  freight,  and  demurrage  charges,  §  3Y,  subd. 

2,  p.  398. 
Commission  may  require  annual  report  of  carriers  to  contain  regu- 
lations as  to  rates,  §  46,  pp.  454,  455. 
What  are  reasonable,  adequate  and  proper  regulations  for  carriers 

determinable  by  commission,  §  49,  pp.  474,  475. 
Of  carrier,  power  of  commission  to  determine  and  fix,  §  49,  pp.  474, 

475. 
Eight  of  gas  or  electrical  company  to  make,  n.  [11],  p.  628. 
Of  commission  as  to  gas  or  electric  service,  power  of  local  officers 

to  enforce,  §  77,  p.  659. 
Eeasonableness  of  particular,  n.   [31],  p.  502. 

RUNNING  TIME. 

See  also,  "  Time  Schedules." 

Power  of  commission  to  order  changes  in,  §  51,  p.  554. 

SAFE  AND  ADEQUATE  SERVICE. 

See,  "  Service  and  Facilities." 

SALARIES. 

Of  commissioners  and  subordinates : 
Amount,  §  13,  p.  81. 
Audit  and  payment,  §  14,  pp.  82,  83. 

Validity  of  provision  of  Act  as  to  application  to  appellate  di- 
vision for  appropriation  for  salaries  of  subordinates  in  first 
district,  n.    [4],  p.  86. 
Appropriations  for  payment  of,  §  88,  p.  669. 
Public  officers  may  not  assign  unearned  portions  of,  n.,  p.  82. 
Of  officers  of  gas  and  electrical  corporations  to  be  stated  in  annual 

report,  §  66,  subd.  6,  pp.  618,  619. 
Paid  by  municipalities  operating  gas  or  electrical  plant  to  be  stated 
in  annual  report  of,  §  66,  subd.  7,  p.  619. 
SCALPERS. 

Enjoining  sale  of  tickets  by,  n.  [22],  p.  354. 

SCHEDULES. 

See,  "Tariff  Schedules;"  "Time  Schedules." 

SCOPE. 

Of  regulative  power  of  state,  n.  [2],  pp.  4^8. 

Of  injunction  orders  restraining  enforcement  of  orders  of  commis- 
sion, n.  [18],  pp.  140,  141. 

SEAL. 

See,  "  Official  Seal." 


Index.  1115 

SEATS. 

Duty  of  carriers  to  furnish  passengers  with,  n.  [lY],  p.  186. 

SECEETARY. 

Of  gas  or  electrical  corporation,  verification  by,  of  statement  show- 
ing consent  of  municipal  authorities,  §  68,  p.  634. 

SECRETARY  OF  STATE. 

Filing  of  papers  and  record  of  proceedings  with,  in  case  of  removal 
of  commissioner,  §  4,  p.  46. 

Duty  to  furnish  official  seal  of  commissions,  §  10,  subd.  1,  p.  78. 

Device  used  by  inspectors  of  meters  for  marking  those  found  cor- 
rect to  be  recorded  in  office  of,  §  67,  subd.  1,  p.  632. 

SECRETARY  TO  COMMISSION. 

To  be  appointed  by  commission,  §  7,  p.  75. 

Duties,  §  7,  p.  75. 

Term  of  office,  §  7,  p.  75. 

Responsibility  for  custody  and  preservation  of  documents,  §  7,  p.  75. 

Designation  of  clerk  with  powers  of  secretary  in  latter's  absence, 

§  7,  p.  75. 
Not  executive  officer,  n.,  p.  76. 
Persons   holding   official   relation  to,  or   stock   or  bonds   of,   public 

service  corporations  not  eligible  to  appointment  as,  §  9,  p.  77. 
Salary,  $6,000  per  annum,  §  13,  p.  81. 
Eeimbursement  of  expenses,  §  13,  p.  81. 
Audit  and  payment  of  salaries,  §  14,  pp.  82,  83. 
Acts  justifying  removal,  §  15,  p.  87. 
Deemed  public  officer,  §  15,  p.  87. 
Certification  of  copies  of  documents  filed  in  office  of  commission, 

§  17,  p.  91. 
Subpoenas  may  be  issued  by,  §  19,  subd.  1,  p.  92. 

SECURITY. 

See  also,  "  Bonds  ;"  "  Collateral  Security." 

Power  of  commission  to  order  improvements  or  changes  in  transpor- 
tation facilities  to  promote,  §  50,  p.  547. 

Of  service  given  by  carriers,  commission  shall  keep  informed  as  to, 
§  45,  subd.  2,  p.  450. 

SENATE. 

Advice  and  consent  of,  necessary  in  appointment  of  commissioners, 
§  4,  p.  46. 

SENATE  COMMITTEE. 

Hearing  by  commission  as  to  proposed  change  in  law  relating  to 
carriers,  at  request  of,  §  45,  subd.  4,  p.  451. 
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SERVICE  AND  FACILITIES. 

Charges  for,  see,  "  Charges  ;"  "  Eates." 

For  particular  services,  see  also,  specific  heads. 

Legislative  control  over: 

In  general,  n.  [2],  pp.  4-8;  n.  [2],  pp.  313,  314;  n.  [1],  pp.  4Y7- 

479. 
Effect  of  statutes  on  existing  companies,  n.  [2],  p.  479. 
Validity  of  commission  plan  of  regulation,  n.  [14],  pp.  51-54; 

n.  [4],  pp.  479,  480. 
Power  of  commission  to  compel  furnishing  of  facilities,  n.  [13], 

p.  487. 
Exemptions  from  public  control  as  to  service  not  favored,  n. 
[19],  p.  16. 
Service  of  public  corporations  to  be  maintained  by  receivers,  n. 

[15],  p.  43. 
Whether' statutes  or  orders  relating  to,  regulate  interstate  commerce, 

n.  [15],  pp.  165-167. 
Duty  of  carrier  to  furnish  safe  and  adequate,  §  26,  p.  173;  n.  [2], 

pp.  175,  176. 
Statutes  requiring  furnishing  of  adequate,  declaratory  of  common 

law,  n.  [1],  p.  175. 
What  are  "reasonable  facilities,"  n.   [39],  p.  514. 
Compelling  carriers  to  perform  their  duties  as  to,  n.  [3],  pp.  176, 

177. 
Determination   as    to    fulfillment   of   carriers'    duty   to   give    ade- 
quate, n.  [19],  pp.  188,  189. 
Exoneration  of  carriers  from  duty  as  to,  n.  [20],  p.  189,  190. 
Facilities  allowed  by  carrier  must  be  stated  in  tariff  schedule,  §  28, 

pp.  227,  228. 
Carriers  shall  not  give  unreasonable  preferences  in,  §  32,  p.  310;  n. 

[1],  pp.  311-313. 
Carrier  shall  extend  equal  facilities  to  all  shippers,  §  33,  pp.  84,^, 

344. 
No  identity  of  service  in  transporting  through  and  local  passengers, 

n.  [76],  p.  300. 
Difference  in  circumstances  as  justifying  discriminations  in,  n.  [6], 

p.  315. 
Matters  relevant  in  determining  question  of  undue  preference,  n. 
:  [7],  p.  315.    _ 

Commission  will  not  decide  ex  parte  as  to  granting  of,  n.  [8],  p. 

316. 
General  rules  and  principles  as  to  discrimination  in,  n.  [9],  pp.  316, 

317. 
Competition  as  justification  for  discrimination  in,  n.  [10],  pp.  317, 

318. 
Delay  as  discrimination,  n.  [11],  p.  318. 
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SERVICE  AND  FACIIITIES  —  Continued. 

Forwarding  goods  out  of  order  may  constitute  discrimination,  n. 

[13],  p.  321. 
Consideration  of  amount  shipped  in  determining  as  to  preferences 

in  the  granting  of  facilities,  n.  [16],  p.  323. 
Extent  of  patronage  of  shipi>er  as  affecting  preferences  in  granting 

of  facilities,  n.  [17],  p.  323. 
Duty  of  carriers  as  to  extending  special  privileges  and  facilities  to 

all,  n.  [18],  pp.  323-326. 
"Whether  equal  facilities  must  be  extended  to  express  companies,  n. 

[19],  pp.  326,  327. 
Preference  in  grants  of  facilities  on  carriers'  premises,  n.  [20],  p. 

327. 
Duty  to  furnish  facilities  for  transporting,  handling  and  delivering 

live  stock,  n.  [26],  pp.  331-333. 
Discrimination  as  to  transportation,  etc;,  of  live  stock,  n.  [26],  pp. 

331-333. 
Discrimination  in  accomodations  furnished  to  negroes,  n.  [27],  pp. 

333,  334. 
Discrimination  in  delivery  on  sidetracks,  n.  [28],  pp.  334,  335. 
Discrimination  in  furnishing  switch  connections,  n.   [28],  pp.  334, 

335. 
Whether  particular  facts  show  discrimination  in,  n.  [30],  pp.  336- 

341. 
Actions  by  shipper  arising  from  discrimination  in,  n.  [31]-[33],  pp. 

341,  342. 
Extending  of  equal  facilities  to  connecting  carriers: 
In  general,  n.  [1],  p.  360. 
Carriers  shall  not  discriminate  between  connecting  lines  as  to 

giving  of  facilities,  §  35,  pp.  358,  359. 
Carrier  must  furnish  facilities  for  interchange  of  traffic  with 

connecting  lines,  §  35,  pp.  358,  359. 
Interchange  of  traffic  at  junction  points,  n.  [2] ,  pp.  360,  361. 
Contracts  for  through  routes,  n.  [3],  pp.  361,  362. 
Wharf  and  terminal  facilities,  n.  [4],  pp.  362,  363. 
Hauling  of  cars  of  connecting  lines,  n.  [5],  p.  363. 
Embargo,  n.  [7],  p.  364. 

What  constitutes  a  discrimination  in  facilities  between  connect- 
ing lines,  n.  [16],  p.  370. 
State  or  federal  regulation  of,  n.  [10],  pp.  367,  368. 
What  carriers  charged  with  duty  of,  n.  [11],  p.  368. 
Passenger  ticket  over  connecting  line  as  facility,  n.   [22],  p. 

372. 
Construction  of  statutes  as  to  facilities  to  be  extended  to  con- 
necting carriers,  n.  [23],  pp.  372,  373. 
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SERVICE  AND  FACILITIES  —  Continued. 

Given  by  carriers,  commission  shall  keep  informed  concerning,  §  45, 
subd.  2,  p.  450. 

What  is  safe  and  proper  service  by  carriers  determinable  by  com- 
mission, §  49,  pp.  4Y4,  475. 

Of  carriers,  power  of  commission  to  prescribe,  §  49,  pp.  474,  475. 

Value  and  cost  of  service  to  be  considered  in  determining  as  to 
reasonableness  of  rates,  n.  [54],  pp.  524,  525. 

Mandamus  to  compel  rendering  of  service  and  furnishing  of  facili- 
ties, n.  [13],  pp.  608-610. 

Issue  of  stocks,  bonds,  etc.,  by  gas  or  electrical  corporation  for  im- 
provement or  maintenance  of  service,  §  69,  pp.  636,  637. 

Judicial  review  of  orders  as  to,  n.  [9],  pp.  129-132. 

SERVICE  OF  ORDERS  AND  PAPERS. 

Of  subpoena,  §  19,  subd.  1,  p.  92. 

Method  of  serving  orders,  §  23,  p.  115. 

Persons  and  corporations  served  shall  notify  commission  of  re- 
ceipt of  orders  and,  if  required,  must  notify  commission  whether 
terms  of  order  are  accepted  and  will  be  obeyed,  §  23,  p.  115. 

Of  complaint  on  controlling  company,  n.  [5],  p.  463. 

Of  copy  of  petition  in  summary  proceedings  in  supreme  court 
against  carriers,  §  57,  p.  598. 

Of  copy  of  petition  in  summary  proceedings  against  gas  or  elec- 
trical corporations  or  municipalities  furnishing  gas  or  electricity, 
§  74,  pp.  656,  657. 

SHIPMENTS. 

What  constitute  through  shipments,  n.  [72],  p.  299. 
Carriers  must  not  discriminate  between  shippers  in  routing,  n.  [21], 
pp.  327-329. 

SHIPPERS. 

Actions  by,  see  also,  "Actions." 

Furnishing  of  cars  to,  see,  "  Cars." 

Criminal  liability  of,  see,  "  Criminal  Liability." 

Eight  to  receive  switching  services,  n.  [9],  pp.  180,  181. 

Eight  to  have  goods  transported,  n.  [11],  pp.  181-183. 

What  constitutes  tender  of  cars  for  transportation,  n.  [14],  p.  184. 

Eemedy  against  carrier  for  failure  to  transport,  n.   [15],  pp.  184, 

185. 
Extent  of  interest  in  rates  of  carriers,  n.  [44],  p.  203. 
Eecovery  of  overcharges  by: 

Eight  to  recovery,  n.  [52],  pp.  205-207. 

Separation  through  Interstate  Commerce  Commission,  n.  [53], 
pp.  207,  208. 
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SHIPPERS  —  Continued. 

Recovery  of  overcharges  by  —  Continued. 
Burden  of  proof,  n.  [54],  p.  208. 
Evidence  and  findings,  n.  [55],  pp.  208,  209. 
Measure  of  damages,  n.  [56],  p.  209. 
Limitation  of  action,  n.  [57],  p.  209. 

Eight  to  switch  and  sidetrack  connections,  §  2Y,  subd.  1,  p.  221 ;  n. 
[2],  pp.  223. 

Petition  to  commission  upon  failure  of  railroad  corporation  to  fur- 
nish or  operate  sidetrack  or  switch,  §  27,  subd.  2,  pp.  221,  222. 

Mandamus  by,  to  compel  restoration  of  switch  connections  and  ser- 
vice, n.  [8],  p.  225. 

Rules  of  carrier  affecting  value  of  service  rendered  to,  to  be  con- 
tained in  tariff  schedules,  §  28,  pp.  22Y,  228. 

Constructive  notice  of  rules  for  shipment,  n.  [16],  p.  234. 

When  agreement  with  carrier  for  through  transportation  exists,  n. 
[3],  p.  248. 

Carriers  may  not  unjustly  discriminate  between,  §  31,  pp.  250,  251 ; 
§  32,  p.  310;  n.  [1],  pp.  252-254. 

Carriers  shall  extend  equal  privileges  and  facilities  to  all,  §  33,  pp. 
343,  344. 

Are  bound  to  know  lawful  rate,  n.  [11],  p.  25T. 

Relations  with  carrier  relevant  to  show  discrimination  in  rates,  n. 
[30],  p.  266. 

Other  traffic  from,  as  justifying  discriminatory  rates,  n.  [45],  p.  277. 

Exclusive   patronage   as   justification   for   discriminatory   rates,   n. 
[46],  p.  277. 

Investments  and  expenditures  by,  as  justifying  discriminatory  rates, 
n.  [52],  p.  279. 

Actions  by,  arising  from  unlawful  discriminations  in  rates,  n.  [81]- 
[88],  pp.  302-306. 

Extent  of  patronage  of,  as  affecting  preferences,  n.  [17],  p.  323. 

Privilege  of  shipping  small  quantities  in  mixed  carload,  n.  [24],  p. 
330. 

May  recover  charges  imposed  pursuant  to  regulations  not  published, 
n.  [8],  p.  348. 

False  billing,  classification  and  weighing  by,  prohibited,  §  34,  p.  355. 

Entitled  to  bill  of  lading,  §  38,  pp.  414,  415. 

Interests  of,  must  be  considered  in  determining  reasonableness  of 
rates,  n.  [39],  p.  514. 

Value  of  service  to,  relevant  in  determining  reasonableness  of  rates, 
n.  [54],  pp.  524,  525. 

Remunerativeness  of  business  of,  not  justification  for  advances  in 
rates,  n.  [57],  p.  527. 
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SHORTAGE. 

Of  cars,  see,  "  Cars." 

SHORT  TITLE. 

Of  Act,  §  1,  p.  2. 

SIGNATURE. 

Of  commissioner  or  secretary  required  on  subpoena,  §  19,  subd.  1, 
p.  92. 

SLEEPING-CAR  COMPANIES. 

Included  in  term  "  common  carrier,"  §  2,  subd.  i,  p.  33. 
Not  common  carriers  at  common  law,  n.  [4],  p.  36. 
Free  transportation  may  be  given  to  employees  of,  §  33,  pp.  343, 
344. 

SLEEPING  CARS. 

Duty  of  carriers  as  to  hauling  of,  n.  [10],  p.  181;  n.  [25],  p.  331. 

Considered  as  ears  of  carrier,  n.   [21],  p.  190. 

Whether  commission  will  compel  carrier  to  haul,  n.  [30],  p.  501. 

SOCIETIES. 

See,  "  Charitable  Societies." 

SOLDIERS'  AND  SAILORS'  HOMES. 

Free  transportation  may  be  given  to  inmates  and  boards  of  man- 
agers of,  §  33,  pp.  343,  344. 

SPECIAL  RATE. 

Discrimination  by  giving  of,  prohibited,  §  31,  pp.  250,  251. 

SPECIAL  REPORTS. 

By  carriers,  power  of  commission  to  require,  §  46,  pp.  454,  455. 

SPECIAL  TICKETS. 

See,  "Tickets." 

SPEED. 

Of  trains,  power  to  regulate,  n.  [18],  pp.  491,  492. 
Statute  regulating,  of  trains,  held  penal,  n.  [35],  p.  2Y. 
Eestrictions  on,  of  trains  not  regulation  of  interstate  commerce,  n. 

[18],  p.  491. 
Exemption  from  regulations  as  to,  n.  [30],  p.  501. 

SPUR  TRACKS. 

Whether  part  of  street  railroad,  §  2,  subd.  e,  p.  32. 

As  part  of  railroad,  §  2,  subd.  f,  p.  33;  n.  [10],  p.  225. 

Obligation  of  carriers  to  construct,  n.  [1],  p.  223. 

STANDARD. 

Of  illuminating  power,  see,  "  Illuminating  Power." 
Of  purity  of  gas,  see,  "  Gas." 
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STARE  DECIS. 

Maxim  not  applicable  to  proceedings  before  Public  Service  Commis- 
sions, n.  [1],  p.  102. 

STATE. 

See  also,  "  Legislature  ;"  "  Statutes." 

Division  of  powers  of,  n.  [16],  p.  56. 

Power  of,  to  delegate  legislative  and  judicial  functions,  n.   [lY], 

pp.  56-58. 
What  powers  of,  are  legislative,  n.  [18],  pp.  59-62. 
What  powers  of,  are  judicial,  n.  [19],  pp.  62-65. 
Whether  particular  acts  delegate  the  executive,  legislative  or  judicial 

power  of  the,  n.  [20],  p.  65. 
Power  of,  to  resume  or  transfer  local  functions,  n.  [5] ,  pp.  69-Yl. 
Attitude  of  courts  toward  "home  rule"  doctrine,  n.  [6],  pp.  Yl,  Y2. 
Constitutionality  of  appointment  of  local  officers  by  officers  of,  n. 

[Y],  pp.  Y2-Y4 
General  power  of,  to  regulate  property  devoted  to  public  use,  n.  [1], 

p.  4. 
General  scope  of  power  to  regulate  property  devoted  to  public  use, 

n.  [2],  pp.  4-8. 
Charter  from,  as  a  contract,  n.  [Y],  p.  9. 
Effect  of  reservation  of  right  to  amend  charters  upon  power  of,  to 

regulate,  n.  [12],  pp.  10,  11. 
Exemptions  from  control  by,  n.  [16]-[21],  pp.  13-18. 
Source  and  extent  of  legislative  power  of,  n.  [22],  pp.  18,  19. 
Legislative  grants  to  be  construed  favorably  to,  n.  [30],  pp.  23,  24. 
Construction  of  statutes   of,  by   state  courts   binding   on  federal 

courts,  n.  [33],  pp.  25,  26. 
Weight  given  by  courts  of  one,  to  decisions  of  courts  of  another,  n. 

[33],  p.  26. 
Power  of,  to  classify  for  purposes  of  regulation,  n.  [41],  pp.  31,  32. 
Classification  of  railroads  by,  for  purposes  of  regulation,  n.  [1],  p. 

34. 
Whether  owners  of  controlling  amounts  of  stock  of  corporation  are 

subject  to  control  by,  n.  [13],  p.  41. 
Lessees  of  public  service  corporations  subject  to  control  of,  n.  [14], 

pp.  41,  42. 
Control  over  receivers  of  public  service  corporations  by,  n.   [15], 

pp.  42-44. 
Control  over  railroads  owned  by  foreign  corporations,  n.  [16],  p.  44. 
Division  of  regulative  power  between  state  and  federal  government, 

n.  [10],  pp.  15Y-162. 
Failure  of  Congress  to  exercise  regulative  powers  as  affecting  extent 

of  power  of,  n.  [11],  pp.  162,  163. 
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STATE  —  Continued. 

Extent  of  police  power  of,  n.  [12],  p.  163. 

Whether  particular  statutes   of,  regulate  interstate  commerce,  n. 

[13]-[17],  pp.  163-lYl;  n.  [14],  p.  40Y. 
Whether  state  statutes  will  be  construed  to  apply  to  interstate  com- 
merce, n.  [18],  pp.  171,  172. 
Matters  left  by  Interstate  Commerce  Commission  for  regulation  by, 

n.  [20],  p.  172. 
Power  to  create  new  civil  divisions  for  regulative  purposes,  n.,  pp. 

44,  45. 
Validity  of  plan  of  regulation  by,  through  commission,  n.  [14],  pp. 

51-54;  n.  [4],  pp.  479,  480. 
Extent  of  visitorial  over  carriers,  n.  [2],  p.  94. 
Power  to  compel  production  of  books  and  papers  by  corporations,  n. 

[6],  pp.  96,  97. 
Control  over  switches  and  sidetracks,  n.   [3],  p.  224. 
Power  to  require  posting  of  tariff  schedules,  n.  [1],  p.  229. 
Power  to  regulate  rates  and  service  of  carriers : 
In  general,  n.  [2],  pp.  4^8;  n.  [1],  pp.  477-479. 
Effect  of  statutes  on  existing  companies,  n.   [2],  p.  479. 
Fixing  of  rate  as  affecting  right  to  further  regulate,  n.   [3], 

p.  479. 
Validity  of  commission  plan  of  regulation,  n.  [14],  pp.  51-54; 

n.   [4],  pp.  479,  480. 
May  regulate  charges  for  switching  services,  n.  [14],  p.  227. 
May  enforce  equality  in  rates  and  charges,  n.  [1],  pp.  252-254. 
Carriers  may  give  free  transportation  to  persons  or  property  for, 

§  33,  pp.  343,  344. 
Power  to  regulate  connecting  carriers,  n.   [9],  pp.  364^367. 
Power  to  regulate  carrier's  liability  for  loss  of,  or  injury  to,  goods, 

n.  [12],  p.  420. 
Power  to  authorize  commission  to  investigate,  n.  [1],  p.  461. 
May  require  a  railroad  to  give  notice  of  happening  of  accidents,  n., 

p.  458. 
Power  to  regulate  consolidation  of  railways,  n.  [3],  p.  578. 
Power  of,  to  regulate  carriers  as  affected  by  consolidation,  n.  [6], 

p.  583. 
Power  of,  as  to  imposing  fines  and  penalties,  n.,  pp.  597,  598. 
Power  to  regulate  gas  and  electrical  corporations,  n.    [4]-[6],  pp. 

622-625. 
Power  to  fix  rates  and  charges  for  gas  and  electricity,  n.  [1],  pp. 

643-645. 
Eates  fixed  by,  for  gas  presumed  reasonable,  n.  [15],  p.  652. 
Judicial  review  of  acts  done  pursuant  to  police  power,  n.   [8],  pp. 

128,  129. 
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STATE  —  Continued. 

Federal  interference  with  orders  of  commissions  of,  n.  [20]-[28], 

pp.  142-147. 
Attempts  by,  to  prevent  resort  to  federal  courts,  n.  [21],  pp.  142, 

143. 
What  actions  are  suits  against,  n.  [22],  pp.  143-145. 

STATEMENT. 

Of  fees  collected  to  be  made  by  commission,  §  18,  p.  92. 

Showing  consent  of  municipal  authorities  must  be  filed  with  com- 
mission before  consent  can  be  given  to  gas  or  electrical  corpora- 
tion to  exercise  franchise  rights,  §  68,  p.  634. 

STATE  SENATE. 

See,  "  Senate." 

STATE  SOLDIERS'  AND  SAILORS'  HOMES. 

See,  "  Soldiers'  and  Sailors'  Homes." 

STATE  TREASURER. 

Payment  of  salaries  and  expenses  of  commissions,  §  14,  pp.  82,  83. 

STATIONERY. 

Offices  of  commissions  to  be  supplied  with,  §  10,  subd.  1,  p.  78. 

STATIONS. 

See,  "Depots  and  Stations." 

STATISTICAL  TABLES. 

May  be  considered  in  determining  reasonableness  of  rates,  n.  [69], 
p.  537. 
STATUS. 

Of  railroads,  n.  [4],  p.  8. 

STATUTES. 

Public  Service  Commissions  Law,  see,  "Act." 

Eights,  powers,  duties  and  liabilities  under,  see  specific  heads. 

1.  In  general. 

2.  Particular  acts  or  classes  of  acts. 
1.  In  general. 

When  violative  of  charter  rights  of  public  service  corpora- 
tions, n.  [15],  pp.  12,  13. 

When  carriers  are  exempted  from  public  control  by,  n.  [18], 
pp.  14^16. 

Transferability  of  exemptions  given  by,  n.   [20],  p.  17. 

Presumption  of  validity  of,  n.  [23],  pp.  19-21. 

Burden  of  proving  invalidity,  n.  [24],  p.  21. 

Construction  when  susceptible  of  two  interpretations,  n.  [25] . 
p.  21. 

When  courts  will  pass  upon  question  of  constitutionality  of, 
n.  [26],  p.  21. 
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STATUTES  —  Continued. 

1.   In  general  —  Continued. 

Expediency  or  wisdom  of,  not  matters  for  judicial  determina- 
tion in  testing  constitutionality,  n.  [27],  pp.  21,  22. 
Interpretation  of,  governed  by  legislative  intent,  n.  [28],  pp. 

22,  23. 
Weight    given    to    legislature's    interpretation    of    its    ovpn 

powers,  n.  [29],  p.  23. 
Legislative   grants   construed  favorably  to   public   right,   n. 

[30],  pp.  23,  24. 
Matters  to  be  considered  in  construing,  n.  [30],  p.  24. 
Declaratory  of  common  law,  how  construed,  n.  [31a],  p.  24. 
Effect  of  previous  interpretations  of,  in  construing,  n.  [33], 

pp.  25,  26. 
Of  state,   interpretation   of,  by   state   courts  binding  upon 

federal  courts,  n.  [33],  pp.  25,  26. 
Reasonable  and  practical  construction  of,  n.  [34],  p.  26. 
Effect  of  subsequent  statute  covering  same  subject  matter, 

n.   [38],  pp.  29,  30. 
Divisibility  of,  n.  [40],  pp.  30,  31. 
Of  state,  whether  construed  to  apply  to  interstate  commerce, 

n.  [18],  p.  171. 
State  and  federal  acts  operating  on  same  subject,  n.  [19],  p. 

172. 
Whether  remedies  given  by,  supersede  existing  remedies,  n. 

[2], -pp.  445,  446. 
Act  regulating  existing  right  not  a  fresh  grant  of  such  right, 

n.  [8],  p.  554. 
Eepeal  by  legislature,  n.  [38],  pp.  29,  30;  n.,  p.  668,  669. 
Effect  of  repeal  of,  n.,  p.  669. 

2.  Particular  acts  or  classes  of  acts. 

Whether  violative  of  charter  rights,  n.   [15],  pp.  12,  13. 
Regulating  railroads,  purpose  of,  n.  [32],  pp.  24,  25. 
Acts  construed  as  penal,  n.  [35],  p.  27. 
Containing  penal  provisions,  strict  or  liberal  construction  of, 

n.  [36],  pp.  27,  28. 
Imposing    penalty    for    failure    to    supply    electricty    to    be 

strictly  construed,  n.  [18],  p.  631. 
Doubts  as  to  construction  of  penal  statute,  how  resolved,  n. 

[37],  pp.  28,  29. 
Imposing  penalties  upon  carriers,  validity  of,  n.  [14],  p.  407; 

n.,  pp.  596,  597. 
Prescribing  penalties  for  failure  to  furnish  cars: 
Validity  of,  n.  [14],  p.  407. 
Construction  of,  n.  [15],  p.  408. 
What  constitute  separate  offenses,  n.   [16],  p.  408. 
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STATUTES  —  Continued. 

2.  Particular  acts  or  classes  of  acts  —  Continued. 

Efieot  of  repeal  of  penal  statute,  n.  [Y3],  p.  220. 

Construction  of  specific  provisions  of,  n.  [39],  p.  30. 

Classifying  persons  for  purposes  of  regulation,  n.  [41],  pp. 
31,  32. 

Classifying  railroads  for  purposes  of  regulation,  n.  [1],  p. 
34. 

Word  "  persons  "  used  in  regulative  act  includes  corporations, 
n.  [11],  p.  40. 

Creating  new  civil  divisions  for  regulative  purposes,  consti- 
tutionality of,  n.,  pp.  44,  45. 

Construction  of  provisions  of,  relating  to  terms  of  office,  n. 
[3],  p.  47. 

As  to  removal  from  office,  constitutionality  of,  n.  [8],  p.  49. 

Whether  legislative,  executive  or  judicial  powers  are  delegated 
by,  n.  [20],  p.  65. 

N.  Y.  Eapid  Transit  Act  a  local  act,  n.  [1],  p.  67. 

Public  Service  Commissions  Law  not  local  act,  n.  [3],  p.  68. 

Transferring  to  state  officers  power  to  appoint  local  officers, 
constitutionality  of,  n.  [7],  pp.  72-74. 

Compelling  expenditures  for  local  improvements,  validity 
of,  n.  [1],  p.  84. 

Validity  of  provision  of  Public  Service  Commissions  Law  as 
to  application  to  appellate  division  for  appropriation,  n. 
[4],  p.  86. 

Constitutionality  of,  prescribing  qualifications  of  railroad 
commissioners,  n.  [2],  p.  88. 

Compelling  production  of  books  and  papers,  validity  of,  n. 
[6]-,  p.  96. 

Giving  executive  officer  power  to  punish  for  contempt,  un- 
constitutional, n.  [8],  p.  98. 

Whether  provisions  of,  as  to  immunity  of  witnesses  are  suf- 
ficiently broad,  n.  [3],  pp.  104-106. 

Giving  preferences  in  trial  of  actions;  validity  of,  n.,  p.  111. 

Making  rates  fixed  by  commission  conclusively  reasonable,  in- 
valid, n.  [1],  p.  117. 

Attempting  to  prevent  resort  to  federal  courts,  validity  of,  n. 
[21],  pp.  142,  143. 

Whether  particular  state  statutes  regulate  interstate  com- 
merce, n.  [13]-[17],  pp.  163-171. 

Relative  to  furnishing  of  facilities,  declaratory  of  common 
law,  n.  [1],  p.  175. 

Statutory  rate  as  maximum,  n.  [38],  pp.  199,  200. 
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STATUTES  —  Continued. 

2,  Particular  acts  or  classes  of  acts  —  Continued. 
Relative  to  giving  of  transfers: 

How  construed  generally,  n.  [59],  p.  211. 
Validity,  n.  60,  pp.  211,  212. 
To  what  roads  applicable,  n.  [61],  pp.  212,  213. 
Purpose  of  requirements  as  to  posting  and  publishing  of  tariflE 

schedules,  n.  [4],  p.  230. 
Forbidding  discriminations  in  rates: 
Validity,  n.  [21],  pp.  261,  262. 
Declaratory  of  common  law,  n.  [22],  p.  262. 
Construction  of  terms,  n.  [23],  pp.  262,  263. 
Effect  on  prior  contracts,  n.  [24],  p.  263. 
Eelative  to  passes: 

Construction  of,  n.  [14],  p.  351. 
Retroactive  effect  of,  n.  [15],  p.  351. 
Compelling  issuance  of  mileage  books  held  unconstitutional, 

n.  [19],  p.  353. 
Referring'  to   connecting  carriers,   construction   of,  n.    [23], 

[24],  pp.  372,  373. 
Forbidding  less  charge  for  long  than  short  haul: 
Validity  of,  n.  [9],  p.  381. 

Purpose,  scope  and  application,  n.  [1],  [2],  pp.  378,  379. 
Relating  to  demurrage  charges,  construction  of,  n.   [25],  p. 

411. 
Of  what  state  govern  bills  of  lading,  n.  [2],  pp.  415,  416. 
Relating  to  bills  of  lading,  liability  of  carrier,  etc.,  validity  of, 

n.  [13],  pp.  420-422. 
Relative  to  delay  in  shipment,  validity  of,  n.  [31],  p.  437. 
Relating  to  continuous  carriage  of  freight,  validity  of,  n., 

p.  443. 
Validity  of  provision  allowing  attorney's  fees  to  successful 

litigant,  n.   [3],  pp.  446,  447. 
Allowing  recovery  of  punitive  damages,  validity  of,  n.   [4], 

p.  448. 
Requiring  railroads  to  file  reports,  validity  and  construction 

of,  n.,  p.  456. 
Regulating  rates  must  be  considered  separately  in  determin- 
ing reasonableness  of  comi)ensation,  n.  [38],  p.  511. 
Regulating  consolidations  by  railroads,   validity  of,  n.    [3], 

p.  578. 
Authorizing  railroad  corporation  to  purchase  stock  of  other 

companies,  validity  of,  n.  [3],  p.  578. 
Whether  particular  acts  authorize  railroads  to  consolidate,  n. 
[4],  p.  579. 
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STENOGRAPHERS. 

Employment  and  removal  by  counsel  to  commiasion,  §  6,  pp.  74,  75. 
Acts  justifying  removal,  §  15,  p.  87. 

Employed  by  commission  deemed  public  officers,  §  15,  p.  87. 
STIPULATION. 

In  bill  of  lading  shall  not  exempt  carrier  from  liability,  §  38,  pp. 

414,  415. 
STOCK. 

See  also,  "  Consoudation  ;"  "  Corporations." 

Whether  owners  of  controlling  amounts  of,  of  public  service  corpo- 
rations are  subject  to  regulation,  n.  [13],  p.  41. 
Power  to  authorize  an  increase  of,  a  legislative  power,  n.  [18],  p.  61. 
Ownership  of  stock  of  public  service  corporation  a  bar  to  holding 

office  of  commissioner  or  subordinate  office,  §  9,  p.  77. 
Of  transportation  corporation  not  to  be  acquired  by  other  carrier 

corporations  unless  authorized  by  commission,  §  54,  pp.  576,  577. 
Validity  of  statute  allowing  carriers  to  purchase,  of  other  companies, 

n.  [3],  p.  578. 
Public  control  over  consolidations,  n.  [3],  p.  578. 
General  right  of  railroad  to  hold  stock  of  other  lines,  n.  [14],  pp. 

579,  580. 
Foreign  railroad  company  merely  owning  entire  stock  of  domestic 

corporation,  not  doing  business  within  state,  n.  [17],  p.  583. 
Contract  by  carriers  for  consolidation  or  lease  not  to  be  capitalized, 

§  55,  pp.  587-589. 
Of  corporation  formed  by  merger  of  carriers  not  to  exceed  sum  of 

capital  stock  of  corporations  consolidated,  §  55,  pp.  587-589. 
Plan  of  consolidation  invalid  on  account  of  over-capitalization,  n. 

[4],  p.  592. 
Action  to  set  aside  unauthorized  agreements  as  to  transfer  of,  n. 

[11],  p.  585. 
Transfer  of,  as  effecting  dissolution  of  corporation,  n.  [15],  p.  587. 
Good  will  as  element  of  value  of,  n.  [16],  p.  587. 
Power  of  carriers  to  issue,  §  55,  pp.  587-589. 
Capitalization  of  franchises  of  carrier,  §  55,  pp.  587-589. 
Legislative  control  over  issuance  of,  by  railroads,  n.  [1],  pp.  589,  590. 
Control  of  commission  over  issues  of,  by  carriers,   §  55,  pp.   587- 

589;  n.   [7],  pp.  593,  594. 
State  may  delegate  to  commission  power  as  to  increase  of,  n.  [1], 

p.  590. 
Purposes  for  which,  may  be  issued  by  carriers,  §  55,  pp.  587-589; 

n.  [3],  pp.  591,  592. 
Validity  of  issuance  of,  by  carriers,  n.  [3],  pp.  591,  592. 
Preferred,  of  railroad  corporations,  n.   [5],  pp.  592,  593. 
Consideration  of,  in  determining  as  to  reasonableness  of  rates,  of 

carriers,  n.   [51],  pp.  520,  521. 
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STOCK  —  Oontinued. 

Amount  of,  issued  to  be  shown  in  annual  report  of  gas  or  electrical 
corporation,  §  66,  subd.  6,  pp.  618,  619. 

Dividends  on,  amount  of,  to  be  set  forth  in  annual  reports  of  gas  or 
electrical  corporations,  §  66,  subd.  6,  pp.  618,  619. 

Issue  of,  by  gas  or  electrical  corporations,  §  69,  pp.  636,  637;  n.,  p. 
638. 

On  merger  of  gas  or  electric  corporations  not  to  exceed  sum  of 
capital  stock  of  corporations  consolidated,  §  69,  pp.  636,  637. 

Issue  of  notes  for  refunding  of,  §  69,  pp.  636,  637. 

Power  of  gas  or  electrical  corporations  to  hold  stocks  of  similar  cor- 
porations §  70,  p.  639 ;  n.,  p.  640. 

Transfer  of,  upon  books  of  gas  or  electrical  corporations,  §  70,  p. 
639. 

Of  gas  or  electrical  corporations,  power  of  other  corporations  to 
hold,  §  70,  p.  639. 

Validity  of  agreements  for  transfer  of,  by  or  to  gas  or  electrical  cor- 
porations, §  70,  p.  639. 

STOCK  CARS. 

Duty  of  carriers  to  furnish,  n.  [2],  pp,  399,  400. 

STOCKHOLDERS. 

Power  to  make  lease,  n.  [8],  pp.  583,  584. 
Interests  of,  as  to  consolidation,  lease,  etc.,  n.  [10] ,  p^.  584. 
Actions  by,  to  restrain  or  set  aside  unauthorized  agreements  as  to 
consolidation,  leasing,  etc.,  n.  [11],  p.  585. 

STOCK- YARDS  COMPANIES. 

Whether  common  carriers,  n.  [6],  p.  37. 

STOP-OVER. 

Eegulations  as  to,  must  be  published,  n.  [21],  p.  236. 

STOPPAGE. 

Of  trains,  see  "Trains." 

Of  goods  in  transit,  discrimination  as  to,  not  permissible,  n.  [18], 
pp.  324,  325. 

Shall  not  prevent  carriage  of  property  from  being  treated  as  con- 
tinuous, §  39,  pp.  441,  442. 

STORAGE. 

Charges  for,  see,  "  Charges." 

Of  property  or  freight  included  in  term  "transportation  of  prop- 
erty or  freight,"  §  2,  subd.  1,  p.  34. 
Of  grain  not  interstate  commerce,  n.  [5],  p.  152. 
Carriers'  rules  as  to,  must  be  published,  n.  [18],  pp.  234,  235. 
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STREET  RAILROADS. 

For  matters  relating  to  corporations  and  common  carriers  generally, 
see,  "  Common  Carriers  ;"  "  Corporations,"  and  specific  headings. 

Consents  of  abutting  owners,  see,  "Abutting  Owners." 

Certificates  of  public  convenience  and  a  necessity,  see,  "  Certifi- 
cate OP  Public  Convenience  and  Necessity." 

Criminal  liability  of,  see,  "  Criminal  Liability." 

Crossings  witb  railroads  or  other  street  railroads,  see,  "  Crossings 
AND  Intersections." 

Highway  crossings,  see,  "Highway  Crossings." 

See  also,  "Accidents;"  "Accounts;"  "Actions;"  "Billing;" 
"  Bonds  ;"  "  Books  ;"  "  Charges  ;"  "  Commission  ;"  "  Connecting 
Carriers  ;"  "  Consents  ;"  "  Discrimination  ;"  "  Easements  ;" 
"  Elevated  Eailroads  ;"  "  Evidence  ;"  "  Exemptions  ;"  "  Fares  ;" 
"  Franchises  ;"  "  Investigations  and  Hearings  ;"  "  Joint  Rates  ;" 
"  Joint  Tariffs  ;"  "  Liability  ;"  "  Mandamus  ;"  "  Motive  Power  ;" 
"Notes;"  "Orders;"  "Penalties  and  Forfeitures;''  "Rates;" 
"  Records  ;"  "  Reports  ;"  "  Stock  ;"  "  Summary  Proceedings  ;" 
"Tariff  Schedules;"  "Through  Rates;"  "Through  Routes;" 
"  Witnesses." 

1.  In  general. 

2.  Public  control, 

3.  Operation. 

1.  In  general. 

Scope  of  term  "street  railroad,"  §  2,  subd.  e,  p.  32;  n.  [8], 

p.  38. 
Scope  of  term  "  street  railroad  corporation,"  §  2,  subd.  g, 

p.  33. 
Are  common  carriers,  §  2,  subd.  i,  p.  33;  n.  [5],  p.  36. 
Generating  electricity  for  own  use  not  "  electrical  corpora- 
tion," §  2,  subd.  k,  p.  33. 
What  services  included  in  term  "transportation  of  property 

or  freight,"  §  2,  subd.  1,  p.  34. 
Reorganization  of,  in  hands  of  receivers,  n.  [15],  p.  43. 
OfScial  relation  to  street  railroad  corporation  a  bar  to  holding 

ofSce  of  commissioner  or  subordinate  office,  §  9,  p.  11. 
Expenditures  of  money  for  construction  and  maintenance  of, 

a  "  city  purpose,"  n.  [2] ,  pp.  84,  85. 
Offer  of  gratuities  t»  commissioner  or  subordinates  forbidden, 

§  15,  p.  87. 
Unuathorized  maintenance  a  nuisance,  n.  [18],  p.  570. 
Power  as  to  leasing  and  consolidation,  n.   [4],  pp.  580,  581. 
When  dissolution  is  effected,  n.  [15],  p.  587. 
Cannot  be  organized  under  Rapid  Transit  Act  of  1875,  n. 

[9],   p.  665. 
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STREET  RAILROADS  — Continued. 

2.  Public  control. 

General  control  over  public  service  corporations,  see,  "  Legis- 
lature ;"  "  Statutes." 

Effect  of  reservation  of  right  to  amend  charter  of,  on  regula- 
tive power  of  state,  n.  [12],  p.  11. 

Eegulative  acts  held  violative  of  charter  rights,  n.  [15],  p.  12. 

Public  control  over  receivers  of,  n.  [15],  pp.  42,  43. 

Validity  of  commission  plan  of  regulation  of,  n.  [14],  pp. 
51-54. 

Territorial  jurisdiction  of  commissions  over,  §  5,  pp.  65,  66. 

Presumption  of  reasonableness  of  ordinance  regulating  run- 
ning of  cars,  n.  [1],  p.  118. 

General  supervision  of  commission  over,  §  45,  subd.  2,  p.  450. 

Hearing  before  commission  as  to  proposed  change  in  law  re- 
lating to,  §  45,  subd.  4,  p.  451. 

Commission  shall  investigate  accidents  on,  §  47,  p.  457. 

Power  and  duty  of  commission  to  investigate  acts  of,  §  48, 
subds,  1,  2,  pp.  458,  459. 

Petition  to  commission  setting  forth  violation  of  law  or  order 
of  commission  by,  §  48,  subd.  2,  pp.  458,  459. 

Powers  of  commission  as  to  service  of,  §  49,  pp.  474,  475. 

Eeasonableness  of  regulation  as  to  time  for  running  cars,  n. 
[31],  p.  502. 

Permission  of  commission  for  construction  or  operation  of, 
§  53,  pp.  557,  558. 

Franchise  to  own  or  operate,  not  to  be  transferred  without 
consent  of  commission,  §  54,  pp.  576,  577. 

3.  Operation. 

Duty  to  furnish  passengers  with  seats,  n.  [17],  p.  186. 
What  sum  may  be  tendered  in  payment  of  fare  on,  n.  [49], 

p.  205. 
Transfers : 

Duty  to  give,  n.  [58],  pp.  209-211. 

General   rules   of  construction  of  transfer   statutes,  n. 

[59],  p.  211. 
Validity  of  statutes  relative  to,  n.  [60],  pp.  211,  212. 
To  what  roads  transfer  statutes  apply,  n.  [61],  pp.  212, 

213. 
Eules  as  to  demand  for,  n.  [62],  pp.  213,  214. 
Sufficiency  of  demand  for,  n.  [62],  p.  214. 
Pacts  establishing  refusal  to  issue,  n.  [64],  p.  214. 
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STREET  RAILROADS  —  Continued. 
3.    Operation  —  Continued. 
Transfers  —  Continued. 

Presumption  that  proper  transfer  will  be  issued,  n.  [65], 

p.  214. 
Issuance  of  improper,  n.  [66],  pp.  214,  215. 
Time  limit  on  use  of,  n.  [67],  p.  215. 
Each  refusal  to  issue,  a  separate  offense,  n.  [68],  p.  215. 
Eecovery   in  one  action  of  more  than  one  penalty  for 

refusal  to  issue,  n.  [69],  pp.  215-217. 
Good  faith  of  passengers  as  affecting  right  to  penalty 

for  refusal  of,  n.  [70],  p.  217. 
Matters  in  defense  in  actions  to  recover  penalties  for  fail- 
ure to  issue,  n.  [71],  pp.  218,  219. 
Actions  by  individuals  to  recover  penalties,  n.  [72],  pp. 
219,  220. 
Liability  for  wrongful  ejection  of  passengers,  n.    [74],  pp. 

220,  221. 
Permit  to  lay  switch  in  public  street,  n.   [11],  p.  226. 
Must  file  copies  of  transportation  agreements  with  other  car- 
riers, §  30,  subd.  1,  pp.  245,  246. 
Power  to  give  express  company  exclusive  privileges,  n.  [19], 

p.  326. 
Interchange  of  cars  with  railroad  corporation,  §  35,  pp.  358, 

359;  n.  [38],  p.  377. 
Not  required  to  permit  other  carriers  to  use  tracks  or  termi- 
nals, §  35,  pp.  358,  359. 
Eight  to  make  track  connections,  n.  [20],  p.  371. 
Obligations  as  to  safe  carriage  of  passengers  by  lessor  of  run- 
ning rights,  n.   [31],  p.  375. 
When  engaged  in  handling  freight  shall  furnish  sufficient  and 
suitable  freight  cars  to  shippers,  §  37,  subd.  1,  pp.  397,  398. 
Traffic  agreements  as  affecting  necessity  for  consents  of  abut- 
ting owners,  n.   [33],  p.  375. 
What  consents  necessary  before  constructing,  n.  [1],  p.  558. 
Consents  of  property  owners,  n.   [7],   [8],  pp.  564,  565. 
Consents  from  other  lines,  n.   [9],  p.  565. 
Consents  by  local  authorities,  n.  [10],  [11],  pp.  565-567. 
Duty  of  lessees  to  obtain  consents,  n.  [12],  p.  567. 
Changes  of  motive  power,  n.  [3],  p.  551. 
Compensation  of,  in  nature  of  a  tax,  n.  [5],  p.  9. 
Whether  particular  rates  are  reasonable,  n.  [37],  p.  199. 
Mileage  rate  not  applicable  to,  n.   [38],  p.  200. 
Acts  showing  the  incurring  of  penalties,  n.,  p.  597. 
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STREETS. 

Use  of,  requisite  to  existence  of  street  raiboad,  §  3,  subd.  e,  p.  32. 
Permit  to  street  railroad  to  lay  switch  in,  n.   [11],  p.  226. 
Power  to  regulate  traffic  on,  does  not  imply  power  to  prohibit  traffic, 

n.  [30],  p.  501. 
Interference  with  easements  by  erection  of  elevated  railroads  in, 

n.,  pp.  571-576. 

STRIKES. 

As  affecting  carriers'  duty  to  receive  and  transport,  n.  [20],  p.  189. 
SUBPOENA. 

Issuance  and  service,  §  19,  subd.  1,  p.  92. 

Failure  to  obey,  §  19,  subd.  2,  p.  93. 

Power  of  commission  to  subpoena  witnesses  in  proceedings  with 

reference  to  gas  or  electricity,  §  66,  subd.  10,  p.  620. 
Duces  tecum: 

When  refused,  n.  [4],  p.  95. 

Compelling  production  of  books  and  papers  by  corporations,  n. 

[6],  p.  97. 
Power  of  commission  to  compel  production  of  books,  etc.  of  car- 
rier by,  §  45,  subd.  3,  pp.  450,  451. 
SUBSCRIBE. 

Refusal  of  witness  to  subscribe  deposition,  §  19,  subd.  2,  p.  93. 
SUBWAYS. 

Included  in  term  "street  railroad,"  §  2,  subd.  e,  p.  32;  n.  [8],  p.  38. 
Powers  of  former  Board  of  Rapid  Transit  Railroad  Conuuissioners 

as  to  construction  of,  n.  [2],  p.  663. 
Rights  granted  by  lease  of,  n.  [8],  pp.  664,  665. 
SUCCESSOR. 

Order  against  railroad  company  binding  upon,  n.  [3],  p.  122. 
SUITS. 

See,  "Actions." 

SUMMARY  PROCEEDINGS. 

See  also,"  Mandamus." 

In  supreme  court  in  name  of  commission  to  stop  or  prevent  viola- 
tions of  Act,  or  an  order  of  commission,  §  57,  p.  598. 

In  supreme  court  against  gas  or  electrical  corporation  or  municipal- 
ity furnishing  gas  or  electricity,  §  T4,  pp.  656,  657. 
SUNDAY, 

Whether  statutes  compelling  stoppage  of  trains  on,  regulate  inter- 
state commerce,  n.  [16],  p.  169. 
SUPERVISION. 

Over  carriers,  commission  shall  have,  §  45,  subd.  2,  p.  450. 

Extent  of,  by  commission  over  carriers,  §  5,  pp.  65,  66. 
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SUPERVISION  —  Continued. 

Of  commission  over  gas  and  electrical  corporations,  §  5,  pp.  65,  66 ; 

§  66,  pp.  617-620. 
Over  gas  or  electrical  corporations  operating  in  both  districts,  ex- 
tent of,  by  each  commission,  §  Y6,  p.  659. 
SUPPLYING. 

Of  gas  and  electricity,  see,  "  Electricity  ;"  "  Gas." 
SUPREME  COURT. 

Punishment  of  witness  for  contempt  by  justice  of,  §  19,  subd.  2,  p. 

93. 
Summary  proceeding  in,  to  stop  or  prevent  violation  of  Act  or  order 

of  commission  by  carriers,  §  57,  p.  598. 
Summary  proceedings  in,  against  gas  or  electrical  corporations  or 
municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

See,  "  United  States  Supreme  Court." 

SURGEONS. 

See,  "Physicians  and  Surgeons." 

SUSPENSION. 

Of  orders  by  commission,  n.  [4],  p.  122. 

SWEAR. 

See  also,  "  Oaths  ;"  "  Witnesses." 

Refusal  of  witness  to  swear  to  deposition,  §  19,  subd.  2,  p.  93. 

SWITCHES  AND   SIDETRACKS. 

As  part  of  railroad,  §  2,  subd.  f,  p.  33;  n.  [10],  p.  225. 

Whether  part  of  street  railroad,  §  2,  subd.  e,  p.  32. 

Duty  of  railroad  corporation  to  install  and  maintain,  §  27,  subd.  1, 

p.  221;  n.  [1],  pp.  222,  223. 
Duty  of  carriers  to  render  switching  services,  n.   [9],  pp.  180,  181. 
Eight  of  shippers  to  demand,  n.  [2],  p.  223. 
Conditions  to  furnishing,  n.  [4],  p.  224. 
Objections  to  installing,  n.  [6],  p.  225. 
Discontinuance  of,  n.  [9],  p.  225. 

Permit  to  street  railroad  to  lay,  in  public  street,  n.  [11],  p.  226. 
Eights  of  public  in,  n.  [12],  p.  226. 

Unlawful  discrimination  in  furnishing,  n.  [28],  pp.  334,  335. 
Whether  allowances  for  use  of,  constitute  unjust  discrimination,  n. 

[66],  p.  290. 
Duty  to  receive  and  deliver  property  on,  n.  [13],  p.  226. 
Whether  charge  for  delivery  on,  constitutes  unjust  discrimination, 

n.  [66],  p.  291. 
Discrimination  in  delivery  on,  n.  [28],  pp.  334,  335. 
Duty  to  furnish  cars  on,  n.  [3],  pp.  400,  401. 
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SWITCHES  AND  SIDETRACKS  —  Continued. 
Public  control  over,  n.  [3],  p.  224. 
Requiring  delivery  of  cars  on  sidetracks,  as  regulation  of  interstate 

commerce,  n.  [15],  p.  165. 
State  statute  compelling  furnishing  of,  not  regulation  of  interstate 

commerce,  n.  [15],  p.  167. 
Commission  may  direct  construction  or  maintenance  of,  by  railroad 

corporation,  §  27,  subd.  2,  pp.  221,  222. 
Power  of  commission  to  discontinue,  §  27,  subd.  2,  pp.  221,  222. 
Investigation  by  commission  of  failure  of  railroad  corporation  to 

install  or  operate,  upon  application,  §  27,  subd.  2,  pp.  221,  222. 
Matters  to  be  considered  in  determining  whether  switches  will  be 

ordered,  n.  [5],  pp.  224,  225. 
Mandamus  to  compel  restoration  of  service,  n.  [8],  p.  225. 
Determination  of  necessity  for,  between  connecting  lines,  n.  [19], 

p.  371. 
Power  of  commission  to  order  changes  in,  or  repairs  of,  §  50,  p.  547. 

SWITCHING. 

Charges  for,  see,  "  Charges." 
Meaning  of  term,  n.  [9],  p.  39. 

Duty  of  carriers  to  render  switching  services,  n.  [9],  pp.  180,  181. 
Of  cars,  whether  interstate  commerce,  n.  [4],  p.  152;  n.  [30],  p.  413. 
Special  service  in,  as  justification  for  higher  rate,  n.   [35],  p.  196. 
Of  freight  cars,  power  of  commission  to  regulate,  §  37,  subd.  2,  p. 
398. 

SWORN. 

See  also,  "  Oaths  ;"  "  Witnesses." 

Eefusal  of  witness  to  be,  §  19,  subd.  2,  p.  93. 

SWORN  COPIES. 

Commission  or  commissioner  may  require  sworn  copies  of  books, 
papers,  etc.,  of  carriers  to  be  filed,  §  45,  subd.  3,  pp.  450,  451. 

SYSTEM. 

Of  accounts,  see,  "  Accounts." 

Of  gas  or  electrical  corporation  shall  not  be  transferred  or  leased 
without  consent  of  commission,  §  70,  p.  639. 

TANK  CARS. 

See,  "Private  Cars." 

TARIIT  SCHEDULES. 

See  also,  "  Charges  ;''  "  Rates." 

Criminal  liability  of  shippers  and  carriers,  see,  "  Criminal  Liabil- 
ity." 
Common  carriers  must  file,  §  28,  pp.  227,  228;  n.  [2],  p.  229. 
Duty  of  carriers  to  publish,  §  28,  pp.  227,  228;  n.   [2],  p.  229. 
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TARIFF  SCHEDULES  —  Continued. 

Necessity  for  posting  of,  §  28,  pp.  227,  228. 

Power  of  state  to  require  posting  of,  n.  [1],  p.  229. 

What  constitutes  sufficient  posting  and  publication,  n.  [11],  pp. 
232,  233. 

Excuses  for  failure  to  keep  schedules  posted,  n.  [12],  p.  233. 

Power  to  make,  not  legislative,  n.  [3],  p.  230. 

Purpose  of  requirements  as  to  posting  and  publishing  of,  n.  [4], 
p.  230. 

Power  of  a  commission  to  excuse  non-compliance  with  requirements 
as  to  filing  and  publishing,  n.  [5],  p.  230. 

Publication  of  export  tariffs,  n.  [10],  pp.  231,  232. 

Action  to  recover  damages  by  unreasonable  rates,  published  rates 
as  the  standard  of  reasonableness,  n.  [13],  p.  233. 

Presumption  of  legality  of  rates  filed  and  posted,  n.  [14],  p.  333. 

Have  no  retroactive  effect,  n.  [15],  p.  233. 

Effect  of  failure  to  publish  regulations,  n.  [25],  p.  237. 

Duty  to  charge  published  rate,  §  33,  pp.  343,  344;  n.  [1],  pp.  345, 
346. 

Carrier  may  not  charge  for  services  not  specified  in,  n.  [1],  p.  346. 

Separately  published  rules  do  not  authorize  charge  in  excess  of  pub- 
lished rate,  n.  [2],  p.  346. 

Transportation  for  governmental  departments  at  less  than  published 
rates,  n.  [3],  p.  346. 

Must  be  filed  and  published  before  carrier  may  engage  in  transporta- 
tion, §  33,  pp.  343,  344. 

Publication  of  rates  as  condition  precedent  to  right  to  charge,  n. 
[4],  p.  346. 

When  shipper  must  tender  published  rate,  n.  [5],  p.  347. 

Contracts  to  ship  at  less  than  published  rates,  void,  n.  [6],  p.  347. 

Effect  of  failure  to  properly  post,  on  rights  and  duties  as  to  rates,  n. 
[7],  pp.  347,  348. 

Recovery  of  charges  imposed  pursuant  to  rules  not  published,  n.  [8], 
p.  348. 

Shipper  may  recover  charges  imposed  in  excess  of  rates  published  in, 
n.  [52],  pp.  206,  207. 

Shippers  bound  to  know  lawful  published  rate,  n.  [9],  p.  348. 

Of  rates  for  special  tickets,  §  33,  pp.  343,  344. 

Excursion  rates  to  be  filed  and  published,  n.  [21],  p.  354. 

Changes  in,  §  29,  p.  244. 

Publication  of  order  of  commission  allowing  change  in  tariff  sched- 
ule, §  29,  p.  244. 

Filing  of,  to  show  changes  in  rates,  n.,  p.  245. 

Names  of  parties  to  joint  tariffs  to  be  specified  therein,  §  30, 
subd.  1,  pp.  245,  246. 
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TARIFF  SCHEDULES  —  Continued. 

Evidence  of  concurrence  in  joint  tariffs  to  be  filed,  §  30,  subd.  1, 

pp.  245,  246. 
Legislative  control  over  joint  tariffs,  n.  [2Y],  p.  237. 
Publication  of  joint  rat€s,  §  28,  pp.  227,  228;  n.  [27],  p.  237. 
Eeservation  in,  of  right  to  route  shipments,  n.  [28],  p.  238. 
What  rates  may  be  published  in  absence  of  agreement  for  through 

route,  n.  [29],  p.  238. 
Joint  tariff  must  show  carriers  uniting  in  making  same,  n.   [5], 

p.  249. 
Filing  of  statement  showing  concurrence  in  joint  tariffs,  n.  [9],  p. 

250. 
Form  of,  §  28,  pp.  227,  228;  n.  [7],  p.  231. 
Method  of  making,  n.  [6],  pp.  230,  231. 
What  constitutes  "separate  statement,"  n.  [8],  p.  231. 
Classification  and  tariff  together  constitute  the  schedule,  n.  [9],  p. 

231. 
Contents  of: 

In  general,  §  28,  pp.  228,  228;  n.  [17],  p.  234. 
Eules  and  regulations,  n.  [18],  pp.  234,  235. 
Charges  for  refrigeration,  n.  [19],  p.  235. 
Classifications  of  freight,  §  28,  pp.  227,  228;  n.  [20],  p.  235. 
Special  services  and  privileges,  n.  [21],  pp.  235,  236. 
Basis  of  rates  fixed,  n.  [22],  p.  236. 
Only  legitimate  charges  to  be  included,  n.  [23],  p.  236. 
Power  of  commissions  as  to  matters  to  be  included  in,  n.  [24],  p. 
236;  n.  [23],  pp.  493,  494. 

TAX. 

Compensation  of  carrier,  a  payment  in  nature  of,  n.  [5],  p.  9. 
Whether  state  acts  imposing,  regulate  interstate  commerce,  n.  [17], 
pp.  170,  171, 

TAXATION. 

To  pay  bonds  issued  for  payment  of  expenses  and  compensation  of 
employees  of  commission  of  first  district,  §  14,  subd.  1.  pp.  82, 8S. 

TAXES. 

To  be  taken  into  account  in  determining  reasonableness  of  rates,  n. 

n.   [38],  p.  512. 
On  franchises,  n.  [17],  p.  570. 

TAXING  DISTRICTS. 

Power  of  legislature  to  create,  n.  [1],  p.  84. 

TECHNICALITIES. 

Should  be  excluded  from  practice  before  commissions,  n.   [1],  pp. 
101-103. 
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TECHNICAL  REaTJIREMEITTS. 

Not  binding  on  court  in  summary  proceedings  against  carriers,  gas 
or  electrical  corporations  or  municipalities,  §   57,  p.   598;   §  74, 
pp.  656,  657. 
TELEGRAPH. 

Offices  of  commissions  to  be  supplied  with,  §  10,  subd.  1,  p.  78. 
TELEGRAPH  COMPANIES. 

Carriers  may  give  free  transportation  to  employees  of,  §  33,  pp.  343, 
344. 

TELEPHONE. 

Offices  of  commissions  to  be  supplied  with,  §  10,  subd.  1,  p.  78. 
TELEPHONE  COMPANIES. 

Carriers  may  give  free  transportation  to  employees  of,  §  33,  pp.  343, 
344. 

TEMPORARY  RESTRAINING  ORDER. 

See  also,  "Injunctions.'' 

To  restrain  enforcement  of  orders  of  commissions: 

When  granted,  n.  [12],  pp.  135,  136. 

When  it  will  be  refused,  n.  [13],  pp.  136,  137. 

Premature  application  for,  n.    [14],  pp.   137,  138. 

Where  petitioner  is  unlawful  monopoly,  n.  [15],  p.  138. 

Eule  where  reasonable  doubt  exists,  n.    [17],  pp.  139,  140. 

Form  and  scope  of,  n.  [18],  pp.  140,  141. 

TENDER. 

Of  cars  for  transportation,  what  constitutes,  n.  [14],  p.  184. 
Amount  which  passenger  on  street  car  may,  in  payment  of  fare,  n. 

[49],  p.  205. 
Of  published  rate,  when  required,  n.  [5],  p.  347. 

TERMINAL  CHARGES. 

See,  "Charges." 

TERMINAL  COMPANIES. 

When  considered  as  railroads,  n.  [8],  p.  38. 
TERMINAL  FACILITIES. 

Included  in  term  "  street  railroad,"  §  2,  subd.  e,  p.  32. 

Included  in  term  "  railroad,"  §  2,  subd.  f,  p.  33. 

Duty  of  carriers  to  furnish,  n.   [18],  p.  187;  n.   [18],  p.  325. 

Carrier  not  required  to  permit  other  carriers  to  use,  §  35,  pp.  358, 
359. 

Duty  of  carrier  to  extend,  to  connecting  lines,  n.  [4],  pp.  362,  363. 

Construction  of  statutes  and  decrees  relating  to  use  of,  by  connect- 
ing carriers,  n.   [23],  pp.  372,  373. 

Power  of  commission  to  order  changes  in,  or  repairs  of,  §  50,  p.  547. 

Duty  of  carriers  to  permit  erection  of  elevators  on  premises,  n.  [7], 
p.  553. 
72 
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TERMINAIS. 

When  included  in  term  "  street  railroad,"  §  2,  subd.  e,  p.  32. 
Power  of  commission  to  order  changes  in,  or  repairs  of,  §  50,  p.  547. 

TERM  OF  OFFICE. 

Of  commissioners,  §  4,  p.  46. 

Appointment  of  commissioner  for  unexpired,  §  4,  p.  46. 

Of  counsel  to  commissions,  §  6,  pp.  74,  75. 

Of  assistants  to  counsel  to  commission,  §  6,  pp.  74,  75. 

Of  secretary  of  commission,  §  7,  p.  75. 

Legislature  may  change,  n.  [3],  p.  47. 

Construction  of  statutes  as  to,  n.  [3],  p.  47. 

TERMS. 

See  also  specific  headings. 

On  which  railroads  and  street  railroads  shall  interchange  cars,  com- 
mission may  direct,  §  35,  pp.  358,  359. 

Defined  by  this  Act,  §  2,  pp.  32-34. 

Construction  of  specified  terms  when  used  in  any  law,  contract  or 
document,  §  86,  p.  667. 
TESTIMONY. 

See  also,  "Evidence;"  "Witnesses." 

Contempt  for  witness  to  refuse  to  give,  §  19,  subd.  2,  p.  93. 

Relevancy  as  affecting  compelling  the  giving  of,  n.  [5],  pp.  95,  96. 

Remedy  for  refusal  of  witness  to  give,  n.  [7],  p.  97. 

Witness  in  proceeding  before  commission  or  commissioner  not  ex- 
cused from  giving,  because  incriminating,  §   20,  pp.  100,  101. 

Taking  of,  by  commission  as  to  advisibility  of  proposed  change 
in  law  relating  to  carriers,  §  45,  subd.  4,  p.  451. 

Power  of  commission  to  take,  in  proceedings  with  reference  to  gas 
or  electricity,  §  66,  subd.  10,  p.  620. 

THROUGH  LINES. 

What  are,  n.  [18],  p.  371. 

THROUGH  RATES. 

See  also,"  Joint  Rates." 

Term  defined,  n.  [2],  pp.  247,  248. 

Power  of  railroads  to  establish,  n.  [1],  p.  247. 

What  facts  show  existence  of,  n.  [4],  p.  249. 

What  is  proper  through  rate  in  absence  of  agreement  for  joint  rates, 

n.  [8],  p.  250. 
Responsibility  of  carriers  participating  in,  when  illegal,  n.  [10],  p. 

257. 
Whether  division  of,  constitutes  giving  of  rebate,  n.  [66],  p.  290. 
What  adjustment  of,  may  be  made  by  carriers,  n.  [67],  pp.  296-298. 
Exaction  of  local  rates  on  through  traffic,  n.  [68],  p.  299. 


THROUGH  RATES  —  Continued. 

Measure  of  proper,  n.  [70],  p.  299. 

As  standards  of  comparison  of  local  rate,  n.  [71],  p.  299;  n.  [65], 
p.  533. 

Division  of,  n.  [27],  p.  374;  n.  [74],  p.  300. 

Withholding,  as  form  of  discrimination,  n.  [23],  pp.  329,  330. 

Carrier  may  contract  for,  with  one  connecting  line  without  entering: 
into  similar  contract  with  another,  n.  [3],  pp.  361,  362. 

Power  of  legislature  to  compel,  [9],  pp.  365-367. 

Consent  of  connecting  carriers  necessary  to  making  of,  n.  [14],  p. 
369. 

Whether,  can  be  considered  as  standard  in  determining  as  to  viola- 
tions of  long  and  short  haul  rule,  n.  [22],  pp.  384,  385. 

Power  of  commission  to  compel  establishment  of,  n.  [24],  pp.  494^ 
495. 

Switching  charge  not  part  of,  n.  [28],  p.  499. 

When  commission  will  order  establishment  of,  n.  [28],  p.  499. 

Legality  of,  n.  [28],  p.  499. 

Control  of  commission  over  division  of,  n.  [29],  pp.  500,  501. 

Whether  division  of,  relevant  in  determining  as  to  reasonableness 
of  rates,  n.  [42],  p.  515. 

THROUGH  ROUTES. 

Provisions  as  to  rates  on  single  lines  applicable  to,  n.  [25],  p.  192. 

Power  of  carriers  to  establish,  n.  [1],  p.  247. 

Term  defined,  n.  [2],  pp.  247,  248. 

What  facts  show  existence  of,  n.  [4],  pp.  248,  249. 

Power  of  legislature  to  compel  formation  of,  n.  [9],  p.  366. 

Duty  of  carriers  as  to  forming,  n.  [12],  p.  368. 

Making  of,  a  matter  of  contract,  n.   [13],  pp.  368,  369. 

Consent  of  connecting  carriers,  necessary  to  making  of,  n.  [14],  p. 

369. 
Power  of  commission  to  establish,  §  49,  pp.  474,  475;  n.   [24],  pp. 

494,  495. 
When  commission  will  order  establishment  of,  n.  [28],  p.  499. 

TICKET  BROKERS. 

Restraining  sale  of  tickets  by,  n.  [22],  p.  354. 

TICKETS. 

Are  mere  vouchers,  n.   [23],  p.  191. 

Mandamus  to  compel  issuance  of,  n.  [47],  p.  204. 

Regulations  as  to  transferability  must  be  published,  n.  [21],  p.  236. 

Discrimination  with  reference  to,  n.  [57],  pp.  280-282. 

Exaction    of   extra   charge  where   passenger   fails   to   purchase,    n. 

[57],  pp.  281,  282. 
Free  tickets  may  be  given  only  to  enumerated  classes  of  persons, 

§  33,  pp.  343,  344. 
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TICKETS  —  Continued. 

Suits  as  to,  n.  [22],  p.  354. 

Carriers  may  issue  mileage  and  special,  §  33,  pp.  343,  344. 

Powers  and  duties  of  carriers  as  to  issuance  of  special  tickets  and 

mileage,  §  33,  pp.  343,  344;  n.  [18],  pp.  352,  353. 
Issuance  of  mileage,  excursion,  and  other  special  tickets,  whether 

discriminative,  n.   [57],  pp.  280-282;  n.  20,  pp.  353,  354. 
Statute   or   order   of   commission   compelling   issuance   of   special 

tickets,  n.   [19],  p.  353. 
Powers  and  duties  as  to  issuance  of  party  rate  tickets,  n.  [20],  pp. 

353,  354. 
Wrongful  use  of  special  tickets  by  passengers,  n.  [23],  pp.  354,  355. 
Issuing  and  honoring  of,  by  connecting  carriers,  n.  [22],  p.  372. 
Power  of  commission  as  to,  n.  [16],  p.  490. 

TIME. 

Stipulation  as  to,  for  presentation  of  claims  against  carriers  for  loss, 
n.  [22],  pp.  432,  433. 

For  filing  of  annual  report  by  carriers,  §  46,  pp.  454,  455. 

Within  which  to  answer  in  summary  proceedings  in  supreme  court 
against  carriers,  §  57,  p.  598. 

For  submission  of  reports  of  gas  and  electrical  corporations,  §  66, 
subd.  6,  pp.  618,  619. 

For  submission  of  report  of  municipalities  furnishing  gas  or  elec- 
tricity, §  66,  subd.  7,  p.  619. 

Within  which  to  answer  in  summary  proceedings  against  gas  and 
electrical  corporations  and  municipalities,  §  74,  pp.  656,  657. 

When  Act  shall  take  effect.  §  89,  p.  669. 

TIME  LIMIT. 

On  use  of  transfers,  n.  [67] ,  p.  215. 

TIME  OF  YEAR. 

Justifying  discriminations  in  rates,  n.  [51],  p.  279. 
TIME  SCHEDULES. 

Arrangement  of,  so  as  to  prevent  carriage  of  property  from  being 

continuous,  prohibited,  §  39,  pp.  441,  442. 
Power  of  commission  to  order  changes  in,  §  51,  p.  554. 
Power  of  commission  to  compel  trains  to  make  connections,  n.,  p. 
,     555. 

TITLE. 

Short,  of  Act,  §  1,  p.  2. 

TONNAGE. 

Consideration  of,  in  rate  making,  n.  [59],  pp.  527,  528. 
TOWN. 

Included  in  term  "  municipality,"  §  2,  subd.  m,  p.  34. 
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TOWU  BOARD. 

May  make  complaint  as  to  quality  or  price  of  gas  or  electricity, 
§  71,  p.  641. 

TRACKS. 

General  power  of  state  to  regulate  as  to,  n.  [2],  p.  6. 

When  exemption  from  public  control  as  to  laying  of,  exists,  n.  [18], 
p.  16. 

Included  in  term  "  street  railroad,"  §  2,  subd.  e,  p.  32. 

Included  in  term  "  railroad,"  §  2,  subd.  f,  p.  33. 

Carrier  not  required  to  allow  other  carriers  to  use,  §  35,  pp.  358,  359'.. 

Eight  of  street  railroads  to  connect,  n.  [20],  p.  371. 

Construction  of  statutes  and  decrees  relating  to  use  of,  by  connect- 
ing carriers,  n.  [23],  pp.  372,  373. 

Whether  company  will  be  compelled  to  relay,  n.  [30],  p.  502. 

Power  of  commission  to  order  changes  in,  or  repairs  of,  §  50,  p.  547» 

Mandamus  to  compel  the  laying  of,  n.  [13],  p.  610. 

TRACTION  COMPANIES, 

See,  "  Street  Railroad  Corpokations." 

TRATTIC. 

Discriminations  to  obtain,  n.  [47],  pp.  277,  278. 

Direction  of  movement  of,   as  justifying  discriminatory  rates,  n. 

[55],  pp.  279,  280. 
Movement  of,  form  of  accounts,  records  and  memoranda  as  to,  may 

be  prescribed  by  commission,  §  52,  p.  556. 

TRAINLOAD  RATES. 

Whether  discriminative,  n.  [44],  p.  274. 

TRAINS.   - 

Statute  regulating  speed  of,  declared  penal,  n.  [35],  p.  27. 

When  compelling  of  stoppage  of,  is  regulation  of  interstate  com- 
merce, n.   [15],  pp.  165,  166. 

Power  of  commission  to  order  stopping  of,  n.  [17],  p.  491. 

Power  to  regulate  speed  of,  n.  [18],  pp.  491,  492. 

Power  of  commission  to  change  time  schedules  of,  §  51,  p.  554. 

Power  of  commission  to  order  increase  in  number  of,  §  51,  p.  554; 
n.,  p.  555. 

Power  of  commissions  to  compel,  to  make  connections,  n.,  p.  555. 

Mandamus  to  compel  the  proper  running  of,  n.  [13],  p.  609. 

TRANSFER. 

Of  funds  appropriated  for  Board  of  Eapid  Transit  Eailroad  Com- 
missioners to  credit  of  Public  Service  Commission,  n.  [7],  p.  87. 

Of  cars  whether  state  statute  compelling,  is  regulation  of  interstate 
commerce,  n.  [16],  p.  169. 

Of  stock  of  carrier,  validity  of,  §  54,  pp.  576,  577. 
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TRANSFER  —  Continued. 

Carrier  forbidden  to  transfer  franchise  to  own  or  operate  without 

consent  of  commission,  §  54,  pp.  576,  577. 
Permission  by  commission   for  transfer   of  franchises  by  carriers 

shall  not  revive  or  validate  lapsed  or  invalid  franchises  or  enlarge 

franchise  powers,  §  54,  pp.  576,  577. 
Of  stock  by  or  to  gas  or  electrical  corporations,  validity  of,  §  70,  p. 

639. 
Of  stock  on  books  of  gas  or  electrical  corporations,  §  70,  p.  639. 
Of  franchise  or  works  of  gas  or  electrical  corporation  not  permitted 

without  consent  of  commission,  §  70,  p.  639. 
Approval  of  transfer  of  franchise  of  gas  or  electrical  corporation 

shall  not  revive  or  validate  any  lapsed  or  invalid  franchise  or  add 

to  franchise  powers,  §  70,  p.  639. 
To  commission  of  records,  papers,  etc.  of  boards  or  officers  abolished 

by  Act,  §  84,  p.  665. 

TRANSFERABILITY. 

Of  exemptions  from  public  control,  n.  [20],  p.  17. 

TRANSFER  IN  TRANSIT. 

Of    property    included    in    term    "  transportation    of    property    or 
freight,"  §  2,  subd.  1,  p.  34. 

TRANSFER  OF  FREIGHT,  PASSENGERS  OR  EXPRESS. 
Term  defined,  n.  [24],  p.  373. 

TRANSFERS. 

Duty  of  street  railroads  as  to  giving  of,  n.  [58],  pp.  209-211. 
Construction  of  statutes  relative  to  giving  of,  n.  [59],  p.  211. 
Validity  of  statutes  relative  to,  n.  [59],  pp.  211,  212. 
To  what  roads  statutes  relative  to,  are  applicable,  n.  [61],  pp.  212, 

213. 
Hules  of  street  railroad  companies  as  to  time  for  making  demand 

for,  n.   [62],  pp.  213,  214. 
Sufficiency  of  demand  for,  n.   [62],  p.  214. 
Facts  establishing  refusal  to  issue,  n.  [64],  p.  214. 
Presumption  that  proper  transfers  will  be  issued,  n.  [65],  p.  214. 
Issuance  of  improper,  n.  [66],  pp.  214,  215. 
Time  limit  on  use  of,  n.  [67],  p.  215. 
Each  refusal  to  issue,  a  separate  offense,  n.  [68],  p.  215. 
Recovery  in  single  action  of  more  than  one  penalty  for  refusals  to 

issue,  n.  [69],  pp.  215-217. 
Good  faith  of  passengers  as  affecting  right  to  penalty  for  refusal  to 

issue,  n.  [70],  p.  217. 
Matters  in  defense  in  actions  to  recover  penalties  for  failure  to 

issue,  n.  [71],  pp.  218,  219. 
Actions  for  penalties  for  refusal  to  issue,  n.  [72],  pp.  219,  220. 
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TEANSFERS  —  Continued. 

Damages  for  ejectment  when  transfer  is  improperly  punched  or  con- 
ductor improperly  refuses  to  receive  same,  n.  [74],  pp.  220,  221. 
Grant  of  power  to  fix  rates  includes  power  to  regulate  transfers,  n. 
[14],  p.  489. 

TRANSFER  SERVICE. 

Meaning  of  term,  n.  [9],  p.  39. 

TRANSIT. 

Liability  for  loss  of,  or  injury  to,  goods  in,  §  38,  pp.  414,  415. 

TRANSMISSION. 

Of  electricity,  application  of  Article  IV.  of  Act  to,  §  65,  p.  616. 

Of  gas  and  electricity,  commission  may  examine  methods  employed 
in,  §  66,  subd.  2,  p.  617. 
TRANSPORTATION. 

See  also,  "  Appliances  ;"  "  Baggage  ;"  "  Billing  ;"  "  Bill  op  Lading  ;" 
"  Cars  ;"  "  Charges  ;"  "  Classification  ;"  "  Commission  ;"  "  Com- 
mon Carriers;''  "Connecting  Carriers;"  "Continuous  Car- 
riage;" "Delay;"  "Discrimination;"  "Equipment;"  "Joint 
Rates  ;"  "  Joint  Tariffs  ;''  "  Legislature  ;''  "  Liability  ;"  "  Long 
and  Short  Haul  ;"  "  Motive  Power  ;"  "  Preferences  ;"  "  Bates  ;" 
"  Service  and  Facilities  ;''  "  Shippers  ;"  "  Tariff  Schedules  ;" 
"  Tender  ;"  "  Through  Bates  ;"  "  Through  Routes  ;"  "  Time 
Schedules.;"  "Trains;"  "Weighing."' 

Public  control  over,  generally,  n.  [2],  pp.  4^8. 

Exemption  of  carriers  from  regulation  as  to  manner  of,  n.  [18], 
p.  15. 

Term  defined,  §  2,  subd.  1,  p.  34;  n.  [9],  p.  39. 

Of  passengers,  freight  or  property,  application  of  Article  II.  of  Act 
to,  §  25,  p.  148. 

What  constitutes  state  or  interstate  commerce,  in  general,  n.  [2], 
p.  149. 

When  interstate  transportation  begins,  n.  [8],  p.  155. 

When  interstate  transportation  ends,  n.  [9],  pp.  155-157. 

Compelling,  n.  [3],  pp.  176,  177. 

Of  passengers  and  freight,  duty  of  carriers  as  to,  n.  [11],  pp.  181- 
183. 

Effect  of  ownership  of  freight  by  carrier  upon  its  duties  as  to,  n. 
[4],  p.  177. 

Extent  to  which  carrier  holds  itself  out  as  affecting  duty  as  to,  n. 
[12],  pp.  183,  184. 

Delivery  as  part  of,  n.  [13],  p.  184. 

Exoneration  of  carriers  from  duty  to  transport  freight,  n.  [20],  pp. 
189,  190. 

Rules  and  regulations  of  carriers  as  to,  n.  [22],  pp.  190,  191. 
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TRANSPORTATION  —  Continued. 

Rules    governing    transportation    must    be   published,    §    28,    pp. 

227,  228;  n.  [18],  pp.  234,  235. 
Control  over  regulations  for,  §  49,  pp.  474,  475. 
Copies  of  agreements  between  carriers  as  to,  to  be  filed,  §  30,  subd. 

2,  p.  246. 
When  contract  between  shipper  and  carrier  for  through  transporta- 
tion exists,  n.  [3],  p.  248. 
Refusal  to  transport  as  discrimination,  n.  [15],  pp.  321,  322. 
Carrier  may  not  engage  in,  until  filing  and  publication  of  schedule, 

§  33,  pp.  343,  344. 
Free  transportation  may  be  given  only  to  enumerated  persons,  §  33, 

pp.  343,  344. 
For  governmental  departments  at  less  than  published  rates,  n.  [3], 

p.  346. 
Duty  to  deliver  to  connecting  carriers,  n.  [8],  p.  364. 
Duty  of  carrier  to  undertake  to  transport  beyond  its  own  lines,  n. 

[8],  p.  364. 
Wrongful  refusal  of  carrier  to  transport,  n.   [13],  p.  369. 
Time  for  forwarding  shipments,  n.  [34],  pp.  437,  438. 

TRANSPORTATION  AGREEMENTS. 

Between  carriers  to  be  filed,  §  30,  subd.  2,  p.  246. 

TRANSPORTATION  OF  PROPERTY  OR  FREIGHT. 

Scope  of  term,  §  2,  subd.  1,  p.  34. 

TRAVELLING  EXPENSES. 

Reimbursement  of,  to  commissioners  and  other  officers,  §  13,  p.  81. 

TREASURER. 

See  also,  "  State  Treasurer." 

Of  gas  or  electrical  corporation  may  verify  annual  report,  §  66,  subd. 
6,  pp.  618,  619. 

TRIAL. 

Preferences,  §  21,  pp.  110,  111;  n.,  p.  111. 

Of  actions  by  individuals  to  recover  i)enalties,  n.  [72],  pp.  219,  220. 

Under  indictment  for  violation  of  long  and  short  haul  rule,  n.  [45], 

p.  397. 
Of  actions  against  carriers,  compelling  election  of  remedy,  n.  [8], 

p.  449. 
Of  summary  proceedings: 

Against  carriers,  §  57,  p.  598. 

Against  gas  and  electrical  corporations  and  municipalities,  §  74, 
pp.  656,  657. 

TRUNK  LINE. 

Railroad  part  of  trunk  line  not  a  street  railroad,  §  22,  pp.  Ill,  112. 
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TEUST. 

Eailroad  property  is  held  in,  for  public,  n.  [4],  p.  8. 
TRUSTEES. 

Of  street  railroad  included  in  term  "  street  railroad  corporation,"' 
§  2,  subd.  g,  p.  33. 

Of  railroad  included  in  term  "railroad  corporation,"  §  2,  subd.  h, 
p.  33. 

When  included  in  term  "gas  corporation,"  §  2,  subd.  j,  p.  33. 

When  included  in  term  "  electrical  corporation,"  §  2,  subd.  k,  p.  33. 

Conducting  business  of  railroad,  liability  to  action,  n.   [1],  p.  445. 

Of  village  may  make  complaint  as  to  quality  or  price  of  gas  or  elec- 
tricity, §  71,  p.  641. 
TRUSTS. 

Power  of  commission  to  enforce  anti-trust  laws,  n.  [25],  p.  495. 
TUNNEL. 

When  included  in  term  "  street  railroad,"  §  2,  subd.  e,  p.  32. 

When  included  in  term  "  railroad,"  §  2,  subd.  f,  p.  33. 

TYPE. 

Mandamus  to  compel  use  of  particular  size  of,  in  printing  tariff 
schedules,  n.  [Y],  p.  231. 
UNLERBILLING. 

See  also,  "  Billing." 

As  unjust  discrimination,  n.  [2],  p.  356. 

UNDER-CLASSIFICATION. 

See  also,  "  Classification." 

Effect  of,  n.  [4],  p.  356. 

Limitation  of  liability  by,  n.  [3],  p.  356. 

UNDERSTANDING. 

By  carriers  to  prevent  carriage  from  being  continuous,  prohibited, 
§  39,  pp.  441,  442. 

UNDERVALUATION. 

Effect  of,  on  carriers'  liability  for  loss  of,  or  injury  to,  goods,  n.  [26] , 
p.  433. 

UNEXPIRED  TERM. 

Appointment  of  commissioner  for,  §  4,  p.  46. 

UNITED  STATES. 

Carriers  may  give  free  transportation  of  persons  or  property  for, 
§  33,  pp.  343,  344. 
UNITED  STATES  SUPREME  COURT. 

What  it  will  review,  n.  [2Y],  pp.  146,  147. 
UNLAWFUL  DISCRIMINATION. 

See  also,  "  Discrimination." 

Term  defined,  n.  [3],  p.  255. 
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TTNLOADING. 

Of  freight  cars,  commission  has  power  to  regulate,  §  37,  suhd.  2, 
p.  398. 

USAGES. 

See,  "  Customs  and  Usages." 

VACANCY. 

Filling  of,  in  office  of  commissioner,  §  4,  p.  46. 

Exists  when  local  officer  ceases  to  be  resident  of  local  subdivision, 
n.  [2],  p.  47. 

Occurs  upon  resignation  of  incumbent,  n.  [4],  p.  48. 

In  board  or  commission  does  not  affect  powers  of  remaining  mem- 
bers, n.  [5],  p.  48. 

Whether  failure  to  take,  or  delay  in  filing,  oath  of  office  creates, 
n.,  p.  78. 

VALIDATE. 

Permission  by  commission  to  exercise,  transfer  or  lease  franchise 
does  not  validate  an  invalid  franchise: 
Of  carrier,  §  54,  pp.  576,  577. 
Of  gas  or  electrical  corporation,  §  70,  p.  639. 

VALIDITY. 

See  specific  headings. 

VALUE. 

Of  commodity  as  justifying  violation  of  long  and  short  haul  rule,  n. 

[25],  p.  387. 
Failure  of  shipper  to  disclose  real,  as  effecting  liability  of  carrier 

for  loss  of,  or  injury  to,  goods,  n.  [26],  p.  433. 
Of  property  of  railroad  as  proper  basis  for  calculating  reasonable 

rates,  n.  [26],  pp.  517-519. 
Whether  value  of  service  may  be  considered  in  determining  as  to 

reasonableness  of  rates,  n.  [54],  pp.  524,  525. 
Value  of  article  carried  relevant  in  determining  as  to  reasonableness 

of  rates,  n.  [56],  pp.  526,  527. 

VENTILATION. 

Of  property  or  freight  included  in  term  "  transportation  of  property 
or  freight,"  §  2,  subd.  1,  p.  34. 

VEKIFICATION. 

Of  annual  report  of  gas  or  electrical  corporations,  §  66,  subd.  6,  pp. 
618,  619. 

VERIFY. 

Who  may  verify  annual  report  of  gas  or  electrical  corporations,  §  66, 
subd.  6,  pp.  618,  619. 
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VILLAGE. 

Trustees  of,  see,  "  Trustees." 

Included  in  term  "  municipality,"  §  2,  subd.  m,  p.  34. 
VIOLATION. 

Liability  of  carriers  for  violation  of  Act  or  order  of  commission,  n. 

[40],  pp.  443,  444. 
Of  law,  investigation  as  to,  by  carriers,  §  48,  pp.  458,  459. 
Forfeitures  for,  of  provision  of  Act  or  of  order  or  requirement  of 

commission  by  carrier,  §  56,  subd.  1,  p.  595. 
Of  provisions  of  Act  or  order  of  commission  by  agents  or  officers 

of  carrier  a  misdemeanor,  §  56,  subd.  2,  p.  595. 
Forfeiture  for  violation  of  Act  or  order  of  commission  by  non-car- 
rier corporations,  §   58,  subd.   1,  p.  611. 
Of  provisions  of  Act  or  of  order  of  commission  by  officers  or  agents 

of  non-carrier  corporations  a  misdemeanor,   §   58,  subd.  2,  pp. 

611,  612. 
Forfeiture  for,  of  provision  of  Act  or  order  of  commission  by  gas 

or  electrical  corporations,  §  73,  pp.  655,  656. 
VOLUME  OF  TRAFFIC. 

May  be  considered  in  rate  making,  n.  [59],  pp.  527,  528. 
VOUCHERS. 

To  be  furnished  by  commission  for  expenses  and  compensation  of 

employees  before  payment  is  made  by  comptroller  of  the  city  of 

New  York,  §  14,  subd.  1,  pp.  82,  83. 
WAGES. 

Amount  of,  paid  to  employees  of  gas  and  electrical   corporations 

must  be  stated  in  annual  report,  §  66,  subd.  6,  pp.  618,  619. 
Paid,  to  be  stated  in  annual  report  of  municipalities  operating  gas 

or  electrical  plant,  §  66,  subd.  7,  p.  619. 

WAIVER. 

Of  privilege  by  witnesses,  n.   [6],  p.  107. 

By  carrier  of  right  to  pre-payment  of  charges,  n.  [51],  p.  205. 

Bringing  of  action  for  penalty  deemed  waiver  of  previously  in- 
curred penalties,  n.   [69],  pp.  215-217. 

Approval  by  commission  of  exercise,  transfer  or  lease  of  franchise 
by  carriers  not  waiver  of  any  forfeiture,  §  54,  pp.  576,  577. 

Beginning  of  action  to  recover  forfeitures  under  this  Act  not 
waiver  of  right  to  recover  other  forfeitures,  §  59,  p.  613;  §  73, 
pp.  655,  656. 

Of  forfeitures,  permission  to  gas  or  electrical  corporations  to  exer- 
cise, transfer  or  lease  franchise  not,  §  70,  p.  639. 
WAREHOUSEMAN. 

Liability  of  common  carrier  as,  n.  [10],  pp.  418,  419. 

WATER. 

Power  to  compel  furnishing  of,  to  passengers,  n.  [14],  p.  489. 
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WATER  COMPETITION. 

See,  "  Competition." 

WEIGHING. 

Criminal  liability  for  false,  see,  "  Criminal  Liability." 

Of  grain  not  interstate  commerce,  n.  [5],  pp.  152,  153. 

False,  prohibited,  §  34,  p.  355. 

Of  cars  and  freight,  commission  has  power  to  regulate,  §  37,  subd. 

2,  p.  398. 
Power  of  state  to  fix  charges  for  weighing  of  grain,  n.  [9],  p.  486. 

WEIGHTS. 

Discrimination  through  charging  for  gross  instead  of  net  weights, 

n.   [64],  p.  287. 
Legality  of  maximum  and  minimum  carload  weights,  n.   [24],  pp. 

330,  331. 
Use  of  hypothetical,  as  means  of  discrimination,  n.  [30],  p.  339. 
False,  prohibited,  §  34,  p.  355. 
Carriers  responsible  for  shipment  of  goods  upon  correct,  n.   [1],  p. 

356. 
Determination  of  correctness  of,  n.   [6],  p.  356. 
Billing  at  estimated  or  hypothetical  weights,  n.  [7],  p.  357. 
Power  of  commission  to  reduce  minimum  carload,  n.  [14],  p.  490. 
Commission  will  correct  improper  use  of  hypothetical,  n.   [30],  p. 

501. 
Eeasonableness  of  regulation  by  commission  as  to  carload,  n.  [31], 

p.  502. 

WHARFAGE. 

Not  interstate  commerce,  n.  [6],  p.  153. 

WHARF  FACILITIES. 

Duty  of  carrier  to  extend,  to  connecting  lines,  n.  [4],  p.  362. 

WIRES. 

Power  of  state  as  to,  n  [6],  p.  624. 

WITNESSES. 

Signing,  issuance  and  service  of  subpoenas,  §  19,  subd.  1,  p.  92. 

Fees  for  attendance,  §  19,  subd.  1,  p.  92. 

Acts  rendering  guilty  of  misdemeanor,  §  19,  subd.  2,  p.  93.    ' 

Relevancy  as  affecting  compelling  of  testimony  by,  n.  [5],  pp.  95,  96. 

Acts  of,  constituting  contempt,  §  19,  subd.  2,  p.  93. 

Remedy  for  refusal  of,  to  answer  questions,  n.  [7],  p.  97. 

What  bodies  may  be  vested  with  power  to  punish,  for  contempt,  n. 
[8],  pp.  98,  99. 

When  in  contempt,  n.  [9],  p.  99. 

Due  process  required  in  punishing,  for  contempt,  n.  [10],  p.  100. 

Witness  in  proceeding  before  commission  or  commissioner  not  ex- 
cused from  giving  incriminating  testimony,  §  20,  pp.  100,  101. 
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WITNESSES  —  Continued. 

Immunity  of,  in  general,  §  20,  pp.  100,  101;  n.  [2],  pp.  103,  104. 

Immunity  of,  in  proceedings  before  commission  or  commissioner 
not  extended  to  corporations,  §  20,  pp.  100,  101. 

In  proceeding,  who  have  given  incriminating  testimony  before  com- 
mission or  commissioners,  not  exempted  thereby  from  prosecu- 
tion for  perjury,  §  20,  pp.  100,  101. 

Whether  statutory  provisions  as  to  immunity  are  sufficiently  broad, 
n.  [3],  pp.  104-106. 

Immunity  a  personal  privilege,  n.  [4],  p.  106. 

When  immunity  of,  may  be  asserted,  n.  [5],  pp.  106,  lOY. 

Waiver  or  destruction  of  privilege,  n.  [6],  p.  107. 

To  vyhat  proceedings  immunity  extends,  n.  [7],  p.  107. 

Whether  immunity  of,  extends  to  production  of  books  and  papers,  n. 
[8],  pp.  108,  109. 

When,  vs^ill  be  compelled  to  answer  questions,  n.   [9],  pp.  109,  110. 

When  carrier  may  give  free  transportation  to,  §  33,  pp.  343,  344. 

Power  of  commission  or  commissioner  to  administer  oaths  to,  §  45, 
subd.  1,  p.  450. 

Eight  of,  to  be  attended  by  counsel  on  investigations,  n.,  p.  453. 

Examination  of,  on  hearing  by  commission  to  determine  whether 
carrier  shall  issue  stocks,  bonds,  etc.,  §  55,  pp.  587-589. 

Power  of  commission  to  subpoena,  in  proceedings  with  reference 
to  gas  or  electricity,  §  66,  subd.  10,  p.  620. 

Power  of  commission  to  administer  oaths  to,  in  proceedings  with 
reference  to  gas  or  electricity,  §  66,  subd.  10,  p.  620. 

Examination  of,  on  hearing  as  to  permitting  issue  of  stocks,  bonds, 
etc.,  by  gas  or  electrical  corporations,  §  69,  pp.  636,  637. 

WOKKS. 

Of  gas  or  electrical  corporations  shall  not  be  transferred  or  leased 

without  consent  of  commission,  §  70,  p.  639. 
Of  gas  or  electrical  corporations,  inspection  of,  after  complaint  as 

to  price  or  quality  of  gas  or  electricity,  §  71,  p.  641. 

WKECKS. 

Carriers  may  give  free  transportation  to  persons  injured  in,  and  to 
attendant  physicians  and  nurses,  §  33,  pp.  343,  344. 
WHITS. 

See  also,  "  Mandamus." 

In  summary  proceedings  in  supreme  court  against  carriers,  §  57, 
p.  598. 

In  summary  proceedings  against  gas  or  electrical  corporations  or 
municipalities  furnishing  gas  or  electricity,  §  74,  pp.  656,  657. 

YOUNG  MEN'S  CHRISTIAN  ASSOCIATIONS. 

Eailroad,  officers  and  employees  of,  may  receive  free  transportation, 
§  33,  pp.  343,  344. 
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